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REGULATIOIsr  OF  RAILWAY  RATES.,,  f. 


Thursday,  May  18 j  1905, 

Committee  met  pursuant  to  adjounmient. 

Present:  Senators  Elkins  (chairman),  Cullom,  Kean,  DoUiver, 
Clapp,  and  Newlands. 

The  chairman  stated  that  he  had  received  a  message  from  Senator 
Foraker  to  the  effect  that  he  will  be  unable  to  be  present  to-day,  as 
he  is  confined  to  his  home  by  illness. 

8TATEMEHT  OF  lOt.  CHABLBS  B.  SMITH. 

Senator  Kean.  Please  state  your  name,  residence,  and  occupation. 

Mr.  Smith.  My  name  is  Charles  B.  Smith ;  Menosha,  Wis. ;  I  am 
a  manufacturer  of  wooden  ware. 

Senator  Kean.  What  is  the  extent  of  your  business? 

Mr.  Smith.  I  looked  it  up  a  few  days  before  T  left,  and  I  found 
that  we  have  paid  freight  to  the  amount  of  $176,000  per  year. 

Senator  Kean.  What  roads? 

Mr.  Smith.  The  Chicago  and  Northwestern,  the  Wisconsin  Cen- 
tral, and  the  Chicago,  Milwaukee  and  St.  Paul. 

Senator  Kean.  lou  may  make  such  statement  as  you  wish. 

Mr.  Smith.  We  are  perfectly  satisfied,  so  far  as  shippers  arc  con- 
cerned, with  the  interstate-commerce  law  as  it  is ;  it  is  all  right. 

Senator  Kean.  You  have  no  complaint  to  make? 

Mr.  Smith.  We  have  already  made  a  complaint  against  the  Com- 
mission ;  have  one  now  pending. 

Senator  Kean.  What  is  the  complaint? 

Mr.  Smith.  It  was  to  get  a  rate  on  wooden  ware  west  bound  the 
same  as  given  from  Pacific  terminals  east  boimd. 

Senator  Kean.  You  have  made  that  complaint  to  the  Commission. 
Do  you  think  you  are  going  to  get  the  remedy  you  want  in  that 
direction? 

Mr.  Smith.  Yes,  sir;  we  are  perfectly  satisfied,  after  looking  up 
the  matter  thoroughly. 

Senator  Kean.  You  will  be  perfectly  satisfied  whatever  their  deci- 
sion may  be? 

Mr.  Smith.  If  it  is  not  decided  in  our  favor  we  will  appeal  the  case 
to  the  circuit  court. 

Senator  Kean.  Do  you  know  anything  about  rebates  at  present? 

Mr.  Smith.  Nothing  whatever. 
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Senator  Kean.  Did  you  ever  receive  any  jebate? 

Mr.  Smith.  Yes,  sir;  before  the  interstate-commerce  law  went  int 
effect 

Senator  Kisan.  Is  there  anything  else  you  desire  to  state? 
.  Mr.  Smith.  I  will  answer  any  questions  that  you  like  to  ask,  if 
can. 

Senator  Kean.  If  there  is  anything  you  desire  to  say  we  should  b 
glad  to  have  it. 

Mr.  Smith.  If  the  present  law  is  enforced^  it  is  adequate,  so  fa 
as  discriminations  are  concerned.  If  the  rate-niaking  power  is  give 
to  the  Interstate  Commerce  Commission  it  might  do  away  with  th 
advantages  of  location.  If  the  Commission  had  the  power  to  mak 
rates,  the  commercial  relations  of  the  country  would  be  disturbec 
because  every  locality  would  be  clamoring  for  better  rates.  Th 
making  of  rates  is  now  brought  about  mainlv  by  competition  betwee 
railroads  and  localities.  If  the  rates  could  be  named  by  the  Com 
mission  this  competition  would  be  largely  eliminated. 

Senator  Kean.  Is  the  view  you  have  expressed  the  view  of  ship 
pers  generally  in  your  part  of  the  country  ? 

Mr.  Smith.  I  think  it  is;  especially  in  Wisconsin,  where  th 
present  governor  is  now  agitating  legislation. 

Senator  Kean.  You  di:ead  a  fixed  rate  to  be  made  by  the  Intcrstat 
Commerce  Commission  ? 

Mr.  Smith.  Yes,  sir. 

Senator  Kean.  You  think  it  would  interfere  with  your  business  ? 

Mr.  Smith.  I  think  it  would  interfere  very  largely  with  busines 
in  general. 

Senator  E^ean.  You  prefer  that  the  railroads  should  be  the  origi 
nators  of  the  rates? 

Mr.  Smith.  Yes,  sir. 

Senator  Kean.  And  continue? 

Mr.  Smith.  And  continue  to  do  so. 

STATEMENT  OF  MR.  B.  B.  SHAFFIELD. 

Senator  Kean.  Please  state  your  name  and  residence. 

Mr.  Shaffield.  My  name  is  B.  B.  Shaflield;  Faribault,  Minn. 

Senator  Kean.  T\Tiat  is  your  business  ? 

Mr.  Shaffield.  Milling  and  elevator  business. 

Senator  Kean.  What  have  you  to  say  as  to  the  extent  of  you 
business? 

Mr.  Shaffield.  We  handle  about  5,000,000  bushels  of  whea 
yearly — ^grinding  about  that  quantity. 

Senator  Kean.  Five  million  bushels  is  a  largo  quantity. 

Mr.  Shaffield.  Yes,  sir. 

Senator  Kean.  Over  what  roads  do  you  ship? 

Mr.  Shaffield.  Over  the  Milwaukee  and  St.  Paul,  the  Rock  Islanc 
and  the  Great  Western. 

Senator  Kean.  What  have  you  to  say  as  to  rates? 

Mr.  Shaffieij>.  I  have  yet  to  see  a  miller  who  wishes  any  change 
any  more  than  to  thoroughly  enforce  the  laws  now  in  force. 

Senator  Kean.  You  are  satisfied  with  the  interstate-commero 
law  as  it  exists? 

Mr.  Shaffield.  Yes,  sir. 
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Senator  Kean.  Have  you  made  any  complaint  to  the  Interstate 
Commerce  Commission? 

Mr.  Shaffield.  No,  sir. 

Senator  Kean.  You  have  had  no  occasion  to  do  so? 

Mr.  Shafiield.  No,  sir;  the  rates  on  flour,  we  believe,  are  about  as 
reasonable  as  can  be  made.  The  present  rate  from  Minneapolis  to 
New  York  or  from  Faribault — which  is  the  same  thing — is  19^  cents, 
7^  cents  of  which  is  from  Minneapolis  or  Faribault  to  Chicago.  We 
consider  that  a  very  low  rate. 

As  representing  one  of  the  outside  millers,  I  might  say  that  the 
outside  millers  are  getting  full  protection  as  compared  with  those 
centrally  located  in  the  large  milling  groups,  for  instance. 

Senator  Kean.  What  is  the  rate  to  Liverpool? 

Mr.  Shaffield.  The  rate  to  Liverpool  at  the  present  time  is  about 
21  or  22  cents,  depending  on  the  ocean  rate  from  Minneapolis  to 
Liverpool. 

Senator  Kean.  You  do  not  belong  to  any  trusts  or  combinations? 

Mr.  Shaffieij>.  No,  sir. 

Senator  ICean.  Do  you  receive  any  rebates? 

Mr.  Shaffield.  Not  since  the  interstate-connnerce  law  was  enacted. 

Senator  Kean.  You  are  satisfied  with  the  present  conditions,  and 
would  rather  have  the  railroads  fix  the  rate  than  the  Intei*state  Com- 
merce Commission? 

Mr.  Shaffield.  We  believe  the  rate-making  power  should  be  left 
in  the  hands  of  the  railroads. 

Senator  Kean.  What  is  the  general  opinion  among  the  shippers  in 
your  part  of  the  country  ? 

Mr.  Shaffield.  As  I  say,  I  have  yet  to  talk  with  any  one  in  the 
milling  business — and  I  have  talked  with  a  great  many — ^who  wants 
to  see  the  rate-making  power  fixed  in  the  hands  of  the  Commission. 

Senator  Kean.  How  about  people  in  other  business? 

Mr.  Shaffield.  I  think,  as  a  rule,  shippers  are  opposed  to  fixing  the 
rate-making  power  in  the  hands  of  the  Commission.  I  think  there 
might  be  possible  exceptions  to  that,  but  very  few. 

Senator  Kjian.  What  reasons  do  they  give  for  that  opposition  to 
placing  the  rate-making  power  in  the  hands  of  the  Commission? 

Mr.  Shaffield.  They  believe  that,  under  the  present  arrangement, 
they  can  get  quicker  action ;  that  in  case  of  emergencies  they  can  get 
attended  to  more  promptly  than  they  could  be  by  the  Commission, 
and  such  emergencies  are  constantly  arising.  I  might  instance  a 
case  in  my  own  ousiness  three  or  four  years  ago.  The  wheat  si>pply 
was  partfy  exhausted  in  the  Northwest  during  the  months  of  July 
and  August  I  went  to  the  Great  Western  and  laid  our  position 
before  them,  and  they  gave  us  a  milling-and-transit  rate  of  12i  cents 
a  hundred  from  Kansas  City  via  Faribault  down  to  Chicago.  You 
realize  that  that  is  a  very  low  rate.  By  going  to  the  railroad  and 
explaining  the  case  they  could  see  it  instantly,  whereas,  if  we  had 
had  to  take  that  case  before  the  Commission  we  could  not  have  got 
action  of  any  sort  until  the  trouble  had  gone  by. 

Senator  Kean.  Evidently  the  railroads  tKought  it  was  to  their 
interest  to  keep  the  mills  in  your  part  of  the  country  going,  and  so 
they  gave  you  a  rate  by  which  you  could  still  keep  your  mills  running. 

Mr.  Shaffield.  It  is  the  j)resent  policy  of  the  railroads  in  the 
Northwest  to  encourage  manufacturei*s  along  their  own  lines  of  road. 
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so  as  to  avoid  the  centralizing  of  industries.  One  thing  that  brings 
this  about  largely  is  the  miUing-and-transit  arrangement,  which  we 
are  afraid  we  might  lose  under  such  a  body  as  tlie  Interstate  Com- 
merce Commission. 

Senator  Kean.  You  think  that  if  the  Interstate  Commerce  Com- 
mission had  the  power  to  fix  rates  it  would  tend  to  centralize  the 
milling  industry? 

Mr.  Shaffieu).  T  think  it  would  be  centralized  to  a  greater  extent 
than  it  now  is.  The  Interstate  Commerce  Commission  have  already 
decided  that  it  is  proper  to  allow  a  rate  of  2  cents  a  hundred  less  on 
whesit  than  on  flour.  That  would  be  very  detrimental  to  the  inter- 
est of  our  country,  as  anybody  may  see.  It  would  build  up  our  com- 
petitor across  the  water  and  cripple  the  man  on  this  side.  This,  I 
may  say,  has  been  only  in  the  last  two  or  three  years.  The  railroads 
made  the  same  rate  on  flour  as  on  wheat. 

Senator  Kean.  Notwithstanding  the  decision  of  the  Commission? 

Mr.  Shaffield.  Notwithstanding  the  decision  of  the  Commis- 
sioners, who  said  that  the  railroads  would  be  allowed  to  make  a  rate 
of  2  cents  a  hundred  lower  on  wheat  than  on  flour. 

Senator  Kean.  You  are  satisfied  with  the  existing  conditions? 

Mr.  Shaffieij).  Yes,  sir. 

Senator  Kean.  You  are  doing  a  prosperous  business? 

Mr.  Shaffield.  Weil,  that  would  be  a  leading  question. 

Senator  Kean.  Have  you  anything  further  i6  say? 

Mr.  Shaffield.  I  do  not  think  of  anything  further. 

Senator  Kean.  We  are  much  obliged  to  you. 

STATEMENT  OF  MR.  HERBEET  BRADLEY. 

Senator  Kean.  You  may  state  your  name  and  occupation,  if  you 
please. 

Mr.  Bradley.  My  name  is  Herbert  Bradley ;  I  am  trafRc  manager 
of  the  Millers'  National  Federation,  my  office  being  at  58  William 
street.  New  York. 

Senator  ICjuan.  What  is  the  Millers'  National  Federation  ? 

Mr.  Bradley.  It  is  an  association  largely  covering  the  entire  mill- 
ing business  of  the  United  States,  its  object  being  to  secure  the  bet- 
terment of  the  conditions  surrounding  the  general  question. 

Senator  EIean.  How  many  members  are  in  that  associatipn? 

Mr.  Bradley.  About  1,000.  I  may  state  that  I  do  not  officially 
represent  the  association.  I  appear  solely  on  personal  requests  of  a 
number  of  millers  who  handle  100,000  barrels  of  flour  daily — in 
other  words,  200  cars  per  day — their  business  covering  the  States  of 
Ohio,  Minnesota,  the  Dakotas,  Kansas,  Nebraska,  Kentucky,  and 
Pennsylvania. 

The  federation  has  not  taken  official  action  on  this  matter,  because 
they  have  not  had  any  meeting;  but  I  have  no  doubt  they  will  take 
action  at  their  next  meeting. 

Senator  Kjban.  The  question  of  giving  increased  powers  to  the 
Interstate  Commerce  Commission  has  not  be^n  of  sumcient  import- 
ance to  call  a  meeting  of  your  federation  ? 

Mr.  Bradley.  I  have  no  doubt  that  the  question  will  be  brought  up 
at  the  next  meeting,  June  7  to  9.    So  far  as  the  millers  in  that  federa- 
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tion  are  concerned — and  I  think  I  know  a  very  large  number  of 
them — they  have  expressed  themselves  as  against  giving  any  increased 
power  to  the  Commission. 

Senator  Kean.  Have  you  any  complaint  to  make  before  the  Com- 
mission ? 

Mr.  Bradlet.  No,  sir.  The -only  complaint  we  made  was  the  one 
Mr.  Shaffield  spoke  about,  which  was  made  six  or  seven  vears  ago. 
The  Commission  then  gave  that  decision,  which  the  railroads  iguDred. 
In  the  past,  and  up  to  the  time  of  that  meeting  with  the  Commis- 
sion, when  we  had  that  conference  with  them,  we  had  a  number  of 
complaints  against  the  conditions  then  existing  which  left  the  millers 
high  and  dry  when  they  wanted  the  raw  materials.  But  the  rail- 
roads have  largely  overcome  those  difficulties  by  their  own  initiative, 
and  not  by  reason  of  any  order  or  decision  of  the  Interstate  Commerce 
Commission;  the  railroads  realized  that  it  was  to  their  interest,  as 
well  as  to  the  interest  of  the  millers  and  manufacturers  of  the  coun- 
try, to  grind  the  raw  material  in  this  country  and  export  the  finished 
product.  As  in  all  other  kinds  of  business,  there  will  be  little  things 
come  up  with  the  railroads,  but  we  personally  feel  that  such  matters 
have  always  righted  themselves  to  a  large  extent. 

As  regards  rates,  I  am  quite  familiar  with  the  present  conditions 
throughout  entire  Europe.  I  have  made  44  trips  to  Europe,  in  con- 
nection with  the  milling  business.  Two  years  ago  we  had  occasion  to 
try  to  fight  a  landing  charge  in  London,  and  a  bill  was  brought  up 
in  the  Senate  about  that  matter. 

Senator  Kean.  I  remember  the  bill,  and  I  remember  that  I  was  not 
in  favor  of  it. 

Mr.  Bradley.  That  is  all  right.  That  is  another  matter.  We  tried 
to  get  around  the  landing  charge  that  the  steamship  companies 
were  insisting  upon  in  London,  and  I  tried  to  arrange  for  the  ship- 
ment of  a  thousand  tons  of  flour  from  Liverpool  to  London  by  the 
long  route,  a  distance  of  220  miles.  They  wanted  to  charge  us  more 
for  that  distance,  which  was  the  current  rate  going,  than  we  pay 
to-day  from  Minnesota  or  Kansas  points  to  New  York  City,  a  dis- 
tance of  1,600  miles. 

We  have  no  complaint  to  make  as  regards  rates  in  this  country. 
I  think  the  conditions  on  the  other  side  are  largely  due  to  the  fact 
that  the  English  Parliament  has  given  general  authority  to  m:ike 
a  maximum  rate,  and  we  in  this  country  fear  that  if  we  had  the  same 
conditions  the  railroads  might  live  up  to  their  maximum,  and  we 
would  be  the  sufferers  by  it,  as  well  as  tne  railroads,  to  that  extent. 

Senator  Kean.  Do  you  know  the  effect  of  the  passage  of  tHat  Eng- 
lish bill? 

Mr.  Bradlet.  It  was  defeated  by  5  votes  in  the  House. 

Senator  Kean.  It  did  not  pass  the  House? 

Mr.  Bradley.  No,  sir.     . 

Senator  Kean.  I  can  not  see  what  you  are  going  to  accomplish 
by  it. 

Mr.  Bradlet.  We  think  we  have  justice  on  our  side;  and  at  the 
present  time  the  steamship  lines,  after  a  conference  with  us,  have 
arranged  that. 

Senator  Kean.  You  think  that  would  not  be  accomplished  without 
ItfpaisLtioxk^ 
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Mr.  Bradley.  Yes,  sir;  that  is  what  we  anticipate.  We  feel  that 
we  can  better  deal  with  the  railroads  than  with  any  local  body. 

Senator  Kkan.  That  is  what  I  thought  at  that  time. 

Mr.  Bradley.  At  that  time  they  would  not  listen  to  us ;  but  when 
they  saw  that  we  were  determined  to  do  something  they  changed 
their  minds,  and  are  now  willing  to  give  us  a  conference. 

Senator  Kean.  How  far  can  you  ship  flour  from  your  country  ? 

Mr.  Bradley.  We  find  it  impossible  for  the  shippers  to  ship  m  the 
interior — ^that  is  to  say,  importations  into  London  are  largely  for 
local  consumption.  The  last  time  I  was  over  there  I  was  talking  to 
a  friend  of  mine,  who,  in  addition  to  being  an  importer  of  flour,  has 
a  farm  for  his  own  private  and  personal  benefit;  he  had  quite  a 
large  farm  about  30  miles  out  from  London,  and  he  raised  a  lafge 
quantity  of  wheat.  Their  wheat,  on  the  average,  is  worth  about  95 
cents  a  bushel — ^that  is,  home-grown  wheat,  because  the  people  prefer 
it,  to  a  certain  extent,  to  other  wheats;  it  makes  a  blend  which  they 
like.  He  told  me  that  he  raised  a  large  quantity  of  wheat,  but  that 
he  was  absolutely  barred  from  shipping  it  to  Tx>ndon  to  sell  and  then 
take  back  corn.  The  price  of  corn  there,  on  the  average,  is  about  50 
cents  a  bushel.  He  wanted  com  to  feed  to  his  live  stock,  but  it  was 
utterly  impossible  for  him  to  buy  corn  at  that  high  rate. 

Senator  Kean.  That  was  30  miles  out  from  London? 

Mr.  Bradi^y.  Yes,  sir.  It  would  be  the  same  with  regard  to 
country  millers.  They  are  simply  localized.  They  can  not  ship 
any  distance  at  all,  anyway,  on  account  of  the  excessive  freight  rates. 
We  anticipate  that  if  the  rate-making  power  were  given  to  the  Inter- 
state Commerce  Commission  we  should  be  pretty  well  in  the  same 
boat,  because  if  the  Commission  undertook  to  maKe  rates  they  would 
have  only  one  legitimate  basis  to  work  on,  and  that  is  the  mileage 
basis.  If  we  had  a  mileage  basis  in  this  country  it  would  mean  abso- 
lute ruin  to  the  entire  country. 

Senator  Kean.  You  think,  then,  as  an  expert  on  tariff  and  in  the 
milling  industry,  that  if  the  Commission  had  the  power  to  make  rates 
they  would  eventually  have  to  fix  a  rate  which  would  be  based  on  a 
distance  ? 

Mr.  Bradley.  I  can  not  see  any  other  basis  they  could  work  on, 
l)ecause  they  have  no  other  reasonable  basis  to  stand  on. 

Senator  Kean.  That  is  the  only  way  they  could  prevent  preferences 
between  localities  and  communities? 

Mr.  Bradley.  Yes,  sir.  There  would  be  such  continual  trouble 
from  the  people  locally  situated  that  they  would  be  obliged  to  do 
that.  As  it  is  now,  each  railroad  develops  the  interests  along  its  own 
line  in  this  country.  There  is  competition  between  localities,  which 
is  largely  based  on  the  necessities  and  requirements,  as  could  be  illus- 
trated in  many  ways.  For  instance,  take  last  year,  when  our  wheat 
crop  was  very  short,  and  a  large  quantity  pf  soft  wheat  was  brought 
from  the  Pacific  coast  all  through  the  Southwest,  and  the  railroads, 
in  order  to  accommodate  the  situation,  immediately  cut  the  rate  in 
half.  If  we  had  had  to  go  before  the  Commission  or  appeal  to  them 
for  a  change  in  the  rates,  before  it  could  have  been  accomplished  the 
opportunity  would  have  gone  by. 

We  had  a  very  goo<l  illustration  of  that  last  year  also  under  the 
drawback  law.    Senator  Hansbrough  brought  up  that  question  in 
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order  to  try  to  keep  up  our  foreign  trade,  simply  because  we  had 
not  the  flour  in  this  country  to  put  into  the  foreign  markets.  We 
wanted  to  maintain  our  brand  abroad.  If  that  brand  is  out  of  the 
market  six  months  at  a  time  then  we  have  to  build  that  market  up 
again.  So  we  took  some  Canadian  wheat,  ground  it,  and  exported 
that  under  our  brand,  simply  to  tide  us  over  the  difficulty.  We 
applied  to  the  Treasury  Department  for  a  ruling.  We  saw  no  reason 
why  there  should  be  any  delay  about  giving  it  to  us,  but  it  took  six 
months  to  get  it,  and  when  we  got  it  the  opportunity  had  gone  by 
and  it  was  no  use.  The  millers  have  told  me  personally  they  wouli 
not  make  such  an  attempt  again,  because,  apart  from  the  delay  and 
all  that,  the  market  would  be  gone;  they  had  sold  the  stuff  weeks 
ahead,  and  then  they  had  claims  of  all  sorts,  because  Government 
regulations  were  such  that  they  could  not  work.  We  fear  we  should 
have  the  same  conditions  as  that  if  any  authority  were  given  to  the 
Commission  to  fix  rates. 

We  also  feel  that  it  is  absolutely  impossible  for  any  six  or  twelve 
men  to  sit  in  Washington,  or  any  other  place,  and  make  rates  govern- 
ing the  entire  country.  A  traffic  manager,  to  be  able  to  fix  rates, 
must  be  absolutely  familiar  with  the  daily  necessities  along  the  whole 
of  his  line.  We  have  to  remember  that  six  presidents  of  various  rail- 
roads can  sit  down  and  make  a  rate  for  115,000  miles  of  road.  I 
have  talked  with  a  great  many  railroad  presidents,  but  I  have  never 
found  one  yet  who  could  tell  me  the  rate  on  any  part  of  his  own  line. 
He  simply  calls  in  his  traffic  manager  and  asks  him.  The  presidents 
do  not  know,  and  they  do  not  try  to  know,  anything  about  the  rates. 
A  man  must  be  right  in  touch  with  such  questions  week  in  and  week 
out.  A  man  taking  hold  of  a  new  line  does  not  begin  to  touch  the 
rate  on  that  line  imtil  he  has  been  in  his  position  six  months  or  more, 
and  has  become  thoroughly  familiar  with  all  the  circumstances,  and 
it  would  be  impossible  to  do  differently. 

Senator  Kean.  You  are  familiar  with  rates  in  Europe? 

Mr.  Bradley.  Yes,  sir;  at  all  i)oints. 

Senator  Kean.  How  do  American  rates  compare  with  European 
rates? 

Mr.  Bradley.  So  far  as  Great  Britain  is  concerned,  where  they 
pay  $1  we  pay  25  cents. 

Senator  Kean.  Their  transportation  is  mostly  by  water? 

Mr.  Bradley.  No,  sir.  Our  rates  are  25  per  cent  of  what  their 
rates  are. 

Senator  Kean.  Is  that  true  in  France  ? 

Mr.  Bradley.  Population  is  rather  denser  in  France,  and  that  is 
also  the  case  in  Germany.  But  the  best  rate  they  have  in  Europe  is 
50  i>er  cent  higher  than  ours. 

The  same  principle  applies  to  Government  ownership  of  the  rail- 
roads. I  never  want  to  get  on  a  Government  road  if  I  can  get  away 
from  it.  They  are  using  the  same  kind  of  engines  and  cars,  and  cars 
of  the  same  capacity,  that  they  used  thirty  years  ago.  Xn  that  time 
our  railways,  of  their  own  initiative,  have  increased  the  capacity 
fourfold.  If  that  initiative  were  taken  away  from  them  now,  by 
the  Commission  getting  control  of  the  rate-making  power,  we  feel 
that  it  would  be  a  <step  down  instead  of  a  step  up,  to  a  very  large 
extent. 
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Senator  Kean.  What  do  you  know  about  rebates  being  given! 

Mr.  Bradley.  I  "do  not  think  there  are  any  rebates  at  the  present 
time,  not  since  the  Elkins  law. 

Senator  Kean.  I  suppose  you  used  to  get  rebates  for  your  feder- 
ation? 

Mr.  Bradley.  No;  at  that  time  I  did  not  have  anything  to  do  with 
getting  the  rates.  My  business  was  altogether  looking  after  ship- 
ments, in  order  to  meet  conditions  on  the  other  side  ana  be  in  touch 
with  the  whole  interests  of  the  business  from  start  to  finish. 

Senator  Kean.  You  think  the  milling  interests  of  the  country 
would  be  better  served  by  leaving  the  law  as  it  is? 

Mr.  Bradley.  Yes,  sir;  with  one  exception.  I  think  the  Inter- 
state Commerce  Commission,  instead  of  having  authority  to  make 
orders,  as  they  have  now,  should  be  simply  a  body  of  investigators 
who,  on  complaint,  should  make  an  investigation,  and  then,  if  the 
complaint  is  well  grounded,  appeal  at  once  to  the  counts  and  let 
the  power  stay  there,  and  not  make  the  Commission  judge  and  jury 
as  it  now  is.  I  think  they  could  do  better  work  and  give  better 
service  to  the  public  as  well  as  to  the  Government. 

Senator  Kean.  You  think  the  Conmiission  would  make  decisions 
aore  promptly  ? 

Mr.  Bradley.  Yes,  sir.  As  it  is  now,  it  takes  six  months  to  a  year 
to  get  a  decision,  and  before  you  can  get  a  change  of  present  condi- 
tions your  opportunity  is  lost  and  absolutely  worthless  in  many 
lines  of  business.  What  we  want  is  prompt  action.  But  we  feel 
that  to  bring  politics  into  business  would  be  the  worst  feature  we 
would  have  to  contend  with  under  any  circumstances.  We  think 
that  the  rate-making  power  should  be  left  with  the  railroads  as  it 
is  to-day.    We  think  that  the  two  things  can  not  blend. 

Senator  Kean.  Is  there  anything  further  you  desire  to  say? 

Mr.  Bradley.  It  is  impossible  not  to  have  some  slight  criticism 
when  the  business  of  the  country  is  so  tremendous.  I  have  had  a 
number  of  times  to  bring  matters  to  the  personal  attention  of  rail- 
road officials,  and  in  some  few  instances  1  have  started  out  by  cor- 
respondence, but  I  never  found  that  to  work.  So  as  soon  as  I  got 
to  me  point  where  I  could  see  that  we  were  drawing  apart  rather  than 
coming  together,  I  would  jump  on  the  train  and  go  personally  and 
have  an  interview  with  the  railroad  official  with  whom  I  had  had 
the  trouble,  and  I  have  never  yet  found  a  case  where  we  did  not 
promptly  settle  it. 

I  think  a  great  deal  of  this  a^tation  has  been  brought  about 
largely  by  the  railroads  endeavoring  to  put  in  what  is  called  the 
"  uniform  bill  of  lading."  I  know  a  great  many  of  the  roads  in  the 
West  were  against  that  uniform  bill  of  lading. 

Senator  !^ian.  Were  you  in  favor  of  it? 

Mr.  Bradley.  I  was  against  it,  and  took  rather  the  initiative  in 
making  the  fight.  As  it  is  now,  the  railroads  have  come  to  realize 
that  they  made  a  mistake.  The  entire  bill  was  withdrawn.  1  was 
president  of  the  conference  where  the  arrangement  was  made  to 
withdraw  the  bill  and  substitute  the  old  bill  of  lading.  A  committee 
was  appointed,  consisting  of  five  shippers  and  five  railroad  men,  to 
draw  up  a  new  uniform  bill  of  lading,  which  is  of  value  provided  the 
shippers  had  equal  say  in  drawing  up  the  regulations,  which  they 
now  nave. 
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T  thinly  we  can  do  better  by  going  into  conference  with  the  rail- 
roads directly  than  through  any  influence  or  exercise  of  the  party  by 
the  law-making  powers.  We  would  rather  deal  with  the  railroads 
than  to  deal  with  the  Government. 

Senator  Kean.  Is  there  anything  further  you  desire  to  say? 

Mr.  Bradley.  I  have  nothing  further  to  say. 

STATEMENT  OF  ME.  J.  A.  DAVIS. 

Senator  Kean.  Please  state  your  name,  residence,  and  occupation. 

Mr.  Davis.  My  name  is  J.  A.  Davis;  Goldsboro,  Caroline  (jounty, 
Md. ;  fruit  grower. 

Senator  J^an.  How  many  acres? 

Mr.  Davis.  In  the  whole  tract  of  land  ? 

Senator  Kj:an.  Yes;  what  is  the  extent? 

Mr.  Davis.  Four  hundred  and  fifty  acres  in  strawberries  and 
about  50  acres  in  blackberries. 

Senator  Kkan.  Your  strawberries  are  just  about  getting  ripe? 

Mr.  Davis.  Yes,  sir;  we  are  picking  some  to-day. 

Senator  Kean.  I  suppose  you  ship  them  in  refrigerator  cars? 

Mr.  Davis.  Just  as  soon  as  we  can  have  enough  to  load  a  refrig-*. 
erator  c^r  we  get  the  car.    We  have  ordered  one  for  Saturday  next. 

Senator  Kean.*  Before  you  ship  the  berries  in  these  cars  do  you  . 
know  what  the  freight  charges  are  jgoing  to  be? 

Mr.  Davis.  Oh,  yes.  At  each  shipping  point  on  our  division  there 
is  a  schedule  showing  what  the  refrigerator  charges  are  per  quart. 

Senator  Kean.'  What  road  are  you  on? 

Mr.  Davis.  The  D.  and  C,  a  branch  of  the  Delaware  division, 
running  from  Clayton  to  Oxford. 

Senator  Kean.  One  of  the  Pennsylvania  branches? 

Mr.  Davis.  Yes,  sir. 

Senator  Kean.  Do  they  publish,  in  connection  with  the  freight 
rate,  the  charges  for  all  the  transportation,  including  ice? 

Mr.  Davis.  Yes,  sir;  everything  is  included.  There  is  no  charge 
above  a  half  cent  a  quart  to  New  York  City. 

Senator  Kean.  Is  there  a  tariff  for  refrigeration  separate  from  the 
railroad  tariff? 

Mr.  Davis.  Yes,  sir.  It  is  so  much  per  hundred  pounds,  and  the 
refrigeration  charges  are  one-half  cent  a  quart,  provided  you  have 
the  minimum  weight  that  the  company  deinands,  which  is  16,000 
pounds  to  Jersc^.y  City  and  12,000  to  Boston.  In  usin^  the  refrig- 
erator car  there  is  no  monopoly  on  the  Delaware  division.  The 
Swift  i)eople  have  one  line,  and  the  Armour  people  have  another. 

Senator  Kean.  Does  the  I*ennsylvania  line  have  its  own  refrig- 
erator cars? 

Mr.  Davis.  The  first  refrigerator  car  that  was  ever  shipped  over 
(he  Delaware  division  was  a  butter-and-egg  car  that  was  owned  by 
the  Pennsylvania  division.  That  car  was  shipped  from  Ridgely, 
with  10  ventilated  cars,  on  a  Saturday ;  it  was  opened  in  Jersey  City 
on  Monday  morning.  The  Iwrrias  in  the  refrigerator  car  sold  at  13 
to  15  cents  a  quart,  and  the  berries  that  came  in  the  10  ventilated 
cars  sold  at  4  to  6  cents.  In  consequence  of  the  good  prices  thus 
obtained,  I  went  personally  to  Mr.  Kingston,  the  division  freight 
agent  of  the  Pennsylvania  Kailroad,  he  teing  a  friend  of  mine,  and 
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asked  him  if  he  could  not  give  me  refrigerator  cars.  He  said  1105 
that  the  Pennsylvania  Railroad  Company  had  not  cars  enough  to 
supply  the  whole  division,  and  they  would  be  afraid  of  lawsuits  if 
they  would  give  refrigerator  cars  in  one  section  and  could  not  giv^ 
them  to  others.  The  next  that  came  along  was  the  C.  F.  T.  car;  it 
was  a  California  Fruit  Growers'  Express.  Mr.  Mavnard  was  th& 
manager.  I  paid  him  $100  for  the  use  of  the  refrigerator  car  to 
New  York  City.    The  next  year  we  used  the  Eastman  Line  for  $75. 

Senator  Kean.  How  long  ago  was  that  ? 

Mr.  Davis.  I  think  that  was  ten  or  twelve  years  ago.  Within  the- 
last  two  years  the  refrigeration  has  been  one-half  cent  a  quart  on  a.- 
car  with  10,000  quarts  in  it  to  Jersey  City. 

Senator  Kean.  That  is  about  $50  per  car? 

Mr.  Davis.  Yes,  sir. 

Senator  Kean.  You  paid  originally  $100? 

Mr.  Davis.  The  first  charge  we  ever  paid  was  $100.    We  paid  that^ 
one  season  only  for  cars  now  owned  by  the  Swift  people.    The  next- 
year  we  used  the  Eastman  cars,  and  paid  the  Eastman  company  $75- 
for  the  use  of  their  car  properly  iced  and  with  slats  for  loading  thfr 
cars. 

Senator  Kean.  When  you  have  any  damaged  fruit  or  berries,  to 
whom  do  you  make  claim  for  that  damage  ? 

Mr.  Davis.  I  have  been  growing  fruit  about  fifteen  years;  I  was 
in  New  York  City  for  twentv-five  years  in  the  fruit  business;  and  I 
learned  that  the  fruit  must  be  put  in  in  good  condition  in  order  to 

fet  good  prices,  and  with  proper  attention  we  do  not  have  any  poor 
puit.  If  we  put  fruit  in  good  condition  in  a  refrigerator  car  it  will 
certainly  come  out  in  good  condition  in  New  York  City.  Otherwise^ 
the  refrigerator  car  would  be  of  no  service  at  all.  I  understood  that 
Mr.  Mead  made  the  statement  yesterday  that  the  commission  mer- 
chants did  the  paying.  I  have  a  brother  in  New  York,  and  I  know 
he  does  not  do  any  paying  for  me,  and  when  a  brother  does  not,  it  is 
not  likely  anybody  else  is  going  to.  I  paid  $000  last  season  for  refrig- 
eration, and  I  certainly  would  not  keep  that  up  if  it  was  not  a  beneht. 
1  made  a  statement  two  years  ago  before  the  Horticultural  Society 
for  the  Peninsula  that  I  believed  in  using  refrigerator  cars  on  th^ 
peninsula.  I  personally  received  from  $4,000  to  $0,000  more  out  o' 
my  crop  of  fruit  by  the  use  of  refrigerator  cars  than  if  there  had  beei 
no  refrigerator  cars. 

Senator  Kean.  Has  the  Armour  Company  a  contract  with  th.< 
Pennsylvania  Railroad  ? 

Mr.  Davis.  No,  sir;  not  so  far  as  I  know. 

Senator  Kean.  But  you  apply  at  the  station  where  you  do  yoi 
shipping  for  a  refrigerator  car,  and  it  is  furnished? 

Mr.  Davis.  We  make  our  arrangements  before  the  season  cor»  \" 
mences,  say  with  the  Swift  people  or  with  the  Armour  people.         ^ 
will  say  to  them,  "  I  will  probably  run  50  cars  myself  this  vear  and     ^ 
would  like  to  use  your  cars.'"    Clayton  is  the  junction  01  this  ro^^ 
where  the  superintendent  of  the  Delaware  division  is  located,  ar»^ 
where  the  tram  master,  and  so  on,  have  their  offices,  and  where  tf:i^ 
offices  for  the  refrigerator  people  are  also  located.     We  try  to  1^^ 
them  know  two  days  ahead,  so  that  we  will  not  get  left. 

Senator  Kean.  In  all  this  long  experience  of  yours  you  have  never 
had  occasion  to  make  a  claim  against  the  railroad  company}  . 
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Mr.  Davis.  No,  sir;  nor  against  the  refrigerator  people  either. 

Senator  Kean.  You  are  a  pretty  good  shipper? 

Mr.  Davis.  Well,  you  are  not  very  far  yourself  from  the  New  York 
market  or  from  the  Newark  market.  My  brand  of  fruits  is  known  at 
both  places. 

Senator  Kb  an.  Have  you  received  any  rebates? 

Mr.  Davis.  No,  sir. 

Senator  Kean.  And  you,  as  a  shipper,  are  satisfied  with  the  exist- 
ing law? 

Mr.  Davis.  Perfectly  satisfied  .until  something  better  is  oflfered. 
We  would  b^  willing  to  have  a  little  reduction  in  refrigeration  charges 
for  the  same  service,  but  we  certainly  do  not  want  the  service  cut 
down  in  order  to  get  lower  rates. 

Senator  Keax.   You  think  the  rates  are  reasonable? 

Mr.  Davis.   Yes,  sir. 

Senator  Kean.  But  you  would  not  object  to  pay  a  les^  charge? 

Mr.  Davis.  That  is  human  nature. 

Senator  Kean.  Do  you  think  the  ^railroad  freight  rates  are  rea- 
sonable? 

Mr.  Davis.  I  haven't  a  word  to  say  against  railroad  freight  rates 
so  long  as  they  put  our  stuflF  into  Jersey  City  on  time.  When  they 
don't  do  that,  then  we  have  something  to  say.  Of  course  the  Penn- 
sylvania Company,  on  our  division,  has  been  a  little  hampered  the 
past  year,  but  they  claim  that  the^  now  have  better  facilities,  and  we 
are  not  going  to  have  any  trouble  m  getting  our  fruit  into  Jersey  City. 

Senator  Kean.  Do  you  raise  peaches? 

Mr.  Davis.  Very  few.    Wq  J^ip  principally  to  New  York. 

Senator  Kean.   Do  you  ever  ship  to  Boston  ? 

Mr.  Davis.   Yes,  sir. 

Senator  Kean.  Did  you  ever  have  any  experience  with  the  people  in 
Boston? 

Mr.  Davis.  Yes,  sir. 

Senator  Kean.  What  has  your  experience  been? 

Mr.  Davis.  A  few  years  ago  I  was  loading  three  refrigerator  cars 
a  day  for  Boston  and  New  Ttork,  principally  New  York,  on  joint  ac- 
count with  a  commission  house  in  New  York.  A  gentleman  from 
Boston  stood  around  and  saw  I  was  buying  a  pretty  good  grade  of 
fruit.  He  took  me  aside  and  said,  "  I  will  give  you  $50  a  car  to  buy 
peaches  for  me,  two  cars  a  day ;.  I  am  located  at  Dover,  driving  across 
the  country,  and  will  pass  this  station  every  morning,  and  will  leave 
you  sufficient  money  — not  a  check ;  the  farmer  likes  money,  not 
checks.  I  s^id,  "  $50  a  car,  two  cars  a  day — $100  for  two  cars  is 
pretty  good  pay  for  the  farmer."  I  was  about  to  accept  his  proposi- 
tion. Then  ne^aid,  "There  is  something  else;  you  know  that  the 
Pennsylvania  Railroad  have  no  weight  of  refrigerator  cars;  you  can 
put  in  1,100  baskets  of  peaches  and  bill  it  000.'^  "  Well,"  I  said,  "  T 
guess  not.  That  price  is  not  hardly  high  enough  to  sell  out  for  that." 
So  I  did  not  buy  peaches  ^or  the  Boston  man,  because  I  did  not 
think  $100  was  enough  to  pav  me  for  selling  out. 

Senator  Kjban.  He  wanted  a  rebate? 

Mr.  Davis.  The  freight  from  our  point  to  Boston  is  about  27  cents 
a  basket — ^that  is,  for  freight  and  refrigeration.  If  that  man  got 
200  baskets  without  paying  refrigeration  charges  or  freight,  he  would 
not  be  out  any  money  after  paying  me  the  $50  a  car  to  do  the  buying. 
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Senator  Kean.  He  wanted  somebody  else  to  "  pay  the  freighf 

Mr.  Davis.  He  wanted  "  Mr.  Jones." 

Senator  Kean.  Do  you  say  the  railroads  have  no  way  of  getting 
the  weight? 

Mr.  Davis.  At  that  time  they  had  not.  On  their  ventilated  cars 
the  weight  is  marked  on  each  car;  but  there  is  no  weight  marked  on 
the  refrigerator  car,  because  they  do  not  know  whether  there  is  4  or 
5  tons  of  ice  in  the  bunkers.  ISow,  there  is  a  resident  checker  put 
into  the  car,  and  that  checker  checks  every  basket  of  peaches  that  goes 
into  the  car  and  turns  over  his  check  to  .the  railroad  agent  at  the 
point  from  which  the  car  is  shippe(l,  so  that  the  railroad  agent  knows 
just  what  is  in  the  car  as  well  as  the  man  who  is  loading  the  car. 
That  was  brought  about  by  this  particular  fact,  that  the  Boston  com- 
mission merchants  were  anxious  to  get  in  200  baskets  of  peaches 
without  paying  any  fi'eight  or  refrigeration  charges  on  them. 

Senator  Kean.  "^Tiat  association  is  that? 

Mr.  Davis.  Boston  association  ? 

Senator  Kean.  Yes. 

Mr.  Davis.  Well,  now,  it  is  hardly  fair  to  give  names  when  the  men 
are  not  prasent.  I  can  back  any  statement  I  make  before  you  here, 
Senator.  I  do  know  that  he  got  a  man  to  buy  him  a  car  of  peaches 
and  ship  them  as  900  baskets  when  there  was  1,100  in  it,  and  tne  man 
bought  anything  that  came  in  sight,  and  the  commission  merchant 
lost  about  $50  on  that  car  of  peaches  and  did  not  buy  any  more  at 
that  station. 

Senator  Kean.  You  come  from  a  large  fruit  region.  What  is  the 
general  sentiment  in  that  part  of  the  country  about  shipping  berries 
and  fruits  in  refrigerator  cars? 

Mr.  Davis.  The  man  who  ships  fruit  in  refrigerator  cars  is  the 
successful  man,  and  the  man  who  does  not  ship  fruit  in  refrigerator 
cars  from  the  fruit  district  is  still  hanging  by  his  teeth.  The  refrig- 
erator car  has  the  preference  over  the  ventilated  car  on  account  of  the 
carrying  conditions  and  the  picking.  The  train  leaves  there  in  the 
morning  at  half  past  11,  and  we  can  not  pick  all  our  fruit  in  the 
morning,  so  the  refrigerator  car  is  sidctracKed;  and  we  pick  in  the 
afternoon  and  put  into  the  refrigerator  car  as  soon  as  possible  aft^ 
being  picked.  Consequently  our  fruit  arrives  in  good  condition.  The 
man  who  picks  his  fruit  overripe  and  stacks  it  up  in  his  berry  field 
until  the  next  morning  at  11  o  clock,  and  hauls  it  to  the  depot  and 
puts  it  in  the  car,  when  the  commission  merchant  in  New  1  ork  re- 
ceives that  fruit  or  berries  the  general  complaint  is  that  they  are  in 
bad  order.  Wliereas  we  can  pick  Saturday  afternoon  and  put  in  the 
car  and  finish  loading  on  Monday  morning  and  it  reaches  New  York 
for  the  Tuesday  morning  market,  and  it  will  invariably  be  in  good 
condition.  Of  course,  conditions  of  the  weather  have  something  to 
do  with  it. 

Senator  Kean.  Now,  Mr.  Davis,  as  T  understand  you,  you  are 
satisfied  with  railroad  rates  and  satisfied  with  refrigerator  rates 
(^although  you  would  not  object  to  having  them  less) ,  but  what  you 
like  is  prompt  delivery  and  good  service? 

Mr.  Davis.  Yes,  sir ;  prompt  delivery  on  the  part  of  the  railroad 
company. 

Senator  Kean.  In  other  words,  you  are  not  after  cheapness  so 
much  as  good  service? 


REGULATION   OF   RAILWAY  RATES,  2841 

Mr.  Davis.  Good  service  is  worth  everything.  When  a  train  gets 
into  Jersey  City  at  1  o'clock  in  the  morning,  ready  for  delivery,  mat 
will  enable  us  to  catch  all  the  early  outgoing  trains.  We  can  ship 
our  goods  as  far  as  Montreal  if  we  get  mem  into  Jersey  City  early 
enough,  ready  to  go  out  on  the  trains  that  g[o  from  7  to  9  o'clock  in 
the  morning,  and  m  that  way  we  can  get  prices  that  will  pay  us  for 
growing  the  fruit. 

Senator  Kean.  Is  there  anything  else  .you  desire  to  say? 

Mr.  Davis.  I  do  not  think  there  is  anything  else,  Mr.  Senator,  that 
I  could  say.  We  are  using  refrigerator  cars  for  our  own  personal 
benefit.  We  have  ao  interest  in  them  at  all,  only  that  they  help  to 
bring  us  back  dollars. 

STATEMEVT  OF  HB.  JOHH  H.  EGAH. 

Senator  Kean.  Please  state  your  residence  and  occupation. 

Mr.  Egan.  My  residence  is  Kansas  City,  Mo.;  I  am  president  of 
the  Kansas  City  Viaduct  and  Terminal  Railroad,  which  is  under 
construction  at  the  present  time ;  also  president  of  the  Union  Depot, 
Bridge  and  Terminal  property,  part  of  that  property  being  in  the 
hands  of  the  United  States  court,  and  I  am  receiver.  I  have  been 
railroading  since  I  was  16  years  old,  extending  over  a  period  of 
thirty-eight  years.  I  commenced  as  a  messenger  boy,  then  appren- 
tice m  the  machine  shop,  and  have  occupied  positions  as  president 
on  two  or  three  different  roads.  In  November,  1896, 1  went  to  Geor- 
gia as  vice-president  in  charge  of  operations  of  the  Central  of  Geor- 
gia Railroad.  I  remained  with  that  road  as  vice-president  for  two 
years,  until  the  death  of  the  president,  and  then  remained  with  it  as 
president  until  the  last  of  1903. 

After  I  went  to  Georgia  one  of  the  first  things  that  was  called  to 
my  attention  was  the  difficulty  they  had  in  moving  the  fruit  crop  on 
tlie  lines  of  the  Central  of  Georgia  Railway  during  the  year  1896 
and  prior  to  that  time.  I  want  to  say  that  perhaps  nine-tenths  of 
the  (reorgia  peaches  are  shipped  oflf  over  the  lines  of  the  Central  of 
Georgia  Railway.  In  fact,  Mr.  Rumph,  the  father  of  the  Alberta 
peach,  resides  there.  I  took  up  the  matter  with  the  diflferent  sub- 
ordinate officers  of  the  railway  to  find  out  what  the  trouble  was  and 
how  it  could  be  remedied.  I  then  went  to  the  shippers,  interviewed 
them  personally,  and  found  from  them  that  what  they  wanted  was 
prompt  service  and  a  surety  that  they  were  to  receive  cars  when  they 
wanted  them  and  that  the  cars  would  be  properly  iced.  I  corre- 
sponded with  all  the  diflferent  car  lines  and  found  that  Armour  &  Co., 
or  the  parties  controlling  the  Armour  Car  Lines,  would  agree  to 
handle  the  business,  agi*ee  to  furnish  cars,  and  to  build  ice  houses 
for  the  storage  of  ice. 

Senator  Kean.  This  was  when? 

Mr.  Egan.  This  was  in  1897.  We  made  an  arrangement  with  them 
whereby  they  were  to  do  all  those  things,  and  they  were  to  do  an- 
other thing,  and  that  was  that  they  were  to  place  all  the  producers 
and  all  the  shippers  on  a  parity. 

They  performed  their  service  well.  There  was  discontent  prior 
to  that  time,  and  parties  had  informed  me  that  they  would  not  plant 
any  more  pc^u^h  trees.    I  did  everything  to  foster  and  encourage  that 
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industry.  The  consequence  was  that  there  have  been  millions  of 
trees  planted  along  the  line  of  that  road  every  year  since  then. 
There  was  one  season  when  there  were  more  cars  and  more  ice  needed 
than  had  been  anticipated,  and  I  know  they  brought  train  loads  of 
ice  from  Lake  Calumet,  outside  of  Chicago;  they  brought  ice  down 
from  the  coast  of  Maine  by  vessel  to  Savannah  and  shipped  it  across 
the  country  to  the  ice  houses  there.  Like  everybody  else  the  ship- 
pers all  wanted  not  only  lower  railway  rates,  but  also  lower  rates  on 
refrigeration.  But  during  the  time  I  was  there  I  received  letters 
commending  the  road  for  the  prompt  service,  which,  of  course, 
brought  them  money,  by  putting  their  peaches  into  the  markets  in 
good  order. 

Now,  I  want  to  say  that  the  road  did  not  have  a  refrigerator  car  ' 
and  their  connections  had  no  cars  that  they  could  let  the  road  have. 
They  might  have  secured  some  refrigerator  cars,  but  they  had  none 
capable  of  doing  that  business  and  doing  it  in  a  satisfactory  manner. 

Senator  Eean.  The  fruit  crop  of  that  region  has  increased  very 
much,  has  it  not? 

Mr.  Egan.  The  fruit  crop  has  increased  very  much.  I  think  in 
1896  the  number  of  cars  they  handled  was  between  700  and  800,  and 
before  I  left  there  the  crop  had  increased  on  the  line  of  that  road  so 
that  the  demand  was  for  over  2,000  cars,  and  last  year,  I  understood, 
the  crop  demanded  between  4,000  and  5,000  cars. 

Senator  Kean.  That  enabled  the  growers  of  fruit  to  get  better 
prices  for  their  peaches  ? 

Mr.  Egan.  Yes,  sir;  better  prices  for  their  peaches.  And  there  is 
one  thing  I  brought  up  with  diflferent  parties  there — the  principal 
growers.  I  asked  them  why  they  did  not  arrange  to  start  canning 
lactones  and  can  their  peaches  there.  But  they  informed  me  that  so 
long  as  they  could  obtain  the  prices  they  did  m  the  eastern  markets 
and  in  the  western  markets  they  would  prefer  to  ship  their  peaches 
rather  than  to  put  up  canning  factories  and  can  them. 

WTiat  I  say  regarding  peaches  is  also  true  regarding  canteloupes 
and  plums  from  that  district.  The  plum  shippers  looked  into  the 
matter  of  refrigeration  very  closely  before  I  made  any  arrangement 
at  all  with  any  of  them.  We  considered  then  that  the  price  charged 
was  reasonable  and  fair. 

I  heard  some  gentleman  say  here  yesterday,  and  I  read  in  the  testi- 
mony, that  they  could  not  tell  what'^charge  was  for  refrigeration  and 
what  charge  was  for  freight.  But  they  are  separated  both  on  the 
waybills  and  on  the  expense  bills. 

Senator  Kean.  Did  you  furnish  the  shippers  on  the  Central  of 
Georgia  road  with  a  complete  statement  of  what  it  would  cost  to  get 
their  goods  to  market  ? 

Mr.  Egan.  The  shippers  at  every  station  were  furnished  with  a 
tariff  that  was  plain  to  everybody,  not  only  a  railway  tariff,  but  also 
a  tariff  for  refrigeration. 

Another  thing  we  did  there:  We  bulletined  at  all  the  principal 
shipping  stations  each  morning  where  the  shipments  went  the  day  oe- 
fore,  so  that  they  could  judge  whether  they  desired  their  shipments  to 
be  forwarded  to  some  other  point,  so  there  \Vould  not  be  what  is 
called  a  "  glut "  on  the  market.  We  did  everything  we  could  to 
foster  and  encourage  the  industry,  and  I  think  we  succeeded. 
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Senator  Keax.  You  say  you  transported  700  or  800  cars  of  fruit  in 
189C  ? 

Mr.  Egan.  And  last  year  it  went  between  4,000  and  5,000. 

There  was  one  year,  owing  to  climatic  conditions,  that  we  had 
no  fruit  The  ice  was  stored  in  the  ice-houses,  and  we  had  to  sustain 
that  loss,  of  course.  We  have  to  take  all  these  things  into  considera- 
tion. 

Senator  Kean.  Were  any  rebates  given  ? 

Mr.  Egan.  No,  sir;  I  never  heard  of  any^  except  prior  to  the  time 
when  we  went  there,  when  all  these  car  line  people  were  in  there 
scrambling  for  business,  which  they  did  very  eflfectually. 

S(*nator  Kean.  What  were  the  terms  of  the  contracts  you  made? 

Mr.  Egan.  I  would  not  want  to  recall. 

Senator  Kean.  State  it  approximately. 

Mr.  Egan.  So  far  as  that  is  concerned,  I  have  seen  it  stated  that 
thcv  would  take  care  of  the  business,  perform  the  service  satisfactorily 
and  at  a  stated  figure,  and  they  were  liable  for  any  damage  that  might 
accrue,  so  far  as  concerned  the  fruit  not  reaching  destination  in 
bad  order  if  it  was  not  properly  refrigerated. 

Senator  Kean.  After  you  had  made  that  contract  in  189G,  did 
you  always  have  cars  enough  ? 

Mr.  Egan.  We  had  plenty  of  cars,  so  far  as  that  is  concerned,  com- 
mencing with  1897,  but  we  were  always  nervous  about  that  matter 
before  the  shipping  season  commenced,  but  the  cars  were  there  on 
the  side  tracks  sometimes  at  least  two  weeks  before  they  were  used. 

Senator  Ejsan.  Do  you  know  anything  about  existing  conditions 
in  that  point  of  the  country? 

Mr.  Egan.  The  existing  conditions,  I  understand,  prevail  just  as 
they  did  when  I  was  there. 

Senator  Kean.  Are  they  satisfied  with  the  rates? 

Mr.  Egan.  I  have  heard  no  complaints  about  that,  either  as  to 
refrigeration  or  service.  Of  course,  we  sometimes  find  a  man  who 
might  ship  perhaps  half  a  carload,  and  thinks  we  are  charging  too 
much. 

Senator  Kean.  But  the  shippers  generally  are  satisftedj 

Mr.  Egan.  So  far  as  I  know,  and  perhaps  I  have  talked  with  every 
man  on  the  line. 

Senator  Kean.  Who  are  the  people  who  complain? 

Mr.  Egan.  You  might  find  a  man  starting  a  new  orchard,  and 
perhaps  shipping,  for  the  first  time,  half  a  carload  of  peaches,  and  he 
might  complain  of  the  rate  along  with  some  other  party  for  the  other 
half  carload,  and  who,  not  knowing  the  conditions,  and  perhaps 
not  acquainted  with  the  conditions  that  should  prevail  about  putting 
the  fruit  into  the  cars  In  proper  condition.  That  is  one  of  the  ^eat 
secrets  of  success  there,  to  put  the  fruit  into  the  cars  in  good  condition. 

Senator  Kean.  As  I  understood  the  president  of  the  private  car 
lines  company,  they  look  out  for  that  especially  ? 

Mr.  Egan.  They  do,  but  sometimes  they  bring  the  peaches  and  ask 
to  have  them  shipped,  and  the  private  car  people  can  not  refuse 
them.  The  private  car  people  have  no  voice  at  all  in  the  distribution 
of  the  cars ;  the  railway  company  does  that. 

Senator  Kean.  Is  there  complaint  as  to  the  distribution  of  the 
cars? 
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Mr.  EoAN.  Perhaps  you  find  some  complaint.  Perhaps  if  there 
were  10  cars  ordered  to  one  station  and  we  have  only  9  to  send,  there 
might  be  a  complaint  on  that  account.  But  at  the  present  time  that 
is  very  remote. 

Senator  KIean.  What  about  the  routing  business;  do  the  refrig-    Mm 
erator  people  have  anything  to  do  with  that  ?  lii: 

Mr.  EoAN.  They  have  nothing  to  say  about  that.  We  make  those  lii 
arrangements.  We  take  the  cars  and  deliver  them  to  connecting  Ik 
lines,  who  have  to  handle  the  diipments  properly,  and  if  it  is  found  wl 
that  in  some  cases  they  do  not  it  is  diverted  to  other  lines.  There  is 
one  thing  that  has  to  be  considered  about  diverting  to  other  lines, 
and  that  is  that  we  have  to  take  the  chances  whether  those  lines  are 
able  to  refrigerate  those  cars  in  transit. 

Senator  Iusan.  Is  there  anvthing  else  you  desire  to  say  ? 

Mr.  Egan.  I  do  not  know  that  I  have  anything  further  to  say  about 
the  matter. 

STATEMENT  OF  ME.  B.  F.  TRAVIS. 

Senator  Kean.  Please  state  your  residence  and  occupation. 

Mr.  Travis.  Chattanooga;  practicing  medicine,  and  fruit  gra'^* 
ing — a  strange  combination. 

Senator  Kean.  What  is  the  extent  of  your  business? 

Mr.  Travis.  I  have  about  200  acres  in  trees  in  north  Georgia- 
I  want  to  say  that  my  fruit  industrv  is  in  Georgia  entirely,  whife  ^ 
live  in  Tennessee  and  represent  a  tew  individuals.  I  appear  h^^ 
as  representative  of  those  people  who  are  engaged  in  growing  fru-  it? 
peaches,  principally,  in  north  Georgia.  That  is  comparatively^  * 
new  industry.  As  the  gentleman  who  just  preceeded  me  stated^  i^ 
only  began  a  few  years  ago  in  north  Georgia,  while  it  is  quite  an  c^W 
industry  in  south  Georgia. 

We  want  to  say  that  we  are  satisfied  with  the  Armour  people,  a  *id 
we  feel  like  we  could  not  get  along  and  exist  in  the  fruit  busin^^ 
without  them,  or  something  else  equally  as  good.  The  peach  ^ 
something  that  has  to  be  gathered  to-aay,  not  to-morrow.  It  ^ 
someiiiing  that  has  to  have  ice  and  prompt  service.  The  private 
lines  companies  have  given  us  very  prompt  service. 

I  will  state  further  that  a  few  years  ago  we  began  there  with  o 
a  few  cars  in  north  Georgia,  yet  we  ran  up  last  year  to  2,800  ca.:^^' 
and  they  took  care  of  us  all  the  way  through.    Up  to  last  year  I  ^^^ 
not  know  whether  they  made  much  money,  and  I  do  not  knc^ 
whether  they  did  last  year,  but  last  year  we  had  an  unprecedent 
crop,  one  bevond  our  expectations,  and  for  a  few  days  we  were  hai^^^ 
pered  a  little  bit  for  cars.    But  we  did  not  blame  the  refrigerate^" 
company  because  they  seemed  to  be  doing  all  they  could.     We  we:^ 
disappointed  in  not  having  a  sufficient  number  of  cars,  and  cons^ 
quently  we  made  a  report  to  the  railroads.     I  think  that  is  wh^ 
caused  our  trouble,  but  we  feel  that  we  will  not  have  the  same  troubl^^ 
again. 

Senator  Kean.  You  underestimated  your  crop? 

Mr.  Travis.  Yes,  sir. 

Senator  Kean.  You  had  hard  work  to  get  your  fruit  to  the  market  ? 

Mr.  Travis.  For  a  few  days — ^that  is,  our  stuff  was  delayed. 

You  may  have  heard  that  complaint  her^  before.     It  is  a  fact  that 
we  were  short  of  cars  for  a  time,  and  that  necessitated  some  of  the 
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fruit  lying  along  the  tracks.  But  still  we  are  not  jumping  on  the 
re&igerator  people  or  the  railroads  for  that,  because  they^aU  seemed 
to  be  doing  evei^rthing  they  could  for  us.  We  got  out  of  the  hole 
without  any  great  loss  to  tnose  who  took  care  of  the  fruit  properly, 
gathered  it  properly,  and  at  the  proper  time.  I  had  some  myself  to 
ae  on  the  track  for  thirty-six  hours,  but  I  instructed  the  commission 
house  to  put  it  on  ice  in  refrigeration  if  it  was  good  stuff.  Of  course, 
I  did  not  tell  them  that  this  stuff  had  been  lying  out  on  the  track. 
But  if  fruit  is  kept  on  ice  it  brings  good  prices.  We  are  very  well 
pleased  with  the  char^.  Of  course  we  would  like  to  get  less  charges, 
if  we  could,  but  that  is  a  matter  we  have  not  figured  on.  We  do  not 
know  exactly  what  it  costs  to  build  refrigerator  cars;  in  fact,  that 
part  of  it  we  have  never  had  any  kick  on.  We  sometimes  feel  like 
railroad  charges  are  a  little  exorbitant,  but  still  we  haven't  given 
that  subject  any  study,  for  our  whole  time  and  attention  have  been 

S"  ven  to  crowing,  and  not  on  figuring  whether  the  rates  are  too  high, 
ut  we  do  want  the  service,  and  we  can  not  afford  to  grow  peaches 
in  northern  Georgia  without  the  refrigerator  people  or  some  other 
company  will  give  us  the  same  or  better  service.  We  have  no  kick 
whatever  on  our  service,  from  our  standpoint.  It  is  impossible  to 
send  peaches  to  market  to  New  York  or  Boston  without  refrigeration. 

Senator  Kean.  Have  you  anything  further  to  say  ? 

Mr.  Travis.  Nothing,  except  this :  That  the  interest  seems  to  me  to 
be  rather  a  mutual  one  between  the  refrigerator  car  company  and  the 
fruit  grower.  If  they  do  not  furnish  the  service,  of  course  we  go 
out  of  the  business ;  and  if  we  go  out  of  the  business  there  will  be  that 
much  less  tariff  for  them.  As  long  as  they  will  give  us  the  service, 
that  is  what' we  want.  We  want  service  rather  than  low  rates.  Of 
the  two,  give  us  the  service. 

The  following  paper  was  ordered  to  be  appended  to  the  foregoing 
statement  of  Mr.  Travis : 

We,  the  nndersigned  fruit  growers  in  the  Chattanooga,  Tenn.,  and  north 
C^^eorgia  districts,  hereby  request  and  fully  delegate  Dr.  B.  F.  Travis  to  repre- 
sent us  before  the  Senate  committee  in  the  matter  now  before  that  honorable 
body,  bearing  on  the  bill  before  (Congress  relative  to  the  operation  of  private  cars. 

ElBERLT  FbUIT  Co., 

By  G.  Ebebly,  President. 
S.  B.  Cook. 
O.  G.  Wilson. 
L.  S.  Col Y AN. 

A.  S.  COBBLY. 

N.  DiETZEB. 

N.  DiETZEB  &  BbO. 

COHTIHUATIOH  OF  STATEMENT  OF  ME.  F.  B.  BOWES. 

Mr.  Bowes.  Shall  T  resume,  Mr.  Chairman? 

Senator  CuLLOM.  Yes;  proceed  with  your  statement. 

Mr.  Bowes.  I  shall  take  but  little  time  this  morning.  Fifteen  or 
twenty  minutes  will  suifice  for  the  presentation  of  what  I  have  to 
say.  There  is  just  one  feature  about  this  advance  in  the  lumber 
rates  I  wanted  to  touch  upon,  but  did  not  have  the  opportunity 
yesterday,  and  it  will  take  but  a  very  few  minutes  to  explain  it. 

During  your  hearings'  witnesses  for  the  lumbermen  have  testified 
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that  the  action  of  the  railroads  advancing  the  rate  was  an  injustice 
to  tlie  lunjj^er  people,  and  that  it  was  oppressive.  Now,  I  will  try 
to  show  the  committee  who  the  oppressors  and  the  oppressed  were. 
The  advance  of  2  cents  a  hundrea  referred  to,  as  you  know,  took 
effect  April  15,  1903.  The  prices  of  yellow-pine  lumber  in  May  of 
that  year  had  about  reachea  their  highest  notch.  In  other  words, 
the  prices  were  very  satisfactory  to  the  shippers  and  producers.  In 
May,  1905,  two  years  later,  and  during  which  interval  no  further 
advance  had  been  made  in  the  rates,  what  do  we  find  the  condition 
to  be?  We  find  a  substantial  advance  in  prices  of  jrellow  pine  has 
been  made  on  several  occasions  in  that  period,  ranging  from  10  to 
20  per  cent  of  the  prices  that  prevailed  at  the  time  that  particular 
advance  took  place.  Of  course,  you  know  who  has  to  pay  that. 
That  is  the  consumer.  The  sole  beneficiary  of  that  advance  is  the 
manufacturer  and  producer  of  lumber. 

Notwithstanding  these  heavy  advances  in  the  prices,  I  saw  in  the 
papers  in  Chicago  a  week  ago  that  the  various  yellow-pine  associa- 
tions had  decided  to  make  another  advance  of  50  cents  per  thousand 
feet.  That  means  substantially  an  advance  (taking  it  on  the  average 
weight  of  the  lumber,  about  3,500  pounds)  of  li  cents  a  hundred. 
That  is  the  last  advance. 

It  is  well  known  to  everyone  who  has  had  dealings  or  comes  in 
contact  with  the  lumbermen  of  the  Mississippi  Valley  that  all  of 
them  who  have  any  extensive  holdings  have  made  fortunes  in  the 
last  seven  or  eight  years.  The  railroads  are  glad  of  that.  They 
may  proceed  to  make  as  much  money  as  they  can.  Their  prosperity 
is  our  prosperity.    We  are  finding  no  fault  at  all  with  that. 

But  we  do  most  emphatically  take  issue  with  the  lumbermen  that 
we  are  the  oppressors,  and  that  our  action  has  inflicted  injustice  upon 
them.    This  fact  can  be  easily  verified. 

Furthermore,  a  week  ago,  in  talking  with  one  of  the  largest  lumber 
manufacturers  in  the  IVfississippi  Valley,  located  on  our  road,  in 
answer  to  my  inquiry  as  to  what  the  conditions  were,  he  said  they 
were  never  better;  that  furnishing  cars  to  carry  away  the  product 
and  the  paying  prices  were  all  they  could  ask  for. 

Now,  there  are  a  few  matters  of  an  incidental  nature  that  were 
noted  by  us  in  the  course  of  some  of  the  testimony  of  the  past  few 
days. 

Mr.  Mead  made  some  reference  to  icing  charges,  comparing  the 
icing  charges  and  shipments  from  Gibson,  Tenn.,  which  I  think  is 
on  uie  Mobile  and  Ohio,  with  the  icing  charges  made  on  shipments 
from  Memphis  over  the  Illinois  Central,  both  in  Armour  refrig- 
erator cars.  In  order  that  a  clear  understanding  may  be  had  of  the 
Illinois  Central  in  the  matter  of  refrigerator  cars,  we  wish  to  say 
that  we  have  no  contract  with  Armour  or  any  other  private  refrig- 
erator car  line.  We  have  probably  the  largest  supply  of  refrigerator 
cars  of  any  railroad  in  America,  in  proportion  to  our  mileage  and  in 
proportion  to  our  general  equipment.  For  instance,  in  June,  1903 — 
and  the  conditions  since  then  have  improved  in  the  matter  of  refriger- 
ator cars — we  had  9^  per  cent  of  the  total  number  of  refrigerator  cars 
owned  by  railroads;  whereas,  our  mileage  compared  with  the  total 
mileage  m  the  United  States  was  2.6  per  cent.    I  contrast  that  with 
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other  railroads  who  have  more  or  less  refrifferator-car  eqiiipmentj  to 
show  how  we  have  provided  ii>r  the  wants  of  our  patrons. 

We  have  a  very  large  traffic  in  perishable  fruits,  vegetables,  and 
like  truclc.  The  range  of  production  is  about  700  miles,  extending 
from  a  point  about  225  miles  south  of  Chicago,  in  the  neighborhood 
of  Kinmundy  (with  which  the  Senator  from  Illinois  is  familiar) 
to  New  Orleans.  Of  course  the  earlier  vegetables  come  from  the 
extreme  southern  points  first,  and  gradually  work  northward,  so  that 
we  have  fruits  and  vegetables  in  order,  first,  from  Louisiana,  then 
Mississippi,  then  Tennessee,  and  finallv  running  into  Illinois,  starting 
in  early  in  Ijouisiana,  in  February  an5  March,  and  ending  in  July  in 
Illinois. 

In  addition  to  this  we  have  a  very  large  foreign  fruit  traffic  in 
bananas  imported  from  Central  America.  That  traffic  alone  re- 
quires the  use  of  refrigerator  cars  every  day  in  the  year — because 
l)ananas  move  every  day  in  the  year — a  large  equipment. 

Of  course  the  traffic  in  perishable  fruits  and  vegetables  extends 
over  a  period  of  only  four  or  five  months  in  each  year. 

In  regard  to  the  two  easels  cited  by  Mr.  Mead,  one  as  having  oc- 
curred at  Memphis  on  the  Illinois  Central,  I  am  not  familiar  with  the 
facts  showing  the  charge  of  $15  for  the  ice.  I  understand  that  we 
used  an  Armour  car.  I  assume,  however,  that  when  we  were  ten- 
dered the  shipment  we  might  not  have  had  an  Illinois  Central  refrig- 
erator car  at  Memphis,  and,  as  the  Armour  car  was  available  at  that 
time,  it  was  used,  and  the  ice  put  in  that  car  was  charged  for,  and  I 
suppose  it  amounted  to  $15. 

Senator  CurJX)M.  What  is  the  size  of  your  cars  as  compared  with 
these  Armour  cars,  for  instance? 

Mr.  Bow  ES.  Our  last  refrigerator  cars  I  think  in  cubical  capacity 
are  larger.  I  do  not  say  that  positively.  We  have  been  increasing 
the  size  of  our  cars  right  along. 

I  now  wish  to  refer  very  briefly  to  the  statement  made  by  Mr. 
Eobinson,  who  represented,  as  he  said,  the  New  Orleans  Board  of 
Trade,  the  C.  W.  Kobinson  Lumber  Company,  and  the  Central  Yellow 
Pine  Association.  On  May  16,  the  twenty-iourth  day  of  your  hear- 
ings, he  appeared  l^fore  the  committee,  and  the  only  claim  he  made 
on  behalf  of  New  Orleans  was: 

She  (New  Orleiuis)  feels  that  even  now  they  (the  eastern  tnink  lines)  are 
moving  grain  at  or  Iwlow  cost  to  them  of  transportation  in  an  attempt  to  make 
water  flow  uphill — in  an  attempt  to  overcome  by  artificial  means  her  natural 
advantages.     She  asks  that  they  be  restrained  from  this  attempt. 

I  wish  to  say  that  the  New  Orleans  Board  of  Trade  or  the 
New  Orleans  people  need  entertain  no  fears  with  respect  to  a  condi- 
tion of  that  kind  arising.  They  can  safely  leave  that  interest  in  the 
hands  of  the  railroads,  whose  interests  in  holding  that  traffic  to  New 
Orleans,  I  think,  are  greater  than  even  those  of  the  community. 
That  can  be  accomplished,  in  my  opinion,  provided  the  present  legis- 
lation is  allowed.  But  if  the  proposed  increase  of  powers  or  pro- 
posed legislation  are  brought  to  bear  on  the  railroads,  I  doubt 
whether  it  would  be  brought  about.  I  just  make  that  as  a  reference  to 
the  only  claim  Mr.  Robmson  made  in  behalf  of  the  New  Orleans 
interests. 


2848  REGULATION   OP   RAILWAY  RATES. 

He  also  made  a  statement  which  we  think  ought  to  be  submitted 
to  your  committee.  He  argued,  on  page  29  of  his  statement,  that  the 
report  of  the  Industrial  Commission  be  considered  by  this  committee. 
I  would  not  mention  this  matter  were  it  not  that  he  came  here  as 
representing  a  commercial  body  in  the  city  of  New  Orleans,  which 
city  is  served  by  the  Illinois  Central  Railroad^  and  said  he  was  a 
shipper  of  yellow-pine  lumber  from  points  which,  although  not  on 
the  Illinois  Central,  are  on  railroads  connecting  therewith  in  Missis- 
sippi. It  might  therefore  be  inferred  that  his  remarks  about  over- 
capitalization related  to  the  Illinois  Central  Railroad. 

On  this  subject  the  sworn  statement  of  Mr.  Stuyvesant  Fish,  presi- 
dent of  the  Illinois  Central  Railroad  Company,  as  a  witness  before 
the  Industrial  Commission  on  Transportation,  will  be  found  in  vol- 
ume 4  of  their  report,  beginning  at  page  320. 

Mr.  Fish  then  said,  in  reply  to  a  question : 

We  have  never  issued  any  stock  below  par.     (Page  326.) 
Our  capitalization  does  not  represent  by,  It  Is  safe  to  say,  $20,000,000  what 
the  property  cost     (Page  326.) 

Q.  Absolutely  no  water  in  It? — A.  No;   no  water.     (Page  326.) 

At  page  331,  Mr.  Fish,  in  speaking  of  American  railroads  in  gen- 
eral, said: 

What  may  have  hapi^ened  forty  or  fifty  years  ago  I  do  not  know,  but  In  the 
last  ten  years  the  railroads  of  the  United  States  have  gone  through  a  process 
of  undercapitalization,  not  only  as  to  the  amount,  but  as  to  the  rate  of  Interest. 
In  all  the  recent  reorganizations  the  7  per  cent  bonds  which  the  bondholder  had 
a  right  to  exact  under  his  contract  have  been  put  In  at  3^  and  at  4  or  3,  or 
whatever  the  rate  may  be.  There  has  been  a  tremendous  undercapitalization 
in  the  last  ten  years  out  of  that 

Mr.  Fish  also  submitted  a  comparative  statement  of  the  capitaliza- 
tion of  railways  in  Great  Britain  and  in  the  United  States  for  the 
years  1890  and  1898,  which  will  be  found  on  page  331. 

I  have  personally  nothing  to  do  with  the  books  relating  to  the 
capitalization  of  the  Illinois  Central  Company,  and  can  not  speak 
from  personal  knowledge  on  these  matters,  but  have  been  requested 
by  Mr.  Fish  to  say  that  if  the  committee  want  further  information 
on  the  subject  he  will  furnish  it. 

I  do  not  know  that  I  have  anything  further  to  say,  Mr.  Chairman. 

Senator  Kjjan.  I  suppose  you  were  here  the  other  day  and  heard 
TProf essor  Ripley  ? 

Mr.  Bowes,   i  es,  sir. 

Senator  Kban.  Have  you  read  his  testimony  ? 

Mr.  Bowes.  I  have  not  read  it  since  it  has  been  filed,  but  T  was  here 
throughout  the  entire  day  and  listened  with  considerable  interest. 

Senator  Kean.  If  his  ideas  and  notions  were  carried  out,  what  do 
you  think  the  condition  of  this  country  would  be? 

Mr.  Bowes.  Of  course,  as  everyone  could  see,  Mr.  Senator,  .his 
whole  presentation  was  founded  on  pure  theory.  He  never  had  any 
practical  railroad  experience,  but  he  was  trying  to  evolve  a  solution 
of  our  troubles. 

He  was  very  clear  on  the  question  of  pooling,  which  he  favors,  but 
on  all  other  points  his  ideas  and  remarks  were  to  me  very  vague,  with 
the  possible  exception  that  he  tried  to  make  clear  that  one  of  the  solu- 
tions of  our  troubles  would  lie  in  the  division  of  territory,  whereby 
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certain  railroads  would  serve  certain  localities  and  would  not  be  per- 
mitted to  go  outside  of  that  radius  to  serve  some  other  locality  that 
could  be  served  by  a  shorter  line. 

To  my  mind,  that  would  mean,  if  enforced,  a  restriction  of  compe- 
tition, which  would  be  prejudicial  to  the  railroads  who  desired  to  en- 
gage in  the  traffic,  and,  I  should  think,  to  the  community  located  on 
that  railroad,  and  prevent  shippers  from  conducting  busmess  in  that 
territory.  It  would  be  narrowing  and  limiting  the  sphere  of  a  rail- 
road's activity,  or  the  producer's  or  manufacturer's  activity. 

I  can  ^ve  you  a  concrete  case  in  regard  to  that:  By  the  short 
line  the  distance  from  Chicjigo  to  San  Francisco  is  substantially  the 
same  as  from  New  Orleans  to  San  Francisco.  The  distance  from  Chi- 
cago to  New  Orleans  is  912  miles.  We  are  not  the  short  line.  There 
is  a  distance  of  912  miles  to  be  overcome.  The  Illinois  Central  en- 
jes  in  San  Francisco  business  directly  via  New  Orleans  from  the 
Lcago  territory,  and  there  is  a  large  amount  of  that  business,  and 
we  engage  in  it  right  along. 

Senator  Cullom.  How  far  is  that? 

Mr.  Bowes.  The  distance  from  New  Orleans  to  San  Francisco  is 
2,489  miles. 

The  Chairman.  By  way  of  Chicago? 

Mr.  Bowes.  No  ;  by  the  Southern  Pacific,  the  short  line.  The  short 
distance  from  Chicago  to  San  Francisco  is  about  2,500  miles.  So 
that  the  distances  from  New  Orleans  and  from  Chicago  to  San  Fran- 
cisco are  substantially  the  same.  But  the  Illinois  Central  might  en- 
gage in  that  traffic  between  Chicago  and  New  Orleans  as  long  as  we 
fed  that  it  is  to  the  interest  of  the  company  to  do  it.  True,  we  do  not 
get  the  same  rate  per  ton  per  mile  on  that  traffic  that  we  would  get  on 
traffic  going  to  New  Orleans  directly  or  to  some  point  served  ex- 
clusively by  our  roads.  But  it  is  traffic  worth  engaging  in.  We 
perform  very  satisfactory  service  and  we  get  a  good  deal  of  it. 

If  Professor  Ripley's  theory  were  reduced  to  practice  we  would  be 
debarred  from  that  traffic,  and  the  short  lines  rrom  Chicago  to  San 
Francisco,  throurfi  Omaha,  Kansas  City,  and  St.  Louis,  would  mo- 
nopolize that  traffic.    I  do  not  think  that  is  a  good  theory. 

Senator  Cullom.  If  you  can  make  money  by  sending  freight  from 
Chicago  to  San  Francisco  around  by  New  Orleans,  you  certainly 
ought  to  make  a  great  deal  more  money  if  you  sent  it  straight  through. 
The  assumption  is  that  by  making  your  charge  for  the  long  distance 
aroimd  you  can  still  make  money,  if  that  be  so,  the  charge  for  send- 
ing it  straight  through,  by  whoever  does  it,  must  be  a  very  stiff 
charge. 

Mr.  Bowes.   Not  necessarily.  Senator. 

Senator  Culi/)m.  I  want  to  hear  what  you  have  to  say  on  that. 

Mr.  Bowes.  The  conditions  under  which  we  should  engage  in 
through  traffic  of  that  character  would  have  to  be  weighed  and  con- 
sidered. Those  are  presented  in  the  different  cases  that  arise  and 
have  to  be  decided.  But,  Mr.  Senator,  we  would  not  engage  in  traffic 
where  the  through  rate  through  New  Orleans  would  give  us,  upon  a 
division,  an  unremuncrative  proportion.    We  would  not  want  that,  of 

course. 

Senator  Cullom.   I  wanted  to  hear  what  you  have  to  say.    You 
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say  you  make  a  good  deal  out  of  the  traffic  that  you  carry  around.  If 
that  be  so,  the  railroads  that  carry  straight  through  on  short  lines 
ought  to  make  a  very  steep  profit,  1  ^ould  think. 

Sir.  Bowes.  They,  of  course,  would  have  to  answer  from  their 
standpoint.  I  would  not  undertake  to  do  that.  But,  you  see,  it  is 
adding  to  the  volume  of  our  traffic  in  the  direction  of  New  Orleans, 
and  the  greater  the  density  of  traffic,  of  course,  the  cheaper  relatively 
we  can  haul  it.  That  would  be  our  condition.  As  to  what  the  Santa 
Fe,  the  Rock  Island,  or  the  Burlington  System  would  regard  as 
proper  rates  from  Chicago  to  San  Francisco,  for  themj^lves,  they 
would  have  to  be  governed  by  their  conditions,  with  which,  of  course, 
I  am  not  familiar. 

Senator  Cullom.  Do  you  mean  that  you  could  force  the  other  roads 
going  directly  through  to  lower  their  rates? 

Mr.  Bowes.  No,  sir.  We  simply  have  an  option,  under  the  present 
unrestricted  competition,  to  engage  in  that  traffic,  if  we  think  it  best 
Their  rates  are  our  rates.  Y^  have  the  privilege  of  going  out  of 
that  traffic  if  it  is  not,  in  our  opinion,  paying  us.  It  simply  adds 
another  railroad  to  the  list  of  those  competing  for  the  traffic.  The 
beneficiaries  of  that  competition  are  always  the  consumer  and  the 
shipper.     I  will  not  say  as  to  the  producer. 

The  Chairman.  You  have  no  other  great  competitor  between  Chi- 
cago and  New  Orleans? 

Mr.  Bowes.   Yes,  sir. 

Senator  CuUiOM.  I  am  not  raising  any  question  about  your  doing 
business  there ;  but  I  want  to  know  from  you  what  effect  that  would 
have  on  the  general  charge  for  freight  going  through  by  short  lines 
from  Chicago  to  San  Francisco. 

Mr.  Bowes.  Of  course,  rates  from  Chicago  to  San  Francisco  are 
made  bj^  the  transcontinental  lines,  and  they  are  made  with  due  con- 
sideration for  the  conditions  governing  the  cost  of  transportation  over 
the  various  roads.  We  get  the  rates  via  New  Orleans  when  we  choose 
to  engage  in  this  traffic. 

There  is  one  other  point  which  I  desire  to  make.  Of  course,  the 
Southern  Pacific  Railroad,  as  you  gentlemen  know,  originate  and  con- 
trol a  very  large  traffic,  which  they  can  deliver  at  various  junctions; 
at  New  Orleans,  where  they  have  ttieir  long  haul  also  to  the  Missouri 
River,  and  we  naturally  want  some  of  that  business.  In  giving  them 
long-haul  business  at  New  Orleans  we  place  them  under  obligations 
to  reciprocate  and  give  us  some  traffic.  That  is  one  of  the  things 
that  occurs  to  a  railroad  man  as  to  increasing  the  volume  and  value 
of  his  traffic  for  the  benefit  of  his  company. 

Senator  Culix^m.  To  get  business  wherever  he  can. 

Mr.  Bowes.  Yes.  That  is  about  all  that  I  have  to  say  on  any  of 
these  questions. 

Senator  Dolliver.  I  am  very  sorry,  Mr.  Bowes,  that  I  was  com- 
pelled to  be  absent  during  the  main  part  of  your  statement  on  ac- 
count of  a  slight  illness.  If  you  have  covered  the  matters  that  I  want 
some  information  upon  I  shall  abstain  from  asking  any  questions. 

Mr.  Bowes.  I  will  be  very  glad  to  answer  to  the  best  of  mv  ability. 

Senator  Dollh^r.  It  has  been  represented  here  among  the  griev- 
ances of  our  live  stock  people  in  Iowa  that  a  citizen  of  Nebraska  can 
buy  stock  cattle  in  Colorado  or  the  Southwest,  bring  them  to  Ne- 
braska, fatten  them,  and  pass  on  to  Chicago  with  them  upon  a  single 
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through  rate,  which  I  think  has  been  described  as  a  feeding-in-transit 
rate,  whereas  a  citizen  of  Iowa,  desiring  to  do  the  same  thing,  is 
denied  that  right.  I  would  like  to  have  some  information  from  the 
standpoint  of  the  Illinois  Central  Railroad  as  to  that  question. 

Mr.  Bowes.  I  do  not  know  the  circumstances  that  bring  about  an 
arrangement  for  applying  a  through  rate  on  shipments  &om  Colo- 
rado, say,  to  the  Chicago  market  with  the  privuege  of  feeding  in 
transit  at  some  point  in  ISebraska.  I  suppose  the  railroad  originating 
the  traffic,  possibly  the  Union  Pacific,  considers  it  to  its  interest 
to  do  so.  In  order  to  get  their  rate,  however,  they  have  to  have  the 
support  of  their  connections  east  of  the  Missouri  River.  Now,  speak- 
ing oifhand  on  a  similar  question  presented  by  the  Iowa  shippers, 
if  the  case  was  presented  to  the  general  freight  agent  or  to  the  traffic 
manager  of  our  company,  I  think  we  would  entertain  it  in  just  about 
this  fashion,  provided  the  connection  west  of  the  Missouri  River  (in 
this  case  being  the  Union  Pacific)  would  participate  in  a  through 
rate  I  would  see  no  objection  to  granting  them  substantially  the  same 
privileges  that  are  afforded  in  Nebraska  to  the  shipper  there.  It 
would  be  to  our  interest  to  do  so,  but  the  Union  Pacific  road  might  or 
might  not  do  that.  If  they  said.  We  would  like  to  establish  a  feed- 
ing-in-transit arrangement  at  points  on  your  line  between  Omaha  and 
Chicago  on  a  shipment  through  from  Colorado  at  a  through  rate;  it 
is  being  done  in  Nebraska  and  we  think  it  is  a  good  thing,  1  think  we 
would  certainly  give  it  consideration.  However,  I  would  not  say  that 
we  would  do  it. 

Senator  Dolliver.  Suppose,  to  make  the  case  concrete,  that  a  citi- 
zen and  a  cattle  feeder  along  the  line  of  the  Illinois  Central  Railroad 
would  get  it  into  his  head  that  he  would  like  a  feeding-in-transit  rate, 
buying  his  stock  of  cattle  in  Colorado  or  some  other  western  section. 
How  would  he  go  about  to  get  the  same  privilege  in  that  respect  that 
a  citizen  of  Nebraska  has  now  ? 

Mr.  Bowes.  If  he  were  located  on  the  Illinois  Central  it  would  be 
his  duty  to  take  it  up  with  our  local  agent  or  directly  with  the  general 
freight  agent  in  Chicago.  If  the  general  freight  agent  thought  well 
of  the  arrangement,  he  would  take  it  up  with  the  line  west  of  the 
Missouri  River  to  see  if  they  would'  participate  in  that  through  rate. 

Senator  Dolliver.  If  they  refused  to  do  it,  would  nbt  that  be  a 
very  substantial  discrimination  against  an  Iowa  feeder  compared  with 
the  feeders  farther  west  ? 

Mr.  BoivES.  On  the  face  of  it  it  would  look  that  way,  but  I  think 
that  in  all  thase  cases  we  have  got  to  have  all  the  facts  and  conditions 
surrounding  them  in  order  to  give  intelligent  treatment. 

Senator  Dolltvek.  You  are  familiar  with  the  fact  that  the  wastem 
cattle  shippers  and  feeders  enjoy  that  privilege  in  Nebraska? 

Mr.  Bowes.  No,  I  must  say  that  I  am  not  personally  familiar 
with  it. 

Senator  Dolliver.  Has  anybody  ever  made  application  to  the 
Illinois  Central  Railroad  for  a  similiar  privilege? 

Mr.  BowES.  They  may  have  througn  the  general  freight  agent. 
I  personally  have  no  knowledge  of  ever  hearing  of  anything  or  the 
kind. 

Senator  Dolliver.  Would  you  regard  it  to  the  interest  of  the 


2852  BEGuiATioisr  of  railway  bates. 

Illinois  Central  Railroad  to  deal  with  its  patrons  on  as  liberal  terms 
as  people  living  in  Nebraska  are  dealt  with? 

Mr.  Bo  WES.  That  is  what  we  are  aiming  to  do  every  day  in  the 
year.  We  aim  to  see  that  our  patrons  enjoy  in  all  classes  of  shipping, 
manufacturing,  and  so  on,  an  equality  with  other  patrons.  That  is 
the  position  that  we  take  all  of  the  time.  Conditions  may  arise  when 
we  can  not  bring  about  our  own  ideas,  and  where  some  feature  like 
a  connection  who  would  not  agree  to  participate  with  us  on  a  thins 
of  that  kind  interferes.  It  is  pretty  difficult  to  answer  a  question  of 
that  kind  without  having  gone  through  the  necessary  work  attending 
it  to  find  out  if  it  could  be  done.  We  say  that  we  regard  the  proposi- 
tion generally  in  this  way.  We  like  to  keep  our  shippers,  our  receiv- 
ers, and  manufacturei*s  in  any  State  on  a  parity  with  tnose  in  a  neigh- 
boring State,  enjoying  the  same  privileges,  engaged  in  simibar 
traffic.    We  say  that  as  a  general  proposition. 

Senator  Dollivek.  Are  you  familiar  with  the  policies  of  our  rail- 
roads in  the  western  country  as  to  the  building  up  of  manufacturing 
institutions  along  their  lines  ? 

Mr.  Bowes.  I  am  familiar  with  the  policy  of  our  road. 

Senator  DoLLR^ER.  Now,  what  is  that? 

Mr.  Bowes.  The  policy  of  our  road  in  that  regard  is  this:  We  have 
an  officer  called  an  "  industrial  commissioner,  whose  duties  are  to 
look  after  that  very  question — to  look  after  the  securing  of  the  loca- 
tion of  industries  on  our  line.  In  his  efforts  to  first  ascertain  where 
we  can  find  suitable  prospectors,  and  so  forth,  and  subsequent  confer- 
ences with  them,  he  is  supported  by  the  traffic  department,  and  of 
course  the  question  of  freight  rates  is  usually  the  determining  factor 
as  to  whether  a  man  locates  on  the  Illinois  Central  or  on  some  other 
road. 

Senator  Dolliver.  "N^Tiat  do  you  say  of  the  statement  that  the  rail- 
roads have  decreed  that  cert^iin  States,  among  others  the  State  of 
Iowa,  are  to  be  agricultural  and  to  be  kept  out  of  the  manufacturing 
business  altogether  or  in  a  large  measure? 

Mr.  Bowes.  I  never  heard  of  such  a  statement ;  I  don't  think  there 
is  anything  to  it.  I  am  sure,  so  far  as  our  road  is  concerned,  there  is 
-absolutely  no  restriction  of  that  nature  in  the  minds  of  its  traffic 
officers  in  aily  of  the  thirteen  States  through  which  we  pass. 

Senator  Dolijver.  Your  idea  is  to  build  up  factories  along  the  line 
in  all  the  States? 

Mr.  BowES.  Yes. 

Senator  Dolliver.  Has  your  traffic  department  ever  considered  the 
effect  upon  the  meat-packing  industry  of  the  present  rates  upon  live 
stock,  as  compared  with  that  description  of  traffic  commonly  called 
meat  products  or  packing-house  prouucts? 

Mr.  Bowes.  Well,  the  general  question  of  rates  of  packing-house 
products  and  of  cattle  ana  hogs  has  been  up  a  great  many  times;  so 
far  as  I  know,  the  State  of  Iowa  has  quite  a  few  of  those  and  they 
have  been  rim  for  a  number  of  years  successfully  and  are  making 
money. 

Senator  Dolli\t.r.  There  are  none  of  them  outside  of  the  city  of 
South  Omaha,  on  the  Illinois  Central  Railroad,  are  there? 

Mr.  Bowes.  Yes ;  at  Cedar  Rapids  there  is  one  of  the  most  success- 
ful in  the  State  of  Iowa,  and  I  suppose  one  of  the  best  conducted 
packing  establishments  in  the  Unitea  States. 
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Senator  Dollivkr.  That  Is  on  a  branch  of  your  road? 

Mr.  Bowes.  Yes- 
Senator  DoLLivER.  Now,  what  is  the  difference  in  the  rate  upon 
packing-house  products,  as  compared  with  live  stock,  at  present? 

Mr.  jBowbs.  I  have  not  got  those  figures  with  me;  i  regret  that 
very  much. 

Senator  Dollia^er.  As  a  general  traffic  proposition,  if  the  rate  put 
on  packing-house  products  is  in  excess  of  the  rate  put  on  all  live  stock, 
would  not  such  a  rate  operate  to  discourage  the  packing  of  the  stock 
in  Iowa? 

Mr.  Bowes.  Well,  the  very  fact  that  the  adjustment  of  rates  per- 
mits of  the  manufacture  of  the  raw  material  into  the  finished  prod- 
ucts and  it  exists  and  exists  successfully  in  the  interior  places,  as  at 
Cedar  Kapids,  Das  Moines,  and  Ottumwa,  I  should  think  would  be  a 
better  answer  to  your  question  than. the  abstract  proposition  you  pre- 
sent— ^that  is,  the  very  fact  that  there  are  conditions  of  that  kind  and 
that  they  have  been  in  effect  for  a  number  of  years  and  that  they  are 
successful. 

Senator  Dolx.iver.  Traffic  managers  differ  among  themselves,  do 
they  not,  as  to  what  ought  to  be  these  comparative  rates? 

Mr.  Bowes.  They  differ,  just  as  eminent  lawyers  of  the  country 
differ  on  different  questions;  they  are  no  more  infallible  than  are  the 
lawyers. 

Senator  Dolliver.  Is  it  not  true  that  if  the  rate  on  the  finished 
product  exceeds  the  rate  upon  the  raw  material  that  the  tendency  of 
such  an  adjustment  is  tO  carry  the  raw  material  out  and  to  discourage 
the  manufacture  of  the  article  in  the  State? 

Mr.  Commissioner  Fifer.  I  think,  Senator  Dolliver,  the  reverse  of 
that  is  true  in  the  State  of  Iowa.    I  think  the  rates  there  are  so  ad- 

i'usted  that  the  live  animal  for  100  miles  this  side  of  the  Missouri 
tiver  can  be  carried  to  Omaha  and  slaughtered  and  its  products  be 
carried  back  then  to  Chicago  as  cheaply  as  the  live  animal  can  for  the 
distance  of  100  miles  this  side  of  the  Missouri  River.  I  think  that  is 
the  present  adjustment  of  the  rates. 

Mr.  Bowes.  I  would  rather  answer  that  question  not  offhand,  but 
after  I  have  examined  the  conditions  that  prevail  with  regard  to  rates. 
Had  I  known  that  the  question  would  be  up  I  should  have  prepared 
myself. 

Senator  Dolliver.  That  is  all  I  desire  to  ask. 

Mr.  Fish.  Before  Mr.  Bowes  finishes,  Mr.  Chairman,  may  I  say 
just  one  word?  I  think  it  is  fair  to  Mr.  Bowes  to  say  that  his  rela- 
tion to  our  company  has  been  more  with  the  southern  than  with  the 
western  lines.  I  would  rather  that  Mr.  Bowes  would  say  it  than  that 
I  should.  One  other  thing  I  would  like  the  committee  to  allow  me  to 
say.  and  that  is  that  the  Illinois  Central  Railroad  has  no  lines  of  rail- 
road west  of  the  Missouri  River  in  Nebraska.  I  would  also  rather 
have  that  said  by  Mr.  Bowes. 

Senator  Cullom.  It  is  said  well  enough  by  the  president  of  the 
road. 

Mr.  Fish.  I  would  also  like  to  add  that  there  are  packing  houses  in 
Sioux  City,  Iowa. 

Mr.  Bow-ES.  I  thought  that  Senator  Dolliver  had  in  mind  the  in- 
terior of  the  State,  and  thought  that  everybody  was  acquainted  with 
the  fact  of  the  packing  houses  at  South  Omaha  and  at  Sioux  City. 
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Senator  Dolliver.  Yes ;  I  was  familiar  with  the  location. 

Mr.  Bowes.  You  had  in  mind  the  interior  of  the  State,  did  you 
not? 

Senator  Dolliver.   Yes. 

Mr.  Bowes.  That  is  what  I  thought. 

Mr.  Fish.  I  would  like  to  make  the  statement  a  little  stronger  and 
say  that  we  have  no  railroads  west  of  the  Missouri  River,  and  no  re- 
lations whatever  with  them — ^no  alliance  of  traffic  or  arrangement — 
nothing  except  the  ordinary  interchange  of  business. 

STATEMENT  OF  ME.  I.  B.  PANGKE. 

The  Chairman.  State  your  name,  residence,  and  occupation. 

Mr.  Pancke.  I.  C.  Pancke.  My  residence  is  in  West  Virginia.  I 
am  a  grower  of  fruit.  I  would  like  to  sav  what  I  have  to  say  in  a 
very  few  remarks,  simply  by  saving  that  1  represent  the  Allegheny 
Orchard  Conipany,  a  company  that  is  chartered  and  incorporated  in 
the  State  of  Virginia,  and  was  a  few  years  ago,  for  the  purpose  of 
growing  fruit  and  shipping  and  marketing  fruit.  This  company 
owns  and  operates  several  plants  or  orchards,  all  located  in  the  three 
conti^ous  counties  of  Mineral,  Morgan,  and  Hampshire.  These 
counties  are  all  in  the  northern  part  of  the  State  and  located  on  the 
south  side  of  the  Potomac  River,  opposite  or  nearly  opposite  to  the 
city  of  Cumberland,  Md.  When  this  business  was  first  commenced 
about  fifteen  years  ago  it  was  a  very  small  affair,  but  by  judicious 
management  and  good  car  line  service  in  the  way  of  refrigeration  it 
has  expanded  rapidly,  especially  in  recent  years,  until  it  now  con- 
tains in  the  aggregate  approximately  160,000  to  165,000  bearing  trees, 
and  if  we  add  to  this  tne  allied  interests  of  a  number  of  our  stock- 
holders, we  have  in  round  numbers  over  a  quarter  of  a  million 
trees,  say  275,000  trees.  During  the  last  six  or  eight  years  the  bulk 
of  the  products  from  these  orchards  has  been  shipped  m  refrigerator 
cars,  and  so  popular  has  this  method  become  that  I  can  not  see  how 
we  can  in  any  way  dispense  with  it;  and  if  anything  is  done  to 
deprive  us  of  this  service  in  the  future  I  think  that  a  crisis  must 
arise  that  would  inevitably  result  in  disaster,  not  only  to  the  fruit 
interests  in  our  State,  but  throughout  the  fruit  districts  of  the  coun- 
try generally. 

I  have  no  desire  whatever  to  make  any  argument.  I  simply  out- 
line this  brief  statement  as  a  basis  in  order  that  the  committee  may 
ask  me  any  questions  that  any  member  of  it  desires. 

The  Chairman.  How  many  bushels  or  pounds  or  crates  of  fruit  do 
you  ship  f     What  is  the  extent  of  the  allied  interests  ? 

Mr.  Pancke.  These  allied  interests  to  which  I  refer  are  not  bear- 
ing, but  our  company,  the  Allegheny  Orchard  Comjjany,  last  year 
shipped  about  150,000  to  160,000  baskets  of  approximately  a  half 
bushel  each. 

The  Chairman.  And  the  service  of  the  refrigerator  private  car 
system  has  been  satisfactory  both  as  to  freight,  condition,  and 
promptness? 

Mr.  Pancke.  The  service  has  been  good. 

The  Chairman.  Are  the  rates  too  high,  or  what  is  the  matter? 


BEGULATIOK  OP  RAILWAY  BATES.  2855 

Mr.  Pancke.  That  I  hardly  know.  I  could  simply  say,  as  the  gen- 
tleman who  preceded  me,  that  I  don't  know  as  we  can  ever  be  satis- 
fied. We  do  not  know  when  the  bottom  will  be  reached.  It  does 
not  occur  to  me  that  the  price  is  too  high. 

Senator  Dolliver.  Is  the  bottom  going  up  or  going  down  ? 

Mr.  Pancke.  That  I  could  not  answer.  The  service  has  been 
prompt  and  I  think  it  has  been  generous  and  just  about  as  acconmio- 
dating  as  it  can  well  be.     I  have  no  complaint  to  make  whatever. 

Senator  Cullom.  That  is  all  you  came  here  to  say,  is  it  not,  that 
you  are  satisfied  ? 

Mr.  Pancke.  Perfectly  satisfied,  and  I  have  nothing  to  say  but 
simply  to  answer  any  questions  that  you  desire  to  ask. 

Senator  Kean.  How  do  you  know  the  rate  at  which  you  ship 
your  freight? 

Mr.  Pancke.  You  mean  the  car-line  refrigerator  freight? 

Senator  Kean.  Both  rates;  that  is,  before  you  ship  do  you  find 
out  how  much  you  have  got  to  pay  ? 

Mr.  Pancke.  We  know  the  freight  rate  in  the  beginning  of  each 
season  simply  by  applying  to  the  railroad  agents  for  the  schedule  of 
tariffs. 

Senator  Kean.  What  does  the  raih'oad  agent  give  you? 

Mr.  Pancke.  He  gives  us  the  rate  that  has  been  made  by  the  rail- 
road people. 

Senator  K>.an.  Does  that  include  the  refrigerator  cars? 

Mr.  Pancke.  No. 

Senator  Kean.  How  do  you  find  out  what  rate  you  have  to  pay 
on  those?  ' 

Mr.  Pancke.  Wc  apply  direct  to  the  refrigerator  people.  They 
give  us  a  stipulated  price.  Our  company  is  a  large  one  and  ships 
to  only  a  few  points — possibly  half  a  dozen  points,  say,  beginning 
and  sometimes  to  Boston  and  Buffalo  and  Cleveland  and  Cincinnati. 
We  simply  apply  for  those  few  points. 

Senator  Kean.  Did  you  ever  see  a  printed  card  of  rates  of  refrig- 
eration ? 

Mr.  Pancke.  Not  of  refrigeration,  I  think.    The  railroad  company   • 
furnishes  a  card  giving  the  rates. 

Senator  Kean.  But  the  refrigerator  people  do  not? 

Mr.  Pancke.  No;  I  think  not.  We  simply  apply  to  the  managers 
of  the  car  line  and  they  give  us  the  rates. 

Senator  Kean.  They  have  no  tariff? 

Mr.  Pancke.  Not  that  I  know  of. 

The  Chairman.  Do  you  use  the  Baltimore  and  Ohio  refrigerator 
cars  or  the  other  ones  ? 

Mr.  Pancke.  We  use  both,  but  principally  the  Armour  car.  Oc- 
casionally we  use  the  Baltimore  and  Ohio.  We  can  use  the  Baltimore 
and  Ohio  car  to  a  near-by  point. 

STATEMENT  OF  ME.  H.  L.  0LEA80N. 

Senator  Kjean.*  Please  state  your  name,  residence,  and  place  of 
business. 

Mr.  Gleason.  I  live  at  Hartford,  Mich.  I  am  a  fruit  grower 
and  shipper.    My  name  is  H.  L.  Gleason. 

Senator  E^ean.  Will  you  state  the  extent  of  your  business! 


2856  BEGX7LATI0N   OP  RAILWAY  BATES. 

Mr.  Gleason.  Well,  about  100  to  125  cars  of  peaches  yearly  besides 
apple  shipping;  but,  of  course,  that  has  nothing  to  do  with  this 
question. 

Senator  Kean.  On  what  roads  do  you  ship? 

Mr.  Gleason.  On  the  Pere  Marquette. 

Senator  Kean.  What  have  you  to  say  in  regard  to  the  shipment  of 
peaches? 

Mr.  Gleason.  Simply  this:  I  think  I  shipped  the  first  carload 
under  refrigeration  tnat  was  ever  shipped  from  our  section,  and  I 
have  shipped  nine-tenths  of  all  that  has  ever  been  shipped  from  there. 
I  began  m  the  year  1896 ;  that  is,  the  heaviest  shipments  began  then. 
I  had  shipped  some  previous  to  that  and  used  whatever  cars  I  could 
get  hold  of  at  just  the  cost  of  the  icing.  I  shipped  in  that  way,  I  think, 
seventy-odd  cars  in  1896.  In  1896  I  was  not  satisfied  with  the  service. 
The  icing  capacity  of  most  of  the  cars,  especially  any  that  we  can  get 
hold  of,  IS  too  small.  Of  course,  they  will  bring  fruit  through  many 
times  in  presentable  condition,  but  not  in  first-class  order,  and  in  1897 
the  Armour  people  came  in  there  with  their  cars  and  gave  us  our 
choice  to  use  free  cars  or  pay  them  a  price  for  theirs. 

All  of  mv  business  was  done  that  season — or  practically  all,  unless 
it  was  a  short  haul  somewhere — in  the  Armour  cars,  and  I  paid 
them — I  think  the  rate  was  $40  or  thereabouts;  either  $40  or  $45  to 
New  York  and  $30  to  Minneapolis  and  St.  Paul.  The  most  of  my 
shipments  was  to  Minneapolis  and  St.  Paul  during  that  season,  and 
I  never  had  a  loss  during  the  entire  season.  Then  m  the  next  year  I 
did  the  same,  and  then  m  the  year  1900  the  railroad  company  sent 
out  word  to  us  that  they  were  going  to  do  the  icing  free  and  io  our 
shipping  in  that  way.  Thinking  perhaps  it  would  be  cheaper  I 
triea  that  scheme  an^  lost,  I  think,  one-third  of  my  shipments  for 
want  of  care,  for  want  of  ice,  and  for  various  other  reasons.  In  the 
next  year  our  fruit  crop  was  a  failure.  In  1892  I  began  with  the 
Armour  people  again  and  have  used  their  cars  whenever  I  could  since, 
and  have  never  had  a  loss  in  one  of  their  cars  until  here  this  last 
year.  Last  year  I  had  some  loss,  owing  to  the  negligence  of  the 
railway  company.  The  cars  were  from  six  to  eight  days  from  our 
station  to  Boston,  and  in  that  way  I  had  quite  a  nmnber  of  losses,  but 
previous  to  that  I  never  had  in  the  Armour  cars.  The  M.  D.  T.  is 
the  only  car  that  we  have  that  goes  east  practically,  and  the  icing 
capacity  of  the  M.  D.  T.  is  not  to  exceed  3  tons,  and  very  seldom  you 
can  get  that  much  in,  while  the  icing  capacity  of  the  Armour  is 
about  5  tons,  and  the  excess  body  of  ice  in  the  Armour  car  assures  a 
better  quality  of  fruit  when  it  gets  to  its  destination  every  time,  and 
it  is  reasonable,  because  the  bigger  the  body  of  ice  the  more  its  cooling 
capacity,  of  course. 

I  came  here  at  the  request  of  our  growers,  principally,  and  I  could 
have  brought  a  petition  signed,  I  guess,  by  every  grower  in  our  dis- 
trict in  favor  oi  the  Armour  car — that  is,  .unless  we  can  get  equal 
service  with  some  other  car.  If  we  could  get  equal  service  and  equal 
refrigeration,  of  course,  we  would  like  it  cheaper.  There  is  no  ques- 
tion about  that.  On  coming  away  I  put  in  my  pocket  a  couple  of 
receipts  of  two  cars,  showing  about  the  difference  between  the  free 
car  and  the  Armour  car  with  equal  ice  capacity.  Here  are  two 
carloads  selected  as  near  the  same  dates  as  possible.  One  was  shipped 
the  28th  of  September  and  the  other  OctoI>Br  3,  to  the  same  parties,  at 
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the  same  markets,  and  the  same  quality  of  fruit.  It  shows  the  dif- 
ference in  the  icinff  between  the  free  car,  as  they  call  it,  and  the 
Armour  car.  The  cliarges  on  the  P.  M.  car,  which  was  an  old,  dilapi- 
dated thing,  were  $77.50.  I  refer  now  to  the  freight  charges  and  the 
icing  charges  on  the  Armour  car,  which  wag  $86,  or  $8.50  more  for 
the  Armour  car  than  for  the  P.  M.  car. 

Senator  Kean.  "^^^hlat  was  the  difference  in  the  capacity  of  the  cars? 

Mr.  Gleason.  The  shipping  capacity  of  the  cars  was  the  same. 
The  Annour  car  on  the  market  netted  me  $396.77  and  the  free  car 
$230.84,  and  in  the  same  market  on  the  same  class  of  goods.  That  has 
been  my  experience  through  shipping — ^that  there  is  from  $100  to 
$150  more  net  to  the  shipper  in  a  large  icing  capacity  car  than  there  is 
to  the  smaller  ones,  I  do  not  care  what  the  other  circumstances  are. 

Senator  Kean.  Then  you  consider  the  $8.50  you  paid  a  reasonable 
excess? 

Mr.  Gleason.  I  do.  Of  course  if  we  could  get  equal  service  for 
less  money  we  would  like  it,  but  we  do  not  want  to  sacrifice  service 
and  refrigeration  for  a  few  dollars  in  money^  because  in  the  end  we 
consider  that  we  would  be  the  losers  by  so  domg. 

Senator  Kean.  How  do  you  make  arrangements  with  your  ship- 
ments? 

Mr.  Gleason.  They  publish  a  schedule,  and  it  is  given  to  all  of  the 
shippers  showing  the  charges  to  the  different  points  throughout  the 
United  States. 

Senator  Kean.  Do  you  know  when  you  ship  a  carload  of  peaches 
exactly  what  it  is  going  to  cost  you  ? 

Mr.  Gleason.  I  do,  sir;  exactly.  There  is  no  question  about  that 
l)ecause  the  icing  charges  are  through  to  destination  and  very  often 
I  have  had  cars  stand  there  and  they  have  even  reiced  them  a  second 
time  before  starting  without  any  extra  charge,  and  my  experience, 
as  I  say,  has  been  that  we  could  not  very  well  go  back  to  the  old  cars 
that  were  used  to  ship  in  without  a  heavy  loss. 

Senator  Kean.  Then  you  think  the  rates  are  high  ? 

Mr.  Gleason.  The  rates  are  a  little  high,  I  think ;  yes,  sir 

Senator  Kean.  I  mean  the  freights. 

Mr.  Gleason.  The  freight  rates  are  high,  but  I  would  not  com- 
plain about  that  if  they  would  give  us  any  service  whatever.  There 
is  the  trouble.  I  had  a  great  many  losses  last  year  in  shipping  to 
Boston  and  New  York  and  to  Scranton,  Pa.,  through  the  neglect  of 
the  railroad — six,  seven,  and  eight  days  when  lorty-eight  hours 
ought  to  carry  them  through. 

Senator  Kean.  Well,  it  was  not  intentional  on  the  part  of  the  rail- 
road? 

Mr.  Gi^ason.  I  do  not  think  so;  no,  sir.  I  think,  to  be  fair,  that 
it  was  fi'om  the  fact  that  it  was  given  out  generally  along  the  line 
that  there  were  no  peaches.  I  do  not  think  the  Pere  Marquette  made 
any  arrangements  to  handle  peaches  during  the  last  season ;  but  they 
found  that  in  certain  localities — Van  Buren  and  Berrien  counties — 
they  had  quite  a  heavy  crop,  and  the  railroad  company  was  not  pre- 
pared to  handle  it. 

Senator  Kean.  Don't  you  generally  give  notice  to  the  railroad 
company,  as  a  grower,  about  how  many  carloads  of  peaches  you 
expect  to  ship  during  the  season,  and  when  ? 

Mr.  Gleasok,  Wo  uotify  them ;   yes,  sir,    Wo  cUd  not  notify  the 
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railroad  company.  We  notify  the  Armour  people,  but  not  the  rail- 
way company. 

Senator  Keax.  Those  peaches  that  were  shipped  in  Armour  cars — 
did  th^  arrive  in  good  condition  ? 

Mr.  Gleason.  The  most  of  them.  There  were  exceptions,  however. 
I  do  not  care  how  good  the  Armour  service  is,  it  does  not  make  any 
difference  if  that  car  is  detained  between  icing  points.  They  can  not 
ice  it,  you  see.  But  my  experience  with  Armour  is  that  if  the  car  is 
moved  as  it  should  be  moved  you  never  get  any  cars  that  come  in  for 
lack  of  ice.  I  never  had  one  report  in  all  that  I  shipped  in  Armour 
cars — I  never  had  a  car  reported  at  destination  without  ice  or  with 
low  ice. 

Senator  Kean.  Do  you  hear  many  complaints  in  your  part  of 
Michigan  ? 

Mr.  Gleason.  Yes. 

Senator  Kean.  In  regard  to  the  shipments? 

Mr.  Gleason.  In  the  Armour  cars? 

Senator  Kean.  In  the  Armour  cars,  and  the  charges  they  make. 

Mr.  Gleason.  Nothing,  only  in  the  grape  district.  Of  course  the 
OTape  business  does  not  need  the  refrigeration  that  the  peach  business 
does,  and  a  ^eat  many  times  I  have  heard  the  grape  men  kick, 
but  never  a  kick  from  the  peach  growers  or  the  shipper  in  our  dis- 
trict. I  have  sold  to  eastern  buyers  a  great  deal,  to  Scranton,  Pa,, 
New  York,  Boston,  Rochester,  and  those  places,  and  invariably  .they 
have  requested  all  our  shipments  to  come  in  the  Armour  cars  in 
preference  to  any  other;  and  as  shippers  the  Armour  car  is  an  ad- 
vantage to  the  shipper  from  the  fact  that  you  may  load  ^today  in  an 
Armour  car  and  you  do  not  know  perhaps  where  it  is  going.  Tcou 
are  expecting  to  sell  it.  That  car  will  go  east,  west,  north  or  south, 
or  any  point  without  any  trouble;  and  the  private  railroad  cars — 
the  Santa  Fe — they  have  a  line  of  refrigerator  cars,  but  you  can  not 
use  them  for  eastern  shipments  at  all.  You  have  got  to  ship  them 
over  the  Santa  Fe  system  or  you  can  net  use  them,  but  the  Armour  car 
you  can  load  for  any  point.  If  you  have  a  buver  come  along  from 
the  East  you  can  sell  it  to  him,  or  one  from  the  West  and  you  can  sell 
it  to  him  with  the  assurance  that  that  car  will  go. 

Senator  Kean.  What  is  the  capacity  of  the  Armour  car? 

Mr.  Gleason.  In  bushels  ?  We  usually  load  about  400  bushels,  and 
that  is  about  50  pounds  to  a  bushel. 

Senator  Kean.  For  that  load,  how  much  do  they  charge! 

Mr.  Gleason.  For  the  icing? 

Senator  Kean.  Yes. 

Mr.  Gleason.  Their  rate  last  vear  was  $30  to  Minneapolis  and  St, 
Paul,  $25  to  Chicago,  $25  to  Detroit,  $40  to  Rochester,  $50,  I  think, 
to  New  York,  and  $55  to  Boston.    That  was  their  schedule  rate.  • 

Senator  Kean.  And  the  only  complaint  you  hear  in  your  part  of 
the  country  is  on  the  transportation  of  grapes? 

Mr.  Gleason.  Yes. 

Senator  Kean.  Not  on  other  fruits? 

Mr.  Gleason.  Just  the  CTape  business.  They  do  not  need  as  good 
refrigeration,  but  they  made  some  kick.  It  is  not  general ;  it  was  only 
now  and  then,  and  generally  from  those  who  are  small  shippers  or 
growers. 

Senator  K£Air«  Your  business  has  increased  very  much,  I  under* 
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6tand,  since  you  have  the  Armour  cars,  or  this  improved  service  to 
&hip  in? 

Mr.  Gleason.  Yes;  in  1900  the  township  of  Hartford,  Michigan, 
in  which  I  live,  had  27,000  bearing  peach  trees.  To-day  they  iiave 
129,000  bearing  peach  trees,  and  I  candidly  believe  that  it  is  because 
of  the  system  which  we  have  had  which  caused  the  growth. 

Senator  Kean.  Is  there  anything  further  that  you  widi  to  say! 

Mr.  Gleason.  Nothing  further. 

Senator  Kean.  You  are  excused. 

STATEMENT  OF  MR.  F.  8.  OXJENEY. 

Senator  Kean.  Please  state  your  name,  place  of  residence,  and 
occupation. 

Mr.  Gurney.  F.  S.  Gurney.  I  live  at  Hart,  Oceana  County,  Mich. 
I  am  a  fruit  grower,  partially. 

Senator  Kean.  rniat  kind  of  fruit? 

Mr.  Gurney.  Peaches,  plums,  and  pears.  I  have  been  in  business 
for  about  thirty  years. 

Senator  KIean.  What  is  the  extent  of  ywir  business? 

Mr.  Gurney.  I  have  about  70  acres. 

Senator  Kean.  What  is  the  extent  of  your  shipments? 

Mr.  Gurney.  I  could  not  say,  but  then  I  know  the  condition  of  the 
country  there.  All  along  the  shore  there  there  are  small  fruit 
growers  having  from  20  to  50  acres  each*,  no  very  large  orchards,  but 
a  great  many  of  them,  and  probably  10  or  15  cars  a  day  up  to 
20  cars,  and  I  wish  to  say  that,  in  ray  opinion,  the  fruit  growers 
should  be  the  ones  that, would  say  whether  these  rates  by  the 
Annour  Car  Lines  are  exorbitant  or  not.  If  a  coal  miner  should 
come  to  you  and  say,  "  Here,  the  Armour  Car  Lines  are  charging  an 
exorbitant  price,"  or  if  an  iron  miner  should  come  and  say  that,  you 
would  begin  to  figure  around  to  see  why  he  was  here.  Now,  I 
want  to  say  to  you  that  this  league  of  commission  merchants  never 
paid  one  dollar  of  this  excessive  freight  that  they  complain  about. 
TTie  fruit  grower  and  the  consumer  paid,  mostly  the  fruit  grower, 
and  if  there  is  any  complaint  I  claim  that  the  fruit  grower  should 
make  it  instead  of  these  commission  merchants. 

Senator  K^an.  You  think  they  are  something  in  the  nature  of 
philanthropists? 

Mr.  Gurney.  I  think  this,  that  there  is  some  reason  why  the  com- 
mission merchants  are  here.  As  I  said  before,  if  a  man  having  an 
iron  or  a  coal  mine  should  come  here  and  complain  that  this  is  ex- 
cessive freight,  you  would  begin  to  figure  around  to  see  why  he  was 
here.  AVhen  we  have  this  Armour  car  service  a  buyer — 15  or  20  or 
30  of  them — comes  to  our  place.  In  the  first  place,  they  look  the 
country  over  to  see  how  many  peaches  there  are,  and  they  determine 
about  how  many  cars,  three  or  four  or  five  hundred  cars,  or  whatever 
there  are,  of  peaches  and  plums  they  will  need.  Then  the  next  move 
they  make  is  to  go  to  the  car  lines  to  see  how  they  can  get  these  peaclies 
away.  Now,  wnen  the  Armour  Car  Lines  say  to  them,  "  You  can 
have  all  the  cars  you  want,  and  we  will  drop  those  peaches  in  Boston, 
Hartford,  Conn.,  or  Albany,  Uticn,  or  Syracuse,  or  Minneapolis  in 
perfect  order,  and  if  we  do  not  we  will  pay  for  it,"  they  know  what 
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they  can  do.  Then  they  come  to  me  and  they  say,  "  I  will  give  you  so 
much  a  bushel  for  your  peaches  or  plums  or  pears,  delivered  at  this 
station." 

Now,  do  you  see  the  point?  If  I  sell  my  peaches,  and  if  all  my 
neignbors  and  the  whole  township  and  the  county  as  well,  sell  our 
peaches  to  these  men  that  come  to  buy,  why,  the  commission  man 
does  not  handle  them,  does  he?  Now,  every  dollar  that  has  ever  gone 
into  those  peaches  tlie  peach  grower  puts  in.  He  has  to  educate 
himself  when  he  buys  the  land,  and  he  has  to  put  money  in  it  when 
he  plants  his  trees,  and  he  has  to  put  in  the  money  when  he  kills  the 
San  Jose  scale,  and  he  keeps  putting  in  money  until  those  peaches 
land  on  the  desk  or  the  counter  stall  of  the  commission  man.  That 
is  the  reason  the  commission  men  are  here.  Did  you  ever  consider 
when  these  commission  men  are  talking  to  you  that  they  never  paid 
one  dollar  of  these  excessive  freight  charges  or  icing  charges  that 
they  talk  about?  I  do  not  represent  the  people  of  western  Michigan, 
but  I  am  here  to  say  that  we  have  a  very  long  strip  of  country  along 
the  west  shore  of  Lake  Michigan  that  raises  large  quantities  of  fruit, 
and  I  am  here  to  say  that  I  voice  the  sentiments  of  90  per  cent  of  the 
fruit  growers  of  western  'Michigan  when  I  say  that  the  Armour 
service  is  the  best  service  we  have  ever  had.  1  would  rather  pay 
$5Q  or  $60  for  the  icing  charges  on  their  car  to  Boston,  when  I  know 
that  that  car  is  going  to  land  there  in  goo*  condition,  than  to  pay 
$5  or  $10  for  a  poor  service  and  then  lose  a  car  of  f)eaches. 

Senator  Kean.  Then  you  are  satisfied  with  existing  conditions? 

Mr.  GuRNEY.  We  are  satisfied.  I  want  to  say  this  further,  that 
those  rates  are  published,  and  every  man  knoVs  what  the  icins: 
charges  are,  what  his  f reiglit  is,  and  we  are  perfectly  satisfied ;  and, 
further  than  that,  if  vou  should  make  a  ruling,  or  recommend  the 
Interstate  Commerce  Commission  to  make  a  ruling,  that  the  charges 
are  too  high  for  this  icing,  and  the  Armour  car  people  should  say, 
"  We  can  not  furnish  it  for  any  less,"  why,  it  would  ruin  me  and  our 
whole  country,  because  we  would  be  compelled  to  go  to  Chicago  and 
Milwaukee  and  go  into  the  hands  of  the  commission  men,  and  there 
would  be  a  glut  there  every  day.  We  had  the  Armour  Car  Line  four 
or  five  years,  and  in  1899  and  in  1900  the  commission  men,  not  the 
growers,  made  such  a  howl  about  it  tliat  the  Armour  Car  Line  would 
not  come  in  and  our  railroad  would  not  contract  with  them,  and  for 
two  years  we  did  not  make  a  cent.  We  went  to  the  Armour  Car  Line 
ourselves.  We  appointed  a  committee  to  go  to  Chicago  to  get  them 
to  come  back,  and  they  told  us  what  they  would  do,  and  wc  said, 
''  That  is  what  we  want."  Now  we  get  good  service.  Further,  our 
road — ^the  Pere  Marquette  road — a  year  ago  had  onlv  110  refrigerator 
cars.  Our  town  alone  on  the  1st  oJ  August  would  have  every  one  of 
those  cars  out  in  five  days,  and  where  would  we  be? 

Now,  when  the  Armour  Car  Company  comes  that  way,  why,  you 
can  get  all  the  cars  you  want,  they  say,  and  -we  get  them  when  we 
want  them.  Understand,  if  you  have  a  car  of  fruit  coming  on — ^say 
800  bushels  of  Crawford  peaches — you  would  be  a  little  bit  anxious 
to  know  whether  you  were  going  to  have  the  car  when  you  wanted  it. 
You  can  not  use  it  if  it  is  delivered  next  week,  but  you  have  got  to 
have  it  to-morrow.  Now,  we  ffet  it  from  the  Armour  Car  Company 
every  day.  We  get  the  cars  when  we  want  them,  and  we  are  positive 
we  know  how  that  car  is  from  the  time  it  leaves  our  station  until  it 
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getd  to  Boston.  We  know  when  it  gets  to  Grand  Rapids  that  it  has 
been  reiced,  if  reicing  has  been  necessary,  and  when  it  gets  to  Buf- 
falo and  to  Albany  we  know  when  it  gets  there,  and  when  it  gets  to 
Boston  we  get  a  report  that  the  car  has  arrived  in  good  condition  and 
is  all  right. 

Senator  Kean.  That  is  a  very  good  statement,  and  the  committee 
is  very  much  obliged  to  you,  Mr.  Gurney.    You  are  excused. 

STATEMEHT  OF  IHTEBSTATE  GOMMEBGE  C0MMI88I0NEB 

PEOUTY. 

The  Chairman.  I  will  state  that  .the  committee  has  invited  the 
members  of  the  Interstate  Commerce  Commission  to  come  before 
them  and  make  any  statement  that  they  see  fit  on  the  pending  ques- 
tion.    Mr.  Knapp,  being  the  chairman,  will  be  heard  first 

Commissioner  Knapp.  Mr.  Chairman,  when  it  was  understood  that 
the  attendance  of  the  Commission  would  be  desired  on  the  first  part 
of  this  week  one  of  my  associates.  Commissioner  Prouty,  made  an 
engagement  which  compels  him  to  leave  Washington  to-morrow 
morning  for  an  absence  of  some  days.  For  that  reason  I  ask  that  he 
have  the  first  opportunity  to  present  any  statement  that  he  desires 
to  make  or  to  answer  any  questions  the  members  of  the  committee 
may  desire  to  ask. 

The  Chairman.  Very  well.  Mr.  Commissioner  Prouty,  you  may 
proceed.  ; 

Commissioner  Prouty.  Mr.  Chairman,  the  Commission  is  here  this 
morning  because  you,  as  the  chairman  of  the  committee,  requested  it  to 
be^here,  and  I  come  here  as  a  member  of  the  Commission  for  that  rea- 
son. Since  these  hearings  began  I  have  been  absent  from  Washington 
almost  all  the  time  on  official  business.  My  time  when  in  Washington 
has  been  so  engrossed  that  I  have  had  no  opportunity  to  examine  the 
testimony  given  on  these  hearings.  I  am  not  in  any  way  competent 
to  discuss  it.  I  am  not  competent  to  reply  to  anything  which  has 
been  said,  and  I  do  not  desire  to  take  up  your  time.  It  would  not  be 
profitable  for  me  to  take  up  your  time  in  any  general  discussion  of 
this  question.  I  am  here,  as  1  indicated,  at  your  request,  and  if  the 
committee  desires  to  ask  me  any  question  in  reference  to  what  has 
been  done,  in  reference  to  what  has  not  been  done,  in  reference  to  why 
it  has  not  been  done  or  why  it  has  been  done,  I  shall  be  glad  to 
answer  that  question,  but  unless  you  have  some  question  to  ask  in  ref- 
erence to  something  1  do  not  care  to  trouble  you. 

Senator  Cullom.  How  long  have  you  been  a  member  of  the  Com- 
mission? 

Mr.  Prouty.  I  was  appointed  on  the  Commission  in  December, 
1896.  I  succeeded  Judge  Vesy,  who  succeeded  Commissioner  Walker, 
afterwards  chairman  or  the  Atchison  board. 

Senator  Cullom.  The  committee  has  now  been  taking  testimony 
on  this  subject  for  about  a  month,  and  the  chief  point  about  which 
there  seems  to  be  a  difference  in  the  country,  and  possibly  in  the 
committee — I  do  not  know  how  that  is,  for  we  have  not  made 
known  our  views  to  each  other — is  the  question  of  whether  the 
Commission,  either  as  it  is  or  as  we  might  see  proper  to  make  it 
hereafter,  should  be  given  powers  in  addition  to  what  it  already  has, 
and  on  being  called  upon  by  a  locality,  or  at  the  complaint  that  a 
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rate  was  not  satisfactory,  and  the  Commission  should  respond  to  the 
call  and  determine  that  the  rate  was  not  reasonable  ana  so  declare 
and  order,  that  in  addition  to  that  the  Commission  should  have  the 
power  to  determine  what  rate  would  be  reasonable  and  enforce  its 
order  on  that  decision. 

Mr.  Prouty.  I  do  not  understand  that  the  Commission  at  the 
present  time  has  any  power  in  the  premises.  In  my  view  of  it  the  de- 
fect in  the  present  law  is  that  neither  the  Commission  nor  the  court 
nor  anybody  else  has  any  power  to  say,  with  respect  to  the  future, 
whether  a  rate  is  reasonable  or  unreasonable^— whether  a  discrimina- 
tion is  due  or  undue — and  thei-efore  we  have  no  power  to  make  any 
order  in  the  premises.  » 

Senator  Cullom.  Well,  ought  you  to  have? 

Mr.  Prouty.  My  views  on  that  subject  have  been  stated  in  repeated 
reports  to  Congress. 

Senator  Cullom.  We  would  like  to  hear  you  discuss  that  question. 

Mr.  Prouty.  Mr.  Senator,  I  believe  this:  I  have  said  it  a  great 
many  times  and  I  can  say  it  in  a  word  again,  that  there  must 
be,  and  especially  in  view  of  the  combined  railway  influence  at  the 
present  time,  some  tribunal  somewhere  which  has  power  to  judge 
between  the  railway  and  the  public.  I  do  not  mean  by  that  that 
I  should  have  or  that  anybody  else  should  have  any  power  over  the 
property  of  the  railway.  I  think  the  railways  should  make  their  own 
rates.  I  think  they  sliould  be  allowed  to  develop  their  own  business. 
I  have  never  advocated  any  law  and  I  am  not  in  favor  of  any  law 
which  would  put  the  rate-making  power  into  the  hands  of  any  com- 
mission or  any  court.  While  it  may  be  necessary  to  do  that  some 
time,  while  that  is  done  in  some  States  at  the  present  time,  while  it'  is 
done  in  some  countries,  I  am  opposed  to  it,  and  I  could  give,  if  it 
were  material,  the  reasons  why  I  am  opposed  to  it.  You  have  heard 
them  already  from  other  parties. 

Senator  Cullom.  We  would  like  to  hear  them  from  you. 

Mr.  Prouty.  And  I  say  this,  that  there  must  be  some  tribunal 
which  can  determine  whether  the  railroad  has  so  used  its  property  as 
to  destroy  my  property.  If  a  railroad  having  the  absolute  monopoly 
imposes  upon  me  an  unjust  and  an  unreasonable  rate  it  takes  my 
property.  If  the  railroad,  having  power,  imposes  a  discrimination 
which  shuts  up  my  coal  mines  or  shuts  down  my  mill  it  takes  my 
property.  Now,  there  must  be  a  tribunal  somewhere  which  can 
judge  between  me  and  the  railroad,  w^hich  can  say  whether  the  rail- 
way is  using  or  has  used  its  property  in  a  legitimate  way  with  respect 
to  my  rights  and  my  property  rights.  Now,  as  a  matter  of  fact  1  go 
a  little  bit  further.  I  say  that  the  only  way  in  which  the  public  can 
be  protected  is  by  acting  directly  upon  the  railroad  rates.  The  thing 
which  hurts  is  the  rate.  The  thing  which  must  be  acted  upon  is  the 
rate.  In  some  way  or  other  you  must  revise  the  action  of  the  traffic 
manager.  Now,  if  you  can  do  that  by  a  court,  all  right.  As  I  under- 
stand the  Constitution  of  the  United  States  it  can  not  be  done  by  a 
court.  A  court  has  no  power  and  can  be  given  no  power  to  determine 
a  rate  for  the  future.  Therefore,  you  must  bestow  that  power,  you 
must  confer  that  power  upon  some  commission.  Now,  when  you  ask 
what  commission  and  how  that  commission  should  be  constituted 
and  to  what  extent  the  orders  of  that  commission  should  be  reviewed 
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you  come  to  a  field  about  which  my  own  ideas,  although  I  have 
thought  a  great  deal  about  the  subject,  are  not  altogether  clear.  The 
Interstate  Commerce  Commission  at  the  present  time  is  an  executive 
body.  It  is  charged  with  the  duty  within  certain  limits  of  executing 
this  law.     It  is  our  duty  to  enforce  the  criminal  features  of  the  law. 

Now,  I  am  perfectly  clear  in  my  own  way  that  those  powers  should 
be  taken  away  from  the  Interstate  Commerce  Commission.  In 
the  first  place,  a  body  of  five  men  is  too  cumbersome  a  body  to  act 
as  an  executive.  It  does  not  do  things.  It  does  not  get  anywhere. 
In  the  next  place,  I  do  not  think  you  ought  to  combine  in  the  same 
tribunal  or  the  same  body  the  executive,  the  administrative,  and  the 
judicial  functions.  That  is  my  attitude  as  a  Commissioner.  If  it 
is  my  duty  as  a  Commissioner  to  investigate,  to  unearth  criminal 
violations  of  the  law,  I  think  I  am  very  likely  to  get  into  a  frame  of 
mind  which  unfits  me  to  dispassionately  pass  upon  the  rates  made 
hv  the  defendant;  so  I  say  now,  and  I  have  always  said,  that  you 
should  take  away  from  the  Interstate  Commerce  Commission  and 
put  either  in  the  Department  of  Justice  or  in  the  Department  of 
Commerce  and  Labor  what  I  may  call  the  executive  functions  of  the 
Commission.  Now,  the  Commission  has  certain  judicial  functions. 
It  is  allowed  in  certain  cases  to  award  damages.  I  think  those 
judicial  functions  should  be  taken  away  from  the  Commission.  I  do 
not  think  that  the  Commission  as  now  constituted,  hearing  cases  as 
it  hears  them,  receiving  testimony  as  it  receives  testimony,  ought  to 
be  charged  with  the  judicial  duty  of  trying  a  damage  suit.  There 
are  certain  instances  where  the  only  thing  to  be  done  is  to  make  a 
computation  between  the  rate  charged  and  the  rate  paid,  where  the 
Commission  might  with  propriety  make  the  computation  and  make 
the  order;  but  where  the  process  goes  further,  where  it  becomes 
necessary  to  determine  damages,  to  award  damages,  the  work  of  the 
Commission  is  apt  to  be  unsatisiactory.  When  it  is  done,  it  amounts 
to  nothing.  The  order  of  the  Commission  is  merely  prima  facie. 
The  same  suit  must  be  tried  over  again,  and  I  believe  it  would  be 
better  to  try  that  suit  in  the  first  instance  in  the  courts.  It  is 
quite  likely  that  you  ought  to  permit  suits  to  be  tried  in  the  State 
courts  for  violations  of  this  statute,  if  that  can  be  done,  and  I 
rather  think  it  could  be.  A  man,  perhaps,  ought  not  to  be  required 
under  all  circumstances  to  go  into  the  Federal  court ;  but  you  gain 
nothing  by  his  bringing  the  suit  in  the  first  instance  before  the  Com- 
mission, and  it  seems  to  me  that  you  should  take  away  the  executive 
and  the  judicial  dutias,  and  leave  the  Commission  with  simply  its 
administrative  duties. 

Senator  Cullom.  You  have,  I  think,  taken  up  these  damage  cases, 
as  you  call  them,  and  disposed  of  them,  have  you  not,  as  a  Com- 
mission ? 

Mr.  Prouty.  Yes ;  the  Commission  heard  before  I  came  on  to  the 
Commission  the  case  of  the  Independent  Refiners'  Association  putting 
in  issue  rates  on  petroleum  from  certain  points  in  Pennsylvania  to 
variou.s  points  in  New  England.  In  that  case  the  Commission 
awarded  damages  to  a  considerable  amount.  Suit  was  brought  in  the 
circuit  court  and  the  complainant  recovered  his  damages.  That 
matter  was  taken  up  to  the  circuit  court  of  appeals,  and  the  circuit 
court  of  appeals  has  just  reversed  the  decision  of  the  circuit  court 
and  virtually  held  that  no  damages  can  be  recovered.    Now,  in  that 


2864  REGULATION  OF  RAILWAY  RATES. 

case  it  would  have  been  very  much  better  for  the  complainant  if  he 
had  been  obliged  to  first  go  into  court. 

Senator  Cullom.  Did  the  court  decide  that  no  damages  could  be 
recovered  on  the  merits  or  on  account  of  the  fact  that  the  Commission 
had  no  foundation  for  the  case? 

Mr.  Prouty.  It  would  not  be  profitable  for  me  to  go  into  that  fea- 
ture of  the  case;  but  the  court  decides  for  a  great  many  reasons 
that  they  can  not  recover — not  because  the  Commission  made  any 
error  in  determining  whether  the  rate  was  unreasonable  or  reason- 
able, because  that  question  did  not  go  to  a  jury,  but  because  the  Com- 
mission awarded  damages  against  a  receiver  when  they  ought  not  to 
have  been  awarded,  and  for  other  reasons  of  that  kind. 

Senator  Cullom.  You  have  the  power  now,. as  a  Commission,  on 
complaint  to  investigate  and  determine  whether  the  charges  were 
reasonable  or  unreasonable,  and  when  you  determine  that  they  are 
unreasonable  you  make  an  order  to  that  effect,  do  you  not,  or  what 
do  you  do? 

Mr.  Protjty.  These  questions  arise  before  us  in  a  great  many  ways. 
There  are  a  gi-eat  many  different  kinds  of  questions.  There  is  the 
question  jjure  and  simple.  Is  the  rate  unreasonable?  There  is  the 
question.  Is  this  a  discrimination  between  localities?  There  is 
the  question.  Is  this  a  discrimination  against  commodities?  I  be- 
lieve that  in  every  case  the  ultimate  question  reduces  itself  to  this: 
What  shall  the  railroad  charge  for  the  future?  I  think  that  is  true 
in  every  case.  Now,  we  have  just  gotten  back  from  Chicago,  and  we 
have  heard  a  series  of  cases  there,  and  I  might  take  those  cases  a.«J 
illustrations.  One  case  involved  refrigeration  charges  on  peaches, 
plums,  and  grapes  shipped  from  Michigan.  The  only  question  in 
that  case  is  the  amount  of  the  refrigeration  charge. 

Senator  Cullom.  Was  that  against  the  railroad  or  against  the  pri- 
vate car  line? 

Mr.  Prouty.  Well,  the  railroads  were  brought  in  as  parties  and 
the  private  car  lines  were  brought  in  as  parties.  If  we  make  any 
order  it  must  be  made  against  the  railroad,  and  I  think  the  Com- 
mission will  be  disposed  to  hold  that  the  refrigeration  charge  is  a 
part  of  the  transpoBtation  charge  which  the  railroad  must  publish 
and  for  which  it  is  responsible;  but  we  have  no  power  to  say  what 
that  refrigerator  charge  shall  be.  Our  only  power  is  to  say  that  the 
refrigeration  charge  is  unreasonable,  and  I  desire  to  call  the  atten- 
tion of  the  committee  to  the  fact  that  the  Supreme  Court  has  never 
yet  decided  that  we  had  the  power  to  say  that. 

Senator  Cullom.  Even  that  they  were  unreasonable? 

Mr.  Prouty.  No;   not  as  applied  to  the  future. 

Senator  Dolliver.  Do  you  have  an  additional  power  to  compute 
and  find  the  damages  that  they  have  suffered  by  reason  of  that  viola- 
tion of  law  in  the  same  proceedings  ? 

Mr.  Prouty.  We  do,  not  exactly  in  the  same  proceeding,  but  in 
the  same  connection,  compute  the  damages  which  a  shipper  has  sus- 
tained between  the  payment  of  what  we  find  to  be  a  reasonable  rate 
and  the  pavnient  of  whatever  rate  was  paid. 

Senator  IDolliver.  Does  the  original  interstate-commerce  law  allow 
that  to  be  done  in  the  same  proceedings? 

Mr.  Prouty.  They  are  really  two  distinct  proceedings,  and  the 
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orders  are  two  distinct  orders.  The  order  to  cease  and  desist  from 
making  a  certain  charge  must  be  enforced  in  a  court  of  equity  and 
the  order  to  make  reparation  must  be  enforced  in  a  court  of  law, 
where  a  jury  trial  can  oe  had.  Therefore  the  Commission  makes  two 
separate  orders.  We  make  one  order  to  cease  and  desist  and  another 
order  for  reparation. 

Senator  Dollfver.  If  you  pass  both  orders  over  to  the  court  in  the 
same  proceeding 

Mr.  Prouty.  Both  orders  are  made  in  the  same  proceeding.  A 
proceeding  to  enforce  those  orders  would  not  be  brought  in  the  same 
proceeding  in  court.  One  would  be  a  proceeding  in  equity  and  the 
other  womd  be  a  proceeding  before  a  jury.  As  I  started  to  say,  you 
take  this  bunch  of  cases  that  we  heard  in  Chicago,  and  in  every  single 
case  the  question  is.  What  rate  shall  be  charged  for  the  future?  This 
Michigan  case  was  one.  Now,  another  case  was  this:  The  mills  in 
western  Nebraska  grind  corn  meal,  which  they  use  in  the  Northwest. 
The  com  out  of  which  they  grind  it  is  raised  in  Nebraska.  The  rate 
on  com  and  com  meal  from  Nebraska  to  the  Northwest  has  always 
been  the  same.  Recently  the  rate  on  corn  has  been  reduced  without 
a  corresponding  reduction  of  the  rate  on  corn  meal.  Now,  the  Ne- 
braska miller  alleges  that  the  reduction  of  the  rate  on  corn  without  a 
corresponding  reduction  of  the  rate  on  corn  meal  puts  him  out  of 
business.  His  mill  was  built  to  grind  for  that  territory.  If  he  can 
not  grind  for  that  territory,  it  virtually  amounts  to  a  destruction  of 
his  mill,  the  confiscation  of  his  property.  Now,  there  is  no  way  in 
which  you  can  decide  that  question  except  by  determining  what  rate 
shall  be  applied  for  the  future. 

Senator  Dolliver.  Could  you  not  get  an  order  of  court  requiring 
that  discrimination  between  those  particular  descriptions  of  traflSc 
shall  cease? 

Mr.  Prouty.  Suppose  the  court  were  of  the  opinion  that  the  dif- 
ferential of  10  cents  was  too  wide,  but  that  a  differential  of  5  cents 
might  properly  be  applied.     What  6rder  would  the  court  make? 

Senator  Dolliver.  It  would  depend  on  the  proceeding.  Suppose 
the  complaint  was  that  any  discrimination  in  excess  of  5  cents,  or  any 
discrimination  at  all,  was  illegal.  Could  that  be  brought  before  the 
court  by  a  direct  proceeding? 

Mr.  Frouty.  It  the  complaint  was  that  any  discrimination  at  all 
was  illegal,  and  if  the  courts  were  of  the  opinion  that  there  ought 
to  be  no  discrimination  at  all,  I  am  not  prepared  to  say  that  the  court 
might  not  enjoin  the  making  of  a  discrimination. 

Senator  Doijjver.  lias  that  form  of  proceeding  ever  been  adopted 
by  the  Commission  in  cases  of  complaint  about  discriminations  be- 
tween these  descriptions  of  traffic? 

Mr.  Prouty.  I  do  not  think  so.  I  do  not  see  that  anything  would 
be  gained  by  adopting  that  form  of  proceeding. 

Senator  Dolliver.  It  would,  if  the  court  would  make  an  order 
requiring  the  discrimination  to  cease,  and  it  would  apjKiar  to  be  a 
fairly  effective  way  to  reach  it. 

Mr.  Prouty.  Suppose  the  railroad  ought  to  have  the  right  to  make 
that  discrimination  of  5  cents  and  the  court  ordered  it  not  to  make 
any  discrimination  at  all,  would  that  be  just  to  the  railroad? 

Senator  Dolliver.  You  would  not  suppose  the  court  would  make 
such  an  order  in  that  case. 
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Mr.  Prouty.  Then  the  court  makes  no  orders  to  cease  and  desist, 
and  the  result  is  that  you  go  along  charging  the  10  cents. 

Senator  Dolliver.  Do  you  say  that  the  court  could  not  make  an 
order  to  cease  and  desist  about  a  discrimination  of  5  cents? 

Mr.  Prouty.  Certainly  I  would.  In  order  to  do  that  the  court 
must  determine  the  differential  for  the  future,  must  it  not? 

Senator  Dolliver.  I  do  not  desire  to  answer  the  question. 

Mr.  Prouty.  Certainly  I  would  say  that.  That  is  what  the 
Supreme  Court  has  held  with  reference  to  orders  of  the  Commission. 
The  first  order  this  Commission  ever  made  in  resi)ect  to  a  rate  was 
made  in  the  case  of  Evans  against  the  Oregon  Navigation  Company, 
or  the  Oregon  Short  Line — I  forget  which.  The  thing  involved  there 
was  the  rate  on  wheat  from  Walla  Walla  to  Portland.  The  rate  in 
effect  was  30  cents.  The  rate  the  Commission  ordered  was  23J  cents. 
What  the  Commission  did  was  to  order  the  defendant  to  cease  and 
desist  from  charging  more  than  23^  cents.  That  was  the  form  of  the 
order  which  the  Commission  made,  and  it  is  the  form  of  the  order 
which  the  Commission  has  always  made.  That  order  was  complied 
with  by  the  railway,  but  the  Supreme  Court  of  the  United  States  has 
since  held  in  subsequent  cases  that  the  Commission  had  no  power  to 
make  that  sort  of  an  order,  because  that  kind  of  an  order  of  necessity 
involved  a  determination  that  23i  cents  should  be  charged  for  the 
future.    Now,  an  order  of  the  kind  that  you  mention 

Senator  Newlands.  In  what  case  was  that  last  decided? 

Mr.  Prouty.  In  all  these  cases.  In  the  Maximum  Rate  Case  the 
form  of  the  order  was  that  the  carrier  should  desist  and  cease  from 
charging  more  than  a  certain  sum.  That  is  the  order  we  always 
make.  Our  order  formerly  was  that  the  carrier  shall  cease  and 
desist  from  charging  more  than  the  amount  which  we  determined 
was  reasonable.  At  the  present  time  the  order  is  that  the  carrier 
shall  cease  and  desist  from  charging  the  present  rate,  and  along  with 
that  goes  a  recommendation  as  to  the  rate  which  the  carrier  shall 
charge. 

Senator  Newlands.  Do  I  understand  that  some  of  the  counsel  for 
the  railroads  have  insisted  that  in  the  case  put  by  Senator  DoUiver 
the  court  could  give  full  relief  by  enjoining  a  charge  above  a  certain 
amount,  and  that  that  would  belong  to  the  equity  side  of  the  court  in 
order  to  avoid  a  multiplicity  of  suits  for  damages  and  to  get  ade- 
quate relief?  Of  course,  if  that  is  so,  that  power  would  be  exercised 
by  the  court  entirely  regardless  of  the  question  as  to  whether  or  not 
the  Commission  had  the  power  to  fix  the  rates  for  the  future.  The 
remedy  there  would  be  to  prevent  an  irremedial  injury  and  to  Dre- 
vent  a  multiplicity  of  suits.  That  is  the  contention,  I  understand  it, 
of  some  of  the  lawyers  of  the  railroads.  Is  not  that  your  urder- 
standing? 

Mr.  Frouty.  The  court  in  Mississippi  decided  that  the  court  had 
no  such  jurisdiction.  Judge  Spear  decided  in  Georgia  that  the  court 
had  that  jurisdiction,  and  the  court  decided  in  the  Missouri  Pacific 
Case  that  under  the  statute — under  the  Elkins  bill — an  action  would 
now  lie  in  the  name  of  the  United  States  to  restrain  a  discrimination, 
but  all  that  does  not  reach  the  point.  The  question  is.  Can  the  court 
apply  a  remedy  ?  Now,  my  proposition  is  that  the  court,  by  the  deci- 
sion of  the  Supreme  Court  of  the  United  States,  has  no  right  to  fix 
a  rate  for  the  future.    There  is  no  question  about  that    That  has  been 
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decided.  It  must  be  accepted  as  axiomatic.  My  second  proposition 
is  that  the  court  can  not  fix  that  differential  without  fixing  a  rate 
for  the  future.  If  the  court  says  that  for  the  future  the  carrier  shall 
be  enjoined  from  charging  more  than  5  cents  difference  between  corn 
and  com  meal,  it  determines  that  5  cents  shall  be  the  differential  for 
the  future,  and  that  thing  the  court  has  no  power  to  do. 

The  Chairman.  What  would  you  suggest  as  the  remedy  right 
there;  what  amendment  would  you  put  in  the  existing  law  to  ma!ke 
the  enforcement  of  that  effective? 

Mr.  Prouty.  The  trouble  now  is  that  you  are  endeavoring  to  ad- 
minister this  law  by  the  court.  That  can  not  be  done.  You  may  take 
every  case  that  stands  on  the  docket  of  the  Interstate  Commerce 
Commission,  you  may  take  every  case  that  has  been  decided  by  the 
Interstate  Commerce  Commission  for  the  last  eight  years,  since  1  have 
been  on  that  Commission,  and  the  thing  can  not  be  corrected  unless 
you,  in  effect — you  might  bjr  indirection — fix  the  rate  for  the  future, 
and  you  must  create  a  commission  and  you  must  give  it  that  power. 

The  Chairman.  Would  you  leave  the  right  to  review  the  finding 
and  judgment  of  the  Commission? 

Mr.  Prouty.  I  have  never  advocated  the  exercise  of  that  power  by 
the  Commission  without  the  right  to  review. 

The  Chairman.  When  the  court  reviews  it  and  comes  to  a  conclu- 
sion, would  not  that  indirectly  fix  the  rate  ? 

Mr.  Prouty.  Just  what  the  court  can  do  in  that  matter  is  an  em- 
barrassing question,  and  a  question  which  no  man  can  answer  with 
very  great  certainty.  The  Attorney-General  has  told  you  gentle- 
men, I  think,  that  the  court  has  no  power  to  review  an  order  of  the 
Commission.  Now,  I  entirely  agree  with  that  proposition.  I  have 
always  insisted  that  the  Commission  must,  in  the  first  instance,  fix 
the  rate.  It  has  always  seemed  to  me  that  a  court  could  review  the 
decision  of  the  Commission. 

The  Chairman.  In  the  first  instance  the  railroad  fixes  the  rate, 
and  you  then  review  that. 

Mr.  Prouty.  Yes. 

The  Chairman.  You  say  the  Commission  fixes  the  rate? 

Mr.  Prouty.  Our  power  is  this,  or  ought  to  be  this :  The  fixing  of 
a  rate  is  an  administrative  duty.  The  altering  of  that  rate  is  an  ad- 
ministrative duty.  Now,  an  administrative  duty  can  not  be  dis- 
charged by  the  court.  The  court  may  determine  whether  a  rate  is 
reasonable  or  unreasonable  for  certain  purposes.  It  may  determine 
whether  a  rate  is  reasonable  if  I,  having  paid  the  rate,  sue  the  rail- 
road company  to  recover.  It  may  determine  that;  it  may  submit 
that  to  a  jury.  It  may  determine  whether  the  rate  is  reasonable  or 
unreasonable  under  the  fourteenth  amendment  to  the  Constitution  of 
the  United  States — ^that  is,  for  the  purpose  of  enforcing  the  provisions 
of  that  amendment.  It  has  never  been  decided  by  any  court — the 
contrary  has  been  decided,  as  I  understand  it — that  the  court  has 
power  to  determine  whether  a  rate  is  reasonable  or  unreasonable  for 
the  purpose  of  fixing  that  rate  for  the  future.  Now,  I  say  it  is  a 
very  embarrassing  question — it  is  a  very  doubtful  question — what  the 
power  of  the  court  is  imder  the  fourteenth  amendment.  That  amend- 
ment provides  that  no  person  shall  be  deprived  of  his  property  with- 
out due  process  of  law.  The  railway  rate  is  property.  It  is  all 
the   property  that  the  railway  has.     The  rest  of  its  property  is 
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good  for  nothing  unless  it  can  charge  a  rate.  Now,  it  has  always 
seemed  to  me  that  when  a  rate  was  fixed,  if  that  rate  was  an  unrea- 
sonable rate  it  deprives  the  railroad  company  of  its  property  pro 
tanto.  It  is  not  necessary  that  you  should  confiscate  the  property  of 
a  railroad ;  it  is  not  necessary  that  you  should  say  that  it  shall  not 
earn  3  per  cent  or  4  per  cent.  When  you  put  in  a  rate  which  is  inher- 
ently unreasonable  you  have  deprived  that  company  of  its  rights,  of 
its  property,  and  the  circuit  court  of  the  United  States  has  jurisdic- 
tion under  the  fourteenth  amendment  to  restrain  that. 

Senator  Dolliver.  Does  that  view  correspond  with  the  decisions  of 
the  court? 

Mr.  Prouty.  That  is  as  I  understand  it. 

Senator  Dolliver.  I  think  the  Attorney-General  says  that  the 
review  of  the  rates  does  not  go  to  the  question  of  whether  it  is  reason- 
able or  not,  but  goes  simply  to  the  question  of  whether  it  confiscates 
the  railroad  company's  property. 

Mr.  Prouty.  Well,  1  read  the  opinion  of  the  Attornev-General 
hastily.  Of  course  I  have  no  desire  to  assert  any  opinions  m  opposi- 
tion to  that  of  the  Attorney-General,  but  I  have  looked  at  these  cases 
a  great  many  times  and  I  can  only  come  to  this  conclusion,  that  a  rail- 
road company  is  entitled  to  charge  a  fair  and  reasonable  rate.  It  is 
entitled  under  the  fourteenth  amendment  to  charge  a  fair  and  reason- 
able rate,  and  if  any  order  of  a  commission,  if  any  statute  of  a  State 
legislature,  takes  away  that  right,  the  fourteenth  amendment  pro- 
tects the  railway  company.  To  continue,  the  legislature  has  certain 
powers  over  the  rate.  For  example,  the  legislature  may  say  to  a 
railway  company,  you  shall  create  no  discrimination  between  locali- 
ties. The  legislature  may  say  to  a  railway  company,  you  shall  in 
all  cases  charge  no  less  for  a  long  haul  than  you  do  for  a  short  haul. 
Now,  when  that  has  been  said  the  railway  company  must  comply 
with  that  enactment  of  the  legislature. 

The  Supreme  Court  held  that  the  State  of  Kentucky  had  a  right 
to  say  to  the  railroads  in  that  State,  with  respect  to  traffic  within  the 
State,  that  the  long  and  short  haul  clause  should  be  absoluely 
observed.    The  railroads  came  to  the  court.    They  said :  If  you  com- 

eil  us  to  observe  this  law,  it  ruins  us;  it  confiscates  our  propertv. 
ut  the  court,  as  I  understand  it,  rejected  that  argument  and  saicl: 
It  makes  no  difference;  the  legislature  of  Kentucky  may  prescribe 
that  rule  and  you  must  obey  it.  Now,  I  take  it  that  the  Congress 
of  the  United  States  may  say,  with  respect  to  interstate  transporta- 
tion, that  in  no  case  should  less  be  charged  for  the  long  haul  than 
for  the  short  haul.  It  would  be  a  very  foolish  thing  to  say;  it  would 
produce  a  very  disastrous  efl'ect  upon  railways  in  some  parts  of  this 
country ;  but  I  think  Congress  might  say  it,  and  if  Congress  did  say 
it  the  railways  would  be  obliged  to  comply  with  it.  Now,  there  is 
another  thing  that  Congress  may  do.  It  exercises  and  can  exercise 
a  very  wide  supervisory  power  over  rates.  For  example,  a  rail- 
road company  can  afford  to  make  a  lower  rate  for  100  pounds,  if 
it  receives  a  train  load  a  day  from  a  factorv,  than  it  can  if  it  receives 
a  single  carload  a  day  from  a  factory.  Nevertheless  I  think  that 
Congress,  or  a  commission  acting  under  the  authority  of  Congress, 
might  say  that  the  railway  shall  accord  the  same  rates  whether  the 
shipment  is  in  one  carload  or  in  fifty  carloads.    Otherwise  you  con- 
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centrate  the  business  of  this  countiy  in  the  hands  of  a  few  large  cor- 
porations— certain  kinds  of  business. 

Senator  Dolliver.  Do  you  think  that  would  be  a  wise  provision 
of  law  ? 

Mr.  Prouty.  That  no  lower  rate  should  be  made  for  a  train  load  f 
Well,  now  with  respect  to  that,  the  Commission  has  held  that  such 
is  the  law  now.  Tne  Supreme  Court  of  the  United  States,  as  I  un- 
derstand it,  has  held  with  respect  to  passenger  traffic  that  such  is  not 
the  law.  In  point  of  fact,  the  railroads  of  this  country  do  ordinarily 
apply  the  same  rate  per  hundred  pounds,  whether  the  traffic  moves 
in  carloads  or  in  train  loads. 

Senator  Dolliver.  But  they  do  not  go  below  a  carload  ? 

Mr.  Prouty.  No;  if  they  were  to  apply  any  different  rule  it  would 
create  an  insurrection  which  you  gentlemen  would  hear  from  from  all 
parts  of  the  country.  I  think  mere  are,  however,  certain  cases  in 
which  railroads  ought  to,  and  may,  with  perfect  propriety,  make  a 
lower  rate  by  the  train  load  than  by  the  carload,  and  I  believe  they 
ought  to  have  that  right.  Now,  it  seems  to  me  that  Congress  would 
have  the  power  to  say — they  may  say  it  by  absolute  enactment  or  they 
may  delegate  that  power  to  a  Commission — ordinarily  you  shall 
mane  the  same  rate  j)er  100  pounds,  whether  one  carload  or  fifty,  but 

Jrou  may,  under  these  peculiar  circumstances  and  conditions,  make  a 
ower  rate  by  the  train  load  than  by  the  carload. 

Senator  Dolliver.  Do  you  have  in  mind  any  condition  of  that  sort! 

Mr.  Prouty.  Yes;  the  transportation  of  live  stock.  I  think  there 
are  many  instances  where  railroads  might,  with  propriety,  make  a 
lower  rate  for  a  train  load  of  live  stock  than  they  make  for  a  single 
carload  of  live  stock.  I  think  it  would  be  for  the  interest  of  the  ship- 
per of  live  stock  if  they  had  that  privilege.  I  think  in  many  instances 
the  railroads  should  have  the  right  to  make  a  lower  rate  for  the 
transportation  by  the  railroad  of  a  train  load  of  perishable  fioiit  or 
other  commodity  than  it  makes  for  a  single  carload,  and  it  is  for  the 
interest  of  the  public  that  they  should  have  that  right.  Take  an- 
other illustration:  A  railroad  company  can  transport  kerosene  oil 
or  petroleum  much  more  cheaply  by  the  gallon  in  a  tank  car  than  in 
a  barrel.  Nevertheless,  I  think  the  people  of  this  country  might, 
through  their  Congress  or  through  a  commission,  sav  that  the  rail- 
roads of  this  country  shall  extend  the  same  rates  oy  the  gallon, 
whether  kerosene  oil  is  transported  in  a  tank  car  or  by  the  barrel. 

Senator  Cullom.  Do  you  think  those  provisions  ought  to  be  put 
in  the  statute? 

Mr.  Prouty.  I  am  not  saying  now  that  they  ought  to  be  put  into  a 
statute.  I  am  illustrating  to  you  the  power  which  Congress  has 
and  which  the  coui-t  can  not  refuse.  I  think  that  Congress  may  say 
that  a  railway  shall  earn  less  in  proportion  to  the  service  from  the 
transportation  of  coal  than  it  earns  from  the  transportation  of  some- 
thing else.  Now,  within  those  limits  the  power  of  Congress  is 
supreme.  Within  those  limits  the  power  of  a  commission  created 
by  Congress  is  supreme,  and  with  those  things  the  court  can  not 
interfere.  The  court  can  say,  on  the  whole  you  are  not  giving  to  this 
railroad  company  a  reasonable  return ;  but  the  court  can  not  say  that 
simply  because  we  have  required,  or  Congress  has  required,  a  railroad 
to  transport  coal  for  less  in  proportion  to  service  than  silk  that  the 
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rate  on  coal  is  unreasonable.  In  my  view  of  the  matter  the  power  of 
the  court  is  something  like  this:  The  making  of  a  rate  is  a  legis- 
lative act  in  essence.  The  court  has  the  same  power  over  that  leg- 
islative act  that  it  has  over  any  other  legislative  act.  Just  as  it  can 
declare  a  law  which  Congress  enacts  unconstitutional,  so  it  can  declare 
a  rate,  put  into  effect  by  Congress  or  put  into  effect  by  the  Commission, 
void.  If  Congress  were  to  enact  that  the  Baltimore  and  Ohio  Rail- 
road should  transport  passengers  from  Washin^on  to  Baltimore  for 
5  cents  apiece,  I  take  it  that  is  an  unconstitutional  act.  That  does 
not  allow  the  railroad  proper  remuneration  for  its  service.  That 
could  be  set  aside  by  the  court.  But  if  Congress  were  to  enact  that 
service  should  be  rendered  for  40  cents  apiece,  it  is  not  at  all  clear, 
although  the  rate  would  be  too  low,  that  it  could  be  set  aside  by  the 
court.  That  may  be  as  m^ch  as  the  railroads  get  at  present  on  the 
whole.  It  seems  to  me  that  a  court  should  presume  in  favor  of  a 
rate  exactly  what  it  presumes  in  favor  of  a  statute.  It  should  presume 
it  is  reasonable;  but  if  it  clearly  appears  to  be  unreasonable  it  should 
set  it  aside,  and  should  do  that  although  the  railroad  is  making  100 
per  cent  on  its  investment.  From  what  I  have  seen  of  the  operation 
of  this  right  under  the  fourteenth  amendment  and  the  acts  of  State 
commissions  I  have  felt  that  it  did  not  afford  to  the  railroad  the  full 
measure  of  protection  which  it  deserved,  and  I  have  advocated  the 
creation  of  a  special  court,  which  should  be  an  expert  court,  upon  the 
theory  that  the  court  may  exercise,  if  it  were  given  the  power  to 
review  the  lawfulness  of  a  rate,  some  additional  power  to  what  it 
could  exercise  under  the  fourteenth  amendment. 

Senator  Dolliver.  Could  we,  by  creating  a  special  court,  give  to  it 
anv  special  powers  that  could  not  be  by  law  conferred  upon  the  ex- 
isting judiciary  of  the  country? 

Mr.  Prouty.  As  a  matter  of  theory,  as  a  matter  of  course,  you 
could  not,  but  as  a  lawyer  you  know  that  the  courts  do  in  the  process 
of  time  some  things  that  it  was  not  originally  intended  they  should 
do. 

Senator  Dolliver.  If  I  could  see  the  same  latitude  in  the  jurisdic- 
tion of  a  court  in  hearing  one  of  these  appeals  from  the  order  of  the 
Commission  that  you  have  expressed  there,  it  would  greatly  sim- 
plify this  problem;  but  the  way  it  has  been  presented  to  us  is  that 
the  court  would  consider  nothing  but  reasonable  earnings,  the  rea- 
sonable surplus  to  be  laid  up  against  evil  times,  or  a  reasonable  busi- 
ness administration  of  the  property,  and  confine  itself  to  the  question 
of  whether  the  rates  fixed  by  the  Commission  took  the  property  of 
the  company  without  compensation,  without  due  process  of  law. 

Mr.  Prouty.  If  it  is  too  low  it  does  take  it  without  process  of  law, 
because  the  rate  is  the  property. 

Senator  Dolliver.  No,  the  rate  is  a  mere  expression  of  the  use  of 
the  property ;  and  the  rate  could  be  brought  down  until  the  property 
was  earning  very  little — not  enough  to  pay  dividends  and  not  enough 
to  maintain  a  surplus  fund  or  to  keep  up  improvements  or  a  great 
variety  of  expenses  beyond  the  mere  payment  of  dividends  and  still 
be  short  of  taking  the  property.  That  is  the  view  that  has  been  pre- 
sented to  us. 

Mr.  Proitty.  Of  course  the  court  can  not  review  the  order  of  the 
Commission  in  so  far  as  that  order  is  discretionary;   in  so  far  as  it 
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is  a  matter  of  judgment ;  in  so  far,  in  other  words,  as  it  is  legislative. 
It  can  only  review  the  lawfulness  of  the  order;  but  it  has  seemed 
to  me  that  a  special  court,  charged  with  the  duty* of  reviewing  the 
lawfulness  of  the  orders  of  the  Commission,  would  exercise  a  most 
potential  influence  upon  the  rates  of  this  country.    When  the  Su- 

Ereme  Court  of  the  United  States  decides  that  the  rates  put  in  effect 
y  the  Texas  conmiission  are  in  violation  of  the  fourteenth  amend- 
ment, they  of  necessity  inquire  whether  those  rates  are  reasonable. 
They  do  not  inquire  with  reference  to  the  future,  but  they  inquire, 
Are  those  rates  reasonable?  When  the  court  inquires  whether  one 
of  the  orders  of  the  Commission  is  justified,  it  must  inquire  whether 
the  rate  is  reasonable  for  the  time  being;  and* while  I  freely  admit 
that  the  thing  accomplished  may  be  an  expression  of  opinion  as  to 
a  rate  to  be  cnarged  for  the  future  I  have  felt  that  under  that  kind 
of  a  provision  the  jurisdiction  would  be  exercised  by  a  court.  It 
might  not  Your  opinion  is  worth  more  than  mine.  I  have  simply 
given  to  you  the  impression  which  I  have  had. 

The  Chairman.  \Vhere  do  interstate  railroads,  by  combination  or 
consolidation  of  lines  in  three  or  four  States,  making  it  one  combina- 
tion, get  the  power  to  charge  rates. 

Mr.  Prouty.  I  do  not  know  that  I  understand. 

The  Chairman.  Every  road  is  incorporated  originally  in  a  State, 
and  by  uniting  two  roads  or  three  roads  or  four  toslqs  in  several  States 
we  get  an  interstate  railroad. 

Mr.  Prouty.  Yes. 

The  Chairman.  Now,  the  power  to  charge — the  franchise — ^the 
power  to  make  the  rate,  comes  from  what  source? 

Mr.  Prouty.  Why,  each  railroad  is  chartered  by  the  State,  and  it 
is  allowed  to  charge  a  reasonable  rate  in  that  State.  In  the  next 
State  it  is  chartered  and  given  the  same  power.  Now,  when  you  put 
those  two  lines  together  that  power  is  exercised  in  the  State  of  Illinois 
under  the  power  granted  there  and  in  the  State  of  Indiana  under 
the  power  granted  by  that  State.  The  States,  in  forming  this  com- 
pact, which  makes  the  United  States  of  America,  have  given  up 
certain  of  their  powers  to  the  Federal  Government.  They  have  given 
up  to  the  Federal  Government  the  power  over  interstate  commerce  on 
those  railroads. 

The  Chairman.  They  surrender  the  power  when  they  allow  the 
combination — that  is,  as  to  the  interstate  charges  and  the  operation 
of  the  roads. 

Mr.  Prouty.  I  do  not  think  the  State  could  decline  to  allow  the 
interstate  movement. 

The  Chairman.  The  States  can  not  inquire  into  or  correct  a 
through  rate. 

Mr.  Prouty.  No  ;  that  must  be  done  by  Congress. 

The  Chairman.  And  Congress  gets  that  power  how  ? 

Mr.  Prouty.  By  delegation  from  the  States,  under  the  convmerce 
clause.  The  States  have  said  in  the  Constitution,  by  subscribing  to 
it,  that  Congress  shall  have  the  power  over  interstate  commerce. 
They  have  thereby  given  up  the  power  which  they  might  otherwise 
exercise  over  a  railroad  or  over  interstate  transportation. 

The  Chairman.  This  combination  and  consolidation  which  is  per- 
missible under-  the  laws  makes  an  interstate  road.  Is  that  a  legisla- 
tive act! 
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Mr.  Proutt.  You  mean  the  making  of  a  rate? 

The  Chairman.   Yes. 

Mr.  Prouty.  Certainly.  I  say  a  legislative  act — it  is  an  adminis- 
trative act. 

The  Chairman.  It  is  a  legislative  act  so  far  as  the  power  is  derived 
from  some  source  to  fix  it. 

Mr.  Prouty.  If  Congress  should  fix  the  rate,  that  would  be  a  legis- 
lative act. 

The  Chairman.  The  fixing  of  a  rate,  then,  by  an  interstate  road  is 
by  the  consent  of  the  public  ? 

Mr.  Prouty.  Yes. 

TheCHAmMAN.  And  by  the  carrier? 

Mr.  Prouty.  Yes ;  as  I  understand  it. 

The  Chairman.  But  in  the  State,  when  it  incorporates  a  railroad, 
the  power  to  make  rates  is  delegated  and  there  is  a  power  conferred 
upon  the  railroads  to  make  rates  in  the  States. 

Mr.  Prouty.  You  mean  the  United  States  has  conferred  no  power 
which  corresponds  to  the  State? 

The  Chahiman.  No. 

Mr.  Prouty.  And  I  sav  when  the  State  of  Illinois  creates  one  rail- 
road  and  gives  it  that  power,  and  the  State  of  Indiana  creates  an- 
other railroad  and  gives  it  that  power,  that  it  is  not  within  the  power 
of  either  the  State  of  Indiana  or  the  State  of  Illinois  to  say  that  those 
two  roads  shall  not  engage  in  interstate  business  and  make  interstate 
raters,  and  those  interstate  rates  may  be  higher  than  the  sum  of  the  local 
rates.  I  have  before  me  to-day  a  complaint  received  from  a  gentle- 
man who  was  traveling  from  Femandina,  Fla.,  to  Savannah,  Ga. 
He  bought  a  ticket  from  Femandina  to  Savannah  and  paid  $5  for  it. 
The  gentleman  who  rode  in  the  same  car  with  him  and  in  the  same 
seat  bought  his  ticket  to  a  little  town  located  on  the  border  between 
Florida  and  Georgia,  and  when  he  got  to  this  little  town  he  got  out 
?nd  bought  another  ticket,  and  he  got  through  for  $3.28,  I  believe  it 
was. 

The  Chairman.  Now,  how  would  you  constitute  the  Commission, 
and  what  powers  would  you  give  it  in  the  interests  of  the  public  to 
correct  the  evil  abuses  of  extortionate  rates?     What  powers  would 

J^ou  confer  on  that  Commission  ?    Just  explain  that  to  us  from  your 
arge  experience  in  viewing  these  questions. 

Mr.  Prouty.  I  expect  that  if  I  were  to  give  you  my  honest  opinion 
about  that  I  would  say  that  you  ought  to  take  away  from  the  Inter- 
state Commerce  Commission  all  its  executive  work.  I  have  already 
said  that.  You  ought  to  take  away  all  its  judicial  work,  and  I  do 
not  know,  but  I  would  say  that  you  ought  to  go  one  step  further. 
Now,  at  the  present  time  the  Interstate  Commerce  Commission  re- 
ceives a  complaint.  That  is  an  informal  complaint.  It  serves  that 
on  the  railroad.  It  endeavors  to  persuade  the  railroad  to  correct 
that  rate.  It  is  our  practice  at  the  present  time  to  say  to  a  com- 
plainant, "  if  the  rate  is  not  corrected,  if  you  desire  to  proceed  with 
this  matter,  we  will  formulate  a  complaint  and  send  it  to  you." 

The  Chairman.  Whether  you  believe  or  not  the  complaint  was  well 
founded? 

Mr.  Prouty.  If  I  did  not  believe  the  complaint  was  well  founded, 
if  I  did  not  believe  there  was  a  fair  question,  of  course  I  would  tell 
the  complainant  that  I  did  not  think  he  had  a  case;  but  if  I  thought 
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s  case  was  well  founded,  or  if,  after  I  told  him,  I  did  not  think  he 
kd  a  good  case,  and  he  insisted  that  it  was  a  good  case — as  a  com- 
ainant  did  the  other  day  (I  wrote  to  him  that  I  did  not  think  he 
id  a  complaint,  and  he  saia  he  thought  he  had,  and  he  thought  he 
uld  convince  my  associates  that  he  had,  and  would  like  to  have  a 
mplaint  sent,  so  I  instructed  to  have  it  sent,  and  I  think  it  has  been 
nt) — but  whenever  a  man  wants  to  proceed  with  his  complaint,  the 
itcrstate  Commerce  Commission  always  formulates  his  complaint 
r  him.  The  lawyers  do  not  know  how  to  do  that.  We  just  turn 
over  to  our  assistant  secretary,  who  has  a  force  for  that  purpose, 
id  he  formulates  the  complaint  and  has  it  filed.  There  are  some 
ses  in  which  we  go  no  further  than  that.  Where  the  question  is 
\e  of  very  general  interest  which,  we  think,  ought  to  be  heard  in 
e  interests  of  the  public,  we  sometimes  furnish  a  lawyer  to  develop 
e  facts  of  the  case.  Now,  I  am  inclined  to  think,  if  you  could 
range  this  thing  just  exactly  as  it  ought  to  be  arranged,  you  would 
eate  a  bureau  or  a  department — I  do  not  say  that  a  department 
3uld  be  any  too  large  for  it — which  had  jurisdiction  of  railroads. 
The  Chairman.  A  department  of  railways? 

Mr.  Prouty.  a  department  or  a  bureau  of  railways.  You  would 
Y  all  these  informal  complaints  before  the  bureau  of  railways,  and 
the  bureau  of  railways  thought  a  complaint  ou^ht  to  be  formulated 
would  be  the  duty  of  that  bureau  to  file  a  complaint  with  the  Inter- 
ite  Commerce  Commission,  and  I  would  create  a  commission  whose 
liole  duty  it  should  be  to  hear  and  decide  those  complaints.  You 
uld  not  find  any  men  too  good  for  such  a  commission ;  you  could  not 
id  any  too  impartial  men  for  such  a  commission ;  but  I  do  not  see 
ly  other  way  in  which  it  could  be  done. 

The  Chairman.  And  have  this  bureau  refer  the  complaint  to  the 
mmission  ? 

Mr.  Prouty.  In  my  opinion  you  have  got  finally  to  let  a  commis- 
>n  determine  what  these  rates  shall  be,  because  the  court  can  not 

>  it.     In  my  opinion  the  decision  of  the  commission  must  finally 

>  a  long  way  toward  being  taken  as  right.     In  my  opinion  there 
no  way  in  which  you  can  protect  the  railroads  of  this  country 

om  an  erroneous  de<;ision  of  that  conmiission  within  pretty  broad 
nits.  Of  course,  there  are  limits  within  which  you  can  and  limits 
ithin  which  you  can  not.  Anything  outrageous  can  be  stopped, 
lything  manifestly  wrong  can  \)e  stopped,  but  anything  that  is  a 
;tle  wrong  or  partly  wrong  I  do  not  believe  can  be  stopped.  There 
no  other  way  to  do  it.  That  is  the  way  they  do  it  m  Elngland, 
at  is  the  way  they  are  doing  it  in  Canada,  and  that  is  the  way  you 
ive  got  to  do  it  here;  and  1  believe  you  ought  to  create  a  commis- 
m  and  give  it  that  duty  and  also  take  away  from  it  entirely  all 
ese  duties  which  tend  to  make  a  commission  a  partisan  body,  and 
low  that  commission  to  decide  those  questions.  There  ought  to  be 
lOUgh  commissioners,  so  that  the  question  can  be  heard  and  decided 
xmnptly. 

The  Chairman.  If  they  reach  a  conclusion  that  a  rate  was  too 
gh,  would  ^ou  have  them  make  a  substitute  rate  that  would  go 
unediatel]^  into  effect  and  make  that  binding  upon  the  railroads, 
id  then  within  certain  limits  have  that  reviewed  or  not  reviewed  ? 
Mr.  PtoUTY.  I  think  they  must  have  the  power  to  make  a  rate 
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which  is  binding  upon  the  railroad,  unless  it  can  be  reviewed  under 
the  fourteenth  amendment. 

The  Chairman.  As  confiscatory  ? 

Mr.  Prouty.  Yes. 

The  Chairman.  But  outside  of  that  you  would  not  allow  it  to  be 
reviewed  ? 

Mr.  Prouty.  I  would  allow  it  to  be  reviewed  if  it  can  be,  but  Sen- 
ator Dolliver  says  that  it  can  not  be.  As  an  Interstate  Commerce 
Commissioner  I  would  a  great  deal  rather  act  if  my  acts  were  re- 
viewed by  some  competent  tribunal,  but  I  want  a  tribunal  which  is 
engaged  exclusively  in  that  business,  which  will  look  at  these  ques- 
tions as  I  do,  whicli  will  appreciate  them,  or  at  least  consider  them, 
from  the  same  standpoint.  1  do  not  mean  that  I  would  expect  they 
would  have  the  same  opinion  that  I  had  about  them,  because  I  sup- 
pose they  would  not,  but  if  they  do  not  I  am  entirely  satisfied.  Give 
me  a  competent  tribunal.  You  may  take  any  three  judges  in  this 
land,  I  do  not  care  who  they  are,  and  let  them  hear  these  questions 
from  one  year's  end  to  the  other,  let  them  become  familiar  with  every 
condition  which  surrounds  the  railway  transportation  of  this  country, 
and  I  will,  as  an  Interstate  Commerce  Commissioner,  prefer  to  be 
reviewed  by  a  body  of  that  sort  than  to  have  the  absolute  power  to 
make  the  rates  without  review,  because  I  am  conscious  of  the  fact 
that  I  might  make  mistakes,  and  I  think  I  might  sometimes  decide  in 
favor  of  uie  public  in  that  case  where  I  would  not  in  the  other. 

The  Chairman.  If  you  are  satisfied  that  the  difficulty  can  not  be 
settled,  that  the  dispute  between  the  carrier  and  the  shipper  can  not 
be  reconciled,  and  in  your  judgment  there  should  be  a  suit  brought, 
why  not  bring  that  suit  directly  in  the  court  rather  than  let  the  Com- 
mission take  the  time  and  have  a  hearing  and  then  have  that  re- 
viewed ?     Do  you  get  the  idea  ? 

Mr.  Prouty.  I  do,  entirely.  You  look  at  that  from  a  practical 
standpoint,  of  course. 

The  Chairman.  Yes;  to  prevent  delay. 

Mr.  Prouty.  In  some  instances  it  would  prevent  delay  and  in  some 
instances  it  would  not.  Let  me  ^ve  you  a  practical  illustration. 
Now,  you  take  the  only  case  in  which  an  application  has  been  made 
to  us  to  proceed  under  what  is  known  as  the  Elkins  bill.  That  was 
the  Wichita  sugar  differential  case.  In  that  case  the  question  at  issue 
was  the  comparative  rate  on  carloads  of  sugar  from  various  points 
to  Kansas  City  and  to  Wichita.  Sugar  is  refined  in  the  United  States 
very  largely  on  the  Atlantic  seaboard.  When  it  is  refined  on  the 
Atlantic  seaboard  it  may  get  to  Wichita  in  two  ways.  It  may  go  to 
Kansas  City  and  so  on  through  to  Wichita,  or  it  may  and  frequently 
does  go  down  to  Galveston  and  go  from  Galveston  by  rail  up  to  Kan- 
sas City,  and  in  that  way  it  goes  through  Wichita.  In  the  first  case 
the  sugar  travels  225  miles  larther  in  going  to  Wichita  than  going 
to  Kansas  City,  and  in  the  second  case  the  sugar  travels  225  miles 
farther  in  going  to  Kansas  City  than  in  going  to  Wichita. 

Now,  a  great  deal  of  sugar  is  produced  in  Louisiana,  at,  I  may  say, 
New  Orleans.  The  distance  from  that  point  of  production  to  Kansas 
City  and  to  Wichita  is  practically  the  same.  A  great  deal  of  sugar 
is  produced  out  on  the  Pacific  coast.  That  sugar,  in  order  to  get  to 
Kansas  City,  has  to  go  through  Wichita  to  Kansas  City.  Now,  out 
of  that  very  complicated  situation  there  has  grown  up  in  the  last 
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dozen  years  a  bitter  fight,  and  that  fight  has  resulted  in  the  applica- 
tion of  all  sorts  of  differentials  between  those  points.  The  differen- 
tial has  sometimes  been  15  cents.  It  has  sometimes  been  nothing. 
It  has  sometimes  been  five  or  seven  or  eight,  or  whatever  happens  to 
be.  On  the  1st  of  January  the  railroads  had  entered  into  an  agree- 
ment. They  had  arrived  at  some  sort  of  an  understanding  by  which 
that  differential  was  fixed  at  15  cents,  and  the  people  of  Wichita 
applied  to  the  Interstate  Commerce  Commission  and  asked  to  insti- 
tute a  suit  under  the  Elkins  bill  for  the  purpose  of  correcting  that 
discrimination. 

I  happened  to  be  in  the  West  at  that  time,  and  was  the  member  of  the 
Commission  who  saw  the  attorney  for  the  Wichita  people.  I  said  to 
him,  "  This  act  provides  that  the  Interstate  Commerce  Commission 
shall  institute  a  suit  if  it  has  reasonable  ground  to  believe  that  the 
present  differential  is  wrong.  I  can  not  say  that  I  have  any  reason- 
able ground  to  believe  that  the  present  differential  is  wrong.  We 
have  decided  that  the  rate  may  properly  be  higher  to  Wichita  than 
to  Kansas  City,  and  how  can  I  say,  without  some  investigation,  that 
your  rate  is  wrong,  and  how  can  I  recommend  the  institution  of  a 
suit  on  that  basis?  Before  I  can  do  that  we  must  have  an  investiga- 
tion." I  said  to  him,  "  You  file  a  complaint  with  the  Interstate  Com- 
merce Commission,  and  we  will  investigate  your  complaint,  and 
after  we  have  done  that  we  will  determine  whether  we  wall  proceed 
under  the  Elkins  bill  or  whether  we  will  make  an  order  and  proceed 
in  that  way."  I  think  his  complaint  was  filed  somewhere  about  the 
16th  or  17th  of  December.  We  had  to  be  in  Chicago  on  the  27th  of 
December,  and  w^e  heard  the  complaint  then.  We  decided  it  in  ten 
days  after  it  was  heard.  We  decided  that  they  ought  to  apply  a 
dinerential  of  8  cents. 

The  railroads  complied  with  that  order.  Now,  if  in  that  case  the 
Interstate  Commerce  Commission  had  brought  a  suit,  there  would 
not  have  been  any  termination  of  that  suit  until  it  got  through  to  the 
Supreme  Court  of  the  United  States.  The  shippers  at  Kansas  City 
were  on  one  side  and  the  shippers  at  Wichita  w^ere  on  the  other  side, 
and  they  were  bound  to  fight  it  out,  and  in  that  case  where  the  order 
of  the  Commission  was  complied  w4th  the  petitioners  got  relief 
within  a  month,  whereas  in  the  other  case  they  would  not  have  gotten 
it  within  two  years.  Now,  suppose  the  order  had  not  been  complied 
with.  Suppose  we  had  brought  a  suit  to  enforce  the  order.  There 
is  no  reason  why  we  might  not  have  secured  a  judgment  in  the  case 
of  that  suit  exactly  as  quick  as  we  could  secure  a  final  decree  in  the 
case  of  a  proceeding  under  the  Elkins  bill. 

Senator  Dolliver.  Was  that  an  order  within  the  present  power  of 
the  Commission  ? 

Mr.  Pbouty.  No;  the  order  of  the  Commission  was  this.  The 
Commission  ordered  that  they  cease  and  dasist  from  charging  the 
present  diflferential  of  15  cents  and  it  recommended  that  a  dinerential 
of  8  cents  be  substituted,  and  the  railways  accepted  the  recommenda- 
tion and  substituted  that  differential. 

Senator  Dolliver.  Do  you  recognize  the  present  differentials  exist- 
ing by  consent  of  the  public  in  the  railroads  as  a  beneficial  and  wise 
thing  and  something  m  the  interest  of  transportation,  or  would  you 
abolish  them. 
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Mr.  Prouty.  I  do  not  think  you  could  abolish  them. 

Senator  Dolliver.  Do  you  think  that  they  are  beneficial  and  in  the 
interests  of  the  public? 

Mr.  Prouty.  1  think  they  are  absolutely  essential^  yes.  I  was 
going  to  say  that  a  differential  sometimes  means  one  thing  and  some- 
times another.  Generally  speaking  I  think  there  must  be  a  difference 
in  rate  between  communities,  and  that  that  is  in  the  interest  of  com- 
petition.    You  could  not  have  competition  without  it. 

Senator  Dolliver.  One  other  question  and  I  am  through.  In 
adjusting  the  difference  between  localities  situate  on  different  rail- 
roads, don't  you  think  that  on  the  whole  the  railroads  themselves  on 
the  ground  having  charge  of  the  matter  could  adjust  those  differ- 
ences? 

Mr.  Prouty.  Yes. 

The  Chairman.  Better  than  the  Commission  ? 

Mr.  Prouty.  Yes,  I  do;  but  I  think  there  are  cases  in  which 
numbers  of  the  public  who  are  injured  should  have  some  remedy,  and 
in  a  case  of  that  sort  I  believe  the  only  possible  remedy  is  to  be  applied 
through  a  commission. 

The  Chairman.  Through  a  commission  rather  than  through  the 
courts? 

Mr.  Prouty.  I  do  not  think  the  court  has  the  power  to  apply  it. 

The  Chairman.  As  to  localities? 

Mr.  Prouty.  Certainly,  as  to  localities.  Now,  as  to  whether  in 
my  opinion  the  railroad  traffic  men  are  not  ordinarily  better  qualified 
than  a  member  of  the  Interstate  Commerce  Commission  to  determine 
what  these  differentials  should  be  between  different  points,  especiallv 
different  points  on  the  line  of  that  particular  traffic  man,  I  think 
that  he  in  all  cases  ought  to  have  that  right,  but  that  the  right  should 
be  subject  to  supervision  somewhere.  I  desire  to  give  an  illustration 
of  that.  I  can  best  take  all  these  illustrations  right  out  of  the  files 
of  the  Commission,  and  1  will  take  this  illustration  from  the  last  case 
that  we  had  in  Chicago.  A  good  deal  of  corn  is  raised  in  Texas,  but 
not  all  that  they  consume  there.  A  certain  amount  is  bought  in 
Kansas  and  sent  down  there.  It  is  sometimes  sent  as  com  meal  and 
sometimes  as  com  and  ground  in  Texas.  The  Texas  mills  have 
insisted  that  the  railroads  should  make  a  lower  rate  on  com  than 
they  made  on  corn  meal,  and  the  Texas  commissioners  insisted  that 
they  should  make  a  lower  rate  on  corn  than  on  corn  meal  for  the 
purpose  of  allowing  the  Texas  mills  to  grind  corn. 

This  differential  for  the  last  ten  years  has  been  3  cents  a  hundred 
pounds.  On  the  19th  day  of  last  February  it  was  advanced  from  3 
cents  a  himdred  pounds  to  from  7^  to  9  cents  a  hundred  pounds  by  rais- 
ing the  rate  on  corn  meal.  One  cent  a  hundred  pounds  is  a  pretty 
good  profit  in  grinding  that  corn  meal,  and  of  course  this  change 
in  that  differential  simply  puts  the  Kansas  miller  out  of  business, 
shut  up  the  mills,  and  they  apjplied  to  the  Interstate  Commerce  Com- 
mission to  investigate  that.  On  our  hearing  in  Chicago  these  facts 
were  developed :  The  Texas  commission  was  proposing  to  reduce  the 
rates  on  ^ain  and  the  products  of  grain  in  the  State  of  Texas,  and 
they  had  issued  notice  tnat  on  a  certain  day  they  would  have  a  hear- 
ing at  the  capitol  for  the  purpose  of  determining  whether  these  rates 
should  be  reduced.    The  millers  of  the  State  oi  Texas  were  asking 
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for  this  reduction  in  Texas  rates.  The  raih-oads  went  to  the  millers  of 
Texas  and  they  said  to  them,  "  Is  there  anything  you  want  here?" 
"  Why," said  the  millers, "  yes;  we  would  like  to  have  that  differential 
between  com  and  com  meal  increased ;  we  think  you  ought  to  put  the 
rate  on  corn  meal  up,"  The  railroad  said,  "All  right;  you  just  stay 
away  from  that  meeting  down  at  Austin  so  that  there  will  not  be 
any  excuse  for  the  Texas  commission,  if  it  imdertakes  to  reduce  these 
rates,  and  we  will  raise  this  differential;  we  will  raise  the  rate  on 
com  meal  to  the  rate  on  flour."  The  millers  kept  away  from  Austin — 
they  kept  their  part  of  the  bargain — and  they  stayed  away,  and  the 
Texas  commission  was  left  wiwiout  any  support  for  their  proposi- 
tion to  reduce  the  rates,  and  the  railroads  kept  their  part  of  the  bar- 
gain and  lifted  up  the  rate  on  corn  meal  so  that  the  differential  was 
from  9  to  7^  cents,  and  that  put  the  Kansas  mills  out  of  business. 
Now,  I  think  in  a  case  of  that  sort  those  Kansas  millers  ought  to 
have  somebody  to  whom  they  can  go  who  has  power  to  right  that 
wronff.  I  do  not  believe  those  Texas  lines  have  any  business  to  do 
that  ming. 

Senator  Kean.  That  was  all  in  Texas? 

Mr.  Proutt.  Oh,  no,  sir;  the  lines  that  did  it  were  the  lines  that 
led  from  Kansas  City  to  Texas — into  Texas.  Those  were  the  lines 
that  made  the  raise,  but  they  did  it  at  the  request  of  their  Texas 
connections.  You  talk  about  the  confiscation  of  property.  Could 
you  have  any  more  absolute  confiscation  of  property  than  the  con- 
fiscation of  the  property  of  those  mills?  You  talk  about  autocratic 
action.  Could  you  nave  any  action  that  is  any  more  autocratic  than 
thatf  Is  it  not  the  duty  of  the  United  States  Government  to  pro- 
vide a  tribunal  somewhere  which  justly  and  fairly  can  judge  be- 
tween these  Kansas  millers  on  the  one  side  and  these  railroad  lines 
on  the  other  side?  And  I  want  to  say,  Mr.  Chairman,  as  em- 
phatTically  as  I  can,  that  I  utterly  dissent  from  this  proposition 
which  has  been  sent  broadcast  over  the  country,  that  to  give  some 
tribunal  that  right  is  tantamount  to  investing  that  tribunal  with 
the  power  to  fix  the  interstate  rates  of  this  country.  I  want  to  insist 
that  there  is  not  the  slightest  analogy  between  the  two  propositions, 
and  I  want  to  make  that  as  plain  and  emphatic  as  I  can,  because  if 
to  bestow  upon  the  Interstate  Commerce  Commission  that  right  is 
to  clothe  it  with  the  right  to  make  the  interstate  rates  of  this  country, 
I  am  not  for  it ;  but  it  has  not  that  right,  it  has  not  that  power,  and 
it  is  not  analogous  to  that  power. 

Senator  DoUiivER.  What  is  the  objection  to  that  general  power? 

Mr.  Prouty.  Of  fixing  all  the  rates? 

Senator  Dolliver.  Yes. 

WLr.  Proutt.  Well,  now,  I  do  not  admit  that  the  Interstate  Com- 
merce Commission 

Senator  Dolliver.  Mr.  Stickney,  of  the  Great  Western  Railway, 
has  filed  a  paper  in  which  he  says  that  this  piecemeal  business  is 
worthless  to  the  public,  and  that  nothing  could  be  of  any  value  to  the 
public  in  that  particular  unless  the  power  to  adjust  these  schedules 
was  placed  bodily  in  this  Commission. 

Mr.  Proutt.  I  do  not  admit  that  a  propervcommission — and  I  do 
not  think  the  present  Commission  is  a  proper  commission — I  do  not 
admit  that  a  proper  commission,  with  the  proper  staff,  could  not 
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make  the  interstate  rates  of  this  country.  I  think  they  could,  without 
any  difficulty,  but  I  have  always  believed,  in  the  first  place,  that,  as  a 
matter  of  justice,  the  railroads  should  be  allowed  to  fix  their  own 
rates.  Our  railroads  are  private  property.  The  money  has  gone 
into  those  enterprises  upon  the  implied  understanding,  at  least,  that 
they  should  have  the  right  to  manage  them  as  they  wanted.  I  believe 
they  should  be  allowed  to  do  that,  subject  only  to  this  qualification, 
the  same  qualification  which  rests  upon  the  use  of  every  other  kind 
of  property  in  the  world,  that  they  shall  manage  that  property  within 
the  law. 

I  think  as  a  matter  of  justice  it  is  the  right  of  the  railroad  com- 
pany to  fix  its  own  rate  until  by  the  fixinjg  of  that  rate  it  injures  the 
public,  and  then  I  think  the  public  must  interfere  and  stop  it.  That 
IS  the  first  reason.  The  second  reason  is  that  in  my  opinion  it  is 
for  the  interests  of  the  public  that  they  should  fix  their  own  rates. 
I  think  it  is  for  the  interest  of  the  public  that  a  railroad  should  have 
the  right  to  develop  an  industry  on  its  own  lines.  Let  me  give  you 
an  illustration  of  what  I  mean  there,  and  I  will  take  that  from  the 
last  case  we  had  in  Chicago — another  case,  the  case  of  the  Meneshaw 
Wooden  Ware  Company.  Lard  tubs  are  used  in  great  quantities 
on  the  Missouri  Eiver,  and  until  of  late  they  have  been  manufac- 
tured in  Minnesota.  A  factory  has  been  established  at  Tacoma  to 
make  them.  Lumber  costs  less  in  Tacoma  than  it  does  in  Minnesota, 
although  labor  costs  a  little  bit  more.  Still  the  lard  tubs  can  be 
produced  much  more  cheaply  in  Tacoma  than  they  can  in  Minne- 
sota. The  Tacoma  people  went  to  the  Northern  Pacific  and  said, 
"  Make  us  a  rate  by  which  we  can  put  those  tubs  into  the  Missouri 
River  country."  A  rate  of  85  cents  was  made,  but  that  was  not 
satisfactory,  and  finally  a  rate  of  66  cents  was  made,  and  on  that 
rate  the  Tacoma  factory  sells  about  half  the  lard  tubs  used  in  the 
Missouri  River  district. 

It  seems  to  me  that  Mr.  Hanniford,  of  the  Northern  Pacific,  should 
have  the  right  to  make  a  rate  of  that  sort  to  develop  an  industry  on 
his  line,  provided  he  does  no  injustice  to  anybody  else,  and  I  believe 
it  is  for  the  interest  of  the  public  that  he  should  have  the  right  to 
make  that  rate.  The  case  came  up  in  this  way :  While  Mr.  Hanni- 
ford's  rates  on  those  commodities  irom  Tacoma  to  the  Missouri  River 
is  65  cents,  his  rate  the  other  way  is  $1.35,  and  a  complainant  said 
that  Mr.  Hanniford  ought  to  have  made  him  just  as  low  a  rate  from 
the  Missouri  River  to  Tacoma  as  he  made  from  Tacoma  to  the  Mis- 
souri River.  That  is  the  way  the  complaint  came  up;  but  my  point 
is  illustrated  by  the  rate  which  Mr.  Hanniford  made  to  develop  his 
industry.  I  think  he  should  be  allowed  to  do  that,  and  that  it  is 
for  the  interest  of  the  public  that  he  should.  In  my  judgment  the 
railroad  rates  of  this  country  to-day  are  lower  than  they  would  have 
been  had  they  been  made  by  any  interstate  commerce  commission  in 
the  world.  But  I  call  attention  especially  to  the  fact  that  the  influ- 
ences which  have  forced  down  the  railway  rates  of  the  United  States 
no  longer  operate  to  a  very  great  extent. 

AVhen  I  came  on  to  the  Interstate  Commerce  Commission  eight 
years  ago  there  was  a  most  vigorous  competition  between  the  railroads 
in  railway  rates  in  all  parts  of  this  country.    To-day  that  competi- 
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tion  has  disappeared.  You  have  left  the  kind  of  competition  that  I 
refer  to  in  some  cases,  but  that  competition  only  exists  in  peculiar 
cases  and  particular  cases,  and  it  is  disappearing.  You  have  heard, 
I  expect,  a  good  deal — I  have  not  read  these  hearings  so  I  do  not 
know— about  the  force  of  market  competition.  That  is  the  kind  of 
comi>etition  I  call  attention  to.  It  is  a  more  subtle  kind  of  com- 
petition than  railroad  comi^etition  is,  because  it  can  take  place 
between  the  railroads  which  reach  the  same  point  from  opposite 
directions,  and  that  is  not  true  where  you  have  the  simple  railway 
competition  between  competing  carriers,  so  to  speak.  But  let  me 
assume  a  case.     St.  Jjoiiis  sells  goods  in  Denver  and  Chicago  sells 

foods  in  Denver.  The  St.  Louis  merchant  says  to  the  Missouri 
^acific,  "Make  me  a  rate  and  I  will  give  you  some  traffic."  The 
Chicago  merchant  says  to  the  Northwestern,  ''  Make  me  a  rate  and  I 
will  give  you  some  traffic."  These  two  lines  make  the  rate  to  Denver 
a^inst  one  another,  bidding  against  one  another  for  the  purpose  of 
obtaining  the  traffic.  It  does  not,  as  a  general  rule,  increase  the 
amount  of  traffic,  it  does  not  increase  the  amount  of  groceries  con- 
sumed in  Denver;  it  simply  deterrtiines  whether  they  shall  start 
from  St.  Louis  or  Chicago,  whetlier  they  shall  go  by  the  Missouri 
Pacific  or  the  Northwestern.  Now,  then,  if  the  Missouri  Pacific  and 
the  Northwestern  are  owned  by  the  same  persons,  what  becomes  of 
your  market  competition  They  raise  that  rate  2  cents  a  hundred 
pounds;  the  distribution  of  the  traffic  is  exactly  the  same  and  your 
market  competition  is  gone. 

Senator  Dolliver.  Do  you  mean  to  say  that  that  kind  of  competi- 
tion between  the  Missouri"  Pacific  and  the  Northwestern  in  a  case  like 
that  has  disappeared  ? 

Mr.  Prouty.  Certainly  I  do,  to  a  very  great  extent.  I  do  not  mean 
to  say  entirely.  I  do  not  mean  to  say  it  has  disappeared  to  the  same 
extent  that  competition  in  the  rate  has,  because  that,  for  all  practical 
purposes,  has  absolutely  disappeared  in  the  United  States.     1  do  not 

Eretend  to  say  that  competition  in  facilities,  market  competition, 
as  disappeared,  but  I  sav  it  is  disappearing.  Let  me  give  you  an 
illustration  of  that.  I  will  take  this  from  our  own  files:  About  the 
1st  of  January,  1903,  the  rates  from  St.  Louis  and  that  territory  into 
Texas  were  advanced.  They  were  advanced  to  a  higher  point  than 
they  had  ever  touched  before  since  the  Interstate  Commerce  Commis- 
sion existed,  and  we  felt  that  it  was  our  dutv  to  investigate  the  ques- 
tion of  those  rates.  This  situation  was  developed :  Articles  consumed 
in  Texas  are  purchased  both  in  St.  Ijouis  and  Chicago  and  also  in  New 
York. 

Now,  the  rate  from  New  York  to  Galveston  and  from  Galveston 
to  the  interior  towns  of  Texas,  common  points,  as  compared  with  the 
rate  from  St.  Louis  to  Texas  common  points,  determines  whether  the 
goods  shall  be  bought  in  New  York  or  in  St.  Louis,  so  that  you  have 
there  market  competition.  It  turned  out  that  before  this  advance  in 
rates  from  St.  Louis  into  Texas  an  agreement  had  been  made  between 
the  steamship  lines  which  serve  Texas  and  the  railroads  which  carry 
that  traffic  into  the  interior  by  which  the  rates  from  New  York  were 
to  be  advanced  to  the  same  extent  that  the  rates  from  St.  Louis  were 
to  be  advanced,  and  the  traffic  men  testified  that  they  could  not  and 
they  would  not  have  made  the  advance  from  St.  Louis  had  not  the 
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New  York  lines  agreed  to  make  the  advance  from  New  York.  Just 
look  on  that  map  there  and  you  will  see  across  the  southern  part,  from 
Georgia  to  the  middle  of  Texas,  a  zone  where  yellow-pine  lumber 

frows.  There  are  mills  all  the  way  from  Georgia  to  the  middle  of 
exas,  nearly  1,500  miles.  Above  the  Ohio  River  and  east  of  the 
Mississippi  Kiver  and  west  of  a  line  drawn  from  Pittsburg  to  Buffalo 
is  what  IS  called  the  Central  Freight  Association  territory.  Very 
large  quantities  of  yellow-pine  luniDer  are  produced  in  that  whofe 
section  which  find  their  way  into  the  Central  Freight  Association 
territory,  and  the  mills  all  the  way  from  Georgia  to  Texas  desire  to 
sell  in  that  territorv. 

Now,  there  you  liave  market  competition,  and  market  competition 
of  the  most  virulent  kind,  and  that  sort  of  market  competition  ham- 
mered down  that  rate  until  it  was  a  low  rate  without  the  slightest 
doubt.  That  competition  has  disappeared.  Those  rates  were  ad-/ 
vanced,  first  1  cent,  and  then  another  cent,  and  finally  they  were 
advanced  2  cents  a  hundred  pounds,  and  the  testimony  on  that  trial 
was  to  the  effect  that  unless  every  line  which  led  from  every  part  of 
that  territory  had  first  agreed  to  make  that  advance  it  never  could 
have  been  made.  That  is  the  testimony.  That  is  what  I  mean  by 
the  disappearence  of  market  competition.  I  don't  know  whether 
you  gentlemen  appreciate  the  extent  to  which  railroad  operation  has 
been  unified  in  the  United  States.  I  had  occasion  the  other  day  to 
tell  one  of  our  clerks  in  our  office  to  make  me  up  a  statement  whidi 
would  show  certain  facts  with  reference  to  certain  great  systems  of 
railroads  in  the  United  States.  I  gave  to  him  six  systems,  and  if  I 
remember  right  those  six  systems  were  the  Vanderbilt  system,  the 
Pennsylvania  system,  the  Gould  system,  the  Harriman,  the  Hill  sys- 
temj  and  the  Rock  Island  system.  I  said  to  him,  "  You  take  the 
statistical  returns  of  the  railways  to  the  Interstate  Commerce  Com- 
mission and  tell  me  from  those  statistical  returns  how  many  miles 
of  railroad  are  controlled  by  those  six  systems."  He  did  so,  and  it 
turned  out  that  of  all  the  railroads  of  the  United  States  about  55 
per  cent  were  embraced  in  those  systems. 

But,  gentlemen,  that  did  not  express  it,  for  the  simple  reason  that 
the  railroads  which  were  embraced  within  those  systems  do  so  much 
more  business  and  were  so  much  more  important  than  the  railroads 
left  out  of  the  systems.  For  instance,  there  are  17,000  miles  of  double 
track  in  the  United  States.  Of  that  17,000  miles  10,000  miles  belong 
to  the  Pennsylvania  and  the  New  York  Central  systems  alone.  Oi 
the  railway  capitalization  of  the  United  States  two-thirds  is  em- 
braced in  those  systems.  Of  the  railway  gross  receipts  in  the  United 
States  62  per  cent  are  embraced  in  those  systems.  That  does  not 
express  it.  The  men  who  are  potential  in  tnese  systems  arie  poten- 
tial in  other  railroads  in  the  United  States.  I  say  that  competition 
between  the  railroads  has  ceased,  and  if  it  has  not  ceased  entirely  it 
will  in  the  near  future.  The  end  of  this  thing  is  not  yet.  You  come 
up  into  my  country,  and  take  the  Boston  and  Maine  Railway  Com- 
pany, and  there  you  have  a  property  which  operates  2,300  miles  of 
railway.  Its  capital  stock  is  $27,000,000,  so  that  an  investment  of 
$14,000,000  controls  every  railroad  there  is  in  New  England  north 
of  Boston  and  Albany  and  east  of  the  Green  Mountains.  You  can 
go  then  into  Mr.  Hine  s  territory.  I  do  not  remember  just  how  much 
the  Louisville  and  Nashville  operates,  but  probably  3,500  miles. 
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The  Atlantic  Coast  Line  operates  4,500  miles,  and  the  Atlantic  Coast 
Line  owns  the  Louisville  and  Nashville.  The  capital  stock  of  the 
Atlantic  Coast  Line,  as  I  remember  it,  is  $38,000,000;  so  that  an 
investment  of  $19,000^000  controls  those  8,000  miles  of  railway. 
Why,  gentlemen,  there  is  no  limit  to  it.  You  can  not  rely  on  competi- 
tion to  reduce  these  rates.  That  is  the  point  1  wish  to  make.  I  say 
that  you  must  rely  on  something  else,  because  competition  has  ^one- 
I  do  not  say  that  it  ought  not  to  go.  I  do  not  say  that  anybody  is 
complaining  because  it  has  gone,  but  I  say  it  has  gone,  as  a  fact. 

Senator  Dolliver.  Those  cases  you  cited  where  the  differentials 
were  changed,  were  they  such  cases  that  you  think  could  not  be 
brought  directly  into  the  courts  under  the  Constitution,  according  to 
your  argument— in  the  first  instance,  I  mean  ? 

Mr.  Prouty.  I  do  not  think  the  court  has  any  power  to  determine 
a  rate  for  the  future,  and  I  do  not  think  that  the  Commission  has 
to-day  on  its  docket  a  case  which  can  be  satisfactorily  disposed  of 
without  determining  the  rate  for  the  future.   - 

Senator  Doi^liver.  These  are  the  cases  you  cited. 

Mr.  Prouty.  Yes. 

Senator  Doli-iver.  You  say  the  power  to  fix  the  rates  primarily 
belongs  to  the  road,  but  there  should  be  this  power  invested  in  some 
tribunal  to  correct  an  abuse.  The  power  of  those  to  fix  a  rate,  accord- 
ing to  the  testimonv  given  here,  would  lead  to  the  reduction  of,  say, 
1,000  rates, 

Mr.  Prouty.  That  is  often  so. 

Senator  Doij^iver.  Following  that  up,  you  would  reach  nearly  all 
the  rates  in  the  country. 

Mr.  Prouty.  I  do  not  think  you  would;  but  I  would  like  to  say  a 
word  on  that,  because  I  have  some  ideas  about  that.  Suppose  that 
the  Esch-Townsend  bill  became  a  law.  That  is  a  rather  violent  sup- 
position, but  we  may  suppose  it  for  the  sake  of  argument.  We  will 
say  that  to-morrow  morning  it  becomes  a  law.  Every  traffic  manager 
in  the  United  States  has  exactly  the  same  right  to  change  his  rates 
to-morrow  morning  that  he  has  now.  There  is  no  question  about  that. 
If  that  bill  became  a  law,  what  would  happen?  I  do  not  know  of 
any  better  answer  to  that  question  than  to  inquire  what  did  happen. 
The  Interstate  Commerce  Commission  never  possessed  the  power  to 
make  a  rate  or  to  fix  a  differential,  but  the  Interstate  Commerce  Com- 
mission supposed  that  it  had  that  power.  It  exercised  that  power. 
The  people  supposed  it  had  that  power.  The  railroads,  with  some 
few  exceptions,  supposed  it  had  that  power  and  conceded  it.  Now, 
what  did  happen  wnen  just  exactly  that  thing  was  done?  The  act 
to  regulate  commerce  went  into  effect  in  April,  1887.  On  November 
1,  1887,  the  Commission  decided  the  case  of  the  Board  of  Farming- 
ton,  if  I  get  the  name  right,  against  the  Milwaukee  and  St.  Paul  road. 

The  AClwaukee  and  St.  Paul  has  two  lines  between  St.  Paul  and 
Chicago,  one  of  which  is  called  the  "  River  Line,"  running  through 
R^  winff,  and  the  other — I  forget  the  name — runs  through  Farm- 
ington  and  is  a  longer  line.  The  rate  on  grain — corn,  wheat,  and  grain 
products — on  the  river  line  was  7^  cents  to  Chicago,  and  the  rate  on 
the  other  line  from  Farmington  was  15^  cents  to  Chicago.  Farming- 
ton  complained  that  there  was  an  undue  discrinrination  against  that 
town.  The  Commission  heard  the  case  and  decided  that  there  was — 
decided  that  the  rate  from  Farmington  must  not  exceed  the  rate  from 


2882  REGULATION  0^  RAILWAY  RATES' 

Red  Wing  and  other  points  on  the  river  division  by  more  than  one- 
third,  and  that  order  was  complied  with.  Immediately  afterwards 
there  came  this  Evans  case,  of  which  I  have  spoken,  m  which  the 
court  reduced  the  rate  on  wheat  from  Walla  Walla  to  Portland  from 
80  to  23^  cents.  Immediately  afterwards  came  the  Reynolds  Case,  in 
which  the  Commission  determined  the  classification  on  lumber  should 
be  the  same  as  the  classification  on  ties,  and  it  ordered  the  railways 
to  make  the  classificaton  on  ties  the  same  as  the  classification  on 
lumber. 

The  thing  I  desire  to  call  attention  to  is  the  fact  that  the  Interstate 
Commerce  Commission  did  exercise  then  exactly  the  power  which  it 
says  must  be  exercised  by  some  commission  now,  and  the  important 
bearing  of  that  is  to  determine  what  would  be  the  result  to-day. 
What  was  the  result  then?  The  result  then  was  that  a  good  many 
complaints  of  discrimination  were  filed;  that  very  few  complainte 
for  unreasonable  rates  were  filed;  but  there  was  no  overturning  of 
commercial  conditions,  there  was  no  attack  on  railway  securities^  the 
streets  were  not  filled  with  widows  and  orphans  rendered  destitute 
by  that  legislation.  It  produced  very  little  effect  on  the  railroad 
operations  of  this  country.  There  is  no  reason  to  suppose  that  the 
effect  to-day  would  be  any  different.  There  are  more  unreasonable 
rates  to-day. 

Senator  Dolliver.  That  you  have  reasoned  from  the  fact  that  after 
the  interstate-commerce  law  was  passed  it  became  evident  that  the 

{general  railway  situation  was  pretty  nearly  perfect;  that  there  was 
ittle  or  no  dissatisfaction  in  it  and  few  or  no  complaints  made  against 
it.    Would  that  same  state  of  things  prevail  to-day  ? 

Mr.  Prouty.  No;  I  think  there  was  the  greatest  dissatisfaction 
before  that  act  was  passed. 

Senator  Dollivek.  There  was  a  good  deal  of  talk  ? 

Mr.  Prouty.  But  the  testimony,  if  you  will  look  into  it,  showed  the 
rankest  condition. 

Senator  Dolliver.  How  did  it  happen  so  few  complaints  were 
made? 

Mr.  Prouty.  A  law  does  two  thingj>:  It  punishes  a  thing  which  is 
wrong — corrects  that — and  it  prevents  the  perpetration  of  a  thing 
which  is  wrong. 

Senator  Dolliver.  Did  it  in  this  case  actually  operate  to  induce  the 
railroads  to  themselves  immediately  set  about  the  correction  of  these 
evils  ? 

Mr.  Prouty.  Certainly ;  the  railroads  of  this  country  absolutely  re- 
vised their  tariffs  in  all  official  classification  territory  from  the  time 
the  long  and  short  haul  clause  was  observed,  and  all  over  the  country 
these  tariffs  were  revised  to  conform  with  what  was  understood  to  be 
the  requirement  of  the  law — certainly.  And  that,  I  should  expect, 
would  be  the  effect  of  the  passage  of  a  substantial  law  now. 

The  Chairman.  You  say  that  competition  is  destroyed,  or  in  many 
instances  it  is  destroyed,  and  therefore  I  infer  the  possibility  you 
stated  that  the  rates  can  be  advanced  and  have  been  advanced  by 
reason  of  this  diminution  of  competition? 

Mr.  Prouty.    Yes. 

The  Chairman.  But  is  it  not  a  fact  that  it  is  to  the  interests  of  the 
railroads  themselves  to  help  build  up  and  foster  the  localities  on  their 
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lines,  and  is  it  probable  or  possible  that  they  would  oppress  localities 
situate  on  their  lines  and  advance  rates  to  the  injury  of  the  com- 
munities? 

Mr.  Prouty.  There  is  no  prospect  that  an  enlightened  railroad 
manager  would  do  anything  which  would  lessen  the  revenues  of  his 
railroad. 

The  Chairman.  Does  not  the  railroad  live  and  prosper  and  have 
success  just  as  the  communities  it  reaches  do? 

Mr.  pROLTTT.  It  certainlv  does. 

The  Chairman.  And  can  a  railroad  afford,  under  those  conditions, 
to  unreasonably  advance  the  tariff  rates? 

Mr.  Prouty.  A  railroad  can  not  afford  to  advance  the  tariff  rates  to 
such  an  extent  as  will  deplete  its  revenues. 

The  Chairman.   Or  reduce  business. 

Mr.  Prouty.  It  may  reduce  its  business  and  not  deplete  its  i-eve- 
nues.  Take  an  illustration.  I  put  it  to  Mr.  Baer  when  he  was 
talking  about  coal.  There  are  4,000,000  tons  of  anthracite  coal  u«^ed 
in  the  city  of  New  York.  If  the  price  of  that  coal  is  advanced  a 
dollar  a  ton,  it  will  perhaps  decrease  its  use  by  a  half  million  tons,  so 
that  you  will  sell  three  million  and  a  half  tons  there.  If  you  increase 
that  price  a  dollar,  vou  gain  three  million  and  a  half  dollars,  and  you 
lose  uie  sale  of  halt  a  million  tons. 

Senator  Dolliver.  That  is  where  the  road  owns  the  product? 

Mr.  Prouty.  Yes. 

Senator  Dolliver.  There  is  no  competition;  and  there  is  another 
thing  that  the  road  was  doing — a  vicious  thing. 

Mr.  Prouty.  I  do  not  say  that  it  is  a  vicious  thing  or  an  improper 
thing  at  all.  I  do  not  intimate  that.  I  do  not  say  that  the  rate  is 
too  high. 

Senator  Dolliver.  It  is  an  abuse. 

Mr.  Prouty.  I  do  not  claim  it  is  an  abuse.  I  am  not  intending  to 
make  any  insinuation  that  the  rate  is  too  high. 

Senator  Dolliver.  But  do  you  think  it  is  proper  for  railroads  to  be 
interested  in  manufacturing  or  mining  as  against  their  competitors 
on  their  lines? 

Mr.  Prouty.  That  is  an  economic  proposition.  No ;  I  do  not  much 
think  that  it  is;  but  they  are  in  a  great  many  cases,  not  only  in  the 
case  of  the  anthracite-coal  roads  in  Pennsylvania,  but  it  is  the  case 
with  the  bituminous  roads  out  West  and  in  a  great  many  places. 
Now,  what  I  wanted  to  say  was  this :  Take  the  cattle  rate  from  Texas. 
That  cattle  rate  has  been  advanced  three  times  within  the  last  six 
years.  I  do  not  suppose  that  the  advance  in  that  cattle  rate  has 
affected  the  movement  of  cattle.  I  expect  there  are  probably  as 
many  cattle  raised  in  Texas  to-day  as  would  be  raised  in  Texas  if  the 
rate  was  exactly  the  same  as  it  was  six  years  ago.  Nevertheless,  the 
revenues  of  the  companies  have  been  very  materially  increased,  so 
that  when  vou  can  increase  the  rate  without  diminishing  the  move- 
ment it  is  for  the  interest  of  the  railway  to  increase  the  rate ;  and  it 
may  often  happen  that  a  railroad  can  increase  the  rate  without 
diminishing  the  movement  to  a  point  which  would  be  utterly  unrea- 
sonable and  unjust. 

I  would  like  to  say  one  thing  more.  I  said  competition  had  pretty 
well  gone  out  in  this  country.     We  heard  some  testimony  the  other 
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tnoming  which  rather  illustrates  that.  It  was  the  testimony  in  the 
ease  of  the  Pittsburg  Plate  Glass  Company,  which  complained  that 
the  import  rates  from  Antwerp  to  certain  points  in  this  country  were 
lower  than  the  domestic  rates  in  this  country.  It  appeared  that  the 
rate  from  Antwerp  to  Chicago  through  Boston  was  40  cents,  and 
from  Boston  to  Chicago  the  rate  was  53  cents,  as  I  remember  it.  It 
appeared  that  the  rate  which  Mr.  Fish  charges  from  New  Orleans 
to  Chicago  was  75  cents,  but  that  the  through  rate  from  Antwerp 
through  New  Orleans  via  the  Illinois  Central  was  32  cents.  Now, 
when  we  came  to  in(juire  into  it,  this  turned  out  to  be  the  fact. 
There  was  no  competition  between  New  York  and  Chicago;  they 
had  got  that  out  of  the  way.  There  was  no  competition  between 
Boston  and  Chicago;  they  had  got  that  out  of  tne  way.  There 
was  no  competition  between  New  Orleans  and  Chicago  because  that 
was  out  of  the  way ;  but  when  you  started  on  the  other  side  in  Ant- 
werp, where  you  could  come  in  through  the  Gulf  of  St.  Lawrence  or 
through  Boston  or  New  York  or  New  Orleans  or  Galveston,  there 
was  the  most  active  competition,  and  that  competition  produced  a  rate 
of  38  cents  from  Antwerp  to  Minneapolis  as  against  the  rate  of  40 
cents  from  Chicago  to  Minneapolis. 

That  illustrates  the  effect  of  competition.  They  have  expressed 
the  thought  that  they  were  confident  they  would  be  able  to  get  rid 
of  that  competition.  They  had  not  been  able  to  devise  a  means 
yet,  but  they  thought  that  within  a  short  time  they  would  be  able  to 
persuade  the  Gulf  lines  that  they  ought  to  get  together  and  fix  the 
rate  up  and  then  they  would  be  able  to  charge  the  foreigner  just  as 
much  as  the  American. 

Senator  Dollfver.  What  localities  were  injured?  What  localities 
complained  and  will  complain  to  you  ? 

Mr.  Prouty.  The  people  who  complained  were  the  Pittsburg  Glass 
Company.  They  said :  "  Great  heavens,  we  manufacture  glass  down 
here  m  Pittsburg,  and  it  costs  us  more  to  get  our  product  up  to  Min- 
neapolis than  it  costs  the  Belgian  manufacturer  to  get  his  product  all 
the  way  from  Antwerp." 

Senator  Dolliver.  Was  the  complaint  made  to  the  Commission? 

Mr.  Prouty.  Yes. 

Senator  Dolliver.  What  is  the  disposition  of  that? 

Mr.  Prouty.  We  have  not  decided  that  case  yet. 

Senator  Dolliver.  Now,  in  beginning  an  inquiry,  how  would  you 
constitute  the  Commission?  Would  vou  have  their  term  of  service 
for  a  long  time — longer  than  now  ? 

Mr.  Prouty.  If  you  ask  me  what  I  think  about  it  as  an  individual, 
I  would  say  "  no."  If  you  ask  me  what  my  opinion  about  it  is  if  1 
were  to  be  appointed  an  interstate  commerce  commissioner,  I  would 
say  "  yes." 

Senator  Dolliver.  Do  you  think  a  body  subject  to  political  in- 
fluences, such  as  is  the  case  of  the  Commission  at  present,  removal 
at  the  pleasure  of  the  President 

Mr.  Prouty.  I  do  not  understand  that  the  commissioners  can  be 
removed  at  the  pleasure  of  the  President  He  takes  that  view  of  it, 
but  I  do  not. 

Senator  Dolliver.  At  the  end  of  a  given  time  or  at  pleasure  would 
you  be  as  untrammeled  and  free  to  act  as  a  court  which  was  appointed 
for  life? 
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Mr.  Proutt.  No;  I  think  you  obtain  a  somewhat  more  independent 
action  in  case  of  a  court  than  you  do  in  case  of  a  commission,  but, 
after  all,  I  think  it  is  a  pretty  good  plan  to  have  an  administrator 
coming  back  to  the  source  of  power  about  once  in  six  or  seven  years. 
I  do  not  find  any  fault  with  that. 

Senator  Dolliver.  If  the  power  is  given  the  Commission  to  sub- 
stitute a  rate  for  one  challenged,  will  not  that  confer  upon  it  the 
power  to  advance  and  lower  rates? 

Mr.  Prouty.  I  do  not  think  the  Commission  would  exercise  the 
power  to  advance  a  rate.  It  would  confer  that  power  and  it  must 
of  necessity  confer  that  power  if  the  Commission  is  to  fix  a  differ- 
ential, because  there  are  certain  cases  wUiere  a  differential  can  not  be 
fixed  unless  you  have  a  right  to  fix  both  the  maximum  and  the  mini- 
mum rates. 

Senator  Dolliver.  Where  discriminations  between  the  communities 
are  alleged,  if  the  power  is  given  to  the  Commission  to  fix  the  rate, 
could  it  not  lower  the  rate  or  raise  the  rate  to  avoid  the  discrimina- 
tion ? 

Mr.  Prouty.  I  think  the  Commi&sion  in  that  case  should  be  allowed 
to  determine  the  differential  without  saying  whether  the  rate  should 
be  lower  or  higher.  The  railroads  should  be  allowed  to  observe  it. 
If  they  decline  to  observe  it,  then  the  Commission  should  be  allowed 
to  do  it. 

Senator  Doixiver.  Could  you  control  the  question  of  discrimina- 
tion between  comnmnities  except  on  the  power  to  fix  both  the  maxi- 
mum and  the  minimum  ? 

Mr.  Prouty.  I  have  answered  that  question. 

Senator  Dolliver.  That  is  all  the  questions  I  desire  to  ask. 

Mr.  Prouty.  I  want  to  add  one  thing.  I  have  said  that  the  power 
to  correct  a  rate  was  not  in  any  way  analogous  to  the  power  to  nx  the 
interstate  rates  of  this  country,  and  it  is  not;  but  there  is  a  certain 
basis  of  fact  to  the  claim  of  the  railroads  in  that  respect.  If  you  fix 
one  rate  to-day  and  another  rate  to-morrow,  you  presently  have  fixed  a 
great  many  rates,  and  if  those  rates  can  not  be  departed  from  without 
the  consent  of  the  Commisison  or  a  court  that  fixes  the  rates,  you  have 
got  in  fact  a  more  or  less  rigid  system  of  rates.  I  have  always  insisted 
m  order  to  obviate  that  difficulty — I  do  not  think  there  is  any  real 
difficulty,  but  in  order  to  obviate  it,  if  there  be  one — that  the  rate 
fixed  by  the  Commission  should  be  observed  for  a  certain  length  of 
time,  and  should  then  cease  to  be  obligatory  on  the  carrier.  1  have 
said  if  the  railroads  observe  it  for  a  year  or  two  years  that  the  carrier 
should  have  the  same  right  to  change  that  rate  as  any  other  to 
begin  anew. 

Senator  Cullom.  Mr.  Prouty,  I  do  not  think  I  want  to  ask  you 
very  many  questions,  but  as  I  understand  you,  the  chief  thing  that 
you  think  ought  to  be  done  by  this  Congress  if  they  do  anythinsr,  is 
to  not  only  allow  you  to  determine  a  reasonable  rate  on  complaint, 
but  if  you  find  thact  it  is  not  reasonable,  to  allow  you  to  make  another. 

Mr.  Prouty.  I  do  not  say  that  any  power  should  be  conferred  on 
me  or  that  it  shall  be  conferred  upon  the  present  Commission,  or  any- 
thing of  the  sort,  but  I  say  in  order  to  regulate  the  railroad  rates  of 
this  country  you  have  got  to  do  it  by  a  commission,  and  that  commis- 
sion must  do  what  you  have  said.  It  must  have  the  right  to  fix  the 
rate. 
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Senator  Culix)m.  I  do  not  mean  you  personally  or  this  particulai* 
Commission,  but  any  commission  that  may  be  appointed. 

Mr.  Prouty.  Some  commission. 

Senator  Cuf.lom.  You  think  it  ought  to  be  a  commission  to  fix  a 
rate  for  the  future. 

Mr.  Prouty.  It  can  not  be  anything  else.  I  do  not  know  whether 
it  has  been  spoken  of  here  or  not,  but  the  experience  of  the  English 
people  on  that  point  is  instructive.  They  have  a  law  like  ours,  ex- 
cept that  Parliament  fixes  the  maximum  rate. 

Senator  CuLiiOM.  You  do  not  believe  a  maximum  rate  in  this  coun- 
try would  amount  to  anything? 

Mr.  Prouty.  It  depends  on  who  fixes  it.  If  the  legislature  of 
Nebraska  fixes  it,  it  amounts  to  a  good  deal ;  if  somebody  else,  it  may 
not. 

Senator  Cullom.  Can  a  commission  or  anybody  else  make  a  rate 
for  the  whole  country  and  put  it  in  force  and  say  no  railroad,  no 
interstate  commerce  carrier,  should  go  above  it? 

Mr.  Prouty.  Congress  could. 

Senator  Cullom.  We  could  make  it,  but  could  it  be  operated  suc- 
cessfully in  the  interests  of  the  public  as  well  as  of  the  railroads? 

Mr.  Prouty.  It  would  depend  on  the  schedule.  If  the  schedule 
was  all  right,  the  railroads  might  fall  below  that  if  they  wanted  to. 
That  is  what  a  railroad  does  when  it  develops  an  industry  on  its 
lines ;  it  makes  a  lower  rate  and  not  a  higher  one. 

Senator  Cullom.  If  the  maximum  rate  were  to  be  made  for  the 
whole  country,  it  would  have  to  be  made  so  high  that  the  railroads 
would  not  observe  it  or  else  the  people  would  be  charged  more  in 
many  cases  than  they  ought  to  be. 

Mr.  Prouty.  I  would  not  favor  the  attempt  to  make  a  maximum 
rate.     I  have  said  that. 

Senator  Culfx)m.  Some  of  these  States  make  maximum  rates. 

Mr.  Prouty.  Yes ;  and  some  make  absolute  rates. 

Senator  Cullom.  And  it  is  possible  that  in  a  State  a  maximum 
rate  might  be  lifted  up  and  not  be  injurious,  but  when  you  come  to 
a  whole  country  with  all  sorts  of  conditions  existing  it  would  seem 
to  me  at  least  that  the  maximum  rate  would  be  of  no  particular 
account;  and,  as  I  understand,  you  would  not  approve  the  making 
of  such  a  rate  ? 

Mr.  Prouty.  No  ;  I  have  never  believed  in  that. 

Senator  Culfx^m.  But  you  do  believe — I  want  to  get  that  under- 
stood thoroughly  whether  you  do  or  not — that  a  commission,  to  have 
its  full  force  and  value  to  the  country,  ought  to  have  the  power  not 
only  to  determine  what  a  reasonable  rate  is  or  what  an  unreasonable 
rate  is,  but  when  they  determine  that  a  rate  is  unreasonable,  to  under- 
take or  to  declare  what  a  reasonable  rate  should  be. 

Mr.  Prouty.  Certainly. 

Senator  Cui^lom.  And  you  are  willing  to  let  that  rate  be  subject 
to  a  court  of  review,  to  be  investigated  afterwards?' 

Mr.  Prouty.  I  think  it  ought  to  be,  in  just  so  far  as  a  court  can 
review  it. 

Senator  Cullom.  You  think  it  ought  to  be? 

Mr.  Prouty.  Yes,  sir. 

Senator  Cullom.  What  would  you  do  in  the  meantime?  Would 
you  have  the  rate  take  effect  immediately  upon  your  making  it? 


REGULATION    OF   RAILWAY   RATES.  2887 

Mr.  Proijty.  I  do  not  think  that  you  can  say  anything  about  that. 
I  think  the  court  has  an  absolute  right  to  decide  anct  suspend  any  rate 
which  any  commission  may  make  and  that  you  can  not  help  it. 

Senator  Cullom.  That  is  probably  so,  6ut  the  court  would  have 
to  have  some  little  time  to  do  that  in,  and  what  would  you  do  with 
the  rate  in  the  meantime? 

Mr.  Phouty.  It  seems  to  me  that  a  rate  ought  to  stand  in  abeyance 
long  enou^  to  permit  a  railroad  company  to  take  any  steps  it  wanted 
to  take.  It  must  publish  its  schedules  if  it  wants  to  put  a  rate  in 
effect,  and  it  must  nle  a  petition  if  it  wants  to  test  a  rate. 

Senator  Cullom.  You  were  going  to  leave  it  to  the  courts  to  deter- 
mine that  question. 

Mr.  Phoutt.  I  think  when  the  question  gets  to  the  courts  the  court 
will  take  its  own  time. 

Senator  Cullom.  I  am  talking  now  about  what  you  would  do  with 
the  rate  before  the  court  gets  hold  of  it. 

Mr.  Prouty.  It  seems  to  me  the  rate  ought  to  go  into  effect  after  so 
many  days.    That  is  the  ordinary  rule. 

Senator  Cullom.  You  have  talked  a  good  deal  about  these  cases 
that  you  have  had  under  consideration.  It  has  been  stated  here^il 
believe,  that  some  thirty-odd  cases  have  been  tried  by  you  which  have 
been  taken  to  the  courts,  and  all  but  two  of  them,  perhaps,  have  been 
overruled.    Is  that  true  ? 

Mr.  Pbouty.  I  can  not  gjve  you  the  exact  figures,  and  I  think  you 
had  better  ask  somebody  eGe  on  the  Commission  about  that.  I  simply 
say  this,  that  I  do  not  think  the  Commission  has  ever  been  overruled 
by  the  Supreme  Court  of  the  United  States  on  a  question  of  fact. 
We  have  attempted  to  make  something  out  of  this  law. 

Senator  Cullom.  I  wish  you  would  explain  a  little  about  these 
cases  that  have  been  taken  to  the  courts  and  overruled. 

Mr.  Prouty.  You  have  a  ^ood  illustration  of  that  in  the  case  re- 
ferred to,  this  Missouri  Pacific  Case,  in  which  the  court  held  that 
the  circuit  court  might  take  jurisdiction  and  grant  an  injunction. 
This  Commission,  a  good  many  years  ago,  in  looking  around  for 
some  way  in  which  this  law  could  be  enforced,  instituted  that  suit.  I 
call  attention  to  the  fact  that  this  suit  was  begun  by  the  Commission 
and  not  by  the  recommendation  of  Congress  or  the  advice  of  anybody 
else ;  the  Commission  did  that  because  it  was  trying  to  find  a  way  in 
which  to  enforce  the  law.  We  brought  a  suit  in  the  name  of  the  United 
States  to  enforce  the  act  to  regulate  commerce.  Before  that  was  decided 
the  Elkins  bill  had  become  a  law;  but  if  the  Elkins  bill  had  not 
been  passed,  the  judgment  of  the  court  would  have  been  against  the 
contention  of  the  Commission  in  that  case,  and  that  would  have  added 
one  more  to  the  cases  in  which  the  Commission  was  overruled.  Now, 
what  the  Commission  was  trying  to  do  was  to  find  some  foothold, 
some  place  where  it  could  stand  to  enforce  the  provisions  of  this  law. 

Senator  Newlands.  Was  that  a  suit  to  enjoin  rates? 

Mr.  Prouty.  No  ;  to  prevent  the  charge  of  higher  rates  to  Wichita 
than  to  Omaha. 

Senator  Newlands.  You  say  the  court  would  have  held  that  the 
court  had  no  jurisdiction  in  that  case  if  it  had  not  been  for  the 
Elkins  bill? 

Mr.  Prouty.  The  court  says  that. 
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Senator  Cullom.  Are  you  certain  about  that? 

Mr.  Prouty.  I  think  so. 

Senator  Cullom.  It  is  true  they  did  hold  that  if  the  Elkins  bill 
had  not  passed  it  would  take  jurisdiction^ 

Mr.  Prouty.  When  you  get  seven  members  of  the  Supreme  Court 
you  get  a  good  many.     It  is  generally  about  four  to  five. 

Mr.  Commissioner  Fifer.  I  think  the  majority  opinion  was  a^inst 
the  injunction,  that  the  injunction  would  not  he  under  the  old  law; 
but  the  Elkins  bill  in  the  meantime  had  become  a  law  and  the  court 
said  it  could  not  trv  the  case  under  the  Elkins  law. 

Mr.  Prouty.  That  may  be ;  that  is  what  I  understood. 

Senator  Doixiver.  What  has  become  of  that  case? 

Mr.  Prouty.  Nothing  has  been  done  with  that  case  for  this 
reason.  The  Commission  has  held  in  several  instances  that  competi- 
tive conditions  on  the  Missouri  River  justifv  a  lower  rate  than  to 
Wichita,  and  we  do  not  think  we  could  say  that  the  rate  to  Wichita 
ought  to  be  as  low  as  the  rate  to  Omaha. 

Senator  Dolliver.  You  got  the  case  now  on  the  calendar  of  the 
circuit  court? 

Mr.  Prouty.  Yes. 

Senator  Dolliver.  Do  you  mean  to  say  the  Commission  refuses  to 
prosecute  further? 

Mr.  Prouty.  I  do  not  know  that  the  Commission  refuses  to  prose- 
cute the  case  further.  In  view  of  whafc  has  been  said  I  think  we 
ought  to  go  on  further,  and  see  what  the  court  can  do,  but  my  under- 
standing of  that  case  has  been  this,  that  if  it  was  found  as  a  tact  that 
the  rate  to  Wichita  ought  not  to  be  any  higher  than  the  rate  to 
Omaha  the  court  may  possibly  enjoin  the  higher  rate  to  Wichita; 
but  if  the  court  was  or  opinion  that  the  rate  might  be  higher  to 
Wichita  but  not  as  much  higher  as  now,  it  would  have  no  power  to 
act  in  the  premises.  The  opinion  of  the  Commission  has  been  that 
the  rate  to  Wichita  must  be  higher  than  to  Omaha,  but  not  perhaps 
as  high  as  the  present  differential. 

Senator  Dolliver.  Where  do  you  get  the  idea  that  the  court  would 
not  entertain  the  question  of  what  the  diflferential  might  be  in  such  a 
case? 

Mr.  Prouty.  Because  the  Supreme  Court  of  the  United  States 
has  said  it  can  not. 

Senator  Dolliver.  Have  you  got  the  form  of  the  complaint,  the 
prayer  for  relief  in  that  case.  Senator  Clapp  ? 

Senator  Clapp.  The  ultimate  prayer  of  relief  is  set  out.  The  whole 
bilL  I  think,  is  not  set  out. 

Mr.  Commissioner  Fifer.  The  Commission  could  do  nothing  fur- 
ther. The  majority  opinion  said  they  had  no  authority  whatever  to 
file  the  bill,  and  it  could  not  be  sustained  under  the  old  law.  The 
Elkins  bill,  however,  had  been  enacted,  but  the  court  said  it  did 
not  apply  to  that  case,  and  what  further  could  we  do? 

Senator  Dolliver.  You  could  appeal  it  to  the  Supreme  Court  of  the 
United  States.  They  sent  it  back  under  the  general  opinion,  as  I 
recollect,  that  it  was  a  question  of  equity  fuUv  within  the  jurisdiction 
of  the  court  under  the  Elkins  law  and  could  be  proceeded  with  in  the 
circuit  court.  I  may  be  wrong  about  that,  but  that  is  my  recollection 
of  the  situation  of  the  case.    Now,  then,  if  the  Commission  would 
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go  ahead,  possibly  amending  the  complaint  so  as  to  make  this  case 
tliat  any  discrimination  except  one  they  might  suggest  is  unjust  and 
ille^l,  I  do  not  see  why  the  court  would  not  be  thoroughly  within 
its  jurisdiction  to  enter  a  decree  that  such  a  discrimination  should 
cease. 

Mr.  Commissioner  Fifer.  And  proceed  under  the  Elkins  Act? 

Senator  Dolliver.  Yes. 

Mr.  Commissioner  Fifer.  That  would  be  beginning  a  new  suit 

Senator  Dolliver.  No  ;  the  suit  is  back  there  on  the  calendar  under 
directions  from  the  Supreme  Court. 

Mr.  Prouty.  I  have  not  understood,  and  I  do  not  think  the 
Commission  has  understood,  that  the  Elkins  bill  added  anything 
practically  to  our  power  to  correct  a  discrimination  in  the  published 
tariff;  perhaps  it  does.  The  view  of  it  you  suggest  had  never  quite 
occurred  to  me.  I  do  not  see  how  you  could  gam  anything  under  the 
Elkins  bill.  I  do  not  believe  you  would  gain  anything  by  going 
directly  into  the  court.  I  do  not  believe  the  remedy  which  the  court 
can  apply  is  any  broader  now  than  before  the  Elkins  bill  was  passed. 

Senator  Clapp.  According  to  your  own  statement  this  suit  to 
restrain  discrimination  could  not  have  been  entertained  at  all  before 
the  Elkins  bill  was  passed. 

Mr.  Prouty.  No. 

Senator  Clapp.  Now  they  do  entertain  it? 

Mr.  Prouty.  They  have  jurisdiction  now,  but  that  does  not  increase 
the  remedy. 

Senator  Clapp.  You  had  not  any  remedy  at  all  before  this  was 
passed? 

Mr.  Prouty.  It  does  not  increase  the  remedy  which  the  court  could 
apply. 

Senator  Clapp.  No  ;  of  course  not. 

Mr.  Prouty.  And  under  the  Constitution  of  the  United  States  the 
courts  can  not  be  given  power  to  apply  that  remedy. 

Senator  Cullom.  One  witness  says  here  that  he  wants  a  commis- 
sion because  that  is  a  clear  way  of  correcting  the  wrong;  another 
witness  says  that  the  Commission  dawdles  along  with  tnese  cases 
and  never  gets  to  a  decision  or  to  a  conclusion  or  them,  and  that  a 
direct  application  to  the  court  would  result  in  a  more  speedy  remedy. 
What  I  want  to  get  at  is  an  explanation  from  you  as  one  of  the  Com- 
missioners as  to  what  has  been  the  cause  of  these  long  delays  upon  the 
part  of  the  Commission  in  disposing  of  cases  coming  before  it 

Mr.  Prouty.  Those  delays  are  partly  due  to  general  causes;  they 
are  partly  due  to  specific  causes  in  particular  instances.  The  varied 
duties  of  the  Commission  render  it  impossible  to  proceed  with  great 
expedition  in  many  cases.  As  I  have  already  said  to  you,  we 
have  certain  executive  duties.  We  also  have  to  deal  with  these 
informal  complaints.  I  recently  went  to  Chicago  and  was  gone  ten 
days  hearing  cases  out  there.  When  I  came  back  I  found  on  mv 
table  correspondence  with  reference  to  informal  complaints  that  took 
me  three  days  to  answer  and  dispose  of.  We  have  conferences  about 
various  things.  People  come  to  talk  to  us.  We  listened  all  day 
yesterday  to  a  man  from  California  who  was  setting  out  the  condi- 
tions of  the  fruit  industry.  We  are  subject  to  the  requirements  of 
the  public  in  that  respect.    We  can  not  proceed  with  the  same  expedi- 
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tion  that  a  court  does  which  simply  has  a  docket  to  hear  and  nothing 
to  do  but  to  hear  that  docket.  Now,  there  is  another  reason.  You 
gentlemen  do  not  understand  the  extent  of  these  cases.  We  are  send- 
mg  out  to-day  what  is  called  the  differential  case  between  the  ports 
of  Boston,  Philadelphia,  New  York,  and  Baltimore.  That  case  was 
begun  a  year  ago,  a  year  and  a  half  ago  perhaps. 

Now,  we  have  taken  the  testimony  in  that  case  in  all  I  expect  a 
month.  We  have  taken  three  or  four  thou^nd  pages  of  typewrit- 
ten testimony.  That  takes  time.  We  had  the  greatest  difficulty 
in  getting  the  parties  together  to  agree  on  a  time  when  we  could 
hear  the  c^se  and  take  the  testimony.  That  was  a  case  where  every- 
body was  especially  anxious  to  expedite  it  and  where  the  Commission 
has  never  declined  to  assign  the  case  when  the  parties  were  ready  to 
hear  it,  and  still  that  case  was  not  submitted  for  decision  until  about  a 
month  ago.  Now,  when  you  sit  down  to  decide  that  case  you  have 
3,000  pages  of  testimony  and  you  have  a  mass  of  exhibits  which  you 
could  not  read  through  in  a  month.  The  case  was  argued  for  sev- 
eral days  and  a  thousand  pages  of  briefs  were  filed.  It  takes  time 
to  examine  and  work  out  that  kind  of  a  case.  In  that  case  also  I 
prepared  the  opinion  myself,  sat  up  nights  and  worked  Sundays  in 
order  to  get  it  out.  I  got  it  done  so  that  I  was  ready  to  hand  it 
to  the  printer.  It  had  taken  me,  I  believe,  ten  days  to  do  that 
work,  including  nights  and  Sunday,  and  it  has  taken  eighteen  days 
to  print  it,  so  that  the  delay  is  not  altogether  on  the  part  of  the 
Commission. 

Now,  there  are  some  other  cases  which  stand  like  this:  Judge 
Veazie,  as  you  know,  was  my  predecessor  on  the  Commission.  For  the 
last  year  he  was  unable  to  do  any  work  at  all,  and  for  a  year  before 
that  he  did  very  little  work.  These  cases  that  were  assigned  to  him 
in  their  regular  order,  as  a  result  came  to  me,  and  when  I  came  on  the 
Commission  I  found  a  lot  of  old  cases  in  which  I  prepared  the 
opinions.  There  were  Isome  cases  in  which  I  prepared  an  opinion 
which  appeared  to  be  two  years  old  before  the  opinion  was  promul- 

?:ated.  I  prepared  another  opinion  in  the  Bourbon  Stock  Yards  Case, 
rom  Louisville,  and  after  the  opinion  was  prepared  in  that  case  and 
before  it  was  promulgated,  we  were  asked  to  retain  the  case  until  a 
case  involving  the  same  principle  was  decided  by  the  Supreme  Court 
of  the  United  States. 

Mr.  Commissioner  Fifer.  That  is  better  than  the  courts,  because 
they  held  the  Wichita  case  for  five  years. 

Mr.  Prouty.  I  think  the  cases  ought  to  be  heard  more  promptly 
by  a  commission.  They  can  be  heard  more  promptly  by  a  commission 
than  by  a  court. 

Senator  Newlands.  In  that  connection,  it  is  claimed  by  the  repre- 
sentatives of  the  railroads  that  this  delay  is  simply  an  inherent  part 
of  the  system,  and  their  contention  is  that  it  is  utterly  impossible 
for  a  commission  to  revise  the  action  of  hundreds  of  tramc  managers 
in  this  country  and  accomplish  the  work. 

Mr.  Prouty.  If  they  can  accomplish  the  work  at  all,  they  can  do 
it  promptly.  If  they  can  not  do  it  promptly,  they  can  not  accom- 
plish it  at  all. 

Senator  Newlands.  Could  you  suggest  any  method  by  which  it 
could  be  expedited! 
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Mr.  Prouty.  If  you  will  take  away  from  the  Commission  its  other 
duties  and  leave  to  it  simply  its  administrative  duties  as  a  Commis- 
sion you  will  have  added  very  much  to  its  capacity  for  work.  I 
think,  too,  if  the  Commission  were  to  proceed  as  a  commission  proper, 
and  not  as  a  court — it  has  proceeded  too  much  as  a  court — it  would 
make  much  greater  expedition.  Take  the  testimony  in  this  live-stock 
case.  I  took  it,  and  I  sat  there,  and'  Judge  Baxter,  who  was  for  the 
railways,  sat  there  day  after  day.  It  kept  us  a  month  in  taking  that 
testimony.  I  said  to  Judge  Baxter,  "You  know  all  about  it,  and  I 
know  all  about  that,  and  the  Commission  knows  all  about  it.  Now, 
what  is  the  use  of  our  staying  here  to  take  this  te>stimony?  "  The 
judge  replied,  "  Of  course  you  and  I  know  all  about  it,  and  your 
associates  do,  and  there  is  no  dispute  about  the  fact  anyway,  but  I 
have  to  make  the  record  for  the  court."  That  has  been  one  trouble — 
that  we  have  been  making  a  record  for  the  court. 

The  Chairman.  Would  you  do  away  with  that? 

Mr.  Prouty.  Certainly  I  would.  I  think  the  Commissioners  should 
sit  down,  and  should  simply  get  at  the  facts  in  a  case. 

The  Chairman.  And  not  bother  himself  about  making  a  record 
or  about  hearing  long  arguments? 

Mr.  Prouty.  rso;  he  should  get  at  every  fact  in  the  case;  he  should 
hear  all  there  is  to  be  said  about  the  case.  But  he  is  not  the  court, 
and  he  ought  not  to  make  a  record  for  any  court,  in  my  judgment. 
You  take  that  Wichita  case  which  I  referred  to — the  case  of  sugar 
differentials.  There  was  a  case  that  we  decided  in  a  month.  It 
was  a  complex  case,  and  yet  I  undertake  to  say  that  we  never  decided 
a  case  where  the  record  was  any  more  complete  than  that  record  was. 
I  required  them  to  file  their  briefs  within  ten  days.  They  all  said 
that  they  could  not  do  it,  but  we  never  had  better  briefs  than  were 
filed  in  that  case.  You  can  get  along  if  you  say  you  must  get  along, 
and  a  commis.sion  can  move  laster  than  a  court. 

The  Chairman.  You  suggest  by  your  testimony  the  theory  that  a 
commission  could  take  care  of  the  interests  of  the  public  more  expe- 
ditiously than  a  court  would  do  it,  and  hence  I  have  been  a  little 
anxious  to  know  what  the  reason  has  been  for  what  appeared  to  be 
the  very  slow  progress  on  the  part  of  the  Commission  in  deciding 
cases.  I  am  glad  to  have  you  explain  that  situation  to  some  extent 
I  think  that  is  all. 

Senator  Kean.  You  stated  that  you  had  made  up  a  table  of  the  rail- 
roads owned  by  different  individual  systems  controlling  about  55 
per  cent  of  the  mileage  of  the  country. 

Mr.  Prouty.  I  haven't  it  here;  I  have  it  at  the  office,  and  I  would 
be  very  glad  to  file  it  as  a  part  of  my  testimony. 

Senator  Kean.  I  wi?h  you  would.  Then,  there  is  one  other  ques- 
tion I  have.  You  stated  that  all  of  the  opinions  of  the  Supreme 
Court  of  the  United  States  had  dealt  with  questions  of  law  and  not 
with  questions  of  fact.  • 

Mr.  Prouty.  No;  I  don't  think  I  said  just  that. 

Senator  Kean.  The  decisions  were  founded  on  questions  of  law. 

Mr.  Prouty.  In  reviewing  our  cases  I  think  that  is  so. 

Senator  Kean.  I  call  your  attention  to  the  cattle  case. 

Mr.  Prouty.  Yes;  I  have  in  mind  that  case. 

Senator  Kean.  That  was  decided  on  a  question  of  fact? 
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Mr.  Prouty.  Not  against  the  Commission.  The  decision  of  the 
Commission  on  the  question  of  fact  was  sustained.  The  court  held 
that  certain  other  facts  appeared  in  the  case  which  rendered  it  im- 
possible to  execute  the  order  of  the  Commission,  and  sent  the  case 
back  for  further  proceedings.  The  Commission  had  held  in  that 
case  that  of  the  added  $2  terminal  charge,  $1  was  improperly  im- 
posed. The  court  held  with  the'  Commission  on  that  proposition,  but 
it  appeared  that  from  certain  territory  the  rate  had  been  reduced 
after  the  imposition  of  the  charge,  and  the  court  held  that  inasmuch 
as  that  territory  could  not  be  distinguished  from  the  other  territory 
the  order  of  the  Commission  could  not  be  enforced,  and  the  case  was 
sent  back,  as  I  say,  for  further  proceedings,  and  further  proceedings 
are  being  had  in  the  case  now. 

Mr.  Commissioner  Fifer.  That  the  through  rate  over  certain  terri- 
tory was  an  offset  to  the  permanent  charges. 

Senator  Kjean.  So  it  is  stated  here.  It  was  decided  on  a  question 
of  fact,  however,  and  not  upon  a  question  of  law. 

Mr.  Prouty.  It  has  been  stated  here  that  discriminations  are  the 
serious  thing.  I  am  told  that  there  are  no  advances  in  rates  which 
are  complained  of.  I  want  to  deny  that  most  emphatically.  I  think 
the  serious  questions  which  confront  the  Commission,  and  which 
have  confronted  the  Commission  in  the  last  three  or  four  years,  are 
questions  of  advances  of  rates — questions  where  the  only  thing  com- 
plained of  was  the  advance  in  rates. 

Senator  Kean.  Wouldn't  you  claim  that  the  Commission,  if  it  had 
the  power  to  revise  rates,  would  also  have  the  power  to  raise  them  ? 

Mr.  Prouty.  I  do  not  think  they  would.  They  might  in  some 
cases.    The  railroad  would  have  the  power  to  raise  the  rates. 

Senator  Kean.  The  Commission,  if  it  had  the  power  to  fix  the  rates, 
would  it  not  have  the  power  to  say  that  the  rate  was  too  low  and  to 
lower  it? 

Mr.  Prouty.  But  the  Pennsylvania  Railroad  would  not  have  to  go 
to  the  Commission  and  ask  leave  to  raise  the  rate.  It  would  raise 
the  rate  to  start  with. 

Senator  EIean.  Do  you  think  that  the  people  of  the  country  would 
want  you  to  declare  that  the  rate  was  too  low  ? 

Mr.  Prouty.  No,  sir. 

Senator  Kean.  You  think  they  are  on  a  declining  scale,  and  not  on 
a  rising  one? 

Mr.  Prouty.  I  think  the  rates  to-dajr  are  on  a  rising  scale. 

Senator  Kean.  I  mean  the  Commission,  and  not  the  rates. 

Mr.  Prouty.  Well,  the  Commission  ought  to  be  in  favor  of  a  just 
scale,  whatever  that  is.  The  peach  growers  of  Greorgia  complained 
to  us  that  the  rates  were  too  high.  I  heard  a  gentleman  here  this 
morning  say  that  there  never  had  been  any  complaint  of  high  rates 
with  the  peach  growers  of  Georgia. 

Senator  Kean.  He  said  he  thinks  the  freight  rate  is  absolutely 
right,  but  he  thought  the  icing  charges  might  be  too  high. 

Mr.  Prouty.  I  understood  nim  to  say  that  there  never  had  been 
any  complaint  of  the  freight  rates.  In  point  of  fact,  the  peach 
growers  of  Georgia  complained  to  the  Commission  that  the  rate  was 
too  high. 

Senator  Kean.  Was  it  the  the  peach  growers  of  Georgia? 
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Mr.  Prouty.  Thepeach  growers. 

Senator  Kean.  Was  it  not  the  commission  merchants? 

Mr.  Prouty.  Oh,  no ;  the  commission  merchants  did  not  do  it  at 
all.  The  growers  themselves  came  in  before  the  Commission,  and 
we  tried  that  case  and  heard  it  and  decided  that  the  rate  was  low 
enough  and  it  ought  not  to  be  any  lower. 

Mr.  Commissioner  Fifer.  That  is,  a  part  of  it. 

Mr.  Prouty.  We  decided  that  the  rate  from  New  York  to  Boston 
was  too  high. 

Senator  Dolliver.  Mr.  Prouty,  I  have  been  interested  in  your 
statements  that  the  Commission  at  present  exercises  certain  contra- 
dictory functions,  and  you  have  suggested  the  transfer  of  certain  of 
the  j)resent  duties  of*  the  Commission  to  somebody  else.  You  have 
certain  duties  in  relation  to  the  prevention  of  onenses  against  the 
interstate-commerce  law,  have  you  not  ? 

Mr.  Prouty.  I  think  so. 

Senator  Dolliver.  Now,  to  what  Department  of  the  Government 
would  you  suggest  the  transfer  of, those  duties? 

Mr.  PiMJUTY.  If  those  duties  alone  were  to  be  transferred  it  seems 
to  me  they  should  go  to  the  Attorney-General,  to  the  Department 
of  Justice. 

Senator  Dolliver.  You  have  certain  duties,  of  inquiry  and  investi- 
gation, and  to  what  Department  of  the  Government  would  you  trans- 
fer those? 

Mr.  Prouty.  I  think  that  the  duty  of  conducting  the  inquiry  or 
rather  I  should  think  that  the  duty  of  holding  an  inquiry  should  be 
left  with  the  Commission.  The  duty  of  asking  for  the  inquiry  or 
determining  whether  the  inquiry  shall  or  shall  not  be  conducted 
should,  it  seems  to  me,  go  to  the  same  Department  as  the  executive 
functions,  but  I  think  the  Commission  should  still  have  power  to 
compel  the  attendance  of  witnesses  and  take  testimony ;  but  it  should 
be  done  at  the  request  of  some  other  department,  not  on  the  initiative 
of  the  Commission. 

Senator  Dolliver.  You  have  exercised,  and  I  think  with  verv  great 
value  to  the  public,  a  certain  power  of  arbitration,  of  conciliation 
between  the  public  and  the  carriers.  Would  you  desire  to  have  those 
powers  retained  in  the  Commission? 

Mr.  Prouti'.  I  would  not  desire  to  make  any  recommendation  that 
they  be  taken  from  the  Commission,  but  I  suggest  to  you  it  might 
be  "better  if  those  powers  were  taken  away  and  placed  with  some 
other  department. 

Senator  Dolliver.  And  after  you  have  all  these  powers  transferred 
to  somebody  else  the  function  of  the  Commission  would  be  to  settle 
questions  of  rates  and  discriminations  when  they  were  presented  to 
you? 

Mr.  Prouty.  Yes. 

Senator  Dolliver.  Now,  I  have  taken  the  opportunity  during  the 
winter  of  reading  through  the  Interstate  Commerce  Commission  re- 
ports, and  I  have  been  impressed  by  the  fact  that  notwithstanding 
they  lack  the  power  to  fix  rates,  which  are  complained  of,  neverthe- 
less your  Commission  has  exercised  a  very  useful  function  in  the 
Government,  and  I  have  been  wondering  whether  it  would  not  be 
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policy  to  continue  the  Commission  with  substantially  the  same 
powers  and  duties  which  it  now  exercises  and  to  create  in  addition 
to  the  Interstate  Commerce  Commission  a  tribunal  to  sit  in  judgment 
upon  these  questions  of  rates  for  the  future  and  discriminations, 
leaving  this  higher  commission  a  commission  which  might  be  called 
a  "  conmiission  of  interstate  commerce  appeals,"  in  a  quiet  atmos- 
phere undisturbed  by  the  business  of  the  detective,  the  prosecutor, 
or  the  inquisitor  of  any  sort — ^just  to  pass  judgment  on  this  rate 
question.     What  would  you  say  to  that  idea  ? 

Mr.  Prouty.  That  meets  my  suggestion  exactly,  only  it  must  be  a 
conmfiission.    It  can  not  be  a  court. 

Senator  Dolliver.  I  think  it  would  greatly  weaken  this  situation 
to  have  these  powers  of  inquiry  in  the  Department  of  Justice  or  in 
the  Department  of  Commerce  and  Labor  removed  from  the  atmos- 
phere that  surrounds  the  present  Interstate  Conmfierce  Commission. 
J  ou  would  think  there  is  some  sense  in  the  opinion,  then,  of  just 
continuing  the  present  Conamission  in  the  exercise  of  its  present  pow- 
ers,  possibly  increasing  them  somewhat,  at  least  defining  them  some- 
what,  and  creating  a  commission  administrative  in  character,  purely, 
above  the  present  Interstate  Commerce  Commission  to  pass  judgment 
upon  questions  of  rates  and  discriminations  ? 

Mr.  pROUTY.  I  see  no  objection  at  all  to  that  suggestion. 

Senator  Cctllom.  Would  not  that  be  running  at  cross  purposes? 

Mr.  Prouty.  No;  that  commission  would  have  no  power  to  pass 
on  any  questions  unless  complaint  was  brought  bv  the  Interstate  Com- 
merce Commission  or  somebody  else.  You  mignt  make  it  simply  an 
appellate  conmiission. 

Senator  Cullom.  Yes. 

Mr.  Prouiy.  The  objection  to  that  is  that  it  takes  up  so  much  time. 

Senator  Cullom.  So  far  as  the  Commission  is  concerned  I  would 
have  it  of  original  jurisdiction,  and  let  the  question  be  raised  by  the 
other  commission. 

Mr.  Prouty.  All  I  contend  for  is  some  tribunal  that  can  pass  on 
these  questions  and  give  eflFective  relief.  I  think  that  you  ought  to 
make  that  tribunal  just  as  fair  as  you  can  make  it. 

Senator  Cullom.  How  many  people  ought  to  sit  on  that  higher 
tribunal  ? 

Mr.  Prouty.  I  have  always  thought  three  was  enough. 

Senator  Cultx)m.  Would  that  adequately  represent  the  whole  coun- 
try? 

Mr.  PROXfTY.  I  do  not  know  what  you  mean  by  that. 

Senator  Cullom.  Are  not  the.se  questions  likely  to  become  terri- 
torial in  character? 

Mr.  Pnou'rY.  Then  you  ought  not  to  represent  the  whole  country, 
because  it  would  be  very  unfortunate  if  a  commissioner  was  to  have 
a  particular  opinion  because  he  came  from  a  particular  territory. 

Senator  Cultx)m.  I  know,  but  you  take  the  Maximum  Rate  Case, 
and  it  was  essentially  a  fight  between  the  Mississippi  Valley,  or  at 
lease  the  western  country,  and  the  Atlantic  seaboard  cities.  Might 
it  not  be  a  good  idea  to  have  these  commissioners  so  distributed  as  to 
get  the  point  of  view  of  the  various  sections  of  the  country  ? 

Mr.  Prouty.  I  think  the  members  of  our  Commission,  if  we  are 
the  initiating  body,  probably  ought  to  be  distributed.     I  do  not  think 
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the  members  of  the  appellate  commission  ought  to  be  distributed.  I 
think  they  ought  to  be  entirely  removed  from  every  consideration  of 
that  sort.  *" 

Senator  Cullom.  Would  you  suggest  a  larger  salary  for  such  an 
appellate  commission  ? 

Mr.  Prouty.  I  speak  now  as  an  individual  and  not  as  an  Interstate 
Conmierce  Commissioner.  I  think  all  Government  officials  are  under- 
paid. I  think  you  are  underpaid  and  I  think  the  judges  are  under- 
Caid  and  I  think  the  Interstate  Commerce  Commission  is  underpaid, 
ut  I  do  not  see  any  propriety  in  paying  an  Interstate  Commerce 
Commissioner  any  more  than  you  pay  a  Federal  judge. 

Senator  Cullom.  But  ought  not  those  people  to  be  people  of  large 
affairs^  great  business  men  with  personal  knowledge  of  the  practical 
details  of  American  businesss,  and  would  it  be  possible  to  induce  men 
of  such  business  qualifications  to  give  their  attention  to  public  affairs 
without  a  salary  somewhat  corresponding  to  the  salaries  paid  in  the 
business  world  ? 

Mr.  Prouty.  There  has  been  a  proposition,  I  believe,  made  to  pay 
the  members  of  the  Interstate  Commerce  Commission  ^10,000.  I  do 
not  think  that  $10,000  would  secure  a  better  Interstate  Commerce 
Commissioner  than  would  $7,500.  If  a  man  is  big  enough  to  be  an 
Interstate  Commerce  Commissioner  and  wants  to  be  one  it  would 
hardly  make  any  difference  to  him  whether  he  got  $7,500  or  $10,000. 
He  ought  to  have  enough  so  that  he  can  live. 

Senator  Cullom.  Ii  he  was  getting  ten  or  fifteen  thousand  dollars 
in  private  business,  he  would  not  have  any  motive  to  go  into  the 
Interstate  Commerce  Commission. 

Mr.  Prouty.  You  might  say  the  same  thing  about  the  Federal 
judges. 

Senator  Newlands.  Does  not  this  require  an  experience  in  rate 
making,  and  would  it  not  be  advisable  to  have  traffic  managers  of 
great  experience  on  this  commission  ?  Now,  such  men  get  very  high 
salaries. 

Mr.  Prouty.  In  my  judgment  a  traffic  manager  would  not  make 
a  good  Interstate  Commerce  Commissioner.  I  am  talking  now  about 
the  appellate  commission,  so  called.  I  think  if  you  will  take  any 
railroad  president  who  has  a  competent  knowledge  of  the  manage- 
ment of  his  road,  he  will  tell  you  that  he  would  not  want  a  traffic 
man  on  that  board  unless  he  was  his  traffic  man,  and  if  he  was  his 
traffic  man  he  would  like  to  have  him.  I  believe  that  the  best  board 
would  be  a  board  consisting  either  of  lawyers  or  of  business  men  who 
had  had  some  inteUectual  training.  A  man  must  have  a  certain 
amount  of  intellectual  training  to  fit  him  for  that  place.  He  must 
also  have  a  certain  amount  of  expert  knowledge.  The  expert  knowl- 
edge he  will  get  by  working  there  for  three  or  four  years.  The  in- 
telTet'tual  traming  does  not  come  to  him  unless  it  comes  to  him  as  a 
result  of  his  previous  life.  I  express  the  opinion  with  great  hesita- 
tion, but  I  do  not  think  that  a  board  of  traffic  men  would  make  a 
good  appellate  commission.  I  do  think  if  you  had  seven  Inter- 
state Commerce  Commissioners  as  the  initiating  board  it  would  be 
well  to  have  one  traffic  man  on  it  and  one  financial  man,  I  take  it, 
perhaps,  but  so  far  as  that  is  concerned  the  traffic  men  in  this  coun- 
try who  know  about  traffic  are  not  all  paid  $50,000  a  year,  you  know. 
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Senator  Cullom.  You  do  not  take  to  this  extremely  high  salary 
business,  do  you,  either? 

Mr.  Prouty.  I  do  not,  unless  I  am  getting  the  salary. 

Senator  Clapp.  In  regard  to  the  provisions  of  the  law  which  you 
would  suggest,  I  think  you  suggest  that  you,  of  course,  would  make 
provisions  for  a  few  of  the  orders  fixing  the  substituted  rate.  Now, 
ought  there  not  to  be  the  same  provisions  for  reviewing  the  action  of 
the  Commission  in  the  condemnation  of  the  existing  rate? 

Mr.  Prouty.  Why,  it  seems  to  me  that  the  condemnation  of  the  ex- 
isting rate  and  the  fixing  of  the  new  rate  are  essentially  the  same 
thing. 

Senator  Clapp.  Yes;  subject  to  the  same  principle.  Do  you  think 
that  the  rate  when  it  is  fixed  should  be  by  law  for  a  certain  definite 
length  of  time? 

Mr.  Prouty.  No;  I  do  not  think  it  should  be  fixed  for  a  certain 
length  of  time,  but  I  do  think  there  is  no  objection  to  saying  that 
when  the  carrier  has  observed  that  rate  for  a  certain  length  of  time  it 
has  the  same  right  to  change  it  as  it  has  to  change  every  other  rate, 
subject,  of  course,  to  the  same  right  of  review. 

Senator  Clapp.  Would  you  fix  that  time  by  law,  or  leave  it  to  the 
carrier  ? 

Mr.  Prouty.  Well,  it  sounds  like  a  nonsensical  proposition,  but  I 
have  always  said  that  if  the  carrier  were  obliged  to  accept  the  judg- 
ment of  that  tribunal  and  put  in  that  rate  it  would  answer  the  same 
purpose  as  though  it  were  obliged  to  observe  it  for  a  certain  length  of 
time. 

Senator  Clapp.  First  have  the  carrier  accept  that  rate  and  put  it 
into  effect  and  let  it  become  the  condition  as  to  that  road? 

Mr.  Prouty.  Yes. 

Senator  Clapp.  And  then  if  the  carrier  thought  that  conditions 
had  changed  so  as  to  require  another  rate,  let  the  carrier  initiate  that 
other  rate,  subject  to  the  same  authority  of  the  Commission  to  chal- 
lenge and  reduce  or  fix  as  they  did  before? 

Mr.  Prouty.  Yes;  it  has. always  been  my  opinion  that  that  would 
work  out  all  right.  The  principal  thing  is  to  substitute  the  judg- 
ment of  somebody  else  for  the  judgment  of  the  carrier. 

Senator  Clapp.  And  that  being  once  done  and  effectively  done,  it 
would  still  preserve  the  elasticity  in  adjusting  rates  to  varying  con- 
ditions, to  allow  the  carrier  to  change  that  by  initiating  a  new  rate 
at  his  own  peril. 

Mr.  Prouty.  As  I  have  said,  it  sounds  like  a  ridiculous  proposition 
to  say  that  after  the  Commission  has  been  to  the  trouble  ox  determin- 
ing the  rate  that  the  carrier  may  change  it  the  next  day,  having  put 
it  in  for  one  day,  but  you  must  assume  that  people  are  going  to  act 
in  good  faith  in  this  world,  and  it  seems  to  me  that  you  would  have  ac- 
complished all  you  desired  to  accomplish  by  a  provision  of  that  sort. 

Senator  Clapp.  The  plan  of  Senator  Dolliver  of  an  appellate  com- 
mission, except  as  to  the  distribution  of  the  first  functions,  is  prac- 
tically your  theory  ? 

Mr.  Pkouty.  Practically  what  I  have  always  contended  for. 

Senator  Newlands.  Your  plan  does  not  involve  an  appellate  com- 
mission, but  a  division  of  the  Commission  into  two  bodies — one  a 
prosecuting  body  and  the  other  a  quasi  judicial  body 
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Mr.  Proutt.  What  I  think  you  must  accomplish  is  to  create  in 
some  other  way  a  body  which  shall  be  absolutely  free  from  all  partisan 
interest. 

Senator  Newlands.  It  would  make  little  difference  whether  that 
was  a  new  body  or  whether  certain  functions  were  taken  from  this 
Commission  leaving  this  Commission  clothed  with  that  frmction. 

Mr.  Prouty.  I  want  to  say  this :  I  have  only  one  hope  in  this  mat- 
ter and  that  is  that  you  will  define  the  powers  of  the  Interstate  Com- 
merce Conmiission.  We  have  been  trymg  to  find  out  for  eight  years 
what  power  we  have  and  we  do  not  know  yet.  I  hope  you  will  tell 
me  what  I  have  got  to  do,  and  if  you  tell  me  what  I  have  got  to  do, 
if  I  stay  on  the  Conunission,  I  will  try  to  do  it  and  to  be  satisfied 
with  it. 

Senator  Newlands.  Judge  Prouty,  regarding  the  organization  of 
this  Commission,  your  idea  is  that  three  members  will  be  sufficient 
for  a  conmiission  whose  duties  are  to  be  limited  as  you  suggest? 

Mr.  Prouty.  I  have  always  thought  so. 

Senator  Newlands.  Now,  the  contention  of  the  carriers  is  that 
a  very  large  number  of  men  are  employed  in  rate  making ;  that  these 
men  run  all  the  way  from  the  local  freight  agent  up  to  the  traffic 
managers,  and  they  come  in  intimate  contact  with  the  conmiunities 
which  they  serve,  and  know  their  w^ants  and  conditions,  feel  the  com- 
mercial pulse  of  the  country,  and  conmiunicate  with  each  other,  and 
in  that  way  get  a  vast  amount  of  information  and  experience  that 
fits  them  for  this  duty ;  and  they  insist  upon  it  that  a  tx)ard  of  this 
kind,  of  only  a  few  members,  would  be  overloaded,  and  so  forth. 
Now^  did  you  ever  think  of  enlarging  the  Interstate  (Jonmierce  Com- 
mission in  such  a  way  as  to  provide  for  branches — two  or  three  in 
each  one  of  the  rate-making  centers  of  the  country  ?  As  I  understand 
it,  there  are  five  or  six  rate-making  centers  in  the  country,  such  as 
San  Francisco,  Chicago,  St  Louis,  Boston,  New  York,  etc.  Did  you 
ever  think  of  the  suggestion  that  these  Conmiissioners  would  be  as 
close  to  the  conunercial  conditions  of  the  country,  or  approximately 
as  close,  as  the  traffic  managers,  so  as  to  act  expeditiously  ? 

Mr.  Prouty.  We  have  often  discussed  in  the  Commission  the 
advisability  of  establishing  a  branch  in  Chicago,  and  perhaps  in 
San  Francisco.  I  do  not  think  that  would  be  necessary  in  San 
Francisco,  because  San  Francisco  is  not  an  interstate  rate-making 
center.  At  the  present  time  it  is  doubtful  if  the  Commission  would 
be  jastified  under  the  law  in  doing  it. 

Senator  Newlands.  I  am  asking  now  if  it  could  be  done? 

Mr.  Prouty.  I  speak  only  for  myself,  but  I  think  it  would  be  of 
great  value  if  the  Commission  had  a  permanent  abiding  place  in 
Chicago,  in  Kansas  Citv,  and  perhaps  in  New  York  City. 

Senator  Newlands.  In  addition  to  the  one  here? 

Mr.  Prouty.  Certainly.  A  place  into  which  the  shipper  could 
come,  and  where  he  coul^  sit  down  with  a  representative  of  the  Com- 
mission. The  Commission  would  come  into  closer  touch  with  the 
railway  operations  and  the  commercial  operations  of  the  country, 
and  a  great  many  shippers  would  present  complaints  in  that  case  who 
never  do  so  now. 

Senator  Newlands.  Now,  in  that  case,  if  you  had  Commissioners 
^ho  were  located  in  such  rate-making  centers,  they  would  belong  to 
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the  quasi -judicial  board  which  directs  them,  or  belong  to  the  execu- 
tive and  prosecuting  board  ? 

Mr.  Prouty.  I  should  certainly  think  they  belong  to  the  executive 
and  prosecuting  board. 

Senator  Newlands.  Now,  as  to  the  constitution  of  the  Commission 
from  that  point  of  view,  do  you  not  think  that  we  could  provide  for 
the  selection  of  men  who  had  been  trained  at  rate  making  in  the 
country  to  act  in  that  capacity  in  these  rate-making  centei-s,  ai\d 
would  it  not  be  an  advantage  over  the  system  of  appointing  for  such 
executive  and  prosecuting  duties  men  simply  trainea  in  the  law  ? 

Mr.  Prouty.  Yes.  If  the  Interstate  Commerce  Commission  were 
to  have  a  single  representative  in  Chicago,  to  come  into  touch  with 
the  shippers  and  the  railways  there,  he  ought  to  be  some  man  with  a 
knowledge  of  traffic  conditions.  He  must  either  have  it  originally 
or  he  must  obtain  it. 

Senator  Newlands.  It  does  not  necessarily  follow  that  because  a 
man  has  be«n  trained  in  the  service  of  one  or  more  railways  when  he 
is  transferred  to  the  service  of  the  United  States  he  would  continue 
to  serve  the  interests  that  had  heretofore  employed  him?  You  would 
not  regard  that  as  a  disqualification? 

Mr.  Prouty.  Not  at  all;  but  a  traffic  man  gets  into  the  habit  of 
looking  at  these  questions  from  a  certain  standpoint.  Now,  an 
Interstate  Commerce  Commissioner  should  not  look  at  the  question 
from  his  standj)oint.  The  traffic  man  looks  at  the  question  from  the 
standpoint  of  the  railroad  mind.  The  Interstate  Commerce  Com- 
missioner should  consider  it  from  the  standpoint  of  the  railroad  mind 
and  the  whole  public. 

Senator  Newlands.  But,  if  such  a  traffic  man,  with  intimate 
knowledge  of  rates,  were  transferred  to  the  service  of  the  Govern- 
ment and  public,  would  he  not  be  likely  to  look  out  for  the  interests 
of  the  governing  public,  even  though  he  had  that  training? 

Mr.  Prouty.  He  ought  to  do  so.     I  do  not  see  why  he  should  not. 

Senator  Newlands.  Now,  as  to  the  powers  of  the  Interstate  Com- 
merce Commission,  you  say  you  have  been  engaged  in  constant  ef- 
fort to  ascertain  what  3'our  powers  were  ? 

Mr.  Prouty.  Yes,  sir. 

Senator  Newlands.  Then  I  think  your  criticism  is  entirely  just  as 
applied  to  the  original  act  of  1887,  that  it  would  seem  to  limit  your 
powers  merely  to  providing  for  the  forms  of  schedules  and  arranging 
for  the  filing  of  schedules,  and  publicity,  and  so  forth,  and  also  for 
the  institution  of  damage  suits  at  the  instance  of  persons  claiming 
damage;  but  the  statute  of  1891  seems  to  enlarge  those  powers  and 
give  you  this  power : 

And  the  (\>nnnissioii  is  hereby  authorized  and  required  to  execute  and  enforce 
provisions  of  this  act ;  and  upon  the  recpiest  of  the  Commission  it  shaU  be  the 
duty  of  any  district  attorney  of  the  Uniteil  States  to  whom  the  Ck)mmis$ion 
may  ai)ply.  to  institute  in  the  proi)er  court  and  to  i)rosecute  under  the  direction 
of  tlie  Att()rncy-(icneral  of  the  United  States  all  necessary  proceedings  for  the 
enforc-ement  of  the  provisions  of  this  act. 

Now,  will  you  kindly  state  what  the  Commission  does  regarding 
those  proceedings  in  court  after  a  complaint  has  been  filed  by  the 
Commission  ? 

Mr,  Pkolty.  Now,  the  powers  of  the  Commission  relate  to  two  dis- 
tinct subjects-matter.     One  thing  is  the  compelling  of  an  observance 
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by  the  carriers  of  published  tariifs;  another  thing  is  the  correction  of 
discrimination  in  the  tariflf.  Now,  do  you  want  to  know  what  the 
Commission  has  done  to  prevent  the  payment  of  rebates,  or  do  you 
want  to  know  what  the  Commission  does  with  the  complaints  that  are 
made  before  it  as  to  discriminations  in  the  tariff  rate? 

Senator  Newlands.  I  would  like  to  know  what  you  do  as  to  both, 
simply  the  form  of  procedure  as  in  the  courts. 

Mr.  Prouty.  In  re^sj^ect  to  the  compelling  an  observance  of  the 
published  schedules,  and  a  prevention  of  rebates,  there  are  just  two 
things  we  can  do.  We  can,  of  course,  go  out  and  ferret  out  testi- 
mony. We  can  not  do  that  personally,  but  we  can  employ  agents 
to  do  it.  We  can  hold  investigations.  We  can  put  these  traffic  men 
on  the  stand;  we  can  ask  them  to  produce  their  books  and  their 
papers,  and  we  can  turn  the  evidence  which  we  obtain  in  to  the 
Attorney-General.  Now,  while  the  act  says  that  the  district  attorney 
shall  prosecute  under  our  direction,  if  you  read  it  carefully  it  comes 
to  this :  That  all  we  cjin  do  is  to  pass  over  to  the  Department  of  Jus- 
tice the  evidence  which  we  obtain. 

When  I  first  came  onto  the  Interstate  Conmierce  Commission,  I  used 
to  see  continually  in  the  newspapers  statements  like  these:  ^^  Rates 
sadly  demoralized,"  "Agreement  between  railroad  officers  to  restore 
rates,"  and  everything  of  that  sort.  I  said  to  my  associates,  "  Gentle- 
men, this  thing  will  not  do ;  we  must  stop  the  payment  of  these  rebates." 
Thev  said,  "  How  are  you  going  to  stop  the  payment  of  the  rebates?  " 
I  said, "  We  are  going  to  call  these  gentlemen  before  us ;  we  are  going  to 
put  them  under  oath,  and  we  are  going  to  make  them  admit  they  paid 
these  rebates,  and  we  are  going  to  use  the  evidence  which  we  obtam  to 
convict  them."  We  employed  Mr.  Day,  who  is  now  with  the  Depart- 
ment of  Justice.  The  rates  which  have  been  almost  uniformly  demor- 
alized have  been  the  grain  rates  from  Chicago  to  the  Atlantic  seaboard. 
We  called  in  the  chief  traffic  officials  of  all  these  lines  and  we  put  them 
under  oath.  Now,  I  would  ask  these  gentlemen,  "Are  you  the  chief 
traffic  official  of  this  road?  "  "  I  am."  "  Would  you  know  it  if  a 
rebate  was  paid?"  "I  would."  "Are  any  rebates  paid  on  your 
road  ?  "  "  There  are  none."  "  The  ratas  are  absolutely  maintained  ?  " 
"They  are." 

Weil,  every  traffic  official  who  came  before  us  in  that  capacity — and 
we  prosecuted  it  for  three  days  at  Chicago — testified  that  rates  were 
absolutely  maintained. 

Senator  Newlands.  How  many  did  you  have  before  you  ? 

Mr.  Prouty.  We  had  the  official  of  every  trunk  line  leading  from 
Chicago  to  New  York. 

Senator  Newlands.  Did  you  have  the  officials  of  the  lines  west  of 
Chicago  ? 

Mr.  Prouty.  Not  at  that  time. 

Senator  Newlands.  I  understand  that  most  of  the  rebates  wore 
there. 

Mr.  Prouty.  I  do  not  know  whether  thej  were  or  not.  Now,  they 
all  testified  the  rates  were  absolutely  mamtained  from  Chicago  to 
New  York.  Two  years  after  that  I  examined  the  chief  traffic  officer 
of  the  Baltimore  and  Ohio,  and  of  the  New  York  Central^— do  not 
think  it  was  the  same  man  in  either  case — and  of  the  other  lines,  and 
they  all  testified  that  rates  had  never  been  maintained.    I  would 
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like  to  know  what  I  could  do  as  Interstate  Commerce  Commissioner 
to  make  those  gentlemen  admit  that  they  paid  rebates,  and,  as  they 
would  not  tell  that  they  paid  rebates,  I  would  be  glad  to  know  how 
T  could  obtain  evidence  that  they  did. 

Having  gotten  through,  Senator,  with  the  lines  between  Chicago 
and  New  York,  we  said  perhaps  this  is  not  a  fair  sample.  Now,  we 
will  go  up  in  the  Northwest,  and  we  will  take  the  lines  that  carry 
flour  from  Minneapolis  east.  We  instituted  another  investigation, 
and  we  went  up  into  the  Northwest,  and  we  put  the  railroad  and 
the  traffic  men  of  the  millers  on  the  stand,  and  they  all  swore  without 
exception  that  the  rates  were  absolutely  maintained.  One  traffic 
official  there,  when  it  got  a  little  bit  hot  for  him,  became  sick  enough 
so  that  he  threw  up  his  dinner,  but  he  did  not  throw  up  the  truth. 
We  could  not  get  the  admission  from  any  man  there  that  they  had 
ever  pftid  a  rebate.  We  said,  "  This  does  lor  the  East ;  now  let  us  go 
West."  So  we  went  into  the  Pacific  coast,  to  Portland,  Oreg.,  and 
went  over  exactly  the  same  performance  there.  We  made  one  man  ad- 
mit that  he  burned  up  his  books  rather  than  to  present  them  to  the 
Interstate  Commerce  Commission,  but  we  could  obtain  no  admission 
of  the  payment  of  any  rebate  there.  "  Well,"  we  said,  "  gentlemen, 
this  is  a  farce.  This  makes  light  of  serious  matters.  We  will  not 
proceed  further  in  this  direction." 

Now,  it  so  happened  that  there  was  a  traffic  association  in  the 
Southwest,  called  the  St.  Louis  Southwestern  Traffic  Committee,  or 
traffic  association.  It  has  had  a  great  manjr  different  names,  and  I  do 
not  remember  the  exact  name  under  which  it  went  at  that  time.  This 
traffic  association  incorporated  in  the  articles  of  association  the  pro- 
vision that  officers  of  that  association  should,  if  possible,  obtain  evi- 
dence of  the  payment  of  rebates  and  present  that  evidence  to  the 
Interstate  Commerce  Commission.  They  hired  a  young  gentleman 
by  the  name  of  Camden,  and  put  him  at  the  head  of  the  association. 
They  not  only  made  him  subscribe  to  the  articles  of  association, 
but  they  put  him  under  oath,  and  compelled  him  to  swear  that  he 
would  observe  that  provision  to  lay  before  the  Interstate  Commerce 
Commission  any  evidence  that  he  got.  He  had  not  been  there  more 
than  two  or  three  weeks  before  he  found  some  evidence  to  the  effect 
that  the  Baltimore  and  Ohio  Railroad  had  been  departing  from  the 
published  rate.  He  supposed  his  oath  meant  something,  and  he  came 
up  to  Washington  and  laid  that  evidence  before  the  Interstate  Com- 
merce Commission,  and  we  began  proceedings  against  the  Baltimore 
and  Ohio  Railroad. 

Now,  that  was  the  first  instance  from  the  time  I  came  onto  the 
Commission  that  we  could  obtain  any  evidence  of  a  departure  from 
the  published  rate. 

Senator  Newlands.  Then  what  happened  ? 

Mr.  Prouty.  I  am  going  to  tell  you  what  we  did  then.  We  di- 
rected the  Baltimore  and  Ohio  road  to  file  a  statement  showing  what 
shipments  they  had  made  during  a  certain  time,  and  the  rate  of 
freight  paid  them  for  the  transportation.  It  was  necessary  to  do 
that  in  order  to  connect  up  with  the  evidence  that  we  had.  There- 
upon they  filed  a  statement  showing  a  great  many  departures  from 
the  published  rate.  At  the  same  time  they  sent  to  the  Interstate 
Commerce  Commission  a  letter.    They  said  in  that  letter — ^now,  I 


SBQUIiATION   OP   RAILWAY  RATES.  2901 

repeat  from  memory;  I  may  get  it  a  little  wrong — ^but  they  said,  in 
substance,  in  that  letter,  that  the  roads  in  the  territory  in  which  they 
operated  had  habitually  departed  from  the  published  rate ;  that  was 
after  they  had  sworn  they  maintained  the  published  rate  in  that  ter- 
ritory :  '"  Now.  for  us,  the  receivers  of  the  Baltimore  and  Ohio,  we 
have^  gotten  through,  but  we  can  not  maintain  the  rate  unless  our 
competitors  maintain  the  rate.  We  propose  from  this  time  on  to 
maintain  the  rate  ourselves,  and  we  propose  to  see  that  they  maintain 
it ;  but  in  order  that  we  may  do  that,  we  ask  you  to  call  a  conference 
of  the  railroad  presidents  in  trunk-line  territory." 

Now,  the  Commission  did,  acting  on  that  suggestion,  invite  every 
president  of  the  trunk-line  railroads  to  come  to  Washington.  They 
came,  all  of  them.  Mr.  Calloway  was  there  for  the  New  York  Cen- 
tral; Mr.  Thompson  was  there  for  the  Pennsylvania  Railroad;  Mr. 
Murray  and  Mr.  Cowan  came  there  for  the  Baltimore  and  Ohio;  Mr. 
Harris  came  from  the  Philadelphia  and  Reading,  and  Mr.  Walters 
was  there  for  the  Lehigh  Valley.  I  do  not  remember  them  all,  but 
they  all  came  there.  Those  gentlemen  all  said :  "  It  is  true ;  we  have 
departed  from  the  published  rate.  We  did  not  like  to  do  it,  but  we 
did.  But  we  have  gotten  through.  We  shall  depart  from  the  pub- 
lished rate  no  more.  If  you  gentlemen  will  only  let  bygones  be  by- 
gones, we  assure  you  that  m  the  future  there  will  be  no  discrimination 
under  this  law." 

Well,  I  expect,  perhaps,  that  we  ought  to  have  said  to  them,  "  You 
are  a  pack  of  consununate  liars ;  we  do  not  believe  anything  you  say, 
and  we  will  prosecute  you  if  we  can."  But  we  did  not  think  so ;  we 
believed  exactly  what  they  said,  and  we  told  them  we  did,  and  they 
went  home  and  no  prosecutions  were  begun  on  the  facts  which  we  had 
against  the  Baltimore  and  Ohio.  Then  we  called,  at  the  request  of 
certain  persons  in  the  West,  the  presidents  of  all  those  lines,  and 
they  all  came.  Mr.  Marvin  Hewitt  came;  Mr.  Bird,  of  the  Milwau- 
kee line,  came;  in  all,  30  or  40;  and  we  had  the  same  sort  of  an  ex- 
perience meeting  again.  They  all  said:  "We  have  sinned,  but  we 
nave  got  through.  rJow,  gentlemen,  just  help  us  to  maintain  the  act 
to  regulate  commerce."  We  said :  "  We  will  do  it."  And  they  went 
home. 

Now,  I  do  not  wish  to  pass  any  criticism  at  all  on  these  gentlemen. 
I  have  not  the  slightest  doubt  that  they  meant  precisely  what  they 
said.  I  think  I  know  something  about  the  diflBculties  under  which 
they  labored;  but  they  did  not  maintain  those  rates  for  a  month. 
probably.  The  thing  went  along  in  that  way  until  the  fall  of  the 
year  1901,  or  about  one  year  after  this  first  meting  with  the  presi- 
dents. We  then  obtained  evidence  of  a  departure  from  the  published 
rate  in  the  transportation  of  packing-house  products  and  grain. 
They  wanted  to  say  once  more:  "  We  will  stop  if  you  will  let  us  go." 
But  we  said :  "  No,  gentlemen,  we  have  heard  this  story  once,"  and 
went  to  the  court  and  obtained  injunctions  against  these  roads, 
because  of  departure  from  the  published  tariff.  We  passed  the 
evidence  which  we  had  over  to  the  Department  of  Justice.  I  want 
to  say  most  emphatically  that  since  I  have  been  on  the  Interstate 
Commerce  Commission,  with  the  single  exception  of  the  evidence 
which  we  had  against  the  Baltimore  and  Ohio  Railroad,  I  have  never 


29U2  BEQUIiATIOK   OF  RAILWAY  SATRS. 

known  of  any  way  we  could  obtain  evidence  which  I  have  not  ased, 
and  if  the  evidence  could  be  obtained  and  transmitted  to  the  proper 
person- 


Senator  Newlands.  The  Commission  had  no  doubt  that  rebates 
were  going  on  all  this  time  ? 

Mr.  Prouty.  I  have  not  the  slightest  doubt. 

Senator  Newlands.  You  so  stated  in  your  report? 

Mr.  Prouty.  That  was  stated  in  our  reports,  and  it  has  been  so 
admitted  since.    These  same  men  have  admitted  it  since. 

Senator  Newlands.  You  instituted  this  action  to  enjoin  the  com- 
pany in  equity  ? 

Mr.  Proxjty.  We  did. 

Senator  Newlands.  These  western  roads? 

Mr.  Prouty.  And  the  eastern  roads,  too;  some  of  them. 

Senator  Newlands.  The  trunk  lines? 

Mr.  Prouty.  Some  of  the  trunk  lines.  We  took  all  those  that  we 
had  any  evidence  against. 

Senator  Newlands.  You  enjoined  them  from  this? 

Mr.  Prouty.  For  a  departure  from  the  published  tariff. 

Senator  Newlands.  Now,  we  have  been  told  that  the  judge  him- 
self was  doubtful  as  to  his  jurisdiction  in  that  case. 

Mr.  Prouty.  Well,  now,  the  Commission  was  very  doubtful  as  to 
the  jurisdiction  in  that  case,  but  we  thought  we  ought  to  try  it  It 
might  be  of  some  service.  We  were  bound  to  do  all  we  could  to  stop 
that  thing,  and  we  adopted  that  plan. 

Senator  Newlands.  The  companies  themselves  made  no  contest,  did 
they? 

Mr.  Prouty.  Why,  yes;  they  objected.  It  was  a  nominal  objec- 
tion, and  we  were  really  asked  by  some  lines  not  embraced  in  the  in- 
junction to  be  taken  in.    They  wanted  to  be  enjoined. 

Senator  Newlands.  But  there  was  no  real  contest  either  in  the 
court  or  in  the  appellate  court,  was  there,  over  the  question  of  juris- 
diction? And  was  the  injunction  granted  before  the  Elkins  Act  was 
passed  ? 

Mr.  Prouty.  The  injunction  was  granted  before  that  act,  and  the 
provision  you  referred  to  had  gotten  into  that  act,  because  of  the 
doubt  we  entertained  on  the  Commission  as  to  the  jurisdiction  of  the 
court.  Judge  Logan  asked  me  to  draw  the  bill,  and  in  doing  that  I 
incorporated  that  provision,  l)ecause  of  the  doubt  we  had  on  the  Com- 
mission, and  while  Judge  Logan  threw  my  bill  away  and  drew  one  of 
his  own,  he  retained  that  provision  and  added  to  it  the  provision  that 
other  parties  might  be  brought  in. 

Senator  Newlands.  Now,  Mr.  Prouty,  if  your  Commission  came 
to  the  conclusion  that  you  could  bring  a  bill  of  injunction  to  restrain 
these  companies  from  departing  from  the  published  rate,  why  could 
it  not  have  brought  or  instituted  the  same  sort  of  suit  to  enjoin  these 
companies  from  discrimination  of  all  kinds  which  are  forbidden  by 
the  mterstate-commerce  act? 

Mr.  Prouty.  Because,  in  the  first  place,  the  court  is  simply  required 
to  enforce  a  positive  enactment  of  the  statute.  The  statute  says  you 
shall  publish  your  rate  and  you  shall  maintain  that  rate.  Having 
published  the  rate,  the  law  itself  compels  the  observance.  All  the 
court  is  required  to  do  is  to  compel  the  compliance  with  the  statute. 
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In  the  other  case  the  court  must,  to  correct  the  discrimination,  deter- 
mine the  rate  for  the  future. 

Senator  Newlands.  Now,  the  court  must  determine.  That  is  your 
contention  ? 

Mr.  Prouty.  That  is  my  contention. 

Senator  NewI/Ands.  But  you  never  instituted  such  a  proceeding, 
did  vou? 

Mr.  Proutt.  Certainly;  we  brought  that  Missouri  Pacific  case. 

Senator  Newlands.  W  as  that  before  the  passage  of  the  Elkins  Act, 
in  1903? 

Mr.  Prouty.  That  was  done  before  I  came  on  the  Commission ;  I 
found  that  suit  pending  when  I  came  on  the  Commission. 

Senator  Newlands.  And  that  was  an  action  for  injunction? 

Mr.  Prouty.  Yes,  sir. 

Senator  Newlands.  To  prevent  the  railroads  from  charging  a 
greater  rate  to  Wichita  than  to  Omaha? 

Mr.  Prouty.  Yes,  sir. 

Senator  Newi^nds.  Now,  what  is  the  result  of  that  case?  Did  the 
court  declare  it  had  no  jurisdiction? 

Mr.  Prouty.  The  courts  below  took  jurisdiction;  before  the  case 
was  decided  in  the  Supreme  Court  of  the  United  States  the  Elkins 
bill  had  been  passed.  As  I  understand  the  case,  the  court  said  it 
would  have  had  no  jurisdiction  but  for  the  Elkins  bill. 

Senator  Newlands.  So  that  entirely  absolved  you  then  from  any 
failure  to  attempt  to  employ  the  process  of  injunction? 

Mr.  Prouty.   We  did  attempt  to  employ  the  process  of  injunction. 

Senator  Newlands.   In  that  one  case? 

Mr.  Prouty.  In  that  case.  Of  course,  we  would  not  have  employed 
it  in  any  other  case  until  we  had  a  decision  in  that  case. 

Senator  NfiwiiANDS.  That  case  was  instituted  in  what  year? 

Mr.  Prouty.  All  I  know  about  it  is  this:  The  case  was  pending 
when  I  came  onto  the  Commission,  and  we  made  on  two  or  three  oc- 
casions special  efforts  to  hurry  that  case  along,  but  it  seemed  to  meet 
with  a  series  of  misfortunes. 

Senator  Newlands.  I  understand  that  it  is  contended  by  some  of 
the  representatives  of  the  carriers  here  that  the  courts  had  ample 
jurisdiction  in  this  matter.  Just  as  they  had  the  jurisdiction  to  en- 
join against  this  system  of  rebates,  so  they  had  jurisdiction  to  enjoin 
against  discrimination,  and  that  the  Inte^istate  Commerce  Commis- 
sion failed  in  the  discharge  of  their  duties  in  not  instituting  any  such 
proceedings.     You  say  you  instituted  one  in  1902? 

Mr.  Prouty.  Yes,  sir. 

Senator  Newlands.  Just  about  a  year  after  the  passage  of  the  act 
of  1901  ? 

Mr.  Prouty.  Yes,  sir. 

Senator  Newij^nds.  Are  there  any  other  suits  of  that  nature  ? 

Mr.  Prouty.  No. 

Senator  Newlands.  And  vou  had  to  wait  for  five  years  before  you 
got  a  determination  of  thatf 

Mr.  Prouty.  More  than  five  years. 

Senator  Newlands.  Would  it  not  have  been  well  to  have  brought 
other  suits  of  the  same  nature? 

Mr.  Prouty.  We  were  very  doubtful  about  the  jurisdiction.     I 
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have  never  been  able  to  see  if  the  court  took  jurisdiction  it  would 
help  matters.  I  do  not  see  how  the  Commission  is  in  any  better 
shape  now  with  the  decision  than  without 

Senator  Newlands.  We  will  admit  that.  You  assume  that  you 
have  a  right  to  go  into  court  to  ask  for  an  injunction  concerning  a 
railroad  discriminating  in  favor  of  one  place  as  against  another,  and 
that  discrimination  consists  of  exacting  a  rate  of  5  cents  a  hundred, 
say,  in  one  case,  less  than  in  another.  Now,  that  is  the  discrimination 
complained  of,  and  in  determining  that  case  you  must  determine 
the  amount  of  the  discrimination  necessary  ? 

Mr.  Proutt.  Yes,  sir. 

Senator  Newlands.  If,  then,  the  court  is  to  ffrant  full  and  adequate 
relief,  would  it  not  necessarily  include  the  determination  of  what 
a  fair  rate  was,  and  an  injunction  against  anything  in  excess  of  that 
rate? 

Mr.  Prouty.  That  is  my  contention. 

Senator  Newlands.  Has  not  the  court  yielded  to  that  contention? 

Mr.  Prouty.  The  court  would  have  no  power,  Senator,  to  grant 
that  relief,  because  it  has  no  power  to  determine  for  the  future  what 
is  a  fair  rate. 

Senator  Newlands.  Has  the  Supreme  Court  ever  declared  that? 

Mr.  Prouty.  I  understand  it  has. 

Senator  Newlands.  I  presume,  of  course,  it  will  be  admitted  that 
tl^e  Supreme  Court  can  not  fix  a  rate. 

Mr.  Prouty.  But  it  fixes  that  rate. 

Senator  Newlands.  The  Supreme  Court  has  the  power  to  deter- 
mine what  is  a  reasonable  rate.  It  has  the  power  to  protect  against 
extortion,  and  that  necessarily  means  the  determination  of  what  is  a 
reasonable  rate,  it  seems  to  me.  I  will  ask  you  whether  the  Supreme 
Court  has  ever  passed  upon  that  question? 

Mr.  Prouty.  The  Supreme  Court  has  never,  to  my  knowledge, 
passed  upon  that  question  in  that  form.  The  Supreme  Court  has 
said  in  several  cases  that  the  fixing  of  a  rate  for  the  future  was  an 
administrative  or  a  legislative  function.  It  has  held  in  case  of  the 
Commission  itself  that  where  the  Commission  attempted  to  do  pre- 
cisely what  you  saj  the  court  ought  to  do  that  would  oe  a  fixing  of  a 
rate  by  the  Commission  and  not  within  the  power  of  the  Commission. 
Now,  if  that  is  a  fixing  of  the  rate  when  it  is  done  by  the  Commission, 
I  fail  to  see  why  it  would  not  be  a  fixing  of  the  rate  when  done  by  the 
court. 

Senator  Newlands.  And  that  has  been  your  assumption,  and  that 
has  been  the  reason  why  you  have  not  brought  many  of  these  injunc- 
tion suits? 

Mr.  Prouty.  Yes,  sir. 

Senator  Newlands.  Now,  as  to  that  Wichita  case,  it  went  back  to 
the  inferior  court,  did  it  not? 

Mr.  Prouty.  Yes,  sir. 

Senator  Newlands.  How  long  ago? 

Mr.  Prouty.  Well,  I  do  not  remember ;  two  or  three  years  ago. 

Senator  Newlands.  Has  that  case  been  terminated? 

Mr.  Prouty.  No  ;  it  has  not. 

Senator  Newlands.  Well,  why  not? 

Mr.  Prouty.  So  far  as  I  am  concerned — ^my  associates  may  speak 
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for  themselves — I  never  understood  that  the  Elkins  bill — I  say  three 
years — I  have  never  understood  that  the  Elkins  bill  added  anvthinff 
to  our  power  to  create  a  discrimination  in  a  published  schedule,  ana 
therefore  my  attention  has  never  been  called  to  that  matter.  I  have 
also  assumed  that  the  decisions  of  the  Supreme  Court  of  the  United 
States  made  since  the  institution  of  that  suit  were  rather  conclusive 
of  the  fact  that  that  discrimination  alleged  in  a  suit  was  not  an  un- 
due discrimination,  and  therefore  not  in  violation  of  the  act  to  regu- 
late commerce.  In  other  words,  when  we  began  that  suit  we  held 
that  the  only  sort  of  competition  which  would  justify  charging  less 
at  a  more  distant  point  than  at  an  intermediate  pouit  was  that  of 
some  carrier  over  whom  the  interstate  law  exercisea  no  control. 

Now,  the  Supreme  Court  of  the  United  States  has  said  that  all 
kinds  of  competition  must  be  taken  into  account — competition  with 
other  railroads  which  are  subject  to  the  jurisdiction  of  the  railway  act, 
or  competition  of  markets ;  everything  of  that  kind  must  be  taken  into 
account.  The  Commission  has  held  m  other  cases,  and  it  iaundoubt- 
edlv  true,  that  there  are  competitive  conditions  on  the  Missouri  River 
which  justify  a  lower  rate  than  is  made  to  Wichita.  And  I  assume 
that  the  thing  complained  of  in  the  Missouri  case  was  not  in  violation 
of  law.  That  has  been  my  reason  for  not  proceeding  in  that  case. 
Of  course,  I  have  had  no  aoubt  of  the  power  of  the  court  to  proceed 
with  that  case.  I  think  the  court  should  do  with  that  case  exactly 
what  the  Conunission  could  do  by  law,  neither  more  nor  les^. 

Senator  Newlanos.  Then  you  think  it  could  not  grant  the  relief 
necessarv? 

Mr.  Prouty.  I  think  it  could  not  grant  the  necessary  relief  unless, 
as  Senator  Dolliver  suggested,  the  only  thing  to  be  done  was  to  re- 
strain the  Missouri  Pacific  from  charging  a  higher  rate  to  Wichita 
than  it  charged  to  Omaha.  If  that  was  the  only  thing  to  be  done,  I 
am  not  at  all  clear  that  the  court  might  not  secure  that  by  injunction. 

Senator  Newlands.  -But  your  opinion  is  that  it  could  not  determine 
that  an  intermediate  rate  was  a  reasonable  rate  and  enjoin  everjrthing 
above  that? 

Mr.  Prouty.  I  do  not  know.  I  do  not  think  you  could  say  that  the 
rate  to  Wichita  is  5  cents  above  the  rate  to-the  Missouri  River. 

Senator  Nbwi^nds.  Could  you  not  test  that  in  the  Supreme  Court? 

Mr.  Prouty.  I  could  not  say  it  could  not  be  tested.  It  has  been 
tested.  I  say  if  the  court  could  exercise  the  jurisdiction  over  any- 
thing of  that  sort  it  would  be  as  well  for  this  committee  to  write  into 
a  bill  that  statement. 

Senator  Dolliver.  We  did  that  in  the  Elkins  law,  or  tried  to  do  so. 

Mr.  Prouty.  I  did  not  understand  it  that  way. 

Senator  Newlands.  Let  us  refer  to  the  language  of  the  Elkins  Act. 
The  Elkins  Act  was  passed  in  1903.  Section  3  of  the  Elkins  law 
states  that — 

Tbat  whenever  the  Interstate  Commerce  CJommlsslon  shall  have  reasonable 
ground  for  belief  that  any  common  carrier  is  engaged  in  the  carriage  of  pas- 
sengers or  freight  traffic  between  given  i)oints  at  less  than  the  published  rates 
on  file,  or  Is  committing  any  discriminations  forbidden  by  law,  a  petition  may 
be  presented  alleging  such  facts  to  the  circuit  court  of  the  United  States  sitting 
in  equity  having  jurisdiction ;  and  when  the  act  complained  of  is  alleged  to  have 
been  committed  or  as  being  committed  in  part  in  more  than  one  judicial  dis- 
trict or  State,  it  may  be  dealt  with,  inquired  of,  tried,  and  determined  in  either 
such  judicial  district  or  State,  whereupon  it  shall  be  the  duty  of  the  court  sum- 
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marily  to  inqnlre  into  the  circumstances,  upon  sucli  notice  and  In  such  manner 
as  the  court  shall  direct  and  without  the  former  pleadings  and  prooee<lings 
applicable  to  ordinarj-  suits  in  equity,  and  to  make  such  other  pei*Hons  or  cor- 
porations party  thereto  as  the  court  may  deem  necessary,  and  upon  b;?lng  satis- 
fled  of  the  truth  of  the  allegations  of  such  petition,  said  court  shall  enforce  an 
observance  of  the  published  tariffs  or  direct  and  require  a  disc^^ntiuuance  of 
such  discrimination  by  proper  orders,  writs,  and  process,  which  said  orders, 
writs,  or  process  may  be  enforceable  as  well  against  the  parties  interested  in  the 
traffic  as  against  the  carriers,  subject  to  the  right  of  appeal,  as  now  provided  by 
law. 

Now,  there  a  clear  power  is  given  to  the  court  to  direct  and  require 
a  discontinuance  of  such  discrimination.  I  understand  that  your 
contention  is  that,  according  to  decisions  of  the  Supreme  Court^  a 
discrimination  of  this  kind  between  localities  because  of  competition 
of  any  kind  is  not  forbidden  by  the  law  ? 

Mr.  Prouty.  Oh,  no.  The  discrimination  mi^ht  be  forbidden  by 
the  law  and  might  not.  That,  under  the  decision  of  the  Supreme 
Court,  is  a  question  of  fact.  Now,  my  point  is  that  the  court  has 
no  power  to  inquire  whether  or  not  mat  discrimination  is  undue 
and  to  prescribe  the  remedy. 

Senator  Ne^\t.and8.  It  says  that  the  court  shall  have  the  power  to 
require  a  discontinuance  of  discrimination.  Now,  if  the  discrimina- 
tion consists  in  charging  a  higher  rate  for  the  shorter  distance  than 
for  the  longer  distance,  can  not  the  court,  under  this  law,  require  a 
discontinuance  of  such  discrimination? 

Mr.  Prouty.  I  think  it  could  in  that  case,  because  in  that  case  the 
statute  prescribes  the  rule  by  which  the  court  acts.  The  statute  says 
that  the  carrier  shall  not  charge  more  for  the  short  than  for  the  long 
haul.  Now,  if  the  carrier  did  get  more  for  the  short  than  for  the 
long  haul,  I  have  no  doubt  that  the  court  under  that  provision  of 
law  could  stop  the  discrimination,  could  stop  the  higher  charge  at 
the  intermediate  points.  But  the  fourth  section  contains  another 
provision,  which  is  that  it  may  charge  more  at  the  intermediate 
point  if  circumstances  and  conditions  are  different  at  the  more  dis- 
tant point.  Now,  if  circumstances  and  conditions  were  such  that 
the  carrier  might  properly  charge  a  higher  rate  at  the  intermediate 
point,  I  do  not  think  the  court  could  determine  how  much  higher 
that  rate  should  be;  and  if  the  rate  was  higher  than  it  should  be, 
could  not  therefore  reduce  the  rate  because  there  is  no  standard  by 
which  it  acts? 

Senator  Newlands.  And  yet  that  precise  point  has  never  really 
been  determined  bv  the  court? 

Mr.  Prouty.  Nearlv,  Senator.  Let  me  tell  vou  what  has  been  de- 
termined.  The  fifteenth  section  of  the  act  provides  that  the  Com- 
mission shall  hear  these  complaints.  Having  heard  the  complaint, 
if  they  find  that  the  carrier  is  in  violation  of  the  law,  they  shall  order 
the  carrier  to  cease  and  desist  from  such  violation.  That  is  the  power 
of  the  Interstate  Commerce  Commission. 

Senator  Newlands.  Where  do  you  say  that  is? 

Mr.  Prouty.  That  is  in  (he  fifteenth  section,  on  page  15  of  what 
I  have  here.  The  Interstate  Commerce  Commission  is  given  the 
power  to  order  the  carrier  to  cease  and  desist  from  that  violation. 
Now,  the  Supreme  Court  has  held  that  that  does  not  give  the  Inter- 
state Commerce  Commission  power  to  remove  or  make  an  order  which 
will  remove  a  discrimination  of  that  sort.    So  I  say  the  court  has 
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come  mighty  near  to  holding  that  the  language  in  the  Elkins  bill  does 
not  give  the  court  that  power.  And  you  will  understand,  Senator, 
that  gives  no  power  at  all  over  the  unreasonable  rate. 

Senator  Newlands.  If  in  this  statute  we  could  give  the  court  the 
power  to  determine  that  without  ^ving  the  Commission  the  power  to 
fix  the  rate,  would  the  remedy,  m  your  judgment,  be  adequate  for 
unjust  discrimination? 

Mr.  PnouTi'.  I  think  it  would  be  adequate  for  unjust  discrimina- 
tion if  the  court  had  any  constitutional  right  to  exercise  its  remedy. 
The  court  has  no  constitutional  right  to  do  it,  and  could  not  exercise 
that  power.    That  is  mv  point  exactly. 

Senator  Newijinds.  There  are  proceedings,  are  there  not,  where 
the  railroad  has  sought  to  enjoin  the  enforcement  of  rates  which  they 
declared  were  unreasonable  law  ? 

Mr.  Prouty.  Yes ;  that  is  a  common  proceeding. 

Senator  Newlands.  That  is  a  conmion  proceeding  against  State 
commissions? 

Mr.  Prouty.  And  against  State  legislatures. 

Senator  Newlands.  Have  any  proceeding  been  taken  against  the 
action  of  the  Interstate  Commerce  Commission  ? 

Mr.  Prouty.  No  occasion  for  that  kind  of  proceeding,  because  the 
rates  of  the  Interstate  Commerce  Commission  can  only  be  enforced 
by  the  court  upon  application  by  itself  or  somebody  interested. 

Senator  Newlands.  Such  proceeding  would  be  by  injunction, 
would  it  not? 

Mr.  Prouty.  By  proceeding  in  equity;  and  I  suspect  the  court 
would,  in  connection  with  that,  proceed  to  grant  an  injunction. 

Senator  Newlands.  I  understand  your  contention  is  a  rate  that  is 
unreasonable  is  destructive  of  the  rights  of  property  of  the  carrier, 
and  a  rate  that  is  unreasonable  is  destructive  of  the  rights  of  property 
of  the  shippers? 

Iklr.  Prouty.  Yes,  sir. 

Senator  Newlands.  Now,  why  should  not  the  shipper  have  the  same 
rie^ht  also  to  proceed  by  injunction? 

Mr.  Prouty.  He  should. 

Senator  Newlands.  Has  he  that  right  now  ? 

Mr.  Prouty.  Well,  that  is  a  question  which  has  not  been  decided 
yet.  Judge  Niles  held^hat  he  had  not,  and  Judge  Speer  held  that 
he  had. 

Senator  Newijvnds.  The  matter  has  never  been  decided  by  the 
Supreme  Court? 

Mr.  Prouty.  It  never  has  gone  to  the  Supreme  Court. 

Senator  Newxands.  Has  the  Interstate  Commerce  Commission 
itself  never  sought  to  bring  such  a  suit? 

Mr.  Prouty.  I  do  not  say  that  the  Interstate  Commerce  Commis- 
sion would  have  any  such  power.  Apparently  the  circuit  or  Federal 
court  only  entertains  suit  in  behalf  of  the  Interstate  Commerce  Com- 
mission when  the  statute  permits  it.  Now,  there  is  no  statute  which 
permits  that  sort  of  proceeding.  I  think  there  ought  to  be  a  statute 
which  would  permit  the  Interstate  Commerce  Commission  to  file  a 
petition  and  ask  for  an  injunction.  In  the  case  of  an  advance  the 
court  would  probably  have  the  power  to  grant  an  injunc^tion,  tempo- 
rarily pending  proceedings  before  the  Cx)mmission,  although  it  would 
have* no  power  to  permanently  reduce  the  rates. 

ST — yoL 
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Senator  Newlands.  Then,  if  the  Interstate  Commerce  Commission 
was  authorized  to  institute  such  a  suit,  would  this  not  meet  all  these 
questions  as  to  extortionate  rates  ? 

Mr.  Prouty.  If  the  court  had  the  further  power  to  determine 
whether  that  rate  was  reasonable  or  unreasonable,  and  you  awarded 
final  process  in  the  premises,  provided  the  court  was  a  tribunal  com- 
petent to  exercise  that  function.  I  do  not  think  it  would  amount  to 
anything  to  ^ve  to  all  the  courts  of  the  United  States  that  juris- 
diction. I  think  it  would  answer  the  purpose  if  you  could  give  some 
special  court  that  jurisdiction. 

Senator  NewlzVnds.  A  special  court  of  transportation? 

Mr.  Prouty.  I  think  so,  if  you  could  give  it  tnat  jurisdiction. 

Senator  Kean.  Could  you  do  so? 

Mr.  Prouty.  I  do  not  think  you  could.  I  have  been  saying  here 
to-day  that  you  could  not  invest  a  court  with  power  to  fix  a  rate  for 
the  future. 

Senator  Newlands.  We  are  proceeding  under  the  fourteenth 
amendment,  which  declares  property  shafl  not  be  taken  without 
due  process  of  law.  You  said  that  a  carrier  has  a  right  to  go  into 
court  to  enjoin  the  enforcement  of  a  tariff  fixed  by  the  Commission  on 
the  CTOund  that  it  is  destructive  of  the  right  of  property. 

]V&.  Prouty.  Yes. 

Senator  Newlands.  And,  on  the  other  hand,  you  say  the  fixing  of 
an  extortionate  rate  is  destructive  of  the  rights  of  property  of  the 
shipper.  If  the  carrier  has  a  right  to  go  into  court  under  the  Consti- 
tution, why  would  not  the  shipper  have  the  right,  if  the  wrong  com- 
plained of  is  the  same  in  each  case  ? 

Mr.  Prouty.  It  is  not  the  same  thing  in  each  case. " 

Senator  Newlands.  It  would  be  destructive  of  the  rights  of 
property. 

Mr.  Prouty.  That  is  true.    Say  that  I  go  out  here  and  take  your 

Eroperty.  It  is  destructive  of  your  property,  but  you  could  not 
ring  suit  under  the  fourteenth  amendment.  The  taking  of  your 
{property  or  my  property  by  a  railroad  rate  is  with  due  process  of 
aw.  The  State  has  authorized  that  railroad  to  make  a  rate,  to 
impose  a  rate  upon  me,  and  the  State  must  provide  that  the  rate  is  a 
just  and  reasonable  rate. 

Senator  Newlands.  So  that  you  think  uftder  existing  conditions 
a  remedy  could  not  be  given  to  the  shipper  which  is  now  clearly 
within  reach  of  the  carrier,  when  his  property  rights  are  unjustly 
affected  ? 

Mr.  Prouty.  I  think  so — ^that  is,  I  think  the  shipper  should  have 
a  remedy,  but  it  must  spring  from  a  different  source. 

Senator  Newlands.  How  about  the  powers  of  conciliation?  Do 
you  think  that  those  can  be  exercised  to  advantage  ? 

Mr.  Prouty.  Oh,  yes.  I  think  the  best  part  of  the  work  of  the 
Interstate  Commerce  Commission  for  the  last  eight  years  has  been  in 
the  exercise  of  that  power  and  in  the  conducting  of  its  investigations. 
That  has  been  about  the  only  work  it  could  do. 

Senator  Newlands.  Would  you  have  that  power  rest  in  this  board 
that  you  speak  of — ^by  some  designated  as  an  appellate  board? 

Mr.  Prouty.  No. 

Senator  Newlands.  You  would  have  that  authority  conferred  upon 
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a  special  bureau  or  upon  the  other  branch  of  the  Inter^ate  Commerce 
Commission  ? 

Mr.  Prouty.  If  you  are  going  to  organize  an  appellate  commission, 
I  see  no  objection  to  leaving  the  present  Commission  as  it  is  exactly — 
that  is,  allow  it  to  discharge  all  tne  functions  it  discharges  now. 

Senator  Newlands.  And  you  would  have  them  exercise  this  power 
of  conciliation,  leaving  to  others  the  power  of  judging? 

Mr.  l^ouTY.  Simply  the  power  to  hear  and  determine. 

Senator  Newlands.  The  criticism  is  made  that  out  of  quite  a  niim- 
bt»r  of  cases — I  believe  there  are  120  involving  decisions  of  the  Inter- 
state Commerce  Commission — ^that  the  courts  have  overruled  the 
Commission  in  almost  every  case,  except  four  or  five.  What  explana- 
tion have  you  to  make  of  that? 

Mr.  Prouty.  Well,  as  I  said,  the  only  explanation  is  that  the  Com- 
mission was  wrong.  But  you  can  not  understand  what  the  court 
thought  without  lookinir  into  the  case  itself. 

Senator  Newlands.  First,  is  that  the  fact? 

Mr.  Prouty.  Now,  I  can  not  give  you  the  exact  figures.  We  have 
sent  up  here  a  statement  which  shows  exactly  what  the  fact  is.  But 
I  would  say  probably  that  out  of  35  or  36  cases  in  some  27  or  28  cases 
the  contention  of  the  Commission  has  not  been  sustained. 

Now  let  me  illustrate  what  that  means.  Six  of  those  were  cases  in 
which  the  Supreme  Court  decided  that  the  Commission  had  no  power 
to  fix  a  rate  for  the  future.  The  Commission  had  decided  that  a  certain 
rate  was  unjust.  It  had  declared  that  certain  other  rates  would  be 
just.  It  had  ordered  the  carriers  to  observe  that  other  rate.  Now, 
the  court  held  in  those  six  cases  that  the  order  of  the  Commission 
was  unlawful,  because  it  exceeded  the  power  of  the  Commission. 
The  court  did  not  hold,  and  the  court  has  never  held,  that  the  rates 
of  the  Commission  in  those  six  cases  were  unreasonable.  It  has  never 
decided  that  the  judgment  of  the  Commission  upon  the  question  of  fact 
was  not  right.  Now,  I  say,  as  a  practical  matter,  that  the  thing  which 
the  Interstate  Commerce  Commission  undertook  to  do  has  got  to  be 
done,  and  the  proposition  to-day  is  to  give  the- Interstate  Commerce 
Commission  power  to  do  exactly  that  thing  which  the  court  said 
had  not  been  given  to  it  by  the  original  act.  So  it  does  not  seem  to 
me  that  it  is  anything  particularly  to  the  discredit  of  the  Commission 
to  have  made  that  holding  and  to  have  that  holding  reversed  by  the 
Supreme  Court. 

Senator  Newlands.  Were  there  any  other  cases  in  which  the  de- 
cision went  off  practically  on  the  same  point? 

Mr.  PROUTY.  Not  on  this  same  point. 

Senator  Newlands.  Not  on  this  point  ? 

Mr.  Prouty.  I  think  if  you  will  look  through  those  cases  you  will 
find  in  fourteen  or  fifteen  cases  the  question  at  issue  was  the  long  and 
short  haul  clause.  The  Commission  had  held  that  competition  of  car- 
riers subiect  to  the  law  did  not  justify  departure  from  the  fourth  sec- 
tion. Tne  court  decided  that  it  did.  Therefore,  the  order  of  the 
Commission  was  unlawful,  but  it  never  has  been  held  by  the  Supreme 
Court  that  the  thing  which  the  Commission  attempted  to  do  in  that 
case,  as  a  matter  oi  fact,  ought  not  to  be  done.  Now,  you  take  the 
import  rate  case.  The  question  involved  there  was  just  this:  The 
Texas  Pacific  charged  on  articles  transported  from  New  Orleans  to 
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San  Francisco  perhaps  one-quarter  when  those  articles  ori^nated 
in  Liverpool  as  much  as  they  did  when  those  articles  originated  m  New 
Orleans.  The  Commission  had  held  that  its  purview  was  bounded 
by  the  ocean  and  it  could  not  look  beyond  the  ocean  to  find  out  what 
competitive  tariff  governed  that  traffic.  The  Supreme  Court  simply 
said,  "  Your  application  of  the  law  is  wrong.  You  must  consider  the 
competitive  condition  abroad  as  well  as  the  competitive  conditions  at 
home." 

Senator  Newlands.  Outside  of  these  cases,  however,  that  were  con- 
tested in  the  courts  there  were  verv  numerous  cases  decided  by  you 
that  were  accepted  bv  the  railroads? 

Mr.  Prouty.  In  tte  early  days  of  the  Commission  practically  all 
its  orders  were  complied  with.  At  the  present  time,  with  the  present 
state  of  public  sentiment,  any  order  of  the  Interstate  Commerce  Com- 
mission which  does  not  involve  too  much  to  a  railroad  is  pretty 
certain  to  be  complied  with,  just  as  we  are  pretty  certain  that  there 
will  not  be  any  advance  in  rates  as  long  as  this  excitement  concerning 
rates  keeps  up. 

Senator  Newi^ands.  Can  you  give  any  idea  of  the  number  of  cases 
that  you  have  decided  in  which  the  railroads  have  complied  practi- 
cally with  your  decisions  ? 

Mr.  Prouty.  Well,  now,  we  have  sent  up  here  a  statement  which 
shows  exactly  the  number,  and  therefore  I  do  not  like  to  guess  at  it. 
In  the  early  days  they  were  practically  all  complied  with.  There 
are  a  great  many  cases  in  which  the  railroads  did  not  literally  comply 
with  the  decision  where  the  decision  was  substantially  complied  with, 
and  I  think  if  it  could  be  done  the  railroads  ought  to  have  that  privi- 
lege. They  sometimes  prefer  to  complv  in  substance  in  one  form 
rather  than  in  another.  For  example,  the  Commission  held  the  dif- 
ferential between  New  England  and  New  York  should  be  10  per  cent 
of  the  rate  between  Chicago  and  New  York.  Now,  the  railroads  did 
not  comply  exactly  with  that  order,  but  they  put  in  an  arbitrary  dif- 
ferential which  amounted  to  a  substantial  concurrence  with  it.  They 
preferred  to  make  it -in  cents  a  hundred  pounds  rather  than  10  per 
cent. 

Senator  Kean.  That  was  satisfactory,  do  you  think? 

Mr.  Prouty.  That  was  satisfactory. 

Senator  Dolliver.  Did  anybody  dispute  you? 

The  Chairman.  Did  anybody  dispute  your  rights  to  make  that 
order  ?  ^ 

Mr.  Prouty.  No;  that  was  in  a  day  when  they  were  not  disputing 
our  right.  The  differential  between  New  England  and  New  lork — 
the  Commission  held  that  the  differentials  ought  not  to  exceed  10  per 
cent  of  the  New  York  rate.  They  were  reduced,  and  have  been  ever 
sinc«.  When  they  were  once  put  into  effect,  actually  complied  with 
by  the  railroads,  they  themselves  saw  they  were  right,  and  they  have 
never  been  taken  out. 

Senator  Newlands.  Mr.  Prouty,  has  the  Commission  the  power  to 
investirate  the  books  of  the  railway  company? 

Mr.  Prouty.  The  Commission  has  the  power  to  compel  the  rail- 
way company  to  produce  its  books;  it  has  the  power  to  compel  the 
production  of  those  books  in  court,  but  that  does  not  amount  to  a 
practical  inspection  of  the  books. 
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Senator  Newlands.  Do  you  understand  the  Commission  would 
have  the  power  in  connection  with  that  to  have  an  expert  examine  the 
books  with  a  view  to  ascertaining  whether  or  not  the  rebates  were 
granted  ? 

Mr.  Proutt.  I  do  not  think  the  Commission  would  have  the  power 
to  send  an  expert  into  the  office  of  a  railroad  to  examine  Its  Dooks. 
I  do  expect  that  any  railroad  company  in  the  United  States  would 
probably  permit  an  expert  to  examine  the  books  of  that  company  if 
we  asked  them  to  do  so. 

Senator'  Newlands.  It  is  contended  by  the  representatives  of  the 
carriers  here  that  the  rebate  must  show  in  some  form  or  another,  and 
it  is  contended,  as  I  understand  it,  that  if  the  Commission  had  exer- 
cised its  powers  of  investigation  and  not  simply  contented  itself  with 
the  examination  of  the  trarac  managers  it  woulH  have  gotten  evidence 
of  these  rebates.     Now,  how  about  that  ? 

Mr.  Prouty.  Now,  it  may  be  that  we  could  have  shown  in  some  way 
that  those  gentlemen  were  not  telling  the  truth.  It  is  possible  we 
might  have  done  so.  But,  in  my  judgment,  it  would  have  amounted 
to  nothing  to  examine  their  books  unle^ss  you  had  the  power  to  pre- 
scribe the  method  in  which  those  books  should  be  kept.  We  did 
examine  their  books.  We  ordered  books  brought  into  court.  We 
ordered  them  to  file  the  fullest  statements.  We  spent  a  week  in  the 
examination  of  their  books  and  movement  of  traffic,  and  everything 
of  that  sort 

Senator  Newlands.  With  the  view  of  discovering  rebates? 

Mr.  Proutt.  Yes,  sir. 

Senator  Newlands.  And  you  could  not  ascertain  anything  from 
them? 

Mr.  Prouty.  No,  sir;  I  desire  to  say  that  there  has  been  no  time 
since  I  l)ecame  an  Interstate  Commerce  Commissioner  when  if  anv 
strong  tnmk  line  operating  between  Chicago  and  New  York  had  said, 
"  We  will  pay  no  more  rei)ates  ourselves  and  we  will  not  suffer  our 
compt^titors  to  pay  rebaten<^."  the  payment  of  rebates  in  that  section 
would  not  have  stopped.  It  might  have  cost  the  railway  something, 
but  rebates  would  have  ceased.  Nor  has  there  been  a  time  since  I  have 
been  an  Interstate  Commerce  Conmiissioner  when  if  the  traffic  officers 
of  the  trunk  lines  between  Chicago  and  the  Atlantic  seaboard  would 
have  consented  to  tell  the  truth  under  oath,  the  Interstate  Commerce 
Commission  would  not  have  stopped  the  payment  of  rebates.  I  have 
been  able  to  discover  no  way  in  which  to  make  them  tell  the  truth. 

Senator  New^lands.  In  regard  to  the  future,  will  it  not  be  possible 
for  them  to  commence  again  this  system  of  rebates? 

Mr.  Prouty.  I  think  they  pay  rebates  now. 

Senator  Newlands.  You  think  they  do? 

Mr.  Prouty.  I  tliink  they  do. 

Senator  Newlands.  Do  vou  think  it  is  as  extensive  as  it  was? 

Mr.  Prouty.  Oh,  no.  1  think  that  the  payment  of  rebates,  as 
such,  practically  ceased  when  the  Elkins  bill  went  into  effect,  and  it 
has  only  been  resumed  in  aggravated  instances  where  apparently 
there  could  not  be  anything  else  done.  For  example,  there  are 
certain  lines  which  handle  gi'ain  from  the  Missouri  River  to  Chicago 
and  the  East  Those  lines  have  buyers  on  their  roads,  which  own 
elevators  at  terminal  points.  They  allow  an  elevator  charge  to  their 
buyers.    Certain  other  lines  which  have  no  elevatore,  so  that  they 
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San  Francisco  perhaps  one-quarter  when  those  articles  originat^id 
in  Liverpool  as  much  as  they  did  when  those  articles  originated  in  New 
Orleans.  The  Commission  had  held  that  its  purview  was  bounded 
by  the  ocean  and  it  could  not  look  bejrond  the  ocean  to  find  out  what 
competitive  tariff  governed  that  traffic.  The  Supreme  Court  simply 
said,  "  Your  application  of  the  law  is  wrong.  You  must  consider  the 
competitive  condition  abroad  as  well  as  the  competitive  conditions  at 
home." 

Senator  Newlands.  Outside  of  these  cases,  however,  that  were  con- 
tested in  the  courts  there  were  verv  numerous  cases  decided  by  you 
that  were  accepted  bv  the  railroads? 

Mr.  Prouty.  In  tlie  early  days  of  the  Commission  practically  all 
its  orders  were  complied  with.  At  the  present  time,  with  the  present 
state  of  public  sentiment,  any  order  of  the  Interstate  Commerce  Com- 
mission which  does  not  involve  too  much  to  a  railroad  is  pretty 
certain  to  be  complied  with,  just  as  we  are  pretty  certain  that  there 
will  not  be  any  advance  in  rates  as  long  as  this  excitement  concerning 
rates  keeps  up. 

Senator  NEWiiANDS.  Can  you  give  any  idea  of  the  number  of  cases 
that  you  have  decided  in  which  the  railroads  have  complied  practi- 
cally with  your  decisions  ? 

Mr.  Prouty.  Well,  now,  we  have  sent  up  here  a  statement  which 
shows  exactly  the  number,  and  therefore  I  do  not  like  to  guess  at  it. 
In  the  early  days  they  were  practically  all  complied  with.  There 
are  a  great  many  cases  in  which  the  railroads  did  not  literally  comply 
with  the  decision  where  the  decision  was  substantially  complied  with, 
and  I  think  if  it  could  be  done  the  railroads  ought  to  have  that  privi- 
lege. They  sometimes  prefer  to  complv  in  substance  in  one  form 
rather  than  in  another.  For  example,  the  Commission  held  the  dif- 
ferential between  New  England  and  New  York  should  be  10  per  cent 
of  the  rate  between  Chicago  and  New  York.  Now,  the  railroads  did 
not  comply  exactly  with  that  order,  but  they  put  in  an  arbitrary  dif- 
ferential which  amounted  to  a  substantial  concurrence  with  it.  They 
preferred  to  make  it -in  cents  a  hundred  pounds  rather  than  10  per 
cent. 

Senator  Kean.  That  was  satisfactory,  do  you  think? 

Mr.  Prouty.  That  was  satisfactory. 

Senator  Dolliver.  Did  anybody  dispute  you  ? 

The  Chairman.  Did  anybody  dispute  your  rights  to  make  that 
order  ?  ^ 

Mr.  Prouty.  No  ;  that  was  in  a  day  when  they  were  not  disputing 
our  right.  The  differential  between  New  England  and  New  i  ork — 
the  Commission  held  that  the  differentials  ought  not  to  exceed  10  per 
cent  of  the  New  York  rate.  Thev  were  reduced,  and  have  been  ever 
since.  When  they  were  once  put  into  effect,  actually  complied  with 
by  the  railroads,  they  themselves  saw  they  were  right,  and  they  have 
never  been  taken  out. 

Senator  Newlands.  Mr.  Prouty,  has  the  Commission  the  power  to 
investirate  the  books  of  the  railway  company? 

Mr.  Frouty.  The  Commission  has  the  power  to  compel  the  rail- 
way company  to  produce  its  books;  it  has  the  power  to  compel  the 
production  of  those  books  in  court,  but  that  does  not  amount  to  a 
practical  inspection  of  the  books. 
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Senator  Newlands.  Do  you  understand  the  Commission  would 
have  the  power  in  connection  with  that  to  have  an  expert  examine  the 
books  with  a  view  to  ascertaining  whether  or  not  the  rebates  were 
granted  ? 

Mr.  Prouty.  I  do  not  think  the  Commission  would  have  the  power 
to  send  an  expert  into  the  office  of  a  railroad  to  examine  Its  books. 
I  do  expect  that  any  railroad  company  in  the  United  States  would 
probably  permit  an  expert  to  examine  the  books  of  that  company  if 
we  asked  them  to  do  so. 

Senator  Newlands.  It  is  contended  by  the  representatives  of  the 
carriers  here  that  the  rebate  must  show  in  some  form  or  another,  and 
it  is  contended,  as  I  understand  it,  that  if  the  C-ominission  had  exer- 
cised its  powers  of  investigation  and  not  simply  contented  itself  with 
the  examination  of  the  traffic  managers  it  would  have  gotten  evidence 
of  these  rebates.     Now,  how  about  that? 

Mr.  Proxjty.  Now,  it  may  be  that  we  could  have  shown  in  some  way 
that  those  gentlemen  were  not  telling  the  truth.  It  is  possible  we 
might  have  done  so.  But,  in  my  judgment,  it  would  have  amounted 
to  nothing  to  examine  their  books  unlei;s  you  had  the  power  to  pre- 
scribe the  method  in  which  those  books  should  be  kept.  We  did 
examine  their  books.  We  ordered  books  brought  into  court.  We 
ordered  them  to  file  the  fullest  statements.  We  spent  a  week  in  the 
examination  of  their  books  and  movement  of  traffic,  and  everything 
of  that  sort 

Senator  Newlands.  With  the  view  of  discovering  rebates? 

ilr.  Prouty.  Yes,  sir. 

Senator  Newlands.  And  you  could  not  ascertain  anything  from 
them? 

Mr.  Prouty.  No,  sir;  I  desire  to  say  that  there  has  been  no  time 
since  I  l)ecame  an  Interstate  Commerce  Commissioner  when  if  anv 
strong  trunk  line  operating  between  Chicago  and  New  York  had  said, 
"We  will  pay  no  more  rebates  ourselves  and  we  will  not  suffer  our 
compotitors  to  pay  rebates."  the  payment  of  rebates  in  that  section 
would  not  have  stopped.  It  might  have  cost  the  railway  something, 
but  rebates  would  have  ceased.  Nor  has  there  been  a  time  since  I  have 
been  an  Interstate  Commerce  Conmiissioner  when  if  the  traffic  officers 
of  the  trunk  lines  between  Chicago  and  the  Atlantic  seaboard  would 
have  consented  to  tell  the  truth  under  oath,  the  Interstate  Coimnerce 
Commission  would  not  have  stopped  the  payment  of  rebates.  I  have 
been  able  to  discover  no  way  in  which  to  make  them  tell  the  truth. 

Senator  Newlands.  In  regard  to  the  future,  will  it  not  be  possible 
for  them  to  commence  again  this  system  of  rebates  ? 

Mr.  Prouty.  I  think  they  pay  rebates  now. 

Senator  Newlands.  You  think  they  do? 

Mr.  Prouty.  I  think  they  do. 

Senator  Newxands.  Do  you  think  it  is  as  extensive  as  it  was? 

Mr.  Prouty.  Oh,  no.  I  think  that  the  payment  of  rebates,  as 
such,  practically  ceased  when  the  Elkins  bill  went  into  effect,  and  it 
has  only  been  resumed  in  aggravated  instances  where  apparently 
there  could  not  be  anything  else  done.  For  example,  there  are 
certain  lines  which  handle  grain  from  the  Missouri  River  to  Chicago 
and  the  East  Those  lines  have  buyers  on  their  roads,  which  own 
elevators  at  terminal  points.  They  allow  an  elevator  charge  to  their 
buyers.     Certain  other  lines  which  have  no  elevators,  so  that  they 
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are  unable  to  make  that  allowance  of  an  elevator  charge  to  their 
buyers,  I  think  have  at  times  been  compelled  to  pay  a  rebate  which 
amounted  to  that  elevator  charge. 

Senator  Newlands.  Or  lose  the  business? 

Mr.  Prouty.  Or  lose  the  business.  That  is  an  example  of  what  I 
mean.  I  could  not  produce  any  evidence  of  that.  If  I  could  it 
would  be  my  business  to  turn  it  over  to  the  Attorney-General.  I 
have  no  doubt  that  rebates  to  a  greater  or  less  extent  are  paid  in 
many  parts  of  this  country.  And  if  it  turns  out,  as  the  railroads 
contend,  that  the  disclosure  by  any  officer  of  a  railroad'  gives  the 
company  its  exemption  under  the  Elkins  bill,  your  law  is  good  for 
nothing.  They  can  resume  the  payment  of  rebates  whenever  they 
desire. 

Senator  Newlands.  Mr.  Hill,  I  believe,  stated  that  this  matter  of 
rebates  would  require  constant  vigilance. 

Mr.  Prouty.  If  you  want  to  stop  the  payment  of  rebates,  Senator, 
in  my  judgment  you  have  got  to  provide  certain  things.  In  the 
first  place  you  have  got  to  take  care  of  the  terminal  railroad.  You 
have  got  to  take  care  of  the  private  car  lines,  although  that  is  very 
much  overdrawn  just  at  the  present  time.  There  is  not  as  much  to 
this  private  car  fine  as  the  newspapers  and  magazines  talk.  You 
have  got  to  take  care  of  the  elevators.  You  have  got  to  do  that 
Then,  in  my  judgment,  you  have  got  to  provide  that  some  tribunal 
shall  have  authority  to  prescribe  the  form  in  which  the  books  of 
these  railroads,  which  refer  not  only  to  their  accounts,  but  the  move- 
ment of  their  traffic,  shall  be  kept,  and  to  further  provide  that  that 
tribunal  may  at  any  time  examine  those  books. 

Now,  there  is  just  one  thing  further  that  I  think  might  be  done, 
and  which  should  be  done,  pemaps,  as  the  last  resort.  You  can  pro- 
vide that  the  man  who  receives  and  pays  out  that  money  shall  be 
an  official  of  the  Government.  He  shall  not  have  anything  to  say 
as  to  how  the  money  is  paid  out;  he  shall  have  nothing  to  do  with  the 
administration  of  the  road,  but  he  shall  have  the  right  to  receive  and 
pay  out  that  money.     Now,  I  think  that  would  stop  it. 

Senator  Dolliver.  Unless  they  got  possession  of  the  man. 

Mr.  Prouty.  That  might  be  so.  btill,  gentlemen,  that  will  not 
necessarily  stop  it. 

Now,  I  know  some  years  ago  that  a  trainload  of  wheat  was  trans- 
ported from  Minneapolis  to  Chiciago  for  nothing.  There  was  simply 
no  record  of  that  shipment  on  the  books  of  the  railroad  company 
which  took  it.  They  carried  that  trainload  of  wheat  down  there  to 
Chicago,  and  there  was  no  record  of  it  at  all. 

Senator  Cullom.  What  object  had  they  in  doing  that? 

Mr.  Prouty.  They  wanted  to  prefer  the  man  that  had  the  wheat. 
They  did  not  want  to  pay  him  a  rebate  on  his  shipments,  but  gave  him 
that  shipment  for  nothing. 

Senator  Neavlands.  What  do  you  regard  the  greatest  evil  in  con- 
nection with  transportation — this  Question  of  rebates  or  this  ques- 
tion of  discrimination  under  the  published  tariif  as  between  localities? 

Mr.  Prouty.  In  the  fjast  the  rebates  have  been  the  most  serious 
cjuestion.  My  own  opinion  is  that  in  the  future  the  discrimination 
in  the  tariff  itself  will  be  the  most  serious  question.  Go  into  New 
liingland  to-day,  and  you  will  find  that  tlie  tariff  puts  absolutely  into 
the  possession  of  the  Standard  Oil  Company  every  foot  of  the  terri- 
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tory  of  the  New  York,  New  Haven  and  Hartford  Railroad.  You 
will  find  that  class  of  discrimination  all  through  this  country.  I 
think  in  the  future  that  class  of  discrimination  will  probably  be 
more  serious  than  the  question  of  rebates.  That  is  really  not  a  dis- 
crimination against  localities.  That  is  discrimination  as  between 
shippers.  That  is  the  adjustment  of  a  tariff  in  such  a  way  as  to 
prefer  one  shipper  to  another. 

Senator  Newlands.  Do  you  think  there  is  any  great  danger  from 
the  fact  that  men  who  are  largely  interested  in  these  great  industrial 
corporations  control  certain  railway  lines  ? 

Mr.  Pkouty.  I  do  regard  that  as  the  very  gravest  danger. 

Senator  Newlands.  Is  it  possible  by  the  utmost  vigilance  to  secure 
an  absolute  and  sauare  deal  as  amount  shippers  where  great  pro- 
ducers control  the  lines  of  transportation  ? 

Mr.  Prouty,  That  is  a  broad  question.  You  ask  if  it  is  possible. 
It  would  be  pretty  nearly  possible.  It  would  be  possible  if  tne  Gov- 
ernment took  these  railroads  and  operated  them  to  give  everybody  a 
square  deal.     I  doubt  if  it  will  be  done  otherwise. 

Senator  Newlands.  So  that,  in  your  judgment,  the  only  way  we 
will  ever  secure  absolute  equality  of  service  as  between  shippers 
would  be  under  Government  ownership  ? 

Mr.  Prouty.  AVhy,  equality  is  a  thing  we  do  not  often  secure  any- 
way. I  do  not  think  there  is  any  trouble  in  securing  a  condition  of 
things  that  is  good  enough  without  Government  ownership.  If  you 
want  absolute  equality,  you  would  probably  get  it  under  Government 
ownership,  although  that  is  by  no  means  certain. 

Senator  Newlands.  Do  vou  think  officials  of  the  railroads  could  be 
controlled  certain  ways — for  instance,  bribery,  etc? 

Mr.  Prouty.  Not  just  that.  Somebody  has  got  to  determine  what 
these  rates  are.  Even  if  .the  Government  owned  the  railroads  it  is 
not  at  all  certain  that  the  rates  would  be  without  discrimination.  It 
is  pretty  certain  that  everybody  would  pay  the  same  rate  on  the  same 
goods  in  the  same  shipments. 

STATEMENT  OF  MB.  BB00K8  ADAMS. 

The  Chairman.  Will  you  please  state  your  name,  residence,  and 
occupation  ? 

Mr.  Adams.  My  name  is  Brooks  Adams,  of  Quincy,  Mass. 

The  Chairman.  Whom  are  vou  representing? 

Mr.  Adams.  I  came  here,  Mr.  Chairman  and  gentlemen,  to  repre- 
sent the  Chamber  of  Commerce,  of  Spokane,  Wash.  The  city  of 
SpK>kane  considers  that  it  has  had  for  manv  years  a  very  considerable 
grievance  which  goes  to  the  very  basis  of  its  prosperity,  and  it  has 
never  been  able  to  get  any  adequate  relief.  I  have  here  an  abstract 
of  the  schedule  of  the  comparative  rate«s  of  Spokane  and  the  so-called 
North  Pacific  ports.  I  will  not  trouble  you  with  reading  them, 
because  I  think  it  is  entirely  unnecessary. 

The  Chairman.  You  can  file  them  as  part  of  your  statement 

Mr.  Adams.  I  will  simply  file  it  as  part  of  my  statement  I  have 
also  here  a  statement  of  various  cases  of  what  they  call  discrimina- 
tion, but  which  I  consider  myself  possiblv  would  be  due  to  local  con- 
siderations. They  are  cases,  however,  of  hardship.  I  would  like  to 
file  those  cases. 
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The  Chairman.  They  can  go  in  as  part  of  your  statement. 

Mr.  Adams.  I  took  by  hazard  out  of  this  long  schedule,  six  articles 
of  prime  necessity.  They  were  such  things  as  clothing,  calicoes,  cot- 
ton, and  various  forms  oi  iron,  such  as  iron  pipe,  bridge  iron,  and  so 
on,  and  I  calculated  the  rate  of  preference  which  the  seaports,  such  as 
Seattle,  Tacoma,  and  so  forth,  have  over  Spokane,  and  it  averaged 
about  80  per  cent.  Thus  Spokane  pays  about  $1.80  for  shipments 
from  Chicago,  to  $1  paid  by  Tacoma  or  Seattle.  The  hardship  of 
this  is  obvious.  I  have  been  for  a  long  time  consulted  about  tnese 
questions.  In  spite  of  this  hardship  to  Spokane,  1  never  conceived 
that  it  was  possible  for  us  to  bring  a  bill  of  any  kind,  or  legal  com- 
plaint, which  would  probably  receive  attention  by  a  court.  The  diffi- 
culty is  this.  They  set  up,  of  course,  water  competition  at  the  sea- 
ports. I  suppose  that  such  competition  docs  exist.  Anyway,  they 
established  it  or  pretended  to  establish  it,  in  a  case  which  has  been 
already  tried. 

Now,  our  difficulty  is  that  under  the  decisions  of  the  Supreme 
Court,  as  Mr.  Prouty  has  just  pointed  out,  competition  suspends  the 
fourth  clause  and  leaves  the  rauroad  substantially  free  to  make  what 
discrimination  it  pleases  against  the  interior  towns — that  is,  against 
the  helpless,  where  there  is  no  competition.  Spokane  is,  as  you  know, 
a  great  railroad  junction  of  the  Northwest,  but  competition  ha.s  been 
suppressed  by  agreement  between  the  lines.  Therefore  Spokane  is 
quite  helpless  so  far  as  competition  goes,  and  railroads  can  discrimi- 
nate against  her,  so  far  as  I  can  see,  to  almost  any  extent.  The  La 
Grange  case,  it  seems  to  me,  covers  the  case  absolutely,  and  that  case 
of  Calloway's  turned  as  follows:  Calloway  set  up  that  the  rate  to  La 
Grange  itself  was  unreasonable.  Now,  Calloway  proved  that  the 
rate  from  New  Orleans  to  Atlanta  was  4^  cents,  or  something  like 
that,  against  the  average  rate  through  the. whole  country  of  about  8 
mills,  and  that  the  local  rate  from  Atlanta  to  La  Grange  was  11 
cents,  and  to  Fairburn,  24  cents  a  ton  a  mile;  and  the  Supreme  Court 
held,  as  far  as  I  can  understand  the  decision,  that  the  24  cents  a  mile 
was  not  necessarily  an  unreasonable  rate  for  a  railroad  to  charge. 

Senator  Dolliver.  "VATio  decided  that? 

Mr.  Adams.  The  Supreme  Court  of  the  United  States.  Naturally, 
that  did  not  give  us  much  opportunity  to  set  up  an  unreasonable  rate, 
because  the  rate  must  be  unreasonable. 

The  Chairman.  What  case  was  that? 

Mr.  Adams.  That  was  the  Calloway  Case. 

Senator  Clapp.  The  Interstate  Commerce  Commission  v.  The  Tx)uis- 
ville  Railway,  page  273. 

Mr.  Adams.  It  is  the  Ix)uisville  and  Nashville  v.  The  Interstate 
Commerce  Commission.  That  is  the  way  in  which  the  case  came  up. 
It  is  the  most  interesting  case,  I  think,  that  has  ever  been  reported 
in  the  books. 

Senator  DoLLn^ER.  How  did  the  Interstate  Commerce  Commission 
decide  it? 

Mr.  Adams.  The  Interstate  Commerce  Commission  relieved  Callo- 
way, of  course. 

Senator  Dolliver.  Did  they  declare  the  rate  unreasonable? 

Mr.  Adams.  Why,  yes;  naturally  they  declared  the  rate  unreason- 
able,. 

Senator  Dolliver.  And  directed  its  discontinuance? 
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Mr.  Ai>AMS.  I  have  forgotten  the  precise  judgment,  but  they  re- 
lieved Calloway  as  far  as  they  could.  The  Louisville  and  Nashville 
appealed  the  case,  and  the  competition  existing  at  Atlanta,  observe 
you,  at  once  relieved  the  road  from  the  fourth  clause,  and  then  the 
question  came  for  Calloway  to  prove  an  unreasonable  rate,  and  24 
cents  a  ton  a  mile  was  held  not  to  be  an  unreasonable  rate. 

Senator  Newlands.  And  24  cents  a  mile  was  held  not  to  be  an  un- 
i*easonable  rate? 

Mr.  Adams.  Yes;  they  did  not  absolutely  hold  that;  but  taking  the 
evidence  before  the  Commission — and  the  chairman  will  correct  me 
if  I  am  wrong — the  rate  to  Fairburn  was  24  cents  a  mile. 

Senator  Doixivbr.  Where  is  this  Fairburn? 

Mr.  Adams.  Fairburn  is  17  miles  back — 17  miles  west  of  Atlanta, 
between  Atlanta  and  La  Grange.     La  Grange  is  75  miles  back. 

Senator  Doli.tver.  Have  you  ever  had  a  case  from  Spokane  bring- 
ing the  reasonableness  of  the  rate  to  the  attention  of  the  Interstate 
Commerce  Commision? 

Mr.  Adams.  No,  sir;  I  have  not  brought  any  case  like  that,  because 
after  very  lon^  deliberations  I  concluded  that  in  the  face  of  this 
Calloway  case  it  was  a  waste  of  my  client's  money  in  point  of  fact 
to  advise  that  sort  of  thing. 

Senator  Clapp.  Are  you  a  lawyer  by  profession  ? 

Mr.  Adams.  I  am  a  lawyer. 

Senator  Clapp.  Have  you  read  the  case  of  The  Interstate  Com- 
merce Commission  v.  The  Louisville  Railway? 

Mr.  Adams.  That  is  The  Interstate  Commerce  Commission  v.  The 
Louisville  and  Nashville;  that  is  Calloway's  case. 

Senator  Clapp.  Have  vou  read  that  case? 

Mr.  Adams.  Oh,  certainly. 

Senator  Clapp.  You  have  read  the  statement  as  to  what? 

Mr.  Adams.  Excuse  me,  but  what  I  said  was  that  there  was  no  evi- 
dence before  the  Commission  to  prove  that  there  were  unreasonable 
rates.  Now,  the  holding  of  the  Commission,  as  I  understand  the 
Commission's  holding  in  their  book,  was  that  the  rate  from  New 
Orleans  to  La  Grange  was  unreasonable  as  a  whole,  and  that  these 
locals  of  24  cents  and  11  cents  were  unreasonable  as  part  of  it.  Their 
language  as  reported  shows,  I  apprehend,  clearly  enough  that  they 
supposed  they  were  thus  deciding  when  they  wrote  their  opinion.  No 
judge  can,  however,  certainly  know  what  he  means  until  the  Supreme 
Court  has  told  him. 

Senator  Clapp.  What  they  stated  lies  in  the  record? 

Mr.  Adams.  What  they  stated  was  that  there  was  no  evidence  be- 
fore the  Commission  to  snow  whether  there  were  reasonable  or  unrea- 
sonable rates.     It  is  in  Mr.  Justice  White's  opinion. 

Senator  Dollfver.  That  seems  like  a  very  high  rate. 

Mr.  Adams.  What  it  means  is,  of  course,  for  the  Supreme  Court 
alone  to  know.  It  said  that  there  was  no  evidence  before  the  Commis- 
sion to  show  there  was  an  unreasonable  rate,  and  in  the  Commision 's 
report  these  various  acts  were  charged.  I  am  not  in  possession  of  the 
record  and  I  do  not  know  what  was  the  actual  meaning  of  the  con- 
flict between  the  Commission  and  the  Supreme  Court. 

Senator  Dolliver.  Has  anybody  ever  tested  the  question  as  to 
whether  the  rate  from  Chicago  to  Spokane  is  reasonable  or  not? 

Mr.  Adams.  We  tried  to  test  it. 
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Senator  Dolliveil  How  ? 

Mr.  Adams.  By  bringing  a  suit  many  years  ago.  We  tried  to  test 
the  whole  question.  The  case  was  hung  up  for  five  years,  and  then 
the  case  was  decided  against  Spokane  by  the  circuit  court  of  the 
United  States. 

Senator  Dolliver.  They  decided  that  the  rate  was  reasonable? 

Mr.  Adams.  It  was  on  the  fourth  clause.  They  decided  that  the 
condition  of  things  at  the  terminal  were  such  as  to  suspend  the  fourth 
clause,  and  there  was  not  any  sufficient  evidence  of  unreasonableness. 

Senator  Dolliver.  Did  they  introduce  any  evidence  as  to  whether 
that  rate  was  unreasonable? 

Mr.  Adams.  There  was  all  sorts  of  evidence  put  in,  but  the  diffi- 
culty is  that  once  the  clause  is  suspended  then  the  road  has  only  this 
question  of  reasonable  rates.  The  Supreme  Court  has  only  got  this 
question  of  reasonable  rate  to  pass  upon.    It  is  not  comparative. 

Senator  Clapp.  In  connection  with  that  last  statement  which  you 
have  made  I  would  ask  you  if  you  have  examined  th^  case  of  the 
Louisville  and  Nashville  Kailroad  Company  v.  Behlmar  (175,  U.  S.)  ? 

Mr.  Adams.  Yes,  sir ;    I  have  examined  that  case.    I  understand 
that  my  statement  is  substantially  the  statement  of  Mr.  Prouty. 
•    Senator  Clapp.  I  am  not  asking  you  concerning  the  statement  of 
Mr.  Prouty. 

Mr.  Adams.  No  ;  I  only  meant  to  say  that  I  am  trying  to  state  the 
thing  as  he  stated  it.  I  am  not  in  the  least  desirous  of  taking  shelter 
behind  Mr.  Prouty  or  anjone  dse. 

Senator  Clapp.  That  is  all  right.  Are  you  familiar  with  the  case 
of  the  Intei*state  Commerce  Commission  v.  The  Alabama  Midland 
Railway  Company?     Are  you  familiar  with  that? 

Mr.  Adams.  I  am  very  familiar  with  that  case. 

Senator  Clapp.  In  the  face  of  those  decisions  you  say  that  the  mere 
fact  of  there  being  competition  there  takes  the  case  out  of  the  prohibi- 
tion as  to  the  long  and  short  haul  clause? 

Mr.  Adams.  I  say,  sir,  as  I  understand  the  last  decision  of  the 
United  States  Supreme  Court,  which  is  the  La  Grange  case,  as  I 
understand  that  decision — and  of  course  when  I  say  that  I  am  only 
speaking  my  individual  opinion — that  decision  means  that  the  Su- 
preme Court  says  that  where  competition  exists — ^that  is,  what  they 
call  controlling  competition — competition  that  is  real,  substantial 
competition — exists,  that  ipso  facto  suspends  the  operation  of  the 
fourth  clause. 

The  Chairman.  You  refer  to  this  La  Grange  case? 

Mr.  Adams.  Yes,  sir. 

The  Chairman.  That  was  the  case  under  the  Georgia  State  law. 
The  court  said  that  it  was  to  be  observed  that  it  was  shown  that  the 
local  charges  there  and  to  all  other  parts  of  the  State  of  Georgia  con- 
formed to  the  requirements  of  the  Georgia  State  railroad  commission. 

Mr.  Adams.  I  understand  that,  sir,  but  this  is  interstate  traffic 

The  Chairman.  That  was  local. 

Mr.  Adams.  Those  were  local  rates.  But  it  was  interstate  traffic 
made  up  of  the  rate  from  New  Orleans  to  Atlanta  and  the  local  back. 

The  Chairman.  As  I  understand  it,  it  was  based  on  the  finding  of 
the  railroad  commission  to  the  effect  that  it  was  between  points  in 
the  State  of  Georgia- 
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Mr.  Adams.  That  was  the  contention  of  the  Louisville  and  Nash- 
ville. I  wish  that  the  chairman  of  the  Interstate  Commerce  Commis- 
sion would  correct  me  if  I  make  any  misstatements  in  regard  to  the 
findings  of  his  tribunal.  But,  as  I  understand,  these  rates  were 
through  rates,  made  up  of  the  rates  from  the  initial  point.  New 
Orleans,  to  the  terminal,  Atlanta,  and  the  local  back. 

Senator  Newlands.  The  local  was  a  State  rate,  but  the  whole  of  it 
was  an  interstate  rate? 

Mr.  Adams.  That  is  correct. 

The  Chairman.  But  was  approved  by  the  State  supreme  court? 

Mr.  Adams.  Excuse  me;  the  whole  rate  was  a  rate  between  ter- 
minals and  a  local  added.  You  understand  how  these  rates  are  made. 
Originally,  of  course,  the  rates  had  some  relation  to  distance,  but 
these  terminal  rates  are  taken  down  by  competition.  Then,  when  it 
became  cheaper  for  a  man  to  send  from  New  Orleans  to  Atlanta  and 
back  to  La  Grange  than  from  New  Orleans  to  La  Grange,  they  made 
the  rate  from  New  Orleans  to  La  Grange  by  adding  to  the  tnrough 
rate  to  Atlanta  the  local  back  to  La  Grange,  though  goods  never 
went  to  Atlanta.  This  is  the  base  system.  Theref ore^  really,  no  part 
of  the  rate  was  a  State  rate.  The  so-called  local  was  simply  a  method 
of  building  up  a  through  rate.  Precisely  the  same  conditions  prevail 
at  Spokane,  and  the  same  reasoning  would  apply.  I  have  been  sim- 
ply repeating  the  findings  of  the  Interstate  Commerce  Commission 
m  their  case.  I  am  not  responsible  for  that.  They  are  in  their 
books.  Under  similar  conditions  there  are  a  great  many  discrimina- 
tions against  Spokane.  Spokare  suffers  from  these  rates  in  a  very 
serious  manner.  The  inhabitants  of  Spokane  and  the  Chamber  of 
Commerce  instruct  me  that  it  is  almost  impossible,  in  fact  impossible, 
to  carry  on  manufacturing  to  a  large  extent. 

Now,  the  Coast  Wooden  Pipe  Company  is  an  instance  in  point. 
They  set  up  a  factory  for  the  manuiacture  of  wooden  pipe.  The 
details  are  entirely  immaterial.  I  won't  take  up  the  time  to  go  into 
them.  As  soon  as  the  wooden  pipe  manufacture  of  Spokane  began 
to  bother  the  people  in  Seattle  the  railroad  changed  the  relative 
freight  rates  of  the  commodity  when  shipped  east  in  such  a  way  as  to 
entirely  cut  off  the  eastern  export.  In  about  eight  months  that  manu- 
facture in  Spokaue  was  wiped  out.  The  facts  are  all  detailed  here, 
and  they  are  on  file,  of  course,  with  you,  and  I  won't  take  your  time 
detailing  them,  because  the  main  facts  are  all  that  jrou  desire. 

The  Chairman.  What  is  the  population  of  the  city  of  Spokane? 

Mr.  Adams.  The  city  of  Spokane  claims  to  have  70,000  people. 
I  suppose,  really,  it  is  about  50,000  people. 

Senator  Doijliver.  Mr.  Adams,  if  it  will  not  interrupt  you,  let 
me  ask  you  if  this  grievance  of  Spokane  is  a  very  old  one? 

Mr.  Adams.  It  is  very  old ;  from  the  beginning. 

Senator  Doli.iver.  It  has  l)een  submitted  to  the  Interstate  Com- 
merce Commission  in  other  years,  has  it  not? 

Mr.  Adams.  It  was  submitted  a  number  of  years  ago  to  the  Inter- 
state Commerce  Commission  and  received  favorable 

Senator  Dolltver.  Do  you  understand  that  the  Interstate  Com- 
merce Commission  criticised,  or  did  they  approve,  the  discrimination 
against  Spokane? 

Mr.  Adams.  They  condemned  the  discrimination  against  Spokane. 

Senator  Dolliver.  In  what  terms? 
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Mr.  Adams.  It  was  a  long  case,  but  they  said  that  the  rates  were 
unreasonable  rates. 

Senator  Dolliver.  What  did  the  roads  do? 

Mr.  Adatvfs.  The  roads  thereupon  appealed  the  case.  It  was  hung 
up  for  five  years,  if  I  remember  right,  in  the  circuit  court  and  then 
reversed,  because  the  situation  changed  the  whole  complexion  of 
things,  and  it  cost  so  much  money  that  funds  were  exhausted  and 
there  was  nothing  more  with  which  to  carry  on  litigation. 

Senator  Dolliver.  It  seems  to  me  there  ought  to  have  been  money 
enough  to  have  gotten  some  decision  out  of  it. 

Mr.  Adams,  liiere  was  a  decision  of  the  circuit  court.  The  circuit 
court  reversed  the  decision  of  the  Interstate  Commerce  Commission. 

Senator  Dolliver.  Holding  under  all  the  circumstances  that  the 
rate  was  reasonable? 

Mr.  Adams.  Holding  that  under  all  the  circumstances — as  I  remem- 
ber the  case  they  did  not  hold  that  the  rate  was  reasonable.  They 
held  that  under  the  circumstances  the  law  did  not  justify  the  decision 
of  the  Interstate  Commerce  Commission. 

Senator  DoUiivER.  But  the  Interstate  Commerce  Commission  law 
is  that  the  rate  shall  be  just  and  reasonable  and  that  an  unreasonable 
rate  is  unlawful? 

Mr.  Adams.  The  question  always  turns  on  what  is  a  just  or  unrea- 
sonable rate. 

Senator  Dolliver.   How  did  the  court  determine  that  question? 

Mr.  Adams.  The  decision  of  the  circuit  court  is  not  absolutely  clear 
in  my  mind.  I  was  not  in  the  case  and  was  not  consulted.  I  have 
read  the  case,  but  it  was  a  long  time  ago,  and  I  should  not  dare,  with- 
out consulting  the  report,  to  state.  But  I  dare  say  that  Chairman 
Knapp  knows  it. 

Senator  Dolliver.  1  would  be  glad  to  know  about  that. 

Mr.  Knapp.  Briefly,  Senator,  as  I  remember  the  case  it  was  this: 
The  intrin^c  reasonableness  of  the  shorter  distance  rate  to  Spokane 
was  not  challenged  or  directly  in  issue.  The  complaint  was  based 
upon  the  fourth  section,  and  was  brought  on  the  theory  that  there 
should  be  no  higher  charge  to  Spokane  than  to  coast  city  terminals. 
The  defense,  of  course,  was  the  water  competition. 

Senator  E)olliver.  How  did  the  Commission  decide  the  question? 

Mr.  Knapp.  The  Commission  in  that  case,  Senator  Dolliver,  foujid 
that  there  was  water  competition  which  controlled  those  rates,  but 
that  the  disparity  was  greater  than  that  competition  justified,  and 
undertook  by  its  direction  in  that  case  to  limit  that  disparity  on  a 
basis  which  will  appear  on  examination  of  our  reports  and  opinions ; 
and  that,  by  the  way,  illustrates  what  Commissioner  Prouty  said  of 
the  efforts  which  the  Commission  has  made  to  give  some  potential 
application  to  the  fourth  section,  and  even  in  that  modified  form  the 
court  refused  to  enforce  the  order. 

Senator  Dolliver.  Now,  then,  Mr.  Adams,  has  any  action  ever 
been  brought  by  your  people  or  the  people  of  Spokane  to  have  the 
question  brought  into  judgment — whether  that  rate  to  Spokane  is 
reasonable  in  itself  or  not? 

Mr.  Adams.  No,  sir.     I  told  you  I  had  never  considered 

Senator  Dolliver.  You  have  two  tribunals  open  for  a  litigation  of 
that  sort? 
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Mr.  Adams.  We  have  two  tribunals  open;  I  know  they  are  theo- 
retically open.  That  is  our  grievance,  that  we  are  convinced  that  it 
would  oe  practically  money  thrown  away  for  us  to  bring  in  a  ques- 
tion of  reasonable  rate.  Now,  this  is  the  point,  and  it  is  the  whole 
point  of  my  grievance -that  I  want  to  point  out  to  you:  A  man  may 
be  ruined  as  completely  by  a  rate  of  8  mills,  which  is  a  reasonable  rate, 
when  his  competitor  pays  2,  as  by  8  cents  when  his  competitor  pays  2 
cents.  It  is  the  comparative  reasonableness  and  not  the  actual  rea- 
sonableness of  a  rate  which  is  the  grievance,  and  that  is  the  thing 
which  the  Supreme  Court  has  thrown  out  of  consideration,  as  I  under- 
stand the  decisions.  That  is  what  they  especially  threw  out  in  Callo- 
way's case,  which  I  tried  to  point  out.  It  is  our  grievance  that  we 
are  discriminated  against,  and  can  be  discriminated  against,  by  a  rate 
which  the  Supreme  Court  probably  would  hold  to  be  intrinsically 
not  unreasonable — that  is,  not  unreasonable  in  and  of  itself — but  as 
drastic  in  its  consequences  to  Spokane  as  if  it  were  an  excessively 
unreasonable  rate. 

Senator  Dolliver.  I  appreciate  that.  But  suppose  the  Interstate 
Commerce  Commission  had  power  to  fix  a  rate,  have  you  any  reason 
to  anticipate  they  would  give  you  the  same  rate,  or  anywhere  near 
the  same  rate,  as  prevails  to  Seattle? 

Mr.  Adams.  I  have  every  reason  to  suppose  it,  because  they  have 
already  given  that  decision. 

Senator  Dolliver.  They  cut  out  part  of  the  discrimination,  but  did 
they  undertake  to  remove  it  all  ? 

Mr.  Adams.  They  did  not  undertake  to  remove  it  all ;  and  we  did 
not  claim  necessarily  that  we  should  have  it  all  removed.  What  we 
demand  is,  and  the  legal  principle  is  obvious,  that  we  want  a  gradu- 
ateii  release.  We  want  the  possibility  of  having  the  road  relieved 
only  to  the  extent  to  which  it  is  necessary  to  have  it  relieved. 

Senator  Dolliver.  How  far  do  you  think  it  ought  to  be  relieved? 

Mr.  Adams.  I  can  not  tell  you,  because 

Senator  Dollfver.  Do  you  think  Spokane  ought  to  have  the  same 
rate  from  Chicago  that  Seattle  has  ? 

Mr.  Adams.  I  think  so.  I  think  it  ought  to  have  the  terminal 
rates.     Do  you  ask  me  my  opinion?     Of  course  I  am  not  a  judge. 

Senator  Cullom.  The  Commission  does  not  agree  with  you  fully. 

Mr.  Adams.  At  the  hearing  the  Commission  gave  us 

Senator  Doixiver.  What  diiferential  did  you  leave  against  Spokane 
in  that  decision,  Mr.  Knapp? 

Mr.  Knapp.  I  am  unable  to  say,  but  mj'^  recollection  that  there 
appeared  in  that  case  two  different  rates,  the  class  and  the  commodity 
rates,  the  latter  being  much  lower.  My  recollection  is  that  the  class 
rate  to  the  Pacific  coast  measured  as  great  a  disparity  against  Spokane 
as  ought  to  be  imposed,  and  we  gave  to  Spokane  on  the  commodities, 
which  took  a  very  much  lower  rate  at  the  terminals,  the  class  rates 
to  the  coast.  Just  how  much  that  was  in  dollars  and  cents  after  this 
long  time  I  can  not  tell. 

Mr.  Adams.  It  is  not  that  we  claim  that  the  long  and  short  haul 
clause  necessarily  should  never  be  suspended. 

Senator  Dollrter.  Can  you  imagine  a  case  where  it  is  more  prop- 
erly suspended  where  the  shipper  is  confronted  by  this  ocean  rate 
or  the  carrier  is  confronted  by  the  ocean  rate  ? 
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Mr.  Adams.  The  Pennsylvania  Railroad,  for  instance,  has  always 
found  means  to  observe  the  long  and  short  haul  clause  in  spite  of 
ocean  competition. 

Senator  Dolliver.  But  the  Pennsylvania  runs  away  from  the  ocean 
and  into  the  interior. 

Mr.  Adams.  So  does  this  nin  away  from  the  ocean. 

Senator  Dollh^er.  Is  this  discrimination  the  same  in  ^oing  east? 

Mr.  Adams.  Not  the  same.  But  I  detail  the  great  discrimination 
on  lumber  here  in  this  document  to  show  what  there  is  ^oing  east. 
Here  are  lumber  schedules  elaborately  laid  out  for  your  inspection, 
showing  rates  east  as  well  as  west.  The  discrimination  is  not  so 
great  going  east  as  going  west,  but  it  is  sufficient  to  stop  the  trade  of 
Spokane. 

Senator  Dolliver.  I  was  impressed,  when  I  was  up  there  last  fall, 
with  their  complaint.  It  seemed  to  me  to  be  the  most  substantial 
grievance  that  had  been  brought  to  my  attention. 

Mr.  Adams.  It  is  as  great  as  can  exist  in  any  civilized  community. 

The  Chairman.  How  many  railroads  have  you  there? 

Mr.  Adams.  My  impression  is  that  there  are  eight. 

The  Chairman.  You  have  the  Northern  Pacific,  the  Great  North- 
ern, the  Canadian  Pacific,  and  the  Oregon  Railway  and  Navigation 
Company  ? 

Mr.  Adams.  Yes;  and  I  think  there  is  one  more. 

The  Chairman.  I  mean  trunk  lines. 

Mr.  Adams.  Those,  of  course,  are  main  lines.  Now,  I  want  to  put 
the  case  to  you. 

The  Chairman.  Do  they  all  give  the  same  rates? 

Mr.  Adams.  Yes;  the  same  rates.  Your  time  is  precious,  and  I  do 
not  want  to  tell  stories  at  this  time.     I  cx)uld  tell  them  to  vou,  however. 

Senator  Clapp.  I  want  to  hear  what  the  condition  is. 

Mr.  Adams.  I  could  tell  vou  stories  about  this  thing  in  Spokane 
that  would  take  your  time  for  a  week. 

The  Chahiman.  Spokane  has  grown? 

Mr.  Adams.  Spokane  has  grown.  But  because  citizens  of  the 
United  States  are  active  and  intelligent  people  is  no  reason  why  they 
should  bear  burdens  which  their  neighbors  do  not. 

The  Chairman.  Thev  have  not  been  crushed  ? 

Mr.  Adams.  Are  energy  and  ability  any  reason  for  putting  a  double 
burden  on  citizens  of  the  United  States?  That  is  new  doctrine.  I 
once  had  that  doctrine  advanced  to  me  by  an  official  of  the  North- 
ern Pacific  Railway. 

Senator  Kean.  We  people  of  the  East  are  a  good  deal  discriminated 
against  in  favor  of  the  people  of  the  West  all  the  time. 

Mr.  Adams.  That  is  a  question  which  the  East  has  to  settle  for  it- 
self; I  am  here  representing  Spokane. 

I  beg  your  pardon,  you  asked  me  a  question,  and  you  said  you 
want<?d  to  hear  something,  Senator  Clapp. 

Senator  Clapp.  I  was  calling  vour  attention  to  the  rulings  of  the 
court  on  the  long  and  short  haul  clause  for  the  purpose  of  showing 
how  elastic  the  court  has  made  it.  In  the  Midlana  case  the  court 
held  that  the  mere  fact  of  competition  in  itself  did  not  relieve  the  car- 
rier from  the  prohibition. 

Senator  Clapp.  It  not  only  has  got  to  be  a  substantial  condition, 
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but  it  has  got  to  be  a  condition  affecting  the  general  welfare  of  the 
public. 

Mr.  Adams.  It  has  got  to  be,  as  I  understand,  a  substantial  compe- 
tition affecting  the  rates. 

Senator  Clapp.  I  am  now  taking  up  the  case  where  they  held  that 
the  mere  fact  of  competition  did  not  exempt  the  carrier  from  the 
prohibition  of  the  long  and  short  haul  clause.  It  was  in  the  case 
where  they  sought  to  interpose  a  prospective  competition,  where  the 
court  held  that  the  competition  must  be  an  actual  competition. 

Mr.  Adams.  I  think,  if  you  will  permit  me  to  make  a  suggestion,, 
that  is  the  point  about  which  I  am  speaking.  The  actual  and  effective 
competition  operating  to  suspend  the  fourth  clause  came  up  in  the 
famous  case  of  The  East  Tennessee,  etc.,  Railway  Company  v.  The 
Interstate  Commerce  Commission,  where  Judge  Taft  was  overruled 
by  the  Supreme  Court;  and  that  was  where  the  question  was  settled, 
if  I  remember  right.  I  have  forgotten  the  volume,  but  the  name 
of  the  case  is  The  East  Tennessee  v.  The  Interstate  Commerce  Com- 
mission. I  should  say  it  was  somewhere  about  volume  185,  but  I 
forget  the  number.    I  have  a  note  of  it  here. 

Senator  Keax.  Volume  181. 

Senator  Clapp.  Now,  coming  back  to  the  question  which  I  started 
with,  in  this  Alabama  Midland  Railway  Company  Case  the  court 
distinctly  held  that  the  mere  fact  of  competition  did  not  in  itself 
constitute  an  exception,  or  exemption  order,  to  the  prohibition  of  the 
long  and  short  haul  clause.  The  mere  fact  of  competition,  no  matter 
what  its  character  or  extent,  does  not  necassarily  relieve  the  carrier 
from  the  restraint  of  the  third  and  fourth  sections.  Now,  that  was 
followed  by  the  case  you  have  just  referred  to,  where  they  used  this 
language:. 

It  foUowB  that  while  the  carrier  may  take  into  consideration  the  existence 
of  competition  as  to  the  producing  cause  of  dissimilar  circumstances  and  con- 
ditions, his  right  to  do  so  is  governed  by  the  following  principles : 

First  The  absolute  command  of  the  statute  that  all  rates  shall  be  Just  and 
reasonable,  and  that  no  undue  discrimination  be  brought  about,  though,  in  the 
nature  of  things  this  latter  consideration  may  in  many  cases  be  involved  in  the 
determination  of  whether  competition  was  such  as  created  a  substantial  dis- 
similarity of  condition. 

Second.  That  the  competition  relied  upon  be  not  artificial  or  merely  conjec- 
tural, but  material  and  substantial,  thereby  operating  on  the  question  of  tr.'xffic 
and  rate  making,  the  right  in  every  event  to  be  only  enjoyed  with  due  regard 
for  the  interests  of  the  public,  after  giving  full  weight  to  the  benefit  to  be  con- 
ferred on  the  place  from  whence  the  traffic  moved,  as  well  as  those  to  be  derived 
by  the  locality  to  which  it  is  to  be  delivered. 

In  other  words,  the  court  held  in  these  cases  that  the  mere  fact  of 
competition  did  not  in  itself  justify  the  carrier  from  claiming  exemp- 
tion from  the  third  and  fourth  sections. 

Mr.  Adams.  I  think  they  have  gone  on  steadily  drawing  up  deci- 
sions, getting  decisions  stricter  and  narrower  and  narrower  on  that 
clause.  Of  course,  when  I  spoke  of  it  I  was  not  arguing  the  entire 
line  of  decisions;  I  was  speaking  of  the  last  decisions. 

Senator  Clapp.  I  am  getting  at  the  flexibility  of  the  law  instead 
of  the  constant  claim  that  the  courts  have  made  the  third  and  fourth 
clauses  absolutely  inflexible.    In  these  earlier  cases,  the  cases  I  have 

i'ust  read  from,  the  court  held  that  competition  in  itself,  no  matter 
low  real  that  competition  was,  no  matter  what  the  chlEiracter  of  the 
competition  was,  tne  mere  fact  that  the  competition  itself  did  not 
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grant  the  carrier  immunity  from  the  prohibition.  Now,  in  this  other 
case  that  you  referred  to  in  190. 

Mr.  Adams.  That  is  Calloway's  case? 

Senator  Clapp.  Yes.  Speaking  of  the  decision  of  the  Commission 
and  the  decision  of  the  circuit  court  of  appeals,  it  is  held  to  be  infer- 
able from  the  argument,  and  the  court  ordered  the  case  to  be  dis- 
missed without  prejudice  to  further  proceedings,  because  it  was  of 
the  opinion  that  m  the  consideration  of  this  question  the  Commission 
had  m  effect  been  controlled  by  the  finding  held  to  have  been  erro- 
neous and  that  there  had  been  a  violation  of  the  third  and  fourth  sec- 
tions of  the  act.  It  was  therefore  deemed  that  the  controversy,  so  far 
as  the  intrinsic  reasonableness  of  the  rates  was  concerned,  should  be 
left  for  further  consideration  and  decision  upon  the  evidence  already 
introduced,  and  such  additional  evidence  as  might  be  taken  on  fur- 
ther hearing  before  the  Commission  if  such  new  hearing  was  deter- 
mined upon. 

Now,  dealing  with  that,  which  went  to  the  question  of  the  reason- 
ableness, per  se,  of  the  rate,  and  not  to  the  position  of  the  court  or  the 
Commission  as  to  the  absolute  binding  effect  of  competition,  the 
Supreme  Court  of  the  United  States  aflftrmed  that  decree  of  the  cir- 
cuit court  of  appeals.  That  is,  the  Supreme  Court  did  not  dispose  of 
the  case  as  to  the  reasonableness  of  the  rates. 

Mr.  Adams.  That  is  the  skillful  way  in  which  the  Supreme  Couii; 
decides  these  cases,  of  course.  We  have  to  look  at  these  cases  as  prac- 
tical matters  of  fact.  Of  course,  the  Supreme  Court  says  all  sorts 
of  eloquent  things  about  the  right  of  suitors. 

Senator  Clapp.  Is  it  to  be  amended  merely  as  a  matter  of  elo- 
quence when  the  Supreme  Court  says  the  circuit  court  is  aflirmed  ? 

Mr.  Adams.  The  circuit  court  reversed  the  Interstate  Commerce 
Commission.  The  Supreme  Court  of  the  United  States  said  that  the 
Interstate  Commerce  Commission  did  not  decide  on  the  reasonableness 
of  the  rate  per  se.  Of  course,  if  it  says  so,  they  did  not.  But  I  con- 
fess that  I  imagine  from  the  language  used  that  the  Interstate  Com- 
merce Commission  thbught  they  decided  that  question  when  they 
made  their  decision. 

Senator  Clapp.  If  we  ignore  what  the  Supreme  Court  said,  then 
there  is  no  use  of  continuing  the  argument  as  to  what  was  said. 

Mr.  Adams.  There  is  not.  If  my  clients  come  to  me  and  say,  "  Is 
there  a  chance  of  getting  a  decision  ?  "  and  I  see  the  decision  of  the 
Interstate  Commerce  Commission  reversed,  as  was  in  that  case,  a 
decision  that  was  perfectly  flat-footed,  I  say,  "  Why,  no ;  it  is  a 
waste  of  money."  The  Supreme  Court  does  not  intend  really  to  carry 
through  that  principle. 

Senator  Clapp.  AVhat  principle? 

Mr.  Adams.  The  principle  or  the  long  and  short  haul  clause.  That 
is  the  only  inference  that  I  can  draw  from  the  decisions,  namely,  that 
the  Supreme  Court  is  antagonistic  to  that  clause,  and  my  client  will 
waste  his  money  if  he  goes  into  that  sort  of  business. 

Senator  Clapp.  I  am  discussing  your  original  criticism  as  to  what 
the  courts  have  decided.  They  certainly  have  made  that  law  as 
effective  as  it  would  be  possible  to  do. 

Mr.  Adams.  In  other  words,  they  have  never  given  any  relief;  that 
is  all.  They  have  simply  thrown  every  suitor,  but  one,  out  who 
cameiiL 
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Senator  Clapp.  What  would  yon  recommend  now  as  a  remedy  in 
view  of  these  decisions  ? 

Mr.  Adams.  The  practical  remedy  seems  to  be  perfectly  simple. 
Simply  make  the  long  and  short  clause  binding  unless  the  roads  come 
in  and  seek  relief. 

Senator  Clapp.  Under  what  circumstances  would  you  give  them 
relief? 

Mr.  Adams.  That  should  be  in  the  discretion  of  the  court. 

Senator  Clapp.  In  framing  the  law  you  say  you  would  make  the 
long  and  short  clause  binding  unless  they  came  in  and  got  relief? 
What  provision  of  the  law  would  you  have  imder  which  the  court 
could  get  relief  ? 

Mr.  Adams.  The  burden  should  be  on  them.  I  would  leave  it  to 
the  discretion  of  the  court.  That  is  what  I  would  do.  Make  the  law 
binding  unless  the  railroads  on  petition  could  show  that  there  was  a 
reason  within  the  discretion  of  the  court  for  suspending  the  operation 
of  the  clause. 

Senator  Clapp.  That  is  binding  now,  unless  there  are  dissimilar 
circumstances. 

Mr.  Adams.  Of  course,  that  was  all  fought  out  in  the  great  case  In 
re  Louisville  and  Nashville,  at  the  very  outset  of  this  thing.  The 
whole  question  came  up,  and  I  do  not  suppose  your  Honors  want  me 
to  enter  into  that  long  controversy.  The  roads  may  disregard  the 
clause. 

Senator  Clapp.  I  am  asking  you  in  regard  to  the  present  Interstate 
CJommerce  law,  which  starts  out  with  a  prohibition  against  the  giving 
of  lesser  rates  for  the  long  haul  than  the  short  haul.  That  is  an  abso- 
lute prohibition,  is  it  not? 

Mr.  Adams.  No,  sir;  it  is  not.    Under  the  construction  it  is  not. 

Senator  Clapp.  You  do  not  get  my  question.  I  say  that  it  starts 
out  bv  prohibiting  the  charging  of  more  for  a  lesser  haul  than  a 
long  naul.  Now,  if  it  stopped  mere  it  would  be  absolutely  prohibi- 
tion, would  it  not? 

Mr.  Adams.  Yes. 

Senator  Cijvpp.  Now,  what  follows  is  the  exemption  which  is 
worded  this  wa^:  "Unless  the  circumstances  be  dissimilar."  Does 
not  that  leave  it  to  the  discretion  of  the  court?  Or,  what  words 
would  you  substitute  to  give  the  court  discretion  ? 

Mr.  Adams.  I  should  have  to  go,  you  know,  into  this  long  question, 
which  was  fought  out  when  the  Interstate  Commerce  Commission 
was  established,  in  the  case  In  re  Louisville  and  Nashville. 

Senator  Clapp.  Oh,  no;  you  would  simply  have  to  take  the  Inter- 
state Commerce  Commission  law,  and  suggest  what  other  language 
you  would,  put  in. 

Mr.  Adams.  I  could  draft  a  clause  which  would  answer  for  mj 
purpose  perfectly,  by  using  the  language  of  the  present  clause,  until 
you  got  down  to  the  words  "  under  substantially  similar  circum- 
stances and  conditions."  These  words  I  would  strike  out.  That 
would  leave  the  prohibition  absolute,  save  for  the  provision  which 
exists  at  the  end.  This  also  1  would  strike  out,  and  enact  as  follows: 
^''Proridedj  That  upon  petition  filed  and  cause  shown  by  any  carrier, 
the  Commission  (or  court)  may  so  far  relieve  the  said  carrier  from 
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the  operation  of  this  clause  as,  in  their  discretion,  the  public  welfare 
may  demand." 

Senator  Clapp.  You  think  that  would  very  materially  differ  from 
the  present? 

Mr.  Adams.  It  would  materially  differ  in  this  respect,  that  now 
the  carrier,  wherever  there  is  competition,  acts  on  his  own  responsi- 
bility and  disregards  the  clause.  That  is  the  way  in  which  the  thing 
is  worked  out. 

Senator  Newlands.  You  would  put  on  the  carrier  the  burden  of 
proving  to  the  (Commission  it  is  entitled  to  exemption? 

Mr.  Adams.  Precisely. 

Senator  Clapp.  Do  you  not  think  that  under  the  law  now  the  put- 
ting of  the  prohibition  first  and  the  exemption  afterwards,  as  a 
logical  sequence,  puts  upon  the  person  seeking  the  benefit  of  the 
relief  the  establishment  of  the  condition  under  whidi  it  is  enjoyed? 

Mr.  Adams.  It  is  not  for  me  to  criticise  a  decision  of  the  courL  I 
can  only  take  the  decisions  of  the  court,  and  they  have  held  that  the 
carrier  at  his  peril  may  disregard  the  clause.  Of  course  the  peril 
amounts  to  nothing. 

Senator  Clapp.  lie  does  it  now  at  his  peril? 

Mr.  Adams.  That  is  what  they  call  it,  his  peril;  but  the  peril  is 
nothing. 

Senator  Clapp.  But  there  is  the  burden  on  him. 

Mr.  Adams.  There  is  no  burden  on  him.  The  burden  is  on  the 
petitioner.  All  these  cases  occurred  either  where  there  was  competi- 
tion actually  existing  or  where  there  had  been  competition  in  the  past. 
Now,  the  most  curious  case  of  all,  of  course,  is  the  great  Chattanooga 
and  Nashville  case,  the  interest  of  which  I  do  not  think  can  be  over- 
estimated, and  when  the  decision  of  the  circuit  court  in  that  cause 
was  overruled,  that  knocked  in  the  head  the  whole  thing. 

Senator  Ci-.app.  That  is  all,  unless  you  have  something,  Mr.  Adams. 

Mr.  Adams.  I  am  ashamed  to  take  up  so  much  time.  Now,  what 
I  have  got  to  say  comes  down  to  this:  As  we  understand  this  ques- 
tion, railroad  rates  are  taxes.  In  Spokane  every  loaf  of  bread  and 
every  glass  of  water  pays,  directly  or  indirectly,  the  transportation 
tax.  The  Government  might  levy  this  tax  by  equal  assessment,  and 
own  and  operate  the  roads,  and  even  give  transportation  free,  I  sup- 
pose. It  prefers  to  farm  the  right  to  collect  this  tax  to  private  per- 
sons, who  are  under  no  effective  control  and  who  are  under  great 
temptations  to  abuse  their  trust.  In  fact,  they  do  levy  this  tax  as 
suits  their  convenience,  and  they  can  and  do  confiscate  private  prop- 
erty almost  at  pleasure.  I  give  examples  of  what  they  have  done  at 
Spokane.  That  power  should  be  curbed.  We  need  a  board  for  the 
equalization  of  taxation — for  the  protection  of  the  weak. 

Senator  Dolliver.  Why  do  you  speak  of  the  transportation  tax 
in  any  other  sense  than  you  would  speak  of  a  clothing  tax? 

Mr.  Adams.  I  speak  of  it  because  it  takes  the  place  of  the  highway 
tax.  The  railway  is  the  highway,  and  the  State,  of  course,  could 
build  a  railway,  or  build  a  canal^  out  of  public  money  and  adjust  it 
exactly  as  it  pleased.  It  could  give  you  free  transportation  and  pay 
all  by  taxation. 

Senator  Dolliver.  I  noticed  that  in  a  magazine  article  some  time 
ago  you  introduced  that  phrase  as  a  title  to  the  article,  and  it  has  been 
suggested  to  us  here  by  a  good  many  people  that  the  phrase  is  rather 
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inclined  to  disparage  extra  railway  charges  as  compared  with  other 
expense. 

Mr.  Adams.  Not  in  the  least.  It  would  be  far  from  my  wish  to 
disparage  railways  in  any  wav.  The  immense  importance  of  the  rail- 
ways is  the  last  thing  I  should  gainsay.  It  is  on  account  of  its  excess- 
ive importance  that  the  levying  of  the  railway  rate  or  transportation 
tax  is  a  sovereign  right  It  is  the  highe-st  function  of  government 
to  provide  means  for  transportation.  There  is  no  function  of  govern- 
ment so  high  and  so  important,  except  the  function  of  the  admmistra- 
tion  of  justice.  Now,  tnat  great  function  can  be  either  farmed  out  to 
individuals,  as  it  is  farmed  to  a  turnpike,  for  instance,  or  to  a  canal, 
or  it  can  be  executed  by  the  Government  itself,  as  has  been  done  in  the 
case  of  a  highway,  or  in  a  case  of  a  bridge,  or  in  a  case,  we  will  say,  of 
a  national  railroad  such  as  the  nationalized  railways  of  Germany.  It 
is  a  State  function,  and  if  a  State  chooses  to  farm  out  the  power  of 
taxation  to  private  individuals,  it  does  nothing  more  than  to  farm 
out  the  right  of  eminent  domain. 

Senator  Dolliver.  In  Germany,  where  the  roads  are  owned  by  the 
Grovemment,  the  testimony  here  would  seem  to  indicate  that  the  Gov- 
ernment makes  no  effort  at  all  to  compete  with  these  water  lines,  that 
the  Government  will  have  a  railway,  and  build  a  canal  right  along- 
side of  it. 

Mr.  Adams.  The  Government  will  do  precisely  what  it  judges  best. 
That  is  the  business  of  each  government  to  settle  according  to  its  own 
judgment. 

Senator  Dolliver.  Are  there  not  a  number  of  good  towns  in  the 
neighborhood  of  Spokane? 

Mr.  Adams.  Very  few — ^that  is,  to  compete  with  Spokane. 

Senator  Dolliver.  I  noticed  some  very  popular  towns  out  there. 
1  remember  one  named  Yakima.  Are  they  complaining  of  Spokane 
railroad  rates  very  much  as  you  are  complaining  of  Seattle? 

Mr.  Adams.  I  am  not  aware  that  they  are,  but  I  think  it  highly 
probable  that  they  are.  If  they  are,  of  course  the  injustice  to  them 
is  of  the  same  nature  as  it  is  in  regard  to  Spokane  and  Seattle. 

Senator  Dolliver.  Spokane  has  several  railroads  and  many  of 
these  other  towns  appear  to  have  only  one? 

Mr.  Adams.  I  have  no  doubt  they  suffer.  The  weak  always  suffer. 
The  weaker  you  are  the  more  you  suffer.  That  is  what  we  are  asking 
protection  for.  It  is  that  for  which  we  come  to  the  Government.  We 
ask  protection  because  we  are  weak.  That  is  my  case.  The  railroad 
says,  "  We  tax  you  because  you  are  weak — because  you  are  weak  and 
can't  defend  yourself.  We  do  not  overtax  Chicago,  because  Chicago 
is  strong."  lougo  to  a  railroad  manager  and  what  is  his  answer? 
His  answer  is,  "  miat  are  you  going  to  do  about  it?  " 

Senator  Dolliver.  I  have  heard  that  answer  attributed  to  rail- 
road managers  and  other  people  many  years  ago,  but  testimony  here 
seems  to  show  that  the  railroads  are  interested  in  building  up  busi- 
ness facilities  along  their  lines,  and  will  do  what  can  be  reasonably 
done  to  promote  the  prosperity  of  their  patrons  through  the  territory 
in  which  they  operate. 

Mr.  Adams.  Sir,  do  you  remember  the  case  of  Savannah?  The 
testimony  was  that  the  Louisville  and  Nashville  Railroad — and  if  I 
quote  it  wrongly,  Mr.  Prouty,  set  me  right — maintained  that  the  rail- 
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road  was  a  private  enterprise,  whose  business  it  was  to  do  the  best  it 
could  for  itself,  and  in  carrying  out  that  policy  it  proposed  to  shut 
out  the  commerce  of  its  territory  from  Savannah  and  send  it  down  to 
Pensacola,  where  it  had  an  interest. 

Senator  Dolliver.  I  do  not  catch  the  exact  force  of  what  you  say. 

Mr.  Adams.  The  Louisville  and  Nashville  Raikoad  undertook  bv 
prohibitive  rates  to  prevent  anybody  from  sending  any  of  the  prod- 
uce of  its  own  territory  to  Savannah.  They  diverted  it  all  to  Pen- 
sacola, where  they  had  an  interest. 

Senator  Keak.  Did  they  have  a  railroad  to  Savannah? 

Mr.  Adams.  No  ;  the  Louisville  and  Nashville  did  not,  and  that  is 
just  the  point. 

Senator  Kean.  How  could  they  control  when  they  did  not  have  a 
railroad? 

Mr.  Adams.  They  simply  put  on  prohibitive  rates  on  their  own 
road. 

Senator  Newlands.  And  prevented  produce  from  going  to  Sa- 
vannah ? 

Mr.  Adams.  Yes.    It  is  very  simple. 

Senator  Kean.  They  made  the  rates  over  their  own  road? 

Mr.  Adams.  They  made  the  rates  prohibitive  on  everything  going 
East  on  their  own  road.  J'       S  e     B 

Senator  Dolliver.  Why  did  they  do  that? 

Mr.  Adams.  Because  thev  wanted  to  send  it  on  to  Pensacola. 

^ 

Senator  Dolliver.  Why  ? 

Mr.  Adams.  Because  they  had  an  investment  down  there.  They 
had  property  in  Pensacola  which  they  wanted  to  improve.  At  least 
that  was  the  evidence  in  the  case.  Now,  this  question  is  a  question 
where  the  railroads  have  got  to  collect  the  interest  on  their  property, 
and  they  will  collect  where  it  is  easiest  to  collect  it.  They  have  col- 
lected from  the  weakest.  Thev  won't  collect  too  much  from  Rocke- 
feller. They  will  collect  the  deficit  from  the  little  men,  because  the 
little  men  can  not  resist.  They  won't  collect  it  from  Chicago,  as  some- 
body was  testifying  here.  I  think  Senator  Foraker  said  with  great 
justice  that  Chicago  has  always  5  cents  the  better.  It  is  always  on 
the  weak  that  the  burden  rests,  and  it  is  because  we  are  weak,  because 
I  represent  the  weak,  that  we  come  to  the  Senate  of  the  United  States 
and  say  that  it  is  the  business  of  the  United  States  to  protect  us. 

Senator  Dolliver.  Now,  tell  us  exactly  what  you  want  us  to  do. 

Mr.  Adams.  We  want  you  to  give  us  a  tribunal  which  will  imme- 
diately, by  injunction,  we  will  sav,  or  by  some  immediate  process, 
^ve  relief  where  there  is  danger  of  spex^ific  and  irreparable  injury,  as 
m  these  cases  I  have  related  in  Spokane.  We  want  also  a  tribimal 
which  can  consider  and  condemn  as  unjust  a  whole  schedule  of  rates, 
where  it  bears  too  heavily  upon  a  town,  in  comparison  with  neighbor- 
ing and  competitive  towns.  And  it  is  not  enough  tJiat  it  should  con- 
demn. It  must  be  empowered  to  command  the  oflfending  road,  under 
a  sufficient  penalty  and  within  a  certain  time,  to  bring  in  an  amended 
schedule  w^hich  shall  commend  itself  as  just  to  the  discretion  of  the 
court.  Less  than  this  is  futile.  Giving  I'elief  in  one  rate  is  nothing. 
Take  the  whole  schedule  of  rates  which  is  imposed  on  Spokane.  Our 
contention  is  that  they  wrest  an  unreasonable  amount  of  money  from 
Spokane.  We  want  a  tribunal  which  will  deal  with  those  rates  as  a 
whole. 
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Senator  Dolliver.  Now,  in  your  magazine  article  you  suggested,  1 
believe,  that  there  ought  to  be  a  judicial  tribunal  to  dispose  of  such 
matters  as  that 

Mr.  Adams.  I  think,  sir,  it  is  the  wisdom  of  the  United  States 
Senate  to  provide  that  tribunal. 

Senator  Dolliver.  I  am  talking  about  the  wisdom  you  had  the 
kindness  to  suggest  in  a  magazine  article. 

Mr.  Adams.  It  is  a  simple  matter  which  I  suggest  It  is  the  Senate 
of  the  United  States  which  is  responsible  here. 

Senator  Dolliver.  Well,  we  read  your  writings  with  great  respect 
and  consideration,  and  I  was  struck  by  the  fact  that  you  seem  to 
despair  of  any  other  tribunal  except  a  special  court'of  some  kind. 

Mr.  Adams.  I  entirely  agree  with  Mr.  Prouty  that  there  should  be 
a  special  court  of  some  kind.  Whether  it  should  be  a  court  or  com- 
mission is  perhaps  immaterial.  I  think  Mr.  Prouty  underestimated 
the  number  of  men  that  he  needed  in  the  court. 

I  think  the  country  would  need  several  men  sitting  locally,  like 
judges  in  equity,  who  could  give  summary  relief.  In  these  cases  you 
often  need  immediate  process.  They  can  not  run  on  for  months  and 
years  without  ruining  the  sufferer,  as  the  Spokane  companies  have 
been  ruined,  whose  story  is  told  in  the  documents  annexed.  That  is 
merely  my  judgment,  of  course.  Whether  you  call  him  a  commis- 
sioner or  whether  you  call  him  a  judge  is  a  matter  which  the  United 
States  has  to  deal  with. 

Senator  Keak.  Does  that  complete  your  statement? 

Mr.  Adams.  I  have  only  to  say  in  conclusion  that  this  is  a  question 
which  we  conceive  goes  to  the  very  foundation  of  free  institutions. 
If  you  are  not  going  to  protect  us,  but  practically  hand  us  over  to  the 
railways  to  levy  what  taxation  they  please  on  usj^  I  will  sav  that  there 
is  no  condition  so  intolerable  as  taxation  by  irresponsible  persons. 
You  have  to  deal  with,  also,  the  question  of  watered  stock.  That  is  a 
problem  which  comes  into  this  reasonable-rate  business.  In  Callo- 
way's case  there  was  water  to  the  extent  of  100  per  cent  of  stock. 

Now,  I  have  only  finally  to  say,  Mr.  Chairman,  that  this  question, 
in  our  judgment,  is  one  in  which  we  are  asking  for  protection  as  a 
right  If  the  railroads  are  prepared  to  take  the  Government  of  this 
country  and  run  it,  they  must  be  the  Government.  If  tliey  have  the 
power  of  uncontrolled  taxation,  they  had  better  take  it  absolutely, 
freely,  and  be  responsible.  Make  the  railway  wholly  responsible  for 
every  act.  If  you  are  going  to  protect  the  weak,  then  give  us  an 
effective  statute.  If  not,  repeal  all  your  laws  and  make  the  roads 
responsible  to  public  opinion  alone. 

Spokane  Chamber  of  Commerce, 

May  11, 1905. 

It  is  simificant  that  Spokane,  the  natural  distributing  center  of  a 
territory  having  a  population  of  300,000  people;  with  transportation 
fiudlities  unequalea  west  of  St.  Paul,  the  Missouri  River,  and  Den- 
ver; with  a  population  of  its  own  of  nearly  75,000,  has  no  manufac- 
turing of  any  magnitude.  The  total  value  of  all  manufactured  prod- 
ucts will  not  exceed  $9,000,000  annually.  This  condition  can  not 
altogether  be  attributed  to  lack  of  population,  newness,  and  the 
speculative  spirit,  but  is  traceable  directly  to  discrimination  in  freight 
rates.    This  one  factor  has  done  and  is  still  doing  more  than  all 
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others  combined  to  retard  the  industrial  development  of  this  country. 
That  this  is  true  I  but  cite  you  to  two  instances  occurring  here  at  the 
present  time,  namely,  the  suspension  of  the  Pacific  Ck)ast  Pipe  Com- 

Eany's  works  and  the  factory  of  the  Spokane  Paper  Box  Company, 
oth  of  which  were  compelled  to  go  out  of  business  bcK»use  of  freight- 
rate  discrimination. 

The  Pacific  Coast  Pipe  Company  started  to  manufacture  wired 
wooden  pipe  in  the  spring  of  1900.  The  company  owns  patents  on 
the  machinery  it  uses  and  started  with  four  hands.  There  was  at  that 
time  but  one  factory  of  this  kind  on  the  North  Pacific  coast,  located 
at  Seattle.  The  rate  on  manufactured  pipe  from  Seattle  to  Spokane 
was  46  cents  per  100  pounds  C.  L.  plus  the  local  rate  from  SpoKane  to 
all  points  east.  This  rate  was  entirely  satisfactory  and  enabled  the 
SpoKane  factory  within  a  little  over  three  years  after  begimiing 
operations  to  increase  its  plant  to  50  hands,  with  an  investment  of 
$50,000.  The  Seattle  factory,  backed  by  the  big  lumber  firms  on  the 
coast,  finding  a  serious  competitor  in  the  Spokane  field^  got  the  rail- 
roads to  put  manufactured  pipe  under  the  lumber  classincation,  thus 
reducing  the  rate  from  Seattle  to  Spokane  from  46  cents  to  20  cents 
per  100  pounds. 

The  Spokane  factory,  besides  paying  a  rate  of  50  cents  more  per 
100  pounds  for  their  wire  than  the  coast,  had,  of  course,  to  pay  20 
cents  per  100  pounds  for  their  raw  material — ^the  lumber — which 
came  from  the  coast.  Considering  the  further  fact  that  33J  per 
cent  of  the  lumber  was  lost  in  manufacture,  the  coast  manufacturers 
were  able  to  lay  down  the  manufactured  pipe  in  Spokane  about  60 
per  cent  cheaper  than  the  local  factory  could  manufacture  it.  This 
rate  went  into  effect  September  15,  1903,  and  was  not  discovered  by 
the  local  factory  imtil  two  months  later,  when  the  Spokane  factory 
came  in  competition  with  the  Seattle  factory  for  a  contract  for  wood 
pipe  at  Butte,  Mont.  The  bid  of  the  Seattle  firm  was  less  than  the 
pipe  could  be  sold  for  at  Spokane,  and  Butte  is  384  miles  east.  The 
Spokane  factory  after  learning  of  the  rate  situation  saw  at  once  that 
it  would  be  a  matter  of  a  short  time  when  it  would  be  forced  out  of 
business,  and  at  once  filed  a  vigorous  protest,  with  the  result  that  the 
railroads  put  back  the  rate  from  Seattle  to  Spokane  to  46  cents,  but 
establishea  a  maximum  rate  of  50  cents  for  oeattle  pipe,  which,  of 
course,  shut  off  all  territory  east  of  Spokane  from  the  Spokane  fac- 
tory. It  was  three  months  before  even  this  rate  adjustment  could  be 
effected,  which  would  have  been  sufficient  time  to  have  forced  any 
ordinary  institution  to  the  wall.  The  Spokane  factory,  however, 
having  ample  capital,  dimply  continued  the  factory  here  at  a  loss,  but 
at  once  purchased  a  site  and  rushed  machinery  for  a  factory  at  Bal- 
lard, a  suburb  of  Seattle.  The  factory  here,  which  had  been  increased 
to  50  hands,  was  reduced  to  1  machme  and  8  hands,  and  the  other 
machinery  removed  to  Ballard.  The  remnant  of  the  Spokane  fac- 
tory, after  struggling  along  for  the  past  eight  months,  has  been  com- 
pelled to  shut  down,  and  the  entire  plant  is  being  removed  to  Ballard. 
Before  the  branch  factory  was  started  at  Ballard  the  local  concern 
was  shipping  nearly  two  carloads  of  pipe  daily,  besides  what  they 
manufactured  for  local  consumption,  and  were  giving  employment  to 
50  families. 

Prior  to  the  cut  in  rates  in  favor  of  the  coast  the  Spokane  factory 
had  as  territory  all  of  eastern  Washington,  Idaho,  and  Montana,  and, 
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as  stated  above,  was  shipping  pipe  at  the  rate  of  two  carloads  per 
day.  The  loss  of  the  factory  here  means  the  loss  of  50  families  and 
a  pay  roll  of  about  $3,000  per  month.  It  is  needless  to  say  that  water 
competition  did  not  enter  into  this  rate  discrimination,  as  no  wood 
pipe  is  shipped  via  ocean  to  interior  points.  You  must  understand 
that  while  the  railroads  under  the  protest  of  the  local  factory  put 
back  the  rate  to  46  cents  from  Seattle  to  Spokane,  refused  and  are 
still  refusing  to  adjust  the  rate  to  points  east  of  Spokane ;  hence  wood 
pij>e  manufactured  on  the  coast  takes  the  lumber  rate  in  all  territory 
east  of  Spokane,  thus  making  it  impossible  for  a  Spokane  factory  to 
compete  in  this  territory.  Considering  the  increased  cost  of  manu- 
facture at  Spokane  and  the  fact  that  there  is  not  sufficient  business 
to  maintain  a  factory  without  outside  territory,  the  Spokane  factory 
had  to  be  abandoned. 

The  Spokane  Paper  Box  Company  started  in  the  manufacturing 
business  here  three  years  ago.  It  employed  8  hands,  but  was  re- 
cently forced  out  of  business  because  of  rate  discrimination  almost 
sdmilar  to  that  of  the  Pacific  Coast  Pipe  Company.  This  factory, 
however,  manufactured  candy  boxes  and  small  aniggist  goods.  The 
folder  boxes  used  by  the  cracker  factories  and  cereal  factories,  which 
comprise  the  largest  portion  of  the  local  trade,  are  shipped  from 
eastern  factories  to  Spokane.  The  differential  on  strawboard  and 
knocked-down  boxes  from  Indiana  common  points  to  Spokane  is  but 
10  cents  per  100  poimds,  and  when  you  consider  that  there  is  33^  per 
cent  waste  in  manufactured  goods,  eastern  factories  are  enabled  to 
lay  down  the  manufactured  article  in  Spokane  cheaper  than  the  local 
factories  can  lav  down  the  strawboard.  It  is  estimated  that  there  is 
a  market  here  for  a  factory  that  would  employ  from  25  to  50  hands. 
There  is  no  paper-box  factory  between  St.  Paul  and  the  coast ;  hence 
Spokane  on  account  of  railroad  facilities  should  be  the  best  manu- 
facturing point  in  the  West. 

In  the  manufacture  of  sash  the  pine  and  cedar  lumber  of  eastern 
Washington  is  much  superior  to  the  coast  fir,  yet,  while  there  are  5 
factories  engaged  in  the  manufacture  of  sash  in  Spokane,  they  manu- 
facture only  for  local  trade,  and  there  are  two  concerns  in  the  city 
which  compete  with  the  local  factories  and  buy  their  sash  from  coast 
factories.  The  rate  on  window  glass  from  Pittsburg  to  Spokane  is 
$1.88^  per  100  pounds.  The  rate  to  Portland,  Seattle,  and  other 
coast  points  is  90  cents,  thus  enabling  the  coast  manufacturers  to 
furnish  the  finished  product  for  the  price  of  glass  to  the  Spokane 
manufacturer.  The  William  Musser  Lumber  and  Manufacturing 
Company,  which  started  in  business  here  in  1902,  would  have  invested 
$75,000  in  a  sash  factory  and  employed  50  hands  if  it  would  have  been 
possible  to  get  a  90-cent  rate  on  glass.  The  railroads  also  allow  the 
coast  manufacturers  to  ship  sash  in  mixed  carloads  with  lumber, 
which  takes  the  lumber  rate,  hence  enabling  them  to  lay  down  manu- 
factured sash  in  Spokane  for  $1.10  freight  charges  against  $1.38J,  the 
rate  charged  for  glass  to  Spokane  manufacturers.  Every  sash  fac- 
tory in  Spokane  would  be  forced  out  of  business  if  it  were  not  for  the 
steady  local  iparket  demanding  special  sizes,  which  are  included  in  the 
regular  millwork  for  new  buildings.  The  wonderful  building 
activity  of  Spokane  in  the  past  five  years  made  it  possible  for  the 
mills  to  manufacture  sash.  As  it  is,  tne  coast  manufacturers  supply 
the  local  market  for  nearly  all  sash  in  regular  sizes. 
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The  following  is  a  schedule  of  rates  on  articles  used  in  the  iron 
industry : 


Article. 


Steel  plate 

Sheets , 

Angles,  beams  (channels,  bars) 

Shafting 

Belts,  nats,  washers,  etc 

Mining-car  wheels 

Link  belting 

Pi^iron 

Mining  machinery , 

The  aboTe  are  carload  shipmento. 

Belting  (L.  C.  L.) 

Bar  iron  (L.  C.  L.) 


Prom— 


Pittsburg  district 

do 

do 

do 

do 

Chicago  district . . 

do , 

Alabama 

New  York 


Chicago 
do.. 


Per  100  pounds. 

To  Spo- 
kane. 

To  coast. 

fl.28 

10.75 

1.28 

.80 

1.28 

.75 

1.2S 

.75 

1.28 

.80 

1.26 

.85 

1.28 

.85 

aiaoo 

al8.00 

1.68 

1.40 

&18 

1.66 

2.07 

1.25 

o  Per  ton. 


As  an  example  of  how  the  lOO-mile  territory  is  being  maintained 
to  Spokane  in  the  iron  industry,  take  Wallace,  Idaho,  a  distance  of  102 
miles  and  almost  directly  east  from  Spokane :  Bar  iron,  Pittsburg  to 
Spokane,  carloads,  $1.23 ;  local,  Spokane  to  Wallace,  46  cents,  making 
a  total  of  $1.68  per  100  pounds  to  Wallace  if  handled  through  Spo- 
kane. Bar  iron,  Pittsburg  to  Portland,  75  cents;  local,  Portland  to 
Wallace,  82  cents;  total  rate  per  100  pounds,  $1.57,  if  shipped  to  Wal- 
lace via  Portland,  making  a  haul  of  350  miles  farther  than  if  shipped 
via  Spokane.  Thus  you  will  see  that  the  coast  to  a  point  just  2  miles 
outside  the  lOO-mile  limit  from  Spokane  has  a  rate  11  cents  better 
than  Spokane  on  this  commodity.  Again,  the  railroads  charge  a 
local  rate  of  45  cents  for  100  pounds,  Spokane  to  Wallace,  102  miles, 
as  against  82  cents,  Portlana  to  Wallace,  a  distance  of  452  miles. 
Again,  mining  machinery  can  be  laid  down  in  Spokane  from  Chicago 
at  $1.40  per  100  pounds,  while  nearly  all  raw  matei^ial  used  in  the 
manufacture  of  mining  machinery  from  the  Pittsburg  district  to 
Spokane  costs  from  $1.23  to  $1.33  per  100  pounds.  This  is  but  one 
01  the  numerous  instances  we  can  cite,  but  will  serve  for  the  purpose. 

Up  until  a  little  over  a  year  ago  the  freight  rate  on  pig  iron  &om 
Alabama  to  Spokane  was  $21.90  per  ton,  or  $6.80  per  ton  more 
than  the  coast  rate  from  the  same  point.  The  only  way  local  manu- 
facturers were  able  to  force  a  reduction  c)f  the  rate  was  to  buy  the 
pig  iron  in  a  foreign  market,  have  it  shipped  as  ballast  to  Portland 
and  thence  by  rail  to  Spokane.  By  this  arrangement  they  were  en- 
abled to  get  their  pig  iron  laid  down  in  Spokane  at  a  cost  of  $27.80 
per  ton,  against  $30.80  per  ton  if  shipped  from  Alabama.  The  rail- 
roads, seeing  that  a  reduction  would  have  to  be  made  to  meet  the  so- 
called  "  water  competition,"  secretly  made  a  rate  of  $13  per  ton.  the 
coast  rate,  which  rate  was  later  published.  Now,  then,  the  rates  irom 
the  coast  to  Spokane,  known  as  the  "  pull  back  rates,"  are  as  follows: 
First  class,  $1.48 ;  second  class,  $1.33 ;  third  class,  $1.02 ;  fourth  class, 
82  cents.  These  are  the  rates  above  the  coast  rates  that  have  to  be 
paid  by  all  merchants  in  Spokane  who  ship  in  less  than  carload  lots. 
The  fifth  class,  or  carload  rates,  from  the  coast  to  Spokane,  range 
from  50  to  70  cents  per  100  pounds  and  enter  largely  into  the  makeup 
of  the  so-called  "  commodity  rates  "  for  Spokane — ^that  is,  the  coast 
rates  plus  the  fifth  class  or  carload  rates  £rom  the  coast  to  Spokane 
constitute  the  Spokane  commodity  rates. 
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The  concession  recently  made  at  Chicago,  giving  to  Spokane  a 
distributing  territory  within  a  100-mile  radius,  has  helped  a  few  lines, 
but,  in  the  main,  business  men  say  that  it  is  of  no  considerable  benefit. 
Hoping  that  these  facts  may  be  of  service  to  you,  we  remain, 
Very  truly,  yours, 

L.  G.  Monroe,  Secretary. 


Western  Pine  Shippers'  Association, 

Spokane^  Wdsh.^  December  30^  1904.. 
Mr.  W.  H.  AcDFP, 

Chairman  Legislative  Committee,  Spokane,  Wash. 

Dear  Sir:  As  you  are  about  to  proceed  to  Washington,  D.  C,  in 
behalf  of  the  members  of  our  association,  as  well  as  to  represent 
other  commercial  organizations,  for  the  purpose  of  securing  inter- 
state-commerce legislation,  to  reflate  discriminations  a^inst  locali- 
ties, we  desire  to  call  your  attention  to  some  of  the  discriminations  in 
the  way  of  unjust  freight  rates  against  the  "  inland  empire  "  and 
Spokane  territory. 

The  rate  on  lumber  from  Portland,  Oreg.,  to  Lewiston,  Idaho,  via 
the  Northern  Pacific  Railway  is  20  cents  and  involves  a  haul  of  687 
miles. 

The  rate  on  lumber  from  Lewiston,  Idaho,  to  Portland,  Oreg.,  via 
the  same  route  is  26  cents,  the  same  length  of  haul. 

The  rate  on  lumber  from  Portland,  Oreg.,  Seattle,  Wash.,  and  kin- 
dred territory  to  Spokane,  Wash.,  is  20  cents  via  the  Northern  lines. 

The  rate  on  lumoer  from  Spokane,  Wash.,  and  kindred  territory 
to  Portland,  Oreg.,  Seattle,  Wash.,  and  like  territory  is  26  cents  via 
the  Northern  lines. 

The  rate  on  lumber  from  Portland,  Oreg.,  via  the  Northern  Pacific, 
to  St  Paul,  Minneapolis,  and  Duluth,  Minn.,  is  40  cents. 

The  rate  on  lumber  from  Spokane  and  kindred  territory,  to  the 
same  points,  is  40  cents,  although  the  haul  is  in  no  case  less  than  540 
miles  shorter  and  in  some  cases  625  miles,  via  the  same  line. 

The  rate  on  lumber  via  the  Great  Northern  from  Seattle  and  kin- 
dred territory  to  St.  Paul,  Minneapolis,  and  Duluth,  Minn.,  is  40 
cents. 

The  rate  on  lumber  from  Snokane  and  kindred  territory  via  the 
Great  Northern,  to  St.  Paul,  Minneapolis,  and  Duluth  is  40  cents, 
although  the  haul  is  on  an  average  of  400  miles  shorter. 

The  distance  from  Spokane  to  Lewiston,  Idaho,  is  147  miles,  and 
the  rate  on  lumber  is  13  cents. 

As  before  stated,  the  distance  from  Portland,  Oreg.,  to  Lewiston, 
Idaho,  is  687  miles,  and  the  rate  on  lumber  is  20  cents ;  the  distance 
from  Spokane,  to  Lewiston,  Idaho,  over  the  same  road  (the  Northern 
Pacific)  is  147  miles  and  the  rate  is  13  cents.  Compare  basis  of 
diarges. 

The  greatest  distance  lumber  is  hauled  east  from  Portland,  Oreg., 
on  a  20  cent  rate  is  not  less  than  687  miles. 

The  greatest  distance  lumber  is  hauled  east  over  the  Northern 
Pacific  from  Spokane  on  a  21-cent  rate  is  385  miles  and  this  rate  is 
made  by  various  combinations  which  do  not  include  all  articles 
manufactured  from  lumber  included  in  the  regular  classification. 


2933 


EEGULATION   OF   RAILWAY   BATES. 


The  greatest  distance  lumber  is  hauled  east  from  Seattle  via  th« 
Great  Northern  is  348  miles  on  a  20-cent  rat«. 

The  greatest  distance  lumber  is  hauled  east  from  Spokane  via  the 
Great  Northern  on  a  20-cent  rate  is  216  miles. 

The  greatest  distance  from  Spokane,  Wash.,  to  North  Dakota  is 
878  mi&.  Using  the  mileage  basis  of  charges  used  from  Portland 
via  the  Northern  Pacific  (which  illustrates  what  lumber  can  be 
liauled  for),  our  rate  ^ould  not  exceed  25  cents. 

The  rate  on  glass  used  in  manufacturing  windows  and  glass  doors 
from  Munsey,  Ind.,  to  coast  points  is  99  cents. 

The.  rate  on  glass  used  for  the  same  purpose,  to  Spokane,  is  $1.36 
from  the  same  point,  although  the  distance  is  rrom  400  to  500  miles 
less. 

These  are  a  few  of  the  flagrant  discriminations;  there  are  many 
others,  but  trust  that  these  wiU  suffice  for  illustrations.    We  are, 
Very  truly,  yours, 

Western  Pine  Shtppeus'  Asbociation. 
By  K.  A.  Kellogo,  Secretary. 


Commodity  rate*. 


ArtJela. 

Prom- 

Spokkue 

OoBHt 

, 

1 

aw 
I.» 

1.8S 
E-OU 

fi 

11 

1.80 

if. 

i.sa 

1 

•}■» 

Boom  and  tboea 

1       •<£.»• 

i       "*-«• 

B»fMtr«t^.j _ 

~-t 

do 

I^jMtBleolHo „ 

:"::dS:.'.":""::""":":'.:::::""":" " 
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Commodity  rates — Continaed. 


Article. 


Linseed  oil 

Picture  molding 

Nails  and  wire 

Horseshoe  nails 

Nnts^eaaable 

Paints,  mixed 

Wbitelead 

pAper,  building,  etc 

Do 

pAperbags 

Wrapping  paiwr 

Pompa 

Rubber  boots  and  shoes 

Rubber  (Nothing 

Rubber  tires 

Rubber  tubing 

Seeds 

Sewing  machines 

Soap,  toilet 

Soap  (net  cost  10  cents  per  pound) 

Soda  ash,  etc 

Spices 

Granite  ware 

Oas  stores 

Osst-iron  stores,  cooking,  etc 


Tots,  children's 

Tooaooo 

Trunks  and  valises 

Twine,  for  harvesters 

Wagons 

Wire  and  wire  goods. . 
Window-curtain  poles 

Washing  machines 

Do 

Refrigerators 

Typewriters 


From— 


Chicago... 

do 

do , 

do 

do 

do 

do 

do 

do 

New  York , 

Chicago 

do 

Now  York 
Chicago... 

do 

do 

do 

do 

do 

do 

do 

do 

.....do 

do 

do , 

do 

do 

do 

do 

.....do 

do 

do 

do 

do 

do 

do 

New  York , 
Chicago.... 
do 


Spokane. 


Coast. 


tt.10 

^•S 

1.64 

1.10 

L86 

1.00 

1.10 

.65 

1.80 

.85 

8.81 

1.80 

1.21 

.90 

LSI 

.80 

1.10 

.76 

l.» 

.76 

1.40 

1.00 

1.80 

1.80 

8.00 

1.80 

1.96 

1.40 

8.20 

1.85 

8.45 

1.60 

1.05 

1.10 

8.05 

1.80 

1.70 

1.80 

8.86 

1.40 

1.88 

.76 

1.86 

1.00 

1.00 

•  .80 

8.08 

L86 

1.80 

1.10 

8.77 

8.60 

1.70 

1.85 

1.01 

1.40 

8.80 

1.85 

8.01 

1.6U 

8.05 

8.80 

1.44 

.90 

1.65 

1.85 

8.86 

1.50 

1.78 

.90 

8.10 

1.40 

8.65 

1.40 

8.80 

1.85 

6.06 

8.00 

Office  of  Spokane  Jobbers'  Association, 

Spokane,  Wash.,  May  16y  1905. 
Hon.  S.  B.  Elkins, 

ChahTaan  Senate  Interstate  Commerce  Committee. 

Dear  Sir:  T  herewith  transmit  to  you  several  schedules  furnished 
to  me  by  some  of  our  members,  showing  the  difference  in  rates  from 
eastern  points  to  Spokane  and  coast  points. 

You  will  note  that  in  all  cases  the  Spokane  rate  is  greatly  in  excess 
of  the  coast  rate — this  despite  the  fact  that  the  haul  is  about  400 
miles  shorter.  L.  C.  L.  rates  to  Spokane  are  made  up  by  using  the 
tariff  rate  to  coast  points,  plus  local  rate  back.  For  instance,  rate  to 
coast  on  cotton  piece  gooas,  New  York  to  Portland,  is  $1.50  per 
hundredweight;  Spokane  rate  is  $1.50  plus  $1.48,  or  $2.98  per  hun- 
dredweight. 

I  also  transmit  with  these  schedules  copies  of  letters  received  by 
me  from  the  parties  who  make  up  the  schedules,  showing  argument 
advanced  by  them.  Spokane  shippers  recognize,  to  a  certain  extent, 
water  competition  as  a  determining  factor,  but  contend  that  exist- 
ing rates  are  unjustly  discriminative. 

Trusting  that  the  inclosed  schedules  may  be  of  assistance  to  your 
committee,  we  are, 

Very  truly,  yours, 

Spokane  Jobbers'  Association, 
By  J.  M.  CoMSTOCK,  President. 
J.  B.  Campbell,  Secretary. 


2934 


BBGTTIiATIOK   OF  RAILWAY  RATES. 


Griffith  Heating  and  Plumbing  Supply  Company, 

Spokane^  Wash.^  May  23^  1905. 

comparison   of   rates   between   PORTLAND   AND   SPOKANE. 

For  comparison  we  show  below  the  commodity  rates  on  various 
articles  in  our  line  to  both  Spokane  and  Portland,  showing  the  differ- 
ence on  carload  rates  between  the  two  cities : 


Article. 


Earthenware 

TanlEsand  seats 

Lavatories 

Bath  tubs,  cast  iron  . 

Sinks 

Range  boilers 

Wrought-iron  pijw 

Oast-iron  pipe 

gooos  (L.  C.  L.) 


Carload  oomlnodity 
rate  to— 


Yours,  respectfully, 

Griffith  Heating  and  Plumbing  Supply  Co. 
J.  H.  Griffith. 


Spokane,  Wash.,  May  SSj  1905. 
J.  B.  Campbell, 

Secreta)*y  Spokane  Johhers^  Association^  Spokane^  Wash. 

Dear  Sir  :  We  herewith  inclose  copies  of  a  table  showing  the  com- 
parative freight  rates  upon  dry  goods  to  Spokane  from  eastern 
f)oints,  and  from  the  coast  to  Spokane  in  car  lots  and  less  than  car 
ot  rates. 

You  will  note  in  most  cases  the  Spokane  rate  is  greatly  in  excess 
of  the  coast  rate — this  despite  the  fact  that  the  haul  is  some  360  miles 
shorter.     We  recogiiize  water  competition  as  a  T  termining  factor, 
but  contend  that  existing  rates  are  unjustly  discriminative. 
Very  truly,  yours, 

Spokane  Dry  GKx)D8  Co. 
Per  J.  M.  Comstock. 
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Table  showing  comparative  freight  rates  from  eastern  points  on  dry  goods  to 
Spokane  and  coast  points  in  carload  and  less  than  carload  lots. 


Commodity. 


Underwear  and  hosiery 

Cotton  piece  Roods 

Ooiton  auck,  denims,  drills,  and  sheet- 
ings  

Oilskin  clothing 

Cotton  yam  carpet  warp 

Table  oilcloth 

Unolenm 

Window-ohade  cloth 

Window-ohade  rollers  and  fixtures 

Carpeta : r 

Bagsand  bagging,  gnnny ,  hernia  or  jute 
Trunks  and  yalises 


Carload 

rate  to 

thecoast. 

Carload 

rate  to 

Spokane. 

Differ- 
ential in 
favor  of 
the  coast. 

Less 

than 

carload 

to  coast. 

Less 
than 

carload 
to 

Spokane. 

«}SS 

$2.35 

10.85 

$2.00 

$8.48 

i.do 

1.85 

.85 

1.50 

2.96 

.90 

1.75 

.86 

1.35 

2.83 

i.eo 

2.45 

.85 

2.20 

8.68 

.90 

1.75 

.85 

1.50 

2.98 

1.00 

1.78 

.78 

1.50 

2.88 

1.0U 

1.72i 

.72i 

1.50 

2.83 

1.00 

1.85 

.85 

1.50 

2.98 

1.10 

1.76 

.66 

1.80 

8.06 

1.50 

2.85 

.85 

2.50 

8.98 

.85 

1.48 

.63 

1.25 

2.20 

2.20 

8.06 

.86 

8.00 

4.48 

Differ- 
ential in 
favor  of 

coast. 


$1.48 
1.48 

1.48 
1.48 
1.48 
1.83 
1.83 
1.48 
1.48 
1.48 
.95 
1.48 


NoTB. — All  of  above  rates  are  blanket  rates  or  *'  Tostafire-stamp  rates,'*  that  Is  they 
are  the  same  whether  shipments  originate  on  Atlantic  seaboard  or  Chicago  and  common 
points. 


The  a.  a.  Krai-t  Company, 
Spokane,  Wash,,  May  13, 1905. 

J.  B.  Campbell, 

Secretary  Jobbers  Association,  City. 

Dear  Sir  :  In  reference  to  freight  rates  our  and  kindred  lines  are 
no  better  off  than  others  in  the  city  as  the  rates  from  East  here  are 
made,  as  you  know,  by  adding  the  local  rate  from  coast  here  to  rate 
from  East  to  coast,  and  below  we  give  you  a  few  items  which  are  self- 
explanatory,  showing  in  some  instances  rate  into  Spokane  is  almost 
double  the  rate  to  coast  from  same  points,  all  less  than  carload  rates 
except  where  mentioned. 


Rates 
from  any 
point  East 
to  Spo- 
kane. 


To  coast 

termi- 

naL^. 


Horse  blankets  and  plash  lap  robes 

Horse  brashes 

Sweat  pads  in  carloads  of  20  M  .... 

Wooden  hames 

Copper  rivets 

Leather,  harness  and  skirting 

Leather,  other  kinds 

Saddletrees 

Saddlery  hardware 

HamesBsoap 


$8.88 
8.08 
2.  OH 
2.17 
3.06 
2.48 
2.98 
3.13 
8.06 
2.48 


12.40 
1.76 
1.25 
L86 
1.75 
1.15 
1.50 
1.65 
1.75 
1.00 


On  saddlery  hardware  we  have  a  carload  rate  with  a  minimum  of 
24,000  pounds  of  $2.35  per  hundredweight,  applicable  only  as  far 
east  as  Cleveland,  whilst  coast  cities  can  ship  lots  of  100  pounds 
only  for  $1.75  per  hundredweight  and  applicable  to  any  point  as  far 
east  as  Atlantic  coast. 

Again,  rate  on  harness  leather  from  San  Francisco,  Cal.  (where 
bulk  of  harness  leather  is  obtained),  to  New  York  and  intermediate 
points  is  $1.15  per  hundredweight,  whilst  we  pay  to  Spokane  $1.30 
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per  hundredweight,  a  difference  in  haul  of  thousands  of  miles.  Rate 
on  other  leathers  from  San  Francisco  to  New  York  and  intermediate 
points  is  $1.50,  to  Spokane  $1.73. 

To  sum  up  you  might  say  the  rates  to  Spokane  in  our  and  kindred 
lines  are  not  less  than  from  60  per  cent  to  over  double  the  rates  to 
coast. 

We  trust  the  above  figures  will  be  of  benefit  to  you  in  presenting 
the  Spokane  case. 


Yours,  truly, 


The  a.  a.  Kraft  Co, 
A.  A.  K. 


Boothb-McClintock  Company, 

Spokane^  Wash.^  May  15^  1905. 
J.  B.  Campbell, 

Secretary  Spokane  Johhers^  Association^  Spokane^  Wash. 

Dear  Sir  :  Inclosed  you  will  find  a  list  of  a  nimiber  of  articles  in 
the  grocerjr  line,  which  we  handle,  on  which  we  are  greatly  discrimi- 
nated agamst. 

In  explanation  of  the  inclosed  rates  from  the  different  points  to 
the  coast  and  to  Spokane  will  say  that  the  letters  L.  C.  stand  for 
carload,  L.  C.  L.  for  less  than  carload,  and  the  difference  is  the  dis- 
crimination of  higher  rate  that  Spokane  pays  on  the  articles  from 
the  East  over  what  the  coast  pays,  and  the  goods  to  the  coast  are 
hauled  from  300  to  350  miles  farther  than  if  left  at  Spokane  and 
often  are  hauled  through  Spokane.  The  letters  P.  S.  R.  mean 
postage-stamp  rate,  or  a  rate  that  is  good  from  all  points  to  the 
coast  or  to  Spokane,  as  it  may  be  used.  On  east-bound  freight  the 
difference  is  the  amount  that  the  East  pays  higher  than  Spokane. 
To  reach  Spokane  goods  are  hauled  about  350  miles,  against  any- 
where from  1,500  to  3,000  miles,  for  the  difference  in  the  two  rates. 
On  salt  fish  shipped  in  barrels  from  the  coast  to  Spokane  the  rate 
is  75  cents  per  hundredweight,  and  shipping  to  St.  Paul,  Chicago, 
or  any  other  point  in  the  East  the  rate  is  the  same.  You  will  note 
that  while  Spokane  is  only  about  350  miles  from  the  coast,  it  takes 
the  same  rate  on  salt  fish  as  any  point  east  of  here  regardless  of 
distance. 

In  the  last  few  days  the  railroads  have  announced  their  intention 
of  getting  out  a  new  list,  which  takes  all  of  our  commodities  from 
us  from  the  East  and  advances  our  rate  on  canned  fish  from  the 
coast  from  55  to  65  cents  per  himdredweight.  on  bluestone  from 
40  to  65  cents.  These  advances  are  to  take  effect  the  1st  of  June. 
All  of  our  commodity  rates  have  been  taken  from  uSj  or  at  least  will 
be  on  that  date,  whicn  practically  puts  us  out  of  business  on  western 
goods,  and  as  they  compromise  from  half  to  three-quarters  of  our  busi- 
ness it  is  quite  a  hardship  on  us. 
Yours,  truly, 

Boothe-McClintock  Co., 
Per  L,  F,  BootHs,  President. 
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Articlea. 

Norfolk, 
Va.,to 
coast. 

Norfolk, 

Va.,to 

BpoBUie. 

Diiference 

nrdiscrim- 

ination 

against 

Spokane. 

Peanuts C.  L.. 

$1.80 

$1.69 

90.80 

Articles. 


Oannedcom 

Mixed  canned  goods. 


.C.L.. 
.do.... 


Rome, 

N.  Y.,  to 

coast. 


90.90 
1.00 


Bome,N. 
Y..  to  Spo- 
kane. 


91.48 
1.48 


Difference 
or  discrim- 
ination 
against 
Spokane. 


90:58 
.48 


Articles. 


Gelatin L.  0.  L 

Dried  currants 0.  L 

Kntmegs do.. 

Spices QO-. 

Siarch.. - do.. 

Coooannt L.  C.  L 

Ooooannt C.  L 


New  York 
toooast. 


11.75 
ALSO 
1.25 
1.25 
al.00 
1.60 
L25 


New  York 
to  Spo- 
kane. 


98.28 
al.74 
2.08 
2.08 
1.54 
2.88 
2.06 


Difference 

or  dim*rim- 

ination 

against 

Spokane. 


91.48 
.54 

'    .78 

.78 

.54 

1.88 

.78 


Articles. 


Canned  com C.  L. 


Iowa 

points  to 

coast. 


90.90 


Iowa 
points  to 
Spokane. 


$1.80 


Difference 
or  discrim- 
ination 
against 

Spokane. 


90.40 


Articles. 

Dnlnthto 
coast. 

Dnluth  to 
Spokane. 

Difference 

or  di8(;rim- 

ination 

against 

Spokane. 

Salt  ....C.  L.. 

90.00 

90.85 

90.25 

• 

EAST-BOUND  FREiaHT. 


Articles. 


flah C.  L.. 

Salt  or  pickled  fish,  in  kits  or  barrels do 

Dried  fruit,  in  boxes do — 

SugAr,  in  flacks  or  boxes do — 


Coast  to  all 
I>oints  east 
ofMlssonri 
River. 


90.75 

.75 

1.00 


Coast 
points  to 
Spokane. 


90.65 
.75 
.75 
.65 


Differ- 
ence. 


90.20 


aP.  8.  R. 
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The  following  are  some  of  the  rates  that  the  Spokane  merchants 
are  paying  for  the  necessaries  of  life  and  comparison  with  what  the 
coast  and  other  points  pay  for  the  same  articles: 


Articles 

St.  Paul  to 

JDlffereiKW 

Bpolnine.      ng^ip^t 
',  SpoksDC. 

gfflSffi':;:;:;:;;:::;::::;;:;;;;:: 

0-L. 

...do.... 

L.C.L.. 

IS 

LIS 

1 

.M 

"1 

Articloa. 

OhicBgolo 

■SSss;? 

ordiwrim- 
Itution 

agKlmt 
SpokBue. 

ooo»  Md'ShiiiiiitoV  "::;.';::.:::. :: 

;;::;;:::::::::;:;";:g:t:: 

» 

1 

1 

.1 

1 

33 

is 

fO 

1 

SEI^Sffi::::-.::::::::::::::::::::: 

-do.... 

Si 

*"" 

Articles. 

PhlUdel- 

Pbllftd«l' 

Dlffermwo 

sS- 

Welded  Bsh — 

C.L.- 

v.m 

I1.T1 

10.61 

Article*, 

S" 

Alflun- 
diinto 

Spolmiie. 

inaUon  ' 

.■sss. 

lAmpflDM 

r  t 

|i.» 

K.m 

tOffi 

Articles. 

St.  Lonta 

St.Ixmla 

Differenc*! 
lution 

W«1&H1W»« ___ 

- C.L,. 

P.* 

tl.B4 

10.  U 

Articles. 

"^F 

HewOr- 
iMtiiM^ke 

Charlw, 

polDtStO 

Spokue. 

01ffi!niiiae 

Wmliut 

Spokaao. 

Uotanes 

==^. 

"S 

•^S 

"S 

BEGULATION    OF   RAILWAY   RATES. 


2939 


Comparative  freight  rates  from  eastern  points  on  hardware  to  Spokane  and 

coast  points,  in  carload  and  less  than  carload  lots. 


Ck>mmodit7. 


Affricoltural  hand  implomentB— 
forks,  hoes,  and  shovels 

Axes,  picks,  and  mattocks 

Bath  tnbs,  cast  iron 

Ck>the8  wringers 

Earthenware,  plnmbers*^. 

Freezers,  ice  cream 

Handles,  wooden— ax,  pick,  sledge 

Hangers,  barn  door 

Iron  angle  beams  and  channels 

Iron,  bi^,  band,  and  hook 

Iron  bolts,  nuts,  and  washers 

Iron  bnttsand  hinges 

Iron  chain 

Ironclerises 

Iron  pipe,  wrought * 

Iron  pipe,  connections  and  fittings 

Iron  sheets 

Lanterns 

Kails  and  spikes 

Nails,  horse 

Btamped  ware— agate,  enameled; 
granite  iron  ware 

Tacks,  iron 

Tin  plate 

Wagon  material,  felloes,  axles,  bol- 
sters  

Wire  (fence),  barbed 


Carload 
rate  to 

the 
coast. 

C!arload 
rate  to 

Spokane. 

$1.25 

$1.76 

1.25 

1.91 

1.40 

2.22 

L16 

1.98 

1.40 

2.18 

1.40 

2.25 

1.85 

1.73 

1.10 

1.64 

.75 

1.23 

.76 

1.23 

.80 

1.28 

.80 

1.84 

.86 

1.33 

.80 

1.28 

.65 

1.086 

1.00 

1.43 

.90 

1.18 

1.10 

1.95 

.77 

1.1& 

.85 

1.39 

1.10 

1.80 

.90 

1.44 

.662$ 

1.142 

.90 

1.38 

.77 

1.25 

Differen- 
tial in 

favor  of 

the 

coast. 


$0.61 
.66 
.82 
.78 
.78 
.86 
.48 
.54 
.48 
.48 
.48 
.64 
.48 
.48 
.43o 
.^i 
.28 
.85 
.46 
.54 

.70 
.54 
.48 

.48 
.48 


Less 

Less 

than  car- 

than car- 

load to 

load  to 

coast. 

Spokane. 

$1.76 

$8.75 

1.75 

3.06 

2.00 

8.48 

1.75 

8.06 

2. 00 

3.38 

1.75 

8.23 

1.75 

2.67 

1.60 

9.66 

1.25 

2.07 

1.26 

2.07 

1.20 

2.08 

1.16 

2.10 

L35 

8.17 

1.15 

1.97 

1.26 

2.07 

L60 

2.83 

1.25 

2.07 

1.00 

3.08 

L25 

2.07 

La5 

2.30 

1.60 

2.93 

1.40 

8.35 

1.00 

1.82 

1.40 

8.88 

1.25 

8.07 

Differen- 
tial in 

favor  of 
coast. 


$1.00 

L83 

1.48 

1.88 

1.83 

1.48 

.88 

.96 

.82 

.82 

.82 

.96 

.82 

.82 

.82 

.82 

.88 

1.48 

.88 

.95 

1.33 
.96 
.88 

.88 
.88 


Note. — Please  note  tlie  carload  rate  to  Spokane  is  greater  in  many  instances 
than  the  less  than  carload  rate  to  the  coast. 

HoLLEY,  Mason,  Marks  &  Co. 
PerM. 


SroKANE,  Wash.,  3fai/  15^  1905, 

The  following  gives  you  some  of  the  rates  the  Spokane  merchants 
are  paying  for  the  necessaries  of  life  and  comparison  with  what  the 
coast  and  other  points  pay  for  the  same  articles: 


ArticleB. 


Canned  com 
Pickled  fish  . 

Candy  

Chocolate  — 
Spices 


...C.L. 
. .  .C.  L. 
.  L.  C.  L. 
.L.C.L. 
.L.C.L. 


Articles. 


Candy .- L.C.L 

Cor^oa  and  chocolate C.  L 

Ct>ff PC C.L 

Cracken C.L 

Lye C.L 

Picklea C.L 

Paper  baes ('.  L 

Paper  rolls ('.  L 

Soup C.L 


Difference  or 

St.  Paul  to 

St.  Paul  to 

discrimina- 

coast. 

Spokane. 

tion  against 
Spokane. 

SO.  90 

$1.25 

SO.  85 

1.20 

1.50 

.80 

2.20 

a2.60 

.40 

1.75 

2.60 

.85 

1.25 

l.W 

.69 

Chicago  to 
coatit. 


S2.20 

1.25 

.90 

1.G5 

6.75 

M.OO 


61.00 


b 
b 


75 
75 


Difference  or 

Chicago  to 

discrimina- 

Spokane. 

tion  against 

Spokane. 

J3.00 

10.  »0 

2.03 

.78 

l.:W 

.48 

2.20 

.55 

61.23 

.48 

6l.r)l 

.51 

1.40 

.40 

1.19 

.44 

1.20 

.45 

aC.  L. 
BY — ^VOL  4r-05 8 
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Articles. 

Philadelphia 
to  coast. 

Philadelphia 
to  Spokane. 

Difference  or 
discrimina- 
tion HgHinst 
Spokane. 

Pickled  flsh 

C.l.., 

$1.20 

$1.71 

$0.51 

Articles. 

Alexandria 
to  coast. 

Alexandria 
to  Spokane. 

Difference  or 
dlM-ri  mi  na- 
tion aguin>t 
Spokane. 

liAinp  flnes 

P  T 

$1.40 

$2.03 

$0.63 

Articles. 

St.  Louis  to 
coast. 

St.  Louis  to 
Spokane. 

Difference  or 
dincri  mi  na- 
tion against 
Spokane. 

Wooden  ware 

$1.35 

$1.84 

$0.49 

Articles. 

New  Orleans, 
LakeCharlcf), 
Mississippi 
and  Missouri 
River  points 
to  coast. 

New  Orleans, 
LakeCharles, 

MiartlHsippi 
and  Missouri 
River  points 

to  SpOKane. 

Difference  or 
di.«<crimi  na- 
tion agai  nst 
Spokane. 

Rio^  

Molasses 

•  **•••••«•••*•  \>«    mJ»  m 

$0.55 
.75 

$1.03 
.99 

$0.48 
.24 

Articles. 

Norfolk.  Va., 
to  coast. 

Norfolk,  Va.. 
to  Spokane. 

Difference  or 

dibcrimina- 

tion  iipiinst 

Spoknne. 

Peanuts 

•  ••.••••••••••  G.  L*. 

$1.80 

$1.69 

$0.39 

Articles. 

Rome,  N.  Y., 
to  coast. 

Rome,  N.  Y., 
to  Spokane. 

Difference  or 
discrimina- 
tion against 
Spokane. 

Canned  com 

Mixed  canned  goodH. . 

$0.90 
1.00 

$1.43 
1.48 

$0.53 
.48 

Articles. 

New  York  to 
coast. 

New  York  to 
Spokane. 

Difference  or 

di.se  rimina- 

tion  against 

Spokane. 

Gelatin 

Dried  currants 

Nutmegs 

Spices 

Starch 

Cocoanut 

Cocoa&ut 

.......L.  C.  L. . 

■    *••    ••■«••*•*•  Vy  •    M^  m   m 

•  •■•    ••«••«••••  V/a    MJm  m 

•  ■*•••    •••••■•   aVy*    M^m  m 

«•••••••••••  MJm   V/«   Xjm  m 

f%    T 

$1.75 
al.20 

1.25 
al.OO 

1.25 

$8.23 
a  1.74 
2.03 
2.03 
1.54 
2.83 
2.03 

$1.48 
.54 
.78 
.78 
.54 

1.83 
.78 

Articles. 

Iowa  points 
to  coast. 

Iowa  points 
to  Spokane. 

Difference  or 
dLscri  mi  na- 
tion against 
Spokane. 

Canned  corn 

•  •*•••*•••••«•>  v/»  Xj« 

$0.90 

$1.30 

$0.40 

Articles. 

Duluth  to 
coast. 

Duluth  to 
Spokane. 

Difference  or 
discrimina- 
tion against 
Spokane. 

Fait 

(V  L. 

$0.60 

10.85 

b$0.2S 

aP.S.R. 


5  No  water  competition. 
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EAST-BOUND  FREIGHT. 


Articles. 


Canned  fish C.L 

Salt  or  pickled  flflhln  kitsor  bHircls *C.  L 

Driini  fruit  in  tx)xe8 C.  L 

Sugar  in  sacks  or  boxes C.L 


Coaot  points 
to  all  points 
east  of  Mis- 
souri River. 


90.75 

.76 

1.00 

.75 


Ckxist  points 
to  Spokane. 


SO.  55 
.75 
.75 
.65 


Difference. 


$0.20 


.25 
.10 


L.  F.  Booth  E, 
Wholesale  Grocer^  Association. 


STATEMENT  OF  ME.  DON  H.  BACON,  PEESIDENT  OF  THE  TEN- 
NESSEE COAL  AND  IKON  AND  BAILEOAD  COMPANY,  OF  BIE- 
MIN6HAM,  ALA. 

Senator  Kban.  Mr.  Bacon,  in  connection  with  the  terminal 
inquiry  and  hick  of  rates,  and  so  forth,  can  you  make  some  state- 
ment in  regard  to  thos^e  specifications? 

Mr.  Bagon.  The  Tennessee  Company  owns  at  some  of  its  works  a 
few  railway  tracks.  Nearly  all  or  its'switching  is  done  by  the  Bir- 
mingham Southern,  the  Birmingham  Southern  now  owning  tracks 
that  formerly  belonged  to  the  Tennessee  Company,  but  that  were 
sold  by  the  Tennassee  Company  in  the  year  1889. 

We  handle  with  our  own  locomotives  over  some  tracks  that  we 
own  and  over  tracks  that  are  owned  by  the  Birmingham  Southern, 
much  of  the  freight  that  we  receive  and  that  we  ship,  but  in  no  place 
do  we  get  any  pav  or  are  we  allowed  anything  for  the  movements 
that  we  make.  The  coal  that  we  mine,  and  the  same  is  true  of  the 
iron  ore,  is  delivered  at  our  furnaces  or  mills  either  by  the  Birming- 
ham Southern  or  by  the  Louisville,  the  Southern  Railway,  the  Ala- 
bama Great  Southern,  or  the  Central  Railroad  of  Georgia.  And 
the  shipments  we  make  go  over  those  roads  and  over  the  Illinois 
Central,  and  in  all  cases  the  freight  is  received  by  us  or  shipped  by 
us  without  any  payment  to  our  companv. 

Senator  Kean.  What  is  the  extent  or  your  traffic? 

Mr.  Bacon.  We  may  own  at  the  furnaces  in  Tennessee  and  at  our 
furnaces  and  mills  in  Alabama  less  than  10  miles  of  track.  Probably 
not  to  exceed  10  miles  of  track. 

Senator  Kean.  As  I  understand,  these  are  short  pieces  of  track  in 
diflferent  places,  that  connect  with  the  main  line  of  railways,  for 
which  you  get  no  charge  or  allowance  whatever. 

Mr.  Bacon.  Yes ;  nothing  whatever. 

Senator  Kean.  And  no  allowance  for  switching  charge? 

Mr.  Bacx>n.  None. 

Senator  Kean.  Is  there  any  further  statement  that  you  desire  to 
make  in  regard  to  railway  rates  or  anything  of  that  kind? 

Mr.  Bacx)n.  I  do  not  think  that  there  is. 

Senator  Kean.  The  railroad  rates  in  your  part  of  the  world  are 
generally  reasonable? 

Mr.  Bacon.  I  had  a  comparison  made  two  years  ago.  The  rates  on 
the  northern  railroads,  on  products  of  the  same  character  that  we 
manufactured,  in  Illinois,  Pennsylvania,  and  Indiana,  the  rates  that 
we  pay  to  the  Ijouisville  and  Nashville,  the  Central  Railway  of 
Georgia,  the  Southern  Alabama,  the  Great  Southern,  which  are  the 
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railroads  that  we  ship  over,  were  compared  in  many  cases,  and  we 
found  that  the  rates  we  paid  were  slightly  higher  than  those  paid 
by  our  competitors,  but  I  consider  the  rate  we  pay  as  eminently  fair. 

Senator  Kean.  You  know  of  no  discrimination! 

Mr.  Bacon.  No  ;  I  do  not. 

Senator  Kean.  Or  rebates? 

Mr.  Bacon.  Not  a  cent. 

Senator  Kean.  Now,  you  have  had  at  times  your  rates  reduced, 
have  you  not? 

Mr.  Bacon.  Yes ;  our  rates  have  been  reduced,  and  they  have  also 
been  advanced. 

Senator  Kean.  In  other  words,  when  your  business  was  depressed 
your  rates  were  reduced  in  order  that  you  might  go  on  and  keep  your 
mills  open? 

Mr.  Aaoon.  When  the  price  of  pig  iron  was  very  low — and  of  that 
commodity  we  shipped  more  than  any  other — ^the  rates  were  reduced 
as  far  north  as  the  Ohio  River,  that  being  as  far  as  the  road  entering 
our  works  reached.  When  the  market  j5r  pig  iron  advanced,  some- 
time thereafter,  the  railroad  rates  were  advanced. 

Senator  Kean.  You  have  no  special  objection  to  that?  You  are 
willing  to  share  your  profit  with  the  railroad  company  ? 

Mr.  Bacon.  We  were  content  when  they  made  the  advance  and 
pleased  when  they  made  the  reduction. 
%  Senator  Kean.  AVliat  is  the  price  of  pig  iron  now  ? 

Mr.  Bacon.  At  Birmingham,  about  $13  and  $13.50  now  for  No.  2 
foundry. 

Senator  Kean.  And  it  has  been  down  to  about 

Mr.  Bacon.  Nine. 

Senator  Kean.  I  do  not  know  of  anything  else,  Mr.  Bacon.  If  you 
think  of  anything  you  want  to  say  to  us,  we  will  be  very  glad  to  hear 

Mr.  Bacon.  I  do  not  think  of  anything. 

Senator  Kean.  You  prefer  to  have  the  rates  fixed  by  the  railroads 
in  the  first  instance,  or  do  you  prefer  to  have  the  Commission  or  some 
other  body  make  the  rat«s^ 

Mr.  Bacon.  I  think  it  is  fair  for  the  railroads  to  make  their  rates. 

Senator  Kean.  And  you  would  think  that  the  existing  condition  of 
affairs  is  better  than  to  try  an  experiment? 

Mr.  Bacon.  Yes. 

(Thereupon  the  regular  session  of  the  committee  adjourned  until 

11  o'clock  a.  m.) 

STATEMENT  OF  HON.  J.  H.  KICHAED,  DISTRICT  JTTDOE  OF  THE 

ELEVENTH  JUDICIAL  DISTRICT  OF  IOWA. 

The  Chairman.  I  present  herewith  a  letter  from  Hon.  J.  H.  Rich- 
ard, district  judge  of  the  eleventh  judicial  district  of  Iowa,  as  follows: 

OPINION  OF  HON.  J.  H.  RIOHABD,  DISTRICT  JXTDGE,  ELEVENTH 

JTJDICIAIi  DISTRICT,  IOWA. 

Judge's  Chambers,  Ele\'enth  Judicial  District, 

Websitur  City,  Iowa,  May  16, 1905. 

Hon.  Stephen  B.  Elkins,  Washington,  D.  C. 

Dear  Sir  :  In  response  to  the  permission  extended  me  by  your  let- 
ter of  recent  date  I  am  sending  you,  imder  separate  wrapper,  by  to- 
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day's  mail  the  brief  referred  to.  I  think  I  understand  your  position 
in  regard  to  the  rate  question  from  statements  purporting  to  have 
been  made  by  you  appearing  in  the  daily  press  and  from  your  pre- 
vious work  upon  such  subjects.  As  I  understand  the  matter,  you 
doubt  the  economic  rightness  of  conferring  rate-making  power  upon 
a  commission.  We  of  the  West  do  not  agree  with  that  position.  I 
do  not,  however,  discuss  the  economic  phases  of  the  question  in  the 
brief  sent. 

The  proposals  of  the  Commission  are  made  the  basis  of  the  brief, 
the  inquiry  being  as  to  whether  or  not  such  proposals  can  be  em- 
l)odied  in  a  law,  and  if  not,  then  what  the  nearest  approach  thereto. 
In  considering  those  matters,  as  you  know,  it  is  necessary  to  cover  a 
wide  field.     Tliat  has  be^n  done. 

I  have  not  followed  the  ordinary  method  of  a  brief,  but  have  dis- 
cussed somewhat  the  principles  underlying  the  conclusions  reached, 
made  an  appli^jation  of  such  conclusions  to  the  various  bills  pro- 
posed, and,  turther,  support  the  conclusions  reached  by  a  full  cita- 
tion of  authorities. 

As  to  the  bills,  with  the  exception  of  the  Esch-Townsond  bill, 
which  I  have  not  specially  examined,  I  find  them  all  doing  violence 
to  certain  fundamental  principles  of  law.  The  outline  at  the  l)egin- 
ning  will  give,  in  a  general  way,  the  main  points  in  the  brief. 

Tlianking  you  for  the  courtesy  extended,  permit  me  to  remain, 
Kespectf ully,  yours, 

J.  H.  Richard. 


Thf  Constitution  and  rate  making. 

The  purpose  and  intent  of  this  paper  is  comprehended  within  the 
limits  indicated  by  the  subject.  liCgal  considerations  only  will  then 
be  treated,  and  no  attention  will  be  paid  to  matters  of  purely  eco- 
nomic concern.  Thus  confined,  the  discussion  will  relate  to  the  legal 
aspect  of  current  proposals  for  conferring  rate-making  power  upon 
the  Interstate  Commerce  C/ommission,  and  the  inquiry  will  take  this 
form :  Conceding  the  economic  rightness  of  such  proposals,  then  how, 
if  at  all,  may  they  be  so  embodied  in  a  law  as  that  such  law  will  not 
as  a  whole  or  in  any  of  its  separate  and  vital  parts  run  counter  to 
constitutional  provisions? 

The  scope  and  direction  of  the  inquiry  will  further  a])poar  by  the 
outline  which  follows,  and  the  summary  at  the  end  is  intended  as 
a  broad  and  general  application  of  the  conclusions  reached  to  the 
form  and  contents  of  a  bill,  thus  being  intended  only  as  a  sort  of 
further  statement  in  concrete  form  of  such  conclusions. 

OUTLINE. 

L  The  two  forms  of  government,  Federal,  or  National,  and  State, 
the  general  authority  of  each  over  commerce  pointed  out,  and  the 
resulting  division  of  railway  control  into  (a)  National  controls  and 
(6)  State  controls,  with  the  limits  of  each  and  the  relation  of  one  to 
the  other  somewhat  generally  indicated  so  far  as  any  pertinency  to 
the  topic  warrants. 

II.  The  law  having  reference  to  rates  or  to  railway  control  indi- 
cated, as  (a)  interstate-commerce  act  of  1887  and  amendments 
thereto,  induding  the  Elkins  law  of  1903;    (&)  the  antitrust  act  of 
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1890,  generally  known  as  the  "Sherman  antitrust  law^''  but  in  fact 
entitled  "  An  act  to  protect  trade  and  commerce  against  unlawful 
restraints  and  monopolies;"  (c)  Constitution  of  the  United  States, 
and  decisions  thereunder;   (d)  State  railway  conmiission  laws. 

III.  State  railway  commission  law  briefly  considered.  Such  laws 
as  to  the  orders  of  the  commission  established  thereby  are  subject 
to  the  same  criticism  now  leveled  at  the  interstate-commerce  act  of 
1887.    This  and  the  remedy  therefor  considered. 

IV.  The  main  criticism  of  the  present  law  is  (1)  that  the  Com- 
mission has  no  rate-making  power,  and  (2)  that  ii  it  had  the  law 
would  still  be  ineffective,  because  (a)  the  evidence  before  the  court 
in  investigating  an  order  of  the  Commission  is  not  the  evidence 
that  was  before  the  Commission  in  making  the  order,  and  (6)  the 
Commission  must  appeal  to  the  court  for  the  enforcement  of  its 
orders,  thereby  leading  to  much  delay.  These  various  matters  con- 
sidered separately  and  together. 

V.  The  various  bills  proposed  are  substantially  alike  in  their 
main  provisions,  which  are:  (1)  The  Commission  to  have  rate-mak- 
ing power;  (2)  rate  orders  to  be  operative  at  a  given  time  by  mere 
operation  of  law  or  order  of  the  Commission;  (3)  the  evidence  be- 
fore the  Commission  in  making  an  order  to  be  the  evidence  before 
the  court  in  investigating  that  order;  (4)  unless  the  carrier  takes 
the  order  to  court  wfthin  a  given  time  for  review  then  the  order  shall 
be  final  and  effective.  By  so  providing  and  by  a  penalty  clause  the 
burden  of  appeal  is  sought  to  be  thrown  upon  the  railway  and  the 
defects  alleged  to  exist  in  the  present  law  are  sought  to  be  corrected. 
Such  bills  are  fundamentally  defective.  Why  they  are  defective  is 
discussed  in  what  follows  in  paragraphs  6,  7,  8,  and  9. 

VI.  Two  distinct  bodies  with  separate  functions  are  thus  of  neces- 
sity considered  in  any  such  law:  (1)  A  commission  to  make  rates, 
and  (2)  a  court  to  determine  the  validity  of  the  rates  so  made. 

VII.  Rate  making  is  legislative.  Congre^ss  may  fix  rates  or  dele- 
gate such  power  to  a  commission.  A  court  can  not  fix  rates,  either 
originally,  upon  appeal,  or  by  way  of  review,  for  rate  making  is 
legislative. 

The  function  of  the  courts  is  to  determine  whether  or  not  rate 
schedules  made  by  proper  bodies  are  or  are  not  reasonable,  and  if 
found  unreasonable  then  to  annul  them,  and  this  is  a  constitutional 
matter  and  therefore  beyond  the  power  of  the  legislative  bodies  to 
vary  or  deny.  The  duty  thus  resting  upon  the  courts  arises  from  the 
fifth  and  fourteenth  amendments. 

VIII.  The  separation  of  all  governmental  powers  into  legislative, 
executive,  and  judicial,  each  free,  independent,  and  distinct  from  the 
others,  finds  clear  and  definite  expression  in  the  very  framework  of 
the  Constitution.  A  le^slative  power  can  not  be  conferred  upon  a 
court,  nor  can  a  strictly  judicial  power  be  conferred  upon  a  legislative 
body;  thus,  a  court  can  not  fix  a  rate,  for  that  is  legislative,  nor  can  a 
coinmission  enforce  its  own  orders,  for  the  power  to  decree  and  enforce 
its  decrees  resides  only  in  a  properly  constituted  judicial  tribunal;  and 
so,  also,  and  for  the  same  reason,  an  appeal  or  review  by  way  of 
appeal  can  not  be  had  in  a  court  of  an  order  made  by  a  commission. 
Such  a  review  must  be  by  a  distinct  and  independent  proceeding. 

IX.  A  Federal  court  derives  its  authority,  when  once  established, 
from  the  Constitution,  under  which  its  power  extends  to  all  cases  in 
law  and  equity  arising  under  the  Constitution,  etc,  hence  (1)  SFUch 
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a  court  can  not  be  prevented  by  a  law  from  restraining  under  proper 
circumstances  by  injunction  the  enforcement  of  a  rate  schedule  pend- 
ing inquiry  into  its  reasonableneas  by  the  court,  for  the  court  as  a 
court  of  equity  has  the  power  to  restrain  by  injunction  under  proper 
circumstances;  (2)  so,  also,  no  time  limit  can  be  placed  upon  the 
right  to  ask  a  court  as  to  whether  or  not  a  given  rate  schedule  is  or  is 
not  reasonable,  for  that  is  an  inquiry  as  to  whether  or  not  the  schedule 
is  in  harmony  with  the  Constitution,  as  to  whether  it  is  or  is  not  vital; 
(3)  so,  also,  the  evidence  which  a  court  may  receive  can  not  be  de- 
termined by  the  legislature,  but  this  does  not  mean  that  the  legislature 
may  not  declare  evidence  received  before  one  tribunal  to  be  competent 
before  another,  nor  that  a  legislature  may  not  declare  what  evidence 
shall  be  conclusive  imder  certain  circumstances.  The  evidence  before 
a  commission  is  not  analogous  to  the  evidence  before  a  master  in 
chancery. 

X.  The  penalty  clause  is  considered  as  to  whether  valid  or  not. 
The  application  of  the  foregoing  conclusions  to  certain  of  the  bills 
introduced  in  the  Senate  and  House  committees,  but  no  consideration 
is  thus  given  to  the  Esch-Townsend  bill,  it  not  having  been  specially 
examined  at  the  time  of  this  writing. 

XI.  Summary. 

I.   THE  TWOrOLD   NATURE   OF  THE   RAILWAY  PROBLEM. 

The  people  of  the  United  States  are  subject  to  two  fornls  of  gov- 
ernment— the  Federal  Government,  which  is  a  government  extending 
over  all  the  States,  and  the  45  State  governments,  the  authority  oi 
each  State  government  being  confined  to  the  State  over  which  it 
exerts  control.  Commerce  also,  perforce,  is  of  two  kinds — interstate 
commerce  and  State  commerce.  Interstate  commerce  is  the  commerce 
among  two  or  more  States,  and  State  commerce  is  commerce  carried 
on  within  the  boundaries  of  a  State.  Congress,  under  the  Constitu- 
tion, has  full  power  over  interstate  commerce  and  may  regulate  it 
The  State  alone  has  power  over  State  commerce.  The  Federal  Gov- 
ernment can  exert  no  control  in  the  way  of  legislation  over  intrastate 
commerce,  and  the  State  government  can  exert  no  control  over  inter- 
state commerce.  Thus  it  is  that  railway  regulation  involves  two  sorts 
of  regulation — (1)  the  regulation  of  the  transportation  carried  on 
among  two  or  more  States,  and  (2)  the  regulation  of  transportation 
carried  on  within  the  boundaries  of  a  single  State. 

n.   THE   GENERAL  LAW. 

In  a  general  way  the  law  which  Congress  has  enacted  to  apply  to 
interstate  commerce  is  an  act  which  was  passed  in  February,  1887, 
known  as  the  "  interstate-commerce  act  of  1887."  That  act  and  the 
amendments  thereto,  including  the  Elkins  law  of  1903,  constitute  the 
law,  in  a  general  way,  which  now  exists  with  reference  to  interstate 
commerce.  In  addition  to  that  is  the  antitrust  act  of  1890,  which  for- 
bids the  making  of  any  contract  or  arrangement  in  restraint  of  trade 
and  which  has  been  held  by  the  Supreme  Federal  Court  to  apply  to 
railway-rate  agreements  or  contracts  in  respect  to  division  of  traffic, 
and  also  to  the  union  of  competitive  railways  in  the  form  of  a  joint 
stockholding  corporation. 
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m.   STATE  RAILWAY  COMMISSIONS. 

Thirty  separate  State  governments  have  enacted  laws  for  the  control 
of  railway  companies.  Twenty  of  these  States  have  given  State  com- 
missions power  to  fix  rates  for  railway  transportation  within  State 
boundaries.  These  State  laws  are  in  a  general  way  the  same  as  the 
act  of  1887,  except  that  in  20  States  the  State  commissions  have 
power  to  make  railway  rates.  As  already  indicated  elsewhere,  when 
a  State  railway  commission  fixes  a  schedule  of  rates  for  a  company 
incorporated  under  the  laws  of  another  State  than  the  one  making 
the  rate  and  affected  by  such  schedule,  then  such  corporation  may 
bring  an  action  in  a  Federal  court  to  restrain  the  operation  of  that 
schedule  and  to  test  its  reasonableness;  so,  also,  may  such  an  action 
be  brought  by  a  nonresident  bondholder  or  nonresident  stockholder 
of  such  railway  for  the  same  purpose  and  in  the  same  way.  The 
action  of  a  State  commission  is  thus  subject  to  the  same  difficulties  of 
which  complaint  is  now  made  as  to  the  Interstate  Commerce  Com- 
mission; that  is,  (1)  a  rate  order  may  remain  for  a  long  time  in  the 
courts  and  the  rates  thus  fixed  be  inoperative  during  that  time,  and 
(2)  the  evidence  taken  before  the  State  commission  m  the  making  of 
such  rate  schedule  is  not  the  evidence  upon  which  the  case  is  tried  in 
the  Federal  court. 

Again,  there  is  this  difference  in  favor  of  the  interstate-commerce 
act  as  compared  with  such  a  condition  of  State  railway  traffic :  The 
interstate-commerce  act  provides  that  when  a  rate  order  is  taken  to 
a  Federal  court  and  there  tried,  then,  upon  appeal  therefrom,  the 
order  of  the  trial  court  shall  not  he  stayed  during  the  pendency  of 
the  appeal^  while  in  a  case  to  test  the  reasonableness  of  the  rates  fixed 
by  a  State  board  in  the  manner  indicated  there  is  no  such  provision 
preventing  the  staying  of  the  decree  or  order  of  the  trial  court  upon 
appeal,  and  consequently  the  general  provisions  of  the  Federal 
statutes  in  regard  to  appeals  govern,  and  orders  or  decrees  of  the 
trial  court  in  those  cases  (State  cases)  may  be  stayed  upon  appeal. 
None  of  the  bills  so  far  urged  or  presented  undertake  to  remedy  the 
difficulties  existing  in  the  way  oi  the  State  regulation  of  railroads 
just  indicated.  A  single  section  of  any  of  the  bills  would  cover  it 
effectively.  There  is  no  reason  why,  if  remedies  should  be  made  into 
law  relating  to  interstate  commerce,  that  the  same  remedies  should 
not  also  be  made  to  apply  to  State  traffic,  as  suggested. 

IV.   CRITICISM  OF  PRESENT  LAW. 

The  complaints  made  concerning  the  interstate-commerce  act  are 
(1)  that  the  Interstate  Commerce  Commission  does  not  have  conferred 
upon  it  by  that  law  the  power  to  make  rates,  and  (2)  that  by  the 
method  provided  for  the  enforcement  of  the  orders  of  the  Commis- 
sion, to  wit,  an  appeal  to  the  Federal  courts  to  enforce  them,  much 
delay  ensues,  during  which  time  the  orders  made  by  the  Conunission 
remain  inoperative  and  of  no  effect;  (3)  that  the  evidence  before 
the  Commission  in  the  making  of  the  rate  schedule  is  not  the  evi- 
dence before  the  court  when  the  question  of  the  rate  schedule  is  in- 
vestigated and  determined,  and  (4)  that  as  the  law  now  is  the  bur- 
den of  taking  the  rate  schedule  to  the  courts  for  investigation  devolves 
upon  the  Commission  or  interested  party,  and  it  should  rest  upon  the 
resisting  railroad  company. 
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The  foregoing  complaints,  put  in  another  way,  are  (1)  that  the 
Commission  has  no  power  to  make  rates,  and  (2),  if  it  had,  that 
power  would  be  ineffective  because  of  the  delay  that  ensues  in  making 
its  orders  effective. 

It  is  evident  that  the  primary  and  fundamental  thing  in  the  relief 
desired  is  the  authority  to  make  rates.  The  conferring  of  that  power 
alone,  however,  is  not  sufficient.  The  Commission  say  that  the  evi- 
dence upon  which  they  act  in  making  a  rate  schedule — ^that  is,  in 
investigating  a  complaint  before  them — ought  to  be  the  evidence 
upon  which  the  court  determines  the  reasonableness  of  the  schedule 
made  by  the  Commission.  If  that  is  not  done,  the  claim  is  that  the 
action  of  the  Commission  making  rates  will  be  largely  negatived. 
The  railroad  companies  will  not  put  in  their  evidence  before  the 
Commission,  and  thus  the  case  before  the  court  is  different,  and  this 
frequently  leads  to  the  overturning  of  the  action  of  the  Commission 
by  the  court.  It  is  evident  that  such  a  condition  renders  less  effective 
the  power  of  the  Conmiission.  Again,  it  is  said  that  the  orders  of 
the  Commission,  even  if  it  has  the  rate-making  power,  must  be  en- 
forced in  a  reasonable  time  in  order  to  be  fully  effective,  and  that 
under  present  conditions  the  average  life  of  a  case  before  the  courts 
is  four  years.  That  is  not  quite  accurate.  Tlie  law  provides  that  the 
Commission  shall  enforce  its  orders  by  application  to  a  circuit  court, 
and  further  provides  that  an  appeal  from  the  circuit  court  shall  not 
stay  its  decree. 

The  time  required  to  test  an  order  in  that  way  before  the  circuit 
covrt  has  been  from  one  to  two  years,  owing,  to  various  delays. 
Quick  enforcement  of  the  orders  of  a  commission  is  important  to  the 
efficacy  of  the  rxite-making  power  for  two  reasons:  (1)  During  the 
lime  the  order  is  not  in  Force  the  conditions  in  the  business  world 
that  made  such  order  of  value  may  so  change  as  that  when  finally 
the  order  is  enforced  it  is  of  no  value,  and  again  conditions  may  lie 
such  that  when  the  order  is  finally  effective  an  application  for  a 
change  in  the  order  would*  be  sustained  by  the  Commission  in  view 
of  circumstances  then  existing;  (2)  if  the  order  is  for  a  higher  rate 
for  transportation,  of  course  the  company  can  at  once  put  that  order 
into  operation ;  but  if  the  schedule  provides  lower  rates,  then  during 
one,  two,  or  four  years  of  court  proceedings,  as  the  case  may  be,  the 
order  remains  ineffective.  The  result  of  that  condition  is  that  such 
higher  rates  are  paid  during  the  time  the  order  is  thus  not  in  force. 
Certain  suggestions  have  been  made  as  to  provisions  to  be  given  place 
in  a  bill  to  remedy  the  loss  that  occurs  from  a  delay.  These  sugges- 
tions have  looked  toward  the  giving  of  relief  to  the  shippers.  One 
of  the  suggestions  is  that  rebate  slips  be  issued  during  the  time  of 
the  delay,  by  which  when  the  order  is  made  final  by  action  of  the 
court  shippers  can  secure  overcharges.  Another  suggestion  is  that 
the  railroad  companies  be  obliged  to  put  up  a  large  bond  during 
appeal  to  recompense  shippers.  Those  provisions  are  all  right  so 
far  as  concerns  the  shipper,  but  the  shipper  is  not  the  person  who  is 
injured  by  the  high  rate,  except  in  occasional  instances,  as  when  the 
rates  in  one  city  or  locality  are  unfair  as  to  another  city  or  locality. 
Suppose  that  the  rate  for  the  transportation  of  corn  is  2  cents  higher 
than  it  ought  to  be,  who  pays  the  additional  2  cents?  Upon  whom 
falls  the  loss  of  the  excessive  freight  charges?  Certainly  not  upon 
the  shipper,  for  he  takes  into  account  the  freight  rate  in  buying  his 
com.    11  freight  rates  are  high,  he  pays  less  for  the  com.    Either 
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that  or  the  consumer  pays  more  for  the  com  as  a  result  of  the  exces- 
sive rate.  The  loss  primarily  falls  in  the  great  body  of  cases  upon 
the  man  who  has  the  corn  or  the  product  to  sell  to  the  shipper  or  upon 
the  man  who  buys  it  upon  the  market.  It  falls  either  upon  the  con- 
sumer or  upon  the  producer.  The  shipper  and  the  trade  alike  can 
protect  themselves  by  the  price  they  pay  or  exact.  Thus  it  is  that 
this  matter  of  making  the  order  effective  soon  is  a  vital  one  and 
affects  the  great  body  of  the  people  and  not  alone  the  small  class  of 
shippers  or  dealers. 

v.   THE  VARIOUS  BILT^. 

Such  are  the  conditions  sought  to  be  remedied  in  the  interstate- 
cx)mmerce  act.  The  various  bills  proposed  attempt  to  give  the  needed 
relief,  as  follows:  (1)  By  conferring  rate-makmg  power  upon  the 
Commission;  (2)  by  seeking  to  make  that  rate-making  power  so 
conferred  more  effective  by  (a)  providing  that  orders  maae  by  the 
Commission  shall  be  operative  at  a  given  time;  (6)  by  providing  that 
imless  the  carrier  takes  the  order  of  the  Commission  to  a  court  for 
a  review  there  then  the  order  shall  be  final,  thus  seeking  to  throw 
the  burden  of  appeal  from  the  order  upon  the  railway;  (c)  by 
directly  providing  that  the  evidence  taken  before  the  Commission, 
together  with  such  other  evidence  as  the  court  in  its  discretion  may 
order  taken,  shall  be  the  evidence  upon  which  the  reasonableness  of 
the  order  shall  be  determined  by  the  court.  The  foregoing  are  sub- 
stantially the  provisions  of  the  Quarles-Cooper  bill.  Some  of  the 
other  bills  make  the  provision  as  to  evidence  much  stronger  by  pro- 
viding that  the  court  shall  have  power  to  take  additional  evidence 
only  under  certain  ironclad  conditions.  The  Esch-Townsend  bill 
is  not  included,  that  not  having  been  specially  examined. 

The  remedies  thus  sought  to  be  applied  are,  (1)  to  confer  rate- 
making  power  and  (2)  to  make  that  power  more  effective  in  the  ways 
mentioned.  Such,  then,  being  the  remedies,  let  them  be  considered  m 
their  legal  aspect.  At  least  two  distinct  matters  are  of  necessity 
embraced  in  any  bill  that  will  operate  as  a  remedy  in  regard  to  the 
matters  pointed  out.  The  two  particulars  here  referred  to  are  legis- 
lative and  judicial ;  thus  the  bills  do  provide  that  the  Commission 
shall  have  rate-making  power  and  also  provide  that  the  Commission 
may  determine  the  date  at. which  such  orders  as  it  may  make  con- 
cerning rates  shall  become  effective.  The  bills  then  further  provide 
that  under  certain  conditions  a  review  may  be  had  in  the  courts, 
and  further  provide  that  in  case  a  carrier  tails  to  observe  an  order 
so  made,  then  application  may  be  made  to  the  courts  for  enforcing  the 
same  by  mandamus  or  injunction  and  also  to  recover  a  penalty  fixed 
in  the  bills  for  failing  to  comply  with  the  orders. 

VI.   TWO    DISTINCT    BODIES,    A    COMMISSION    AND    A    COURT. 

Thus  there  are  provisions  in  the  bills  which  relate  to  (1)  a  com- 
mission which  shall  have  power  to  make  rates  and  (2)  to  courts 
which  shall  assist  in  the  enforcement  of  the  orders  made.  Now, 
what  is  the  rate-making  power?  Is  it  legal,  administrative,  or  judi- 
cial, and  what  is  the  board  or  commission  which  has  the  power  to 
make  the  rate?  Is  it  a  legal  or  administrative  board,  or  both,  or  is 
it  a  judicial  body?  These  questions  are  fundamental  and  decisive 
of  many  others  or  constitutional  concern.    Rate  making  is  primarily 
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and  fundamentally  legislative  or  administrative.  It  is  never  judicial 
in  the  sense  that  a  court  is  spoken  of  as  being  judicial.  A  board, 
such  as  is  the  Interstate  Commerce  Commission,  with  power  to  make 
rates  for  the  future,  is  purely  an  administrative  board,  a  board  that 
enforces  a  law  made  by  carrying  out  some  of  its  provisions,  and 
such  a  board  is  exercising  a  legidative  function  when  it  establishes 
a  rate.  In  doing  that  the  Commission  will  act  as  and  for  the  legis- 
lature. It  wDl  stand  in  place  of  the  legislature  in  so  doing,  and  is 
distinctly  and  fundamentally  therein  acting  legislatively.  These 
excerpts  abundantly  establish  that  proposition : 

There  were  three  obvious  and  dissimilar  courses  open  for  consideration. 
Congress  might  itself  prescribe  the  rates,  or  it  might  commit  to  some  subordi- 
nate tribunal  this  duty,  or  it  might  leave  with  the  companies  the  right  to  fix 
rates,  subject  to  regulations  and  restrictions,  as  well  as  the  rule  which  is  as 
old  iui  the  existence  of  common  carriers,  to  wit,  that  rate.-^  must  be  reasonable. 
(Inter.  Com.  Com.  v.  Cin.,  N.  O.  and  T.  P.  Rwy.,  167  U.  S.,  493.) 

Such  a  commission  is  merely  an  administrative  board  created  by  the  State 
for  carrying  into  effect  the  will  of  the  State  as  expressed  by  its  legislation. 
(Railroad  Ck)mmission  Cases:  Stone  v,  F.,  L.  and  T.  Ck).,  116  U.  S.,  307;  Reagan 
17.  F.,  L.  and  T.  CJo.,  154  U.  S.,  394.) 

Vn.   RATE   MAKING   IS   LEGISLATIVE;     THE   COURT   DETERMINES   WHETHER 

THE  RATE  MADE  IS  REASONABLE  OR  NOT. 

There  can  be  no  doubt  of  the  general  power  of  the  State  to  regulate  the  fares 
and  freights  which  may  be  charged  or  received  by  a  railroad  or  other  carriers 
and  that  this  legislation  can  be  carried  on  by  means  of  a  commission.  (Reagan 
V.  F..  L.  and  T.  O).,  154  U.  S.,  394.) 

It  is  one  thing  to  inquire  whether  the  rates  which  have  been  charged  and 
ct>llei"ted  are  reasonable — that  is  a  judicial  act — but  an  entirely  different  thing 
to  pre^cril)e  rates  which  shall  be  charged  in  the  future — that  is  a  legislative 
act. 

These  cases  are  there  cited :  C,  M.  &  St.  P.  Rwy.  Co.  v,  Minn.,  134 
U.  S.,  413;  Reagan  v.  F.,  L.  and  T.  Co.,  154  U.  S.,  362-397;  St.  L. 
and  S.  F.  R.  Co.  v.  Gill,  156  U.  S.,  649-663;  Cinn.  v.  Inter.  Com. 
Com.,  162  U.  S.,  184-196 ;  Texas  and  Pac.  Rwy.  Co.  v.  Int.  Com.,  126 
U.  S.,  197-216;  Munn  v.  Illinois,  94  U.  S.,  113-114;  Pick  v.  Chicago 
N.  W.  Rwy.  Co.,  94  U.  S.,  164-178;  Memphis  and  L.  R.  Co.  v.  So. 
Express  Co.  (Express  Case),  117  U.  S.,  1-29. 

The  following  excerpt  carries  forward  the  statements  made  in 
the  extracts  just  given  and  directly  compares  the  making  of  a  rate 
schedule  to  the  making  of  a  law,  and  at  the  same  time  it  defines  the 
limits  of  judicial  action: 

If  a  law  be  adjudged  invalid,  the  court  may  not  in  a  decree,  attempt  to  enact 
a  law  up<m  the  same  subject  which  shall  not  be  obnoxious  to  any  legal  objec- 
tions. It  stops  by  simply  passing  its  Judgment  on  the  validity  of  the  act  l)efore 
it.  The  same  rule  obtains  in  a  case  like  this.  (154  U.  S.,  400;  see  also  39 
L.  R.  A,,  38.) 

So  the  Commission  in  the  making  of  a  rate  schedule  is  acting  as 
a  legislature  performing  a  legislative  act,  and  such  board  in  all  its 
functions  is  legislative  and  administrative — legislative  in  its  rate- 
making  powers;  administrative  in  the  sense  that  it  is  administering 
or  is  engaged  in  enforcing  or  carrying  out  an  enactment  of  Congress, 
and  is  thus  administering  the  law. 

What  is  the  peculiar  relation  of  the  courts  to  rate  making — ^that 
is,  what  may  the  court  have  to  do  with  a  rate  schedule?  The  court 
has  no  power  to  make  a  rate  schedule  or  a  rate.    Why  not?    Be- 
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cause  the  court  is  a  court  and  rate  making  is  a  legislative  act. 
AVTiether  or  not  such  rate  schedule  when  made  is  in  accord  with  the 
Constitution,  however,  is  a  matter  peculiarly  within  the  jurisdiction 
and  determination  of  a  court.  Does  the  rate  fixed  violate  any  of  the 
provisions  of  the  organic  law?  If  so,  it  is  invalid,  and  it  is  the 
peculiar  function  of  the  courts  to  determine  judicially,  after  the 
manner  of  courts  for  ages^  whether  or  not  the  rate  schedule  does  run 
counter  to  constitutional  provisions.  If  it  does  the  courts  will  annul 
it.  In  other  words,  under  the  law  of  the  land  as  determined  by  the 
holdings  of  the  Supreme  Federal  Court  it  is  the  power  and  duty  of 
the  courts  to  determine  whether  any  rate  schedule  enacted  by  the 
Commission  is  fair  and  reasonable,  and  further  that  it  is  a  judicial 
question  because  of  certain  constitutional  provisions,  to  wit,  the 
fourteenth  and  fifth  amendments  to  the  Constitution.  These  ex- 
cerpts abundantly  support  and  substantiate  the  statement  just  made: 

Railroad  companies  are  carriers  for  hire.  They  are  therefore  engaged  in  a 
public  employment  affecting  the  public  interest  and,  under  the  decision  in  Mann 
v.  Illinois,  subject  to  legislative  control  as  to  their  rates  of  fare  and  freight 
(C,  B.  and  Q.  R.  R.  Co.  v,  Cutts,  94  U.  S.,  155;  C.  M.  and  St  P.  Rwy.  v. 
Ackley,  94  U.  S. ;   Piek  v.  C.  and  N.  W.  Rwy.  Co.,  94  U.  S..  164.) 

In  mere  private  contracts  relating  to  matters  in  which  the  public  has  no 
interest  what  is  reasonable  must  be  ascertained  judicially.  But  this  is  be- 
cause the  legislature  has  no  control  over  such  a  contract  The  controlling  fact 
is  the  power  to  regulate  at  all.  If  that  exists  the  right  to  establish  the  maxi- 
mum as  one  of  the  means  of  regulation  is  implied.  (Munn  v.  Illinois,  94  U.  S., 
113-154. 

The  foregoing  is  an  extract  from  one  of  the  so-called  "  Granger 
Cases  "  decided  in  1875.  In  those  cases  the  Supreme  Federal  Court 
held  that  the  legislature  had  full  power  to  fix  rates  and  fares,  and 
that  what  those  rates  should  be  was  a  matter  of  legislative  policy 
alone,  over  which  the  courts  had  no  control.  This  doctrine  has  since 
been  abandoned. 

In  Chicago  and  Grand  Trunk  Railway  Company  v.  Wellman  (143  U.  S.,  339) 
the  court,  in  answer  to  the  suggestion  that  the  legislature  had  no  authority  to 
prescribe  maximum  rates  for  railroad  transportation,  said  that  "  the  legislature 
had  power  to  fix  rates  and  the  extent  of  Judicial  interference  is  protection 
against  unreasonable  rates."  (Smyth  v.  Ames,  1G9  U.  S.,  .524-525;  C.  and  St 
P.  Rwy.  Co.  V,  Minn.,  134  U.  S.,  418-466 ;  Stone  v.  F.,  D.  and  T.  Co.,  116  U.  S., 
307.) 

The  courts  are  not  authorized  to  revise  or  change  a  hody  of  rates  imposed 
by  the  legislature  or  a  conmiission ;  they  do  not  determine  whether  one  rate  is 
preferable  to  another,  or  what  under  all  circumstances  would  be  fair  and  rea- 
sonable between  the  carriers  and  the  shipi)ers;  they  do  not  engage  in  any  mere 
administrative  work;  but  still  there  can  be  no  doubt  of  their  power  and  duty 
to  inquire  whether  a  body  of  rates  prescribed  by  a  legislature  or  a  commission 
is  unjust  and  unreasonable  and  such  as  to  work  a  practical  destruction  to  rights 
of  property,  and  if  found  so  to  l)e  to  restrain  its  operation.  (Reagan  v,  F.,  L. 
and  T.  Co.,  154  U.  S.,  397.) 

Thus  the  courts  have  resting  upon  them  the  duty  of  determining 
whether  or  not  rates  established  b}^  a  commission  are  just  and  rea- 
sonable, and  railroads  or  persons  affected  adversely  by  such  rates 
have  the  right  to  present  the  matter  to  a  court  for  its  determination, 
and  such  right  is  a  constitutional  right.  A  rat€  schedule  which  is 
unreasonable  and  unfair  is  null  and  void,  because  it  conflicts  with 
the  Constitution.  One  of  the  bills  introduced  contains  a  provision 
by  which  a  commission  shall  determine  conclusively  whether  or  not 
a  rate  schedule  is  reasonable  and  whether  or  not  the  rates  fixed  by  it 
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are  just  and  reasonable  and  denies  to  the  court  the  power  of  passing 
upon  that  question.  Of  course  such  a  bill  is  invalid  and  ineffective 
for  that  reason. 

VIII.   LEGISLATIVE  AND  JUDICIAL  POWERS  CAN   NOT  BE  COMBINED. 

Tlie  Commission  is  legislative,  hence  no  power  can  be  conferred 
upon  it  not  legislative  or  administrative;  likewise,  no  power  not 
judicial  can  be  conferred  upon  a  court.  Under  the  Constitution  there 
IS  an  exact  cleavage  and  division  of  the  three  governmental  powers. 
They  are  made  distinct  and  separate,  and  the  line  is  lirmly  and  clearly 
drawn  by  the  separate  provisions  of  the  Constitution  as  to  the  differ- 
ent departments  of  Government. 

Thus  the  Constitution  provides : 

(a)  AH  legislative  powers  herein  granted  Hhall  be  veflted  in  a  Ck)ngres8. 

(6)  The  executive  power  shall  be  vested  in  a  President 

(c)  The  judicial  iK)wer  of  the  United  States  shall  be  vested  In  one  Supreme 
Court  and  such  inferior  courts  as  the  Congress  may  from  time  to  time  ordain 
and  establish. 

The  distinction  between  a  legislative  body  or  power  and  a  judicial 
body  or  power  is  so  distinct  that  a  legislative  power  can  not  be  con- 
ferred upon  a  judicial  body  or  a  judicial  power  upon  a  legislative 
body.     These  excerpts  abundantly  support  that  statement : 

And  In  Murray  v.  Hoboken  Company  (18  How.,  272-284)  Mr.  Justice  Curtis, 
after  observing  that  Congress  can  not  withdraw  from  judicial  cognizance  any 
matter  which  from  its  nature  is  tlie  subject  of  a  suit  at  common  law,  or  in 
etiuity,  or  admiralty,  nor  on  the  other  hand  bring  under  judicial  power  a  mat- 
ter which  from  its  nature  is  not  a  subject  for  judicial  determination.  (Fer- 
reira  t*.  U.  S.,  54,  U.  S.,  40-46;  llayburn's  Case,  2  U.  S.,  409;  Gordon  t\  U.  S., 
117  U.  S.,  697;  Re  Sanborn,  148  U.  S.,  222;  Int  Com.  Com.  v.  Brlmson,  154 
U.  S..  480,  etc.) 

Congress  may  not  impose  upon  the  courts  of  the  United  States  any  duties 
not  strictly  judicial.     (Int  Com.  Com.  v.  Brimson,  154  U.  S.,  485.) 

lliis  is  true  as  to  the  establishment  of  a  rate  and  of  the  exercise  of 
the  rate-making  power.     In  support  of  which  see  the  following: 

As  we  have  seen,  it  is  not  the  function  of  courts  to  establish  a  schedule  of 
rates.  It  is  not,  therefore,  tcithin  our  power  to  prepare  a  neto  schedule  or 
rearrange  this.    Our  inquiry  is  limited  to  the  effect  of  the  tariff  as  a  whole. 

They  (the  courts)  do  not  engage  in  any  mere  aclmiuistrative  work.  (Reagan 
V.  F.,  L.  and  T.  Co.,  154  U.  S.,  897.) 

If  a  law  be  adjudged  Invalid  the  court  may  not  in  a  decree  attempt  to  enact 
a  law  upon  the  same  "subject  wliich  shall  not  be  obnoxious  to  any  legal  objec- 
tions. It  stops  with  simply  passing  its  judgment  on  the  validity  of  the  act 
before  it  The  same  rule  obtains  in  a  case  Uke  this.  (154  U.  S.,  400;  see  also 
30  L.  R.  A.,  38.) 

As  further  showing  that  judicial  powers  can  not  be  conien-ed  upon 
legislative  or  administrative  bodies  are  the  following  excerpts: 

It  must  he  admitted  that  if  the  auditing  of  this  amount  and  the  ascertainment 
of  its  balanc*e  and  the  issuing  of  this  process  was  an  exercise  of  the  judicial 
power  of  the  United  States  the  proceeding  was  void,  for  the  oflicers  who  per- 
formed these  acts  could  exercise  no  part  of  that  judicial  power.  They  neither 
constituted  a  court  of  the  United  States  nor  were  they,  or  either  of  them,  so 
connected  with  any  such  court  as  to  perform  even  any  of  the  ministerial  duties 
which  arise  out  of  judicial  proceetliiigs.  If  we  were  of  the  opinion  that  this 
subject-matter  can  not  be  the  subject  of  a  judicial  controversy,  and  that  coase- 
qneutly  it  can  not  be  made  a  subject  of  judicial  cognizance,  the  consequence 
would  be  that  the  attempt  to  bring  it  under  the  jurisdiction  of  a  court  of  the 
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United  States  would  be  Ineffectual.     (Den,  v.  Hoboken  Land  and  Imp.  Ck).,  59 
U.  S.,  372-386.) 

Again,  the  division  is  further  shown  by  the  fact  that  only  a  judicial 
body  can  enforce  its  decrees  or  judgment.  A  legislative  or  adminis- 
trative body  can  not  enforce  its  orders.  It  must  appeal  to  a  (X)urt  to 
do  so.  This  is  another  fundamental  distinction  between  a  legislative 
or  administrative  body  and  a  court.  The  power  to  enforce  its  orders 
can  not  be  conferred  upon  an  administrative  body.  In  support  of 
which  see  this : 

The  inquiry,  whether  a  witness  before  a  commission  is  bound  to  answer  a 
particular  question  propounded  to  him,  or  to  produce  books,  papers,  etc.,  in  his 
lK>S8ession  and  called  for  by  that  body  (Interstate  Commerce  CJommission)  is 
one  that  can  not  be  committed  to  a  subordinate,  administrative,  or  executive 
tribunal  for  final  determination.  Such  a  body  could  not,  under  our  system  of 
government,  and  consistently  with  due  process  of  law,  be  Invested  with  au- 
thority to  compel  obedience  to  Its  orders  by  a  judgment  of  fine  or  imprison- 
ment. Except  in  the  particular  Instances  enumerated  In  the  Constitution,  and 
ojnsldered  In  Anderson  v,  Dunn  (19  U.  S.,  304),  and  in  Kllboum  v.  Thompson 
(103  U.  S.,  188-190),  of  the  exercise  by  either  House  of  Congress  of  Its  right 
to  punish  disorderly  behavior  upon  the  part  of  its  members,  and  to  compel  the 
attendance  of  witnesses  and  the  production  of  papers  In  election  and  impeach- 
ment cases,  and  in  cases  that  may  involve  the  existence  of  those  bodies,  the 
I>ower  to  impose  fine  or  imprisonment  in  order  to  compel  the  performance  of  a 
legal  duty  imposed  hy  the  United  States  can  only  he  exerted  under  the  law  of 
the  land  hy  a  competent  and  judicial  tribunal  having  jurisdiction  in  the  prem- 
ises, ( Interstate  Commerce  Com.  v.  Brimson,  154  U.  S.,  485 ;  Whitcomb's  Case, 
120  Mass.,  lia) 

Congress  has  the  power  under  the  Constitution  to  establish  courts, 
the  provision  of  the  Constitution  being  as  follows: 

The  Judicial  power  of  the  United  States  shall  be  vested  in  one  Supreme  Court, 
and  such  inferior  courts  as  the  Congress  may  from  time  to  time  ordain  and 
establish. 

But  a  court  when  thus  established  by  Congress  has  with  reference 
to  the  subjects  and  persons  over  which  it  has  jurisdiction  the  powers 
given  it  hy  the  Constitution;  that  is  to  say,  the  power  of  such  a  court 
extends  to  all  cases  of  law  and  equity  within  its  jurisdiction  arising 
under  the  Constitution  and  the  laws  and  treaties  of  the  United  States, 
and  it  exercises  those  powers  with  the  machinery  of  a  court  provided 
"  by  the  wisdom  of  the  ages."  In  support  of  the  statement  just  made 
are  the  extracts  which  follow : 

The  judiciary  power  shall  extend  to  all  cases  in  law  and  equity  arising  under 
this  Constitution,  the  laws  of  the  United  States,  and  treaties  made,  or  which 
shall  be  made  on  their  authority,  etc. 

Cases  may  be  defined  as  "where  parties  litigate  before  a  court  as  to  rights 
of  property  or  person."  Cases  here  seem  to  include  all  cases,  criminal  as  well 
as  civil,  and  controversies  only  such  as  are  of  a  civil  nature. 

This  clause  enables  the  judicial  department  to  receive  jurisdiction  to  the  full 
extent  of  the  Constitution,  laws,  and  treaties  of  the  United  States  when  any 
question  respecting  them  shall  assume  such  a  form  that  the  judicial  power  is 
capable  of  acting  on  it.  That  power  is  capable  of  acting  only  when  a  subject  is 
submitted  to  it  by  a  party  who  asserts  his  right  In  the  form  prescribed  by  law. 
It  then  becomes  a  case,  and  the  clause  declares  that  the  judicial  power  shaU 
extend  to  all  cases  arising  under  the  Constitution,  laws,  and  treaties  of  the 
United  States.  (Int  Com.  Com.  v,  Brimson,  154  U.  S.,  475;  Osborne  v,  Banlt 
of  U.  S.,  27  U.  S.,  738-819;  Don  v.  Hobolten  Land  and  Imp.  Co..  59  U.  S.. 
272-284.)  ^         ,         xj        , 

Mr.  Justice  Field,  speaking  for  the  court,  said  that  the  term  "cases"  and 
"  controversies  "  in  the  Constitution  embraced  the  claims  or  contention  of  liti- 
gants brought  before  the  courts  for  adjudication  by  regular  proceedings  estab- 
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lished  for  the  protection  or  enforceuient  of  rights,  or  the  prevention,  redress,  or 
punishment  of  wrongs.  (Int  Com.  Com.  t\  Brimson,  154  U.  S.,  476;  Smith  v. 
Adams,  130  U.  S.,  173.) 

As  to  what  constitutes  a  case  or  a  controversy,  and  as  to  the  form 
required,  appears  further  in  the  following: 

Is  it  not  clear  that  there  are  here  parties  on  each  side  of  a  dispute  involving 
grave  questions  of  legal  rights,  that  their  respective  positions  are  defined  by 
pleadings,  and  that  the  customary  forms  of  judicial  procedure  have  been  pur- 
sued? The  performance  of  the  duty  which,  according  to  the  contention  of  the 
Government,  rests  upon  the  defendants,  can  not  be  directly  enforced  except  by 
Judicial  power.  One  of  the  functions  of  a  court  is  to  comi>el  a  party  to  per- 
form a  duty  which  the  law  requires  at  his  hands.  If  it  be  adjudged  that  the 
defendants  are,  in  law,  obliged  to  do  what  they  have  refused  to  do,  that  de- 
termination will  not  be  merely  ancillary  and  advisory,  but,  in  the  words  of 
Sanborn's  Case,  will  be  a  **  final  and  indisputable  basis  of  action  "  as  between 
the  Commission  and  defendants,  and  will  furnish  a  precedent  in  all  similar 
cases.  It  will  be  as  much  a  judgment  that  may  be  carried  into  eflfect  by  judi- 
cial process  as  one  for  money,  or  for  the  recovery  of  property,  or  a  Judgment 
in  mandamus  commanding  the  performance  of  an  act  or  duty  which  the  law 
requires  to  be  performed,  or  a  Judgment  prohibiting  the  doing  of  something 
which  the  law  will  not  sanction.  It  is  none  the  less  the  judgment  of  a  judicial 
tribunal  dealing  with  questions  Judicial  in  their  nature,  and  presented  in  the 
customary  forms  of  judicial  proceedings,  because  its  efl'ect  may  be  to  aid  an 
administrative  body  In  the  performance  of  duties  legally  imposed  upon  it  by 
Congress  in  execution  of  power  granted  to  it  by  the  Constitution.  (Com.  v. 
Brimson,  154  U.  S.,  480,  spea  487-489.) 

This  is  the  power  of  a  court  as  established  by  the  Constitution 
itself;  and  no  legislative  body,  Congress  included,  can  take  from  a 
court  the  power  given  it  by  the  Constitution.  These  excerpts  illus- 
trate that : 

The  idea  that  any  legislature.  State  or  Federal,  can  conclusively  determine 
for  the  people  and  for  the  courts  that  what  it  enacts  In  the  form  of  law  or  what 
it  authorizes  its  agents  to  do  is  consistent  with  the  fundamental  law  is  in  oppo- 
sition to  the  theory  of  our  institutions.  The  duty  rests  upon  all  courts,  Federal 
and  State,  when  their  Jurisdiction  is  properly  imposed,  to  see  to  it  that  no  right 
secured  by  the  supreme  law  of  the  land  is  impaired  or  destroyed  by  legislation. 
This  function  and  duty  of  the  Judiciary  distinguishes  the  American  system  from 
all  other  systems  of  government.  The  perpetuity  of  our  institutions  and  the 
liberty  which  is  enjoyed  under  them  dei)end  in  no  small  degree  upon  the  power 
given  the  Judiciary  to  declare  null  and  void  all  legislation  that  is  clearly  repug- 
nant to  the  supreme  law  of  the  land.  (Smyth  v.  Ames.  169  U.  S.,  528— Nebraska 
Rate  Case;  Murray  v.  Hoboken  Co.,  18  How.,  274-284;  Ferreirs  v.  U.  S.,  54 
U.  S.,  40-46;  Haybrun's  Case,  2  U.  S.,  409;  Gordon  r.  U.  S.,  117  U.  S.,  687;  Re 
Sanborn,  14S  U.  S.,  222;  Iiiter.  Com.  Com.  v.  Brimson,  154  U.  S.,  480,  etc.) 

IX.   CERTAIN   POWERS   OP   COURTS   CONSIDERED. 

The  foregoing  citations  show  that  courts  have  certain  powers  as 
courts — that  is,  a  Federal  court  has  power  to  try  all  cases  that  may 
arise  before  or  within  its  jurisdiction  in  law  or  equity  arising  under 
the  Constitution  or  laws  and  treaties  of  the  United  States,  and  has 
power  in  so  doing  to  try  these  cases  as  a  court;  and,  further,  these 
powers  may  not  be  taken  from  it  by  law.  Any  attempt  to  do  so  will 
1x3  nullified  by  the  courts  as  unconstitutional.  To  illustrate:  A  cir- 
cuit court  has  jurisdiction  in  cases  where  the  amount  involved  is 
$2,000  or  more,  arising  between  persons  of  different  States.  Now,  that 
is  a  case  within  the  jurisdiction  of  that  court.  Suppose  Congress 
should  say  that  while  the  circuit  court  shall  have  jurisdiction  to  try 
cases  in  which  the  amount  involved  is  over  $2,000,  arising  between 
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persons  residing  in  different  States,  in  such  cases  the  court  shall 
not  exercise  equity  powers.  What  would  happen?  The  courts  would 
simply  nullify  the  provision  as  being  unconstitutional.  Why?  Be- 
cause that  would  be  a  direct  attempt  of  the  legislative  body  to  take 
from  a  court  the  powers  which  it  has  as  a  court  by  direct  constitu- 
tional establishment. 

Again,  the  illustration  taken  will  be  sufficient  for  another  purpose. 
Courts  of  equity — and  all  Federal  courts  are  courts  of  equity — ^in  cases 
within  their  jurisdiction  may,  when  the  circumstances  are  proper, 
issue  injunctions  restraining  persons  from  doing  certain  acts  or  com- 
manding them  to  do  certain  acts.  Now,  suppose  that  Clongress  should 
give  to  a  Federal  court  jurisdiction  in  a  certain  class  of  cases,  but 
should  at  the  same  time  say  that  that  court  must  not  issue  an  injunc- 
tion in  a  given  case.  What  would  happen?  The  court  would  simply 
nullify  that  provision.  Why?  Because  a  court  by  virtue  of  its 
equity  powers  has  the  right  to  issue  injunctions  under  proper  circum- 
stances, and  what  those  circumstances  are  the  court  will  determine, 
and  such  a  provision  would  be  an  attempt  of  the  ligislature  to  take 
from  the  court  a  poAver  which  it  has  as  a  court  under  the  Constitu- 
tion. To  be  more  specific,  suppose  that  Congress  declares  by  law 
that  a  Federal  court  shall  have  jurisdiction  to  determine  whether  a 
rate  schedule  enacted  by  the  Commission  is  reasonable  or  not,  but  at 
the  same  time  declares  that  the  court  shall  not  have  the  power  during 
the  pendency  of  the  hearing  to  restrain  the  enforcement  of  the  rate 
schedule.  What  happens?  Such  provision  is  simply  nullified  by 
the  courts.  "  Why  ?  Because  a  court,  as  an  equity  court,  has  a  right 
under  given  conditions  to  restrain  the  enforcement  of  a  measure 
which  is  alleged  to  be  unconstitutional,  especially  so  when  its  enforce- 
ment will  work  irreparable  harm  or  damage. 

Again,  suppose  that  a  Federal  court  has  jurisdiction  over  a  given 
subject — as,  for  instance,  that  a  court  has,  as  it  does  have,  jurisdiction 
to  inquire  into  the  reasonableness  of  a  rate  schedule — and  suppose, 
further,  that  Congress  should  say  by  a  law  that  unless  such  inquiry 
into  the  reasonableness  of  a  rate  schedule  be  made  within  twenty 
days  after  the  enactment  of  the  schedule  or  notice  thereof,  there- 
after such  schedule  shall  be  final  and  conclusive.  What  happens? 
The  court  nullifies  that  provision.  Why  ?  Because  a  court  has  the 
right  at  any  time  in  a  proper  case  before  it,  by  virtue  of  its  powers  as 
a  court  under  the  Constitution,  to  determine  whether  or  not  any  law 
or  any  administrative  order  is  or  is  not  constitutional.  If  it  did  not 
have  this  power  all  a  legislature  would  need  to  do  to  invade  and 
trample  upon  constitutional  rights  would  be  simply  to  embody  in  any 
law  a  provision  that  tinle^ss  the  law  were  tested  by  application  to  a 
court  within  a  given  time  thereafter  the  law  should  be  constitutional. 

In  further  exemplification  of  the  fundamental  difference  between  a 
lawmaking  body  and  a  court,  and  as  further  showing  that  powers 
belonging  to  the  one  can  not  be  conferred  upon  the  other,  let  it  be 
said  that  they  act,  not  only  upon  different  subjects,  but  they  act  in  a 
different  way ;  thus,  a  lawmaking  body,  such  as  is  a  railway  commis- 
sion, may  take  evidence  in  its  investigation,  but  the  evidence  is  taken 
to  aid  the  commission^  not  to  aid  a  party,  and  the  law  which  confers 
upon  the  commission  power  to  secure  testimony  is  said  by  the  courts 
to  be  lawful  because  that  body  has  a  right  to  testimony  as  an  ad- 
ministrative body  that  will  assist  it  in  doing  its  proper  work  as  such 
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body.  In  all  that  the  administrative  body  does  it  is  concerned  with 
the  question  of  whether  it  is  advisable  to  make  a  given  order  a  law 
in  substance.  It  has  nothing  to  do  with  the  settlement  of  conflicting 
claims  of  parties. 

Now,  consider  a  court  in  action.  Parties  are  before  it;  one  makes 
claim  against  the  other.  The  court  investigates  the  facts  witii 
reference  to  the  claims  or  contentions  made  by  the  parties,  and  having 
determined  the  facts  from  the  evidence  presentea  to  it,  then  deter- 
mines what  the  law  is  and  applies  the  law  to  the  facts,  then  renders 
judgment  and  enforces  it.  The  court  is  concerned  not  with  the  mak- 
ing of  a  law,  but  with  the  ascertainment  of  what  the  law  is.  The  two 
functions,  lawmaking  and  law  interpreting,  are  totally,  primarily, 
and  fundamentally  distinct,  separate,  and  unlike.  In  the  original 
Granger  cases,  the  first  railway  rate  cases,  the  court  held  that  the 
making  of  rates  was  a  purely  legislative  matter,  and,  of  course, 
holding  that  to  be  the  law,  then  the  courts  had  nothing  to  do  witli 
it  and  could  not  inquire  into  it.  Why  not?  Because  under  such 
view  it  was  pureljr  a  legislative  matter,  and  the  court  is  a  judicial 
body  and  has  nothing  to  do  with  a  purely  legislative  question.  For 
the  same  reasons  a  court  can  not  act  as  a  review  court  of  a  legislative 
matter  except  as  a  court.  The  legislative  matter  in  a  rate  schedule 
is  whether  or  not  it  is  proper  to  make  such  schedule,  and  the  inquiry 
before  the  court  as  to  such  schedule  is  as  to  whether  or  not  that 
schedule  violates  the  constitutional  rights  and  privileges  of  a  par- 
ticular company.  Of  course  the  Commission  in  making  a  scheaule 
seeks  to  mane  a  law  (rate  schedule)  that  will  be  constitutional,  but 
s?o  does  a  legislature  in  making  a  law.  Consider  the  way  a  court  acts 
as  an  appeal  court.  The  district  court  of  Iowa  is  an  appeal  court 
as  to  a  justice  court,  but  the  district  court  in  acting  upon  a  case 
appealed  from  a  justice  court  passes  upon  the  questions  of  law  before 
the  justice  court  the  same  as  tiie  justice  court.  The  case  is  appealed 
from  the  district  court  to  the  supreme  court.  The  supreme  court 
passes  upon  the  same  Questions  of  law  as  were  before  the  district 
court,  and  passes  upon  them  as  a  judicial  body.  In  the  district  court 
the  court  lays  down  the  rules  of  law  for  the  jury,  and  before  sub- 
mitting the  case  to  the  jury  for  the  determination  of  matters  of  fact 
by  them  determines  whether  or  not  there  is  a  case  presented  by  the 
evidence  under  the  law  to  submit  to  the  jury;  and  when  the  case  as  to 
its  facts  has  been  determined  by  the  jury,  then  the  court  determines 
whether  the  jury  have  acted  legally  in  respect  to  their  action  in  case 
that  matter  arises,  and  upon  an  appeal  to  the  supreme  court  the  same 
matters  are  determined  in  the  same  way  by  the  supreme  court,  hut  as 
an  appellate  court.  Each  of  the  courts — justice,  district,  and 
supreme — ^thus  act  upon  the  same  matters  and  may  act  as  courts. 

An  appeal  can  not  for  the  foregoing  reasons  be  taken  from  a  com- 
mission to  a  court  A  review  can  only  be  had  by  a  separate  and  dis- 
tinct application  to  the  court.  The  following  support  the  foregoing : 
Murray  v.  Hoboken  Co.,  18  How.,  272-284;  Ferreira  v.  U.  S.,  54 
U.  S.,  40-46;  Heyburn's  Case,  2  U.  S.,  409;  148  U.  S.,  222,  and  154 
U.S.,  430. 

For  the  same  reason  the  e^ndence  taken  by  an  administrative  body 
can  not  be  made  the  only  evidence  upon  which  a  court  must  act  in 
determining  some  matter  with  reference  to  the  action  taken  by  an 
Administrative  or  legislative  body.    Whether  or  not  evidence  offered 
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by  a  party  in  a  proceeding  of  any  kind  may  or  may  not  be  declared 
to  be  competent  evidence  m  a  court  as  agamst  sucn  party  so  far  as 
it  is  material,  etc.,  is  not  the  subject  here  considereo.  iSuoh  jpower 
to  so  declare  is,  of  course,  within  the  power  of  a  legislature.  Courts 
can  not  be  heaged  about  or  limited  to  such  evidence,  though.  The 
thing  that  is  here  considered  is  that  such  provisions  are  so  placed 
in  the  bills  and  so  worded  as  to  indicate  the  tntent  to  make  the  courts 
7nere  reviewing  bodies^  mere  appellate  bodies  to  the  Com/mission.  If 
that  is  the  intent  of  such  bills,  then  such  provisions  are  for  that 
reason  unconstitutional,  and  that  such  is  the  mtent  is  plainly  within 
the  proper  construction  of  the  bills. 

The  distinction  between  the  legislative  body  and  a  court  body  is 
primary  and  fundamental.  To  say  by  a  law  (1)  that  an  appeal  or 
review  of  the  action  of  the  lawmakmg  body  in  making  that  law 
shall  be  taken  to  a  court  for  determination  tnere  as  to  whether  the 
lawmaking  body  should  have  done  what  it  did  do  with  reference  to 
the  law,  and  (2)  that  the  evidence  that  was  before  the  lawmaking 
body  concerning  the  law  it  made  shall  be  all  the  evidence  upon 
which  the  court  shall  determine  the  matter  is  the  same  in  kind  as  to 
declare  by  another  law  (1)  that  a  review  shall  be  had  in  a  court 
by  direct  appeal  to  that  court  of  what  an  administrative  body  has 
done  within  its  powers,  and  (2)  that  the  evidence  taken  by  the 
administrative  body  in  so  doing  shall  be  all  the  evidence  before  the 
court. 

Such  a  law  would  be  invalid  for  at  least  two  reasons — (1)  the 
power  to  review  upon  direct  appeal  the  act  of  a  legislative  body  can 
not  be  conferred  upon  a  court;  (2)  the  evidence  that  a  court  may 
receive  in  acting  upon  a  matter  properly  before  it  can  not  be  so 
limited  or  confined  by  the  legislature. 

A  case  involving  the  constitutionality  of  a  law  does  not  arise  that 
way — i.  e.,  by  appeal  to  a  court  from  the  lawmaking  body.  Take  a 
contest  over  a  State  railway  schedule.  A  railway  affected  applies  to 
a  proper  court  stating  that  the  commissioners,  who  are  made  defend- 
ants, are  about  to  eiSorce  the  schedule,  etc.;  that  the  rates  fixed  by 
the  schedule  are  unreasonable  and  therefore  unconstitutional,  and 
that  a  multiplicity  of  suits  will  arise  and  irreparable  damage  ensue  to 
plaintiff  or  plaintiffs  by  reason  of  which  a  temporary  and  permanent 
injunction  is  asked  restraining  the  enforcement  of  the  schedules. 
There  are  parties  and  issues  before  a  proper  tribunal  with  power  to 
render  judgment  upon  trial  or  hearing  and  with  power  to  enforce 
such  judgment  when  rendered. 

The  Interstate  Commerce  Commission,  in  one  of  their  reasons  to 
justify  the  request  that  the  evidence  before  them  shall  be  the  evidence 
before  the  court,  state  that  such  is  the  rule  as  to  the  report  made  by  a 
master  commissioner  of  chancery.  The  general  rule  relative  to  such 
a  report  is  that  the  report  of  the  master  commissioner  shall  be  held 
to  state  the  facts,  unless  excepted  to,  and  if  any  exceptions  be  made 
to  the  report  they  must  refer  to  the  statements  of  the  master  in  sup- 
port of  them  or  must  refer  the  court  to  the  evidence  before  the  master 
supporting  them.  The  trouble  with  this  claim  is  that  the  master 
commissioner  is  a  court  official  and  he  is  acting  judicially  in  what  he 
does  as  a  commissioner,  and  hence  the  reasonmg  is  not  accurate  be- 
cause the  railway  commission  is  not  such  a  judicial  body  and  can  not 
be  such  body. 
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As  already  indicated,  a  legislative  or  administrative  body  can  not 
enforce  its  orders,  nor  can  power  be  conferred  upon  it  to  enforce  its 
orders.  Application  must  oe  made  to  a  court  for  enforcement  in 
some  form.  The  interstate-commerce  act  of  1887  provides  that  ap- 
plication may  be  made  by  the  Commission  to  a  circuit  Federal  court 
ror  enforcement  of  its  orders.  The  attempt  is  made  in  the  proposed 
measures  to  enforce  by  way  of  penalty. 

The  bills  contain  a  section  authorizing  what  is  called  a  review  in 
the  circuit  court,  and  also  another  section  authorizing  application  to 
a  court  to  enforce  obedience  to  an  order  by  mandamus  or  injunction, 
and  also  providing  for  a  suit  in  addition  thereto  to  recover  a  hea^ 
penalty  tor  failure  to  obey.  Of  course  the  object  of  this  penalty 
clause  is  apparent  The  permission  to  review  is  to  enable  the  carrier 
to  have  a  court  investigate  the  reasonableness  of  the  rate.  If  court 
action  be  not  invoked  by  the  carrier  in  the  time  limit  there  fixed, 
twenty  days,  then  the  penalty  clause  may  be  enforced.  The  object  oi 
these  provisions  is  to  compel  the  carrier  to  take  the  rate  schedule  into 
court,  thus  to  throw  the  burden  of  appeal  or  review  upon  the  railroad. 
Certainly  the  railway  will  not  permit  the  time  limit  to  expire  so  as 
to  make  the  order  final.  As  already  appears,  the  time  limit  to  the 
Commission  to  review  is  unconstitutional. 

X.  THE  PENALTY   CLAUSE  OF  RATE  BILLS. 

The  penalty  clause  will  now  be  considered.  The  attempt  will  be 
to  show  (1)  that  it  is  unconstitutional,  and  (2)  if  not  unconstitutional 
in  toto,  then  if  the  act  or  the  clause  itself  does  not  permit  of  the  rea- 
sonableness of  the  rates  being  inquired  into  when  the  penalty  clause 
is  sought  to  be  enforced^  titen  that  fact  renders  the  provision  uncon- 
stitutional. 

Consider,  first,  whether  or  no  the  clause  is  in  toto  unconstitutional. 
The  penalty  is  excessive,  and  if  a  railroad  becomes  liable  under  it 
for  many  aays  new  bond  issues  will  be  required,  or  it  will  be  neces- 
sary, for  a  few  days  at  least,  to  raise  rates.  Now,  railways  affected 
by  a  rate  schedule  have  the  right  to  a  judicial  inquiry  as  to  the 
reasonableness  of  that  rate  schedule,  and  any  law  denying  that  will 
\>e  annulled.  A  schedule  that  is  unfair  and  unjust  is  unconstitutional, 
and  ought  not  to  be,  and  is  not,  binding  upon  a  railway.  Then,  in 
some  cases  of  attempt  to  enforce  the  penalty  clause  under  certain 
rate  schedules  the  court  will  find  the  rate  schedule  unreasonable, 
and  hence  will  not  enforce  the  penalty  clause.  A  carrier  has  a  con- 
stitutional right  to  refuse  obedience  to  an  unjust  rate  schedule,  but 
must  a  carrier  take  the  chances  of  an  extreme  and  excessive  penalty 
that  will  bankrupt  or  financially  cripple  it  if  it  believes  the  schedule 
wrong?  Again,  different  coiirte  may  not  take  the  same  view  of  the 
reasonableness  of  the  schedule,  and  hence  the  carrier  would  be  liable 
in  one  court  and  not  in  another  court.  Clearly  no  penal  clause 
should  stand  under  such  circumstances.  One  would  hesitate  to 
stand  upon  what  was  believed  to  be  right  under  such  conditions.  It  is 
c  species  of  compulsion  without  process.  Such  a  condition  is  met  by 
the  following  authorities:  Louisville  and  N.  R.  Co.  v.  Common- 
wealth, 33  L.  B.  A«,  213;  Louisville  and  N.  B.  Co.  v.  Railroad  Com., 
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19  Fed.,  674  (this  case  is  referred  to  and  approved  by  distinguish- 
ing it  from  another  case  in  Railroad  Com.  Case,  116  U.  S.,  336). 
The  following  excerpts  are  found  in  the  first  two  cases : 

Penalties  can  not  thus  be  inflicted  at  the  discretion  of  a  Jurj.  Before  the 
property  of  a  citizen,  natural  or  otherwise,  can  be  thus  confiscated,  the  crime 
for  which  the  penalty  is  inflicted  must  be  defined  by  the  lawmaking  power. 
The  legislature  can  not  delegate  this  power  to  a  Jury.  If  it  can  declare  It  a  crim- 
inal act  for  a  railroad  corporation  to  take  more  than  a  **  fair  and  Just  return  " 
on  its  investment,  it  must,  in  order  to  the  validity  of  the  law,  define  with  reason- 
able certainty  what  would  constitute  such  "fair  and  just  return."  The  act 
under  review  does  not  do  this,  but  refers  it  to  the  Jury  to  supply  the  omission. 
No  railroad  company  can  possibly  anticipate  what  view  a  jury  may  take  of  the 
matter,  and  hence  can  not  know,  in  advance  of  the  verdict,  whether  its  charges 
are  lawful  or  unlawful.  One  jury  may  convict  for  a  charge  made  on  a  basis 
of  4  per  cent,  while  another  might  acquit  an  accused  who  had  demanded  and 
received  at  the  rate  of  6  per  cent,  rendering  the  statute,  in  Its  practical  working, 
as  unequal  and  unjust  in  its  operation  as  it  is  indefinite  in  its  terms.  (83 
L.  R.  A.,  212,  quoting  from  the  above  cases.)  That  section,  by  itself,  makes  the 
oflfeuse  to  consist  in  taking  more  than  a  fair,  and  reasonable  rate  of  toll  and 
compensation  without  reference  to  any  standard  of  what  is  fair  and  reasonable 
In  such  cases,  it  may  be  seen,  different  persons  would  have  different  opinions 
as  to  what'  is  a  fair  and  reasonable  rate ;  courts,  and  Juries,  too,  would  differ, 
and  at  one  time  or  place  a  defendant  might  be  convicted  and  fined  in  a  large 
amount  for  the  same  act  which,  in  another  place  or  at  anoth(*r  time,  would 
be  held  to  be  no  breach  of  law,  and  what  might  be  thought  a  fair  and  reasonable 
rate  on  one  road  might  be  considered  otherwise  upon  another  road. 

The  foregoing  is  quoted  from  Chicago,  B.  and  Q,  Ry.  Co.  v.  People, 
77  111.,  443,  in  Louisville  and  Nashville  v.  Commonwealth,  supra; 
33  L.  R.  A.,  213. 

The  writer  is  not  unaware  of  the  selling  in  which  the  foregoing 
excerpts  appear,  but  the  reasoning  is  not  without  close  application 
to  the  topic  being  considered  here. 

However  the  penal  clause  finds  strong  support  in  United  States  v, 
Brimson  (154  U.  S.).  In  that  case,  though,  a  penal  clause  was  not 
involved,  being  referred  to  only  as  conceded,  hence  the  court  does  not 
by  any  means  pass  upon  its  validity,  and  furthermore,  while  undoubt- 
edly a  penal  clause  to  compel  the  attendance  of  witneases  and  produc- 
tion of  papers  before  legislative  bodies  under  proper  circumstances 
would  be  enforced,  it  does  not  by  any  means  follow  mat  a  penal  clause 
would  be  enforced  in  a  rate  matter.  The  two  are  dissimiliar  in  many 
respects.  The  one  is  for  purposes  of  information  to  the- Government; 
the  other  affects  only  private  rights  and  can  be  better  enforced  another 
way.  No  matter  what  the  authority  of  the  case  is  upon  the  penal 
clause,  it,  at  least,  establishes  these  propositions : 

(1)  That  all  legal  objections  to  the  enforcement  of  a  rate  schedule 
can  be  raised  in  the  proceeding  to  enforce  it. 

(2)  That  it  must  be  permitted  to  be  raised  in  that  way,  otherwise 
there  is  a  denial  of  judicial  investigation  of  the  rate  schedule  and  the 
clause  is  therefore  unconstitutional. 

It  was  said  in  argument  that  the  twelfth  section  (of  interstate-commerce  act 
of  1887)  was  in  derogation  of  those  fundamental  guaranties  of  personal  rights 
that  are  recognized  by  the  Ck)nstitution  as  inhering  in  the  freedom  of  the  citizen. 
It  is  scarcely  necessary  to  say  that  the  power  given  to  Congress  to  regulate 
interstate  commerce  does  not  carry  with  it  any  power  to  destroy  or  impair  those 
guaranties.  This  court  has  already  spoken  fully  upon  that  general  subject 
in  Counselmen  v,  Hitchcock.  (142  U.  S.,  547.)  We  need  not  add  anything  to 
what  has  there  been  said.  Suffice  it  in  the  present  case  to  say  that  as  the 
Interstate  Commerce  Commission  by  petition  in  the  circuit  court  of  the  United 
States  seeks,  upon  grounds  distinctly  set  out,  an  order  to  compel  appellees  to 
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answer  particular  questions  and  to  produce  certain  boolcs,  papers,  etc.,  in  tlieir 
possession,  it  was  open  to  each  of  them  to  contend  before  that  court  that  he 
was  protected  by  the  Constitution  from  mailing  answers  to  questions  propounded 
to  him,  etc 

Whether  the  Commission  is  entitled  to  the  evidence  ^it  seeks,  and  whether 
the  refusal  of  the  witness  to  testify  or  to  produce  l)ool(s,  papers,  etc.,  in  his 
possession,  is  or  is  not  in  violation  of  his  du^  or  in  derogation  of  the  rights  of 
the  United  States,  seeking  to  execute  a  power  expressly  granted  to  Congress, 
are  the  distinct  issues  between  that  body  and  the  witness  *  *  *  ;  and 
those  issues  made  in  the  form  prescribed  by  the  act  of  Congress  are  so  pre- 
sented that  the  judicial  power  is  capable  of  acting  on  them. 

The  question  here  presented  la  substantially,  if  not  precisely,  that  which 
would  arise  if  the  witness  was  proceeded  against  by  an  indictment  under  the 
act  of  Congress  declaring  it  to  be  an  offense  against  the  United  States  for 
anyone  to  refuse  to  testify  before  a  commission  after  being  summoned,  etc 

Here  is  directly  the  statement  that  in  any  such  prosecution  the 
proper  constitutional  objections  to  responding  to  the  questions  asked 
or  to  produce  books  may  be  raised;  so  with  a  penalty  clause,  such 
objections  could  be  urged. 

Finally  with  reference  to  the  measures  considered,  the  time  limit 
of  the  nght  to  review  and  the  attempted  limitation  upon  the  right 
of  a  court  to  stay  the  operation  of  the  rate  order  are  unquestionably 
invalid  and  unconstitutional. 

As  to  the  penalty  clause  and  the  provision  as  to  hearing  or  review 
proceedings,  there  are  several  possible  situations.  The  hearing  or 
review  provision  is  undoubtedly  unconstitutional,  if  it  is  a  review 
provision,  but  I  consider  it  as  though  it  may  be  found  otherwise.  If 
the  penalty  clause  be  invalid,  then  two  possible  situations  arise.  The 
first  arises,  if  the  hearing  clause  be  good ;  the  second  arises  if  the  hear- 
ing clause  be  invalid.  If  the  penalty  clause  be  invalid  as  to  the 
penalty,  and  if  the  hearing  clause  be  good,  still  no  railroad  would 
proceed  under  the  hearing  clause,  because  a  railroad  company  would 
only  take  advantage  of  that  clause  in  order  to  escape  the  penalty,  and 
if  the  penalty  be  invalid,  then  there  will  be  no  reason  for  flie  company 
to  take  advantage  of  the  hearing  clause.  That  being  true,  the  order 
of  a  commission  would  have  to  be  enforced  under  the  penalty  clause, 
by  which  application  may  be  made  for  mandamus  or  injunction  to  a 
court.  Now,  that  provision  for  enforcing  the  orders  of  a  commission, 
since  it  is  contrary  to  the  method  of  enforcement  provided  by  the  act 
of  1887,  repeals  the  provision  of  the  act  of  1887.  That  being  true 
an  appeal  from  the  court  proceedings  to  enforce  the  order  under 
such  clause  could  be  made  to  stay  the  decree  or  order  of  the  trial 
court,  because  there  is  no  provision  as  to  the  penalty  clause  method 
that  an  appeal  will  not  stay  the  order  made  by  the  trial  court.  The 
result  of  this  is  that  such  a  condition  would  lead  to  a  rate  order  being 
longer  inoperative  than  it  may  now  be  under  the  present  act. 

Again,  if  the  hearing  clause  be  invalid,  and  if  the  penalty  clause 
be  invalid,  then,  of  course,  the  order  of  a  commission  would  have  to 
be  by  the  method  just  noted. 

Again,  if  the  penalty  clause  be  valid,  then  two  situations  inay 
arise:  (1)  If  the  hearing  clause  be  good,  and  (2)  if  the  hearing 
clause  be  not  good.  If  the  hearing  clause  be  good,  then  the  railroad 
oompany  may  apply  to  a  court  to  stay  the  penalty  during  the  pend- 
ency of  the  action.  An  appeal  from  the  order  of  a  trial  court  in 
Uiat  proceeding  would  not  stay  the  decree  or  order  of  the  trial  court. 
That  would  be  all  right.    The  trouble  with  it,  however,  is  that  the 
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hearing  clause  is  invalid  and  the  penalty  clause  is  a  doubtful  pro- 
vision. Again,  suppose  the  hearing  clause  invalid  and  the  penalty 
clause  valid.  Then,  the  railway  company  could  not  apply  under 
the  hearing  clause  to  a  court  to  stay  the  operation  of  the  penal  clause, 
but  would  apply  to  the  court  (circuit  court)  under  the  provisions 
that  now  exist,  and  would  thus  stay  the  penal  clause  until  the  court 
determined  the  reasonableness  of  the  schedule.  But,  if  the  railway 
company  should  proceed  in  that  way,  then  there  is  no  provision  of 
the  law  that  would  prevent  an  appeal  staying  the  order  of  the  trial 
court,  because  such  application  for  a  stay  would  be  made  under  the 
general  law  applicable  thereto  and  not  under  the  special  statute  con- 
sidered. 

XI.   SUMMARY. 

To  give  the  relief  requested  by  the  Commission — ^that  is,  to  confer 
•  rate-making  power  and  to  provide  for  the  quick  and  effective  enforce- 
ment of  the  orders  of  the  Commission  and  to  otherwise  provide  for 
the  regulation,  control,  and  supervision  of  interstate  commerce  so 
far  as  concerns  interstate  transportation — the  following  matters 
should  be  embodied  in  a  law  in  an  authoritative  and  direct  way  so 
as  to  eliminate  all  construction  as  to  what  power  is  in  fact  conferred ; 

1.  Confer  upon  the  Conmiission  full  rate-making  power — full 
power  to  make  rates  after  hearing  upon  complaint  made  as  well  as 
upon  investigation  made  by  the  Commission  upon  its  own  motion. 
To  confer  upon  the  Commission  power  to  make  rates  upon  hearing 
had  upon  complaint  of  existing  rates  is  substantially  the  same  as  to 
confer  upon  the  Commission  power  to  make  rates  after  hearing  upon 
complaint  and  also  power  to  make  rates  upon  investigation  upon 
the  motion  of  the  Commission  because  one  complaint  can  he  made 
sufficiently  broad  to  include  many  thousands  of  articles  as  many  in- 
vestigations or  hearings  had  fully  shown.  Railroad  men  also  com- 
plain that  the  same  power  is  substantially  conferred  by  the  two  pro- 
visions, as  may  be  seen  by  an  examination  of  the  report  of  the 
Industrial  Conmiission. 

2.  A  larger  Commission  and  more  effective  machinery  should  be 
provided  with  such  a  distribution  of  work  as  to  enable  the  Com- 
mission to  promptly  and  properly  and  with  due  consideration  dis- 
pose of  all  matters  before  them,  thus  doing  away  with  unnecessary 
delay  before  the  Conmiission. 

3.  A  commerce  court  should  be  established  so  as  to  permit  of 
prompt  enforcement  of  orders  of  the  Commission,  thus  doing  away 
with  the  delay  that  now  results  in  such  procedure. 

4.  Such  courts  should  have  exclusive  jurisdiction  of  matters  aris- 
ing from  the  enforcement  of  the  interstate-commerce  act  and  from  the 
enforcement  of  similar  laws  regulating  State  transportation  by  State 
commissions^  except  criminal  matters  and  also  except  that  parties 
may  avail  themselves  of  recourse  to  the  State  courts  so  far  as  pro- 
vided by  the  States  themselves.  Such  commerce  court  is  to  have  the 
power  possessed  by  circuit  Federal  courts  over  all  such  matters.  This 
will  tend  to  do  away  with  the  delay  which  now  occurs  in  the  enforce- 
ment of  the  orders  of  State  commissions  when  such  orders  are  carried 
to  the  Federal  courts,  as  is  usually  done  when  parties  interested  or 
bondholders  of  interested  roads  are  citizens  of  another  State  than  the 
State  in  which  the  order  is  made. 
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6.  Provision  should  be  made  for  appeal  from  the  trial  commerce 
court,  but  such  appeal  should  not  stay  any  decree  or  order  of  the  trial 
court. 

6.  (a)  An  order  of  the  Commission  shall  become  effective  within 
thirty  days  from  the  service  of  notice  thereof  upon  the  carriers 
affected  unless  such  order  be  suspended  by  a  proper  court  order,  as  is 
now  done  upon  application  ix)  the  courts. 

(b)  If  the  order  is  not  obej^ed  at  the  time  it  thus  becomes  effective, 
then  the  Commission  or  an  interested  party  may  invoke  the,  aid  of  the 
commerce  court  to  enforce  the  same. 

(c)  Provide  for  penalties  to  be  enforced  upon  failure  to  comply 
with  an  order  during  the  time  it  is  operative,  but  make  this  provision 
directly  responsive  to  the  power  of  tne  court  to  suspend  its  operation 
under  proper  circumstances.  This  provision  is  intended  to  compel 
the  carrier  to  resort  to  the  court  to  test  the  order,  and  is  intended  to 
throw  the  burden  of  proceeding  in  court  upon  them.  Thus  when  an 
order  is  made  the  carrier  will  nave  to  apply  to  the  court  for  a  writ 
restraining  the  operation  of  the  order  until  its  validity  is  determined ; 
otherwise  the  penalties  may  be  imposed.  Of  course,  upon  suit  for  the 
penalty  the  carrier  may  there  raise  the  objection  that  the  rate  fixed  is 
not  reasonable,  but  there  will  be  so  many  suits  of  that  character  as  to 
compel  the  carrier  to  resort  to  the  first  process — i.  e.,  go  to  the  courts 
to  test  the  reasonableness  of  the  order,  etc.  Again,  the  courts  may 
finally  hold  that  they  must  do  this,  as  intimated  in  the  concurring 
opinion  of  Justice  Harlan  in  Chicago,  Milwaukee  and  St.  Paul  Eail- 
way  Company  v,  Minnesota  (134  IL  S.),  in  which  this  subject  is  dis- 
cussed. 

The  foregoing  provisions  will  (1)  confer  rate-making  power  upon 
the  Commission,  and  (2)  will  further  provide  for  the  adequate  and 
prompt  enforcement  of  orders  of  the  Commission,  and  those  are  the 
matters  about  which  complaint  and  agitation  have  gathered. 

The  following  are  matters  of  importance  to  proper  regulation  and 
supervision  of  interstate  transportation,  and  some  of  them  have  close 
relation  to  some  of  the  preceding  provisions. 

7.  The  law  should  be  so  extended  as  to  include  interstate  water 
transportation  and  foreign  transportation  so  far  as  the  Constitution 
will  permit,  thus  bringing  such  transportation  and  the  companies 
engaged  therein  under  the  same  provisions  of  law  as  relate  to  inter- 
state transportation  by  railways. 

8.  The  Commission  should  be  given  full  power  to  make  refla- 
tions and  to  prescribe  the  terms  and  conditions  of  the  use  of  private 
refrigerator  and  stock  and  other  cars,  or  such  subject  should  be  cov- 
ered by  some  other  adequate,  definite  provision  of  law. 

9.  Unfair  division  of  rate  with  me  owners  of  terminal  tracks 
should  be  forbidden  and  full  power  should  be  given  to  fix  the  rate 
therefor  and  to  otherwise  prescribe  the  rules  governing  such  division 
of  rates.  This  or  some  otner  provision  furnishing  adequate  remedy 
for  the  wrongs  and  discriminations  that  now  exist  with  reference  to 
such  matters  should  be  adopted.  This  does  not  mean  that  the  law 
as  it  now  is  does  not  reach  such  subjects,  but  it  does  mean  that  what 
is  here  proposed  wiU  more  directly  and  effectively  reach  and  control 
such  subjects  and  prevent  unfair  practices  and  discriminations  of  the 
kinds  named. 
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10.  The  entire  law  upon  the  subject  should  be  reexamined  and 
modified  so  as  to  be  consistent  throughout,  and  the  law  to  be  adapted 
should  be  an  act  so  doing,  retaining  the  desirable  features  oi  the 
present  law,  with  such  additions  thereto  as  are  necessary  to  afford 
adequate  regulation  and  control. 

ADDITIONAL  STATEMENT  OE  ME.  E.  P.  SACON. 

Washington,  D.  C.,  May  18^  1905. 
The  Senate  CJommittee  on  Interstate  Commerce. 

Gentlemen  :  I  beg  leave  to  correct  a  statement  made  by  me  when 
before  your  honorable  committee  on  the  8th  instant,  that  tne  increase 
in  the  aggregate  tonnage  of  the  railways  of  the  country  during  the 
period  of  five  years  endinff  June  30,  1904,  was  10.9  per  cent.  I  find, 
on  referring  to  the  original  document  from  which  I  derived  the  data, 
namely.  Senate  Documcftit  No.  257,  Fifty-eighth  Congress,  second 
session,  that  the  statement  of  tonnage  and  revenue  therein  contained 
extends  only  to  the  year  ending  June  30,  1903,  and  that  the  computa- 
tion I  made  covered  only  the  years  from  1900  to  1903,  a  period  of 
three  years  instead  of  five ;  and  I  learn  that  the  figures  for  the  year 
ending  June  30, 1904,  are  not  yet  available.  Hence  the  comparison  I 
made  of  the  relative  increase  in  tonnage  and  revenue  during  the  five- 
year  period  first  mentioned  is  incorrect,  and  the  data  for  making  the 
comparison  for  that  priod  is  not  yet  obtainable.  I  have,  however, 
made  the  computation  for  the  three-year  period  mentioned,  which 
shows  the  increase  in  tonnage  to  have  been  10.9  per  cent,  as  previ- 
ously stated,  and  the  increase  m  freight  revenue  during  the  same  period 
to  have  been  25.6  per  cent.  This  shows  the  increase  in  revenue  dur- 
ing that  period  to  have  been  235  per  cent  greater  than  the  increase 
in  tonnage. 

I  also  desire  to  submit  a  communication  addressed  to  me  for  the 
information  of  the  committee  by  Eugene  Withers,  of  Danville,  Va., 
who  was  appointed,  together  wiui  Hon.  A.  M.  Aiken,  by  the  common 
council  of  that  city  to  appear  before  the  committee  to  advocate  the 
proposed  legislation,  in  pursuance  of  which  Mr.  Aiken  appeared  on 
the  8th  instant,  Mr.  Withers  being  also  in  attendance  but  not  ad- 
dressing the  committee. 

Very  respectfully,  Edward  P.  Bacjon. 


Danville,  Va.,  May  16^  1905. 
Mr.  E.  P.  Bacon, 

Washington^  D.  0. 

My  Dear  Sir:  We  are  interested  in  this  matter  particularly  be- 
cause of  certain  facts.  This  is  not  a  contest  between  committees. 
It  is  a  contest  between  six  citizens  and  the  interests  they  personally 
represent  and  the  town  of  Danville. 

Of  the  six  men  who  came  to  Washington  Wednesday  last,  J.  G. 
Penn  and  R.  A.  Schoolfield  are  nominal  directors  of  a  branch  line  of 
the  Southern  Railwav  known  as  the  Danville  and  Western.  James 
1.  Pritchett  has  been  for  years  a  director,  and  is  presumably  so  now,  of 
another  branch  line  of  the  Southern.    Schoolfield,  Pritdiett,  and  Penn 
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are  stockholders  and  directors  in  a  cotton-milling  company  here, 
which  gets  a  si)ecial  rate — that  is,  it  gets  a  rate  accordea  to  cotton 
manufacturers,  which  is  much  lower  than  other  similar  rates  to  the 
citizens  of  Danville.  Pritcliett  is  also  engaged  in  the  milling  business 
and  is  a  merchant.  As  a  miller  he  gets  a  special  rate  known  as  the 
"  milling  in  transit  rate,"  and  it  is  alleged  that  he  gets  the  same  as 
a  merchant  Whatever  may  be  said  of  the  first  two  rates,  it  is  plain 
to  my  mind  that  if  Pritchett  gets  a  special  milling  in  transit  rate 
as  a  hay,  ffrain,  and  lime  dealer,  he  and  the  railroad  are  both  violat- 
ing the  Elkins  law.  J.  R.  Jopling  is  the  president  of  the  First 
National  Bank  and  a  director  of  the  Dan  River  CJotton  Mills,  another 
cotton  factory  which  is  owned  by  practically  the  same  men  who  own 
the  Riverside,  and  gets  exactly  the  same  rates.  Jopling's  bank  has 
recently  gotten  the  Southern  Railway's  account.  W.  P.  Boatwright  is 
a  furniture  manufacturer,  with  a  furniture  manufacturer's  special 
rates.  He  is  interested  as  the  others,  while  W.  T.  Swann  is  a  member 
of  the  board  of  aldermen  and  is  one  of  the  two  in  the  common  coun- 
cil of  30  members,  including  both  bodies,  who  voted  against  the  reso- 
lution to  send  the  committee  to  Washington.  The  committee  of  six 
went  to  Washington,  it  is  believed  here,  at  the  solicitation  and 
invitation  of  the  Southern  Railway  Company. 

They  have  been  censured  and  condenmea  so  very  severely  since 
their  return  to  Danville  that  they  are  demoralized  and  panic 
stricken.  The  council  yesterday  demanded  of  them,  in  substance, 
to  show  their  hands  and  say  whom  they  represented  and  what  special 
rates  they  got.  The  citizens  and  business  men  generally  will  hold 
an  immense  mass  meeting  to-night  for  a  similar  purpose  and  the 
entire  town  is  almost  unanimously  arrayed  against  these  six  men, 
representing  themselves  and  speaking  the  sentiments  of  the  Soutliern 
Railway. 

It  is,  in  addition,  important  to  show  that  in  every  fact  stated  by 
these  gentlemen  before  the  committee  they  made  an  error.  Their  lack 
of  inrormation  was  pitiful.  This  delegation  of  six  men  affords  a 
conspicuous  illustration  of  manufactured  sentiment.  They  arc  the 
recipients  of  preferential  or  special  rates  which  have  enabled  them  to 
prosper.  They  are,  or  part  of  them,  directors  (in  name  only)  of 
branch  lines  of  the  Southern  Railway  Company,  and  are  put  in 
those  positions  for  the  purpose,  so  far  as  possible,  of  making  them 
look  favorably  upon  the  Southern  Railway  and  its  acts.  They  speak 
not  the  sentiment  of  the  citizens  nor  of  the  public,  but  of  themselves 
and  of  the  railroad,  and  they  represent  nothing  beyond  their  own 
private  interests,  and  voice  no  sentiment  other  than  the  wish  of  the 
railroad.  ^Vhether  instructed  to  do  this  latter  or  not,  they  have  done 
it,  and  thev  have  evidently  responded  to  the  Southern  Railway's 
efforts,  made  through  James  H.  Drake,  assistant  freight  agent,  somo 
weeks  ago,  to  get  a  delegation  from  Danville  to  appear  before  the 
committee  to  try  to  break  the  force  of  the  petition  of  the  city. 

Under  these  circumstances  we  are  particularly  anxious  that  the 
Senate  committee  should  know  the  real  sentiment  of  the  town  and  its 
citizens,  and  should  know  that  the  men  appearing  before  them  and 
protesting  against  the  Esch-Townsend  bill  not  orQy  are  uninformed 
as  to  the  facts  in  their  own  town  but  do  not  know  what  the  Esch- 
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Townsend  bill  is,  and  represent  nothing  but  the  beneficiaries  of  special 
rates  and  voice  no  sentiment  other  than  that  of  the  railroad  and 
those  whom  it  chooses  to  affect. 

Kespectfully,  Eugene  Withebs. 


Office  of  the  CJommercial  Association, 

Danville^  Fa.,  May  17^  1905. 
Hon.  Stephen  B.  Elkins, 

Chairman  United  States  Senate 
Committee  Interstate  Com/merce^ 

Washington^  D.  C. 

Dear  Sir:  I  have  the  honor  to  transmit  to  you  the  following  reso- 
lutions, as  passed  by  a  general  mass  meeting  of  the  city  of  Danville 
last  evening  in  the  court-house  of  this  city. 

I  remain,  my  dear  sir,  very  respectfully,  yours, 

Alexander  Helper,  Secretary^ 


Mr.  A.  W.  Douthat  presented  the  following  resolution,  which  was 
unanimously  adopted  • 

^^Resolvea^  First,  that  we,  the  citizens  and  business  men  of  Dan- 
ville in  mass  meeting  assembled,  disapprove  and  disclaim  the  views 
and  sentiments  expressed  by  the  six  gentlemen  who  appeared  before 
the  Senate  Committee  on  interstate  Commerce  on  Weanesday,  May 
10,  1905;  that  we  deny  that  such  views  and  sentiments  in  any  wise 
represent  the  opinions  of  a  vast  majority  of  the  business  men  and 
citizens  of  Danville,  however  well  they  may  express  the  opinion  of 
the  gentlemen  who  appeared  before  them,  and  we  declare  and  insist 
that  their  views  and  sentiments  are  prejudicial  and  detrimental  to 
the  best  interests  of  the  city,  and  especially  to  its  mercantile  and 
commercial  growth  and  prosperity. 

"  Second.  That  we  approve  and  commend  the  petition  and  state- 
ments presented  and  made  before  the  Senate  Committee  on  Inter- 
state Commerce  on  May  8, 1905,  by  the  committee  of  the  city  of  Dan- 
ville and  Business  Men's  Association,  consisting  of  Judge  A.  M. 
Aiken  and  the  Hon.  Eugene  \Vithers,  and  affirm  that- in  our  opinion 
the  allegations  in  said  petition  contained  are  wholly  true  and  the 
statements  accompanying  it  are  in  no  wise  overdrawn,  but  simply  a 
clear  and  correct  presentation  of  the  freight  conditions  in  Danville 
and  their  result  on  the  business  of  our  city. 

"  Third.  That  we  emphatically  ratify  and  indorse  the  action  of  the 
board  of  aldermen  and  common  council  and  of  the  Commercial  Asso- 
ciation in  appointing  a  committee  to  go  to  Washington  to  correct  the 
errors  and  misapprehensions  contained  in  the  statements  of  the  said 
six  gentlemen,  and  to  remove  any  idea  that  their  views  and  opinions 
at  all  reflect  the  wish  or  opinion  of  this  city  generally  as  to  the  Ksch- 
Townsend  bill ;  and  we  respectfully  ask  the  Committee  on  Interstate 
Commerce  of  the  United  States  Senate  to  grant  a  hearing  of  the  com- 
mittee, that  they  may  make  known  the  real  opinion  and  wishes  of 
the  city  of  Danville  and  its  citizens." 
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Friday,  May  19,  1905. 

The  committee  met  pursuant  to  adjourmnent. 

Present:  Senators  Elkins  (chairman),  Cullom,  Kean,  Dolliver, 
Clapp,  Carmack,  Newlands,  and  Foster. 

The  chairman  stated  that  Senator  Foraker  would  be  absent  to-day 
on  account  of  continued  illness. 

STATEMEITT  OE  CAPT.  T.  0.  BUSH. 

Senator  Kean.  Please  state  your  name  and  occupation. 

Mr.  Bush.  My  name  is  T.  (j.  Bush;  my  residence  is  Birmingham, 
Ala.  I  am  in  the  iron  and  coal  business,  for  one  thing ;  I  am  largely 
interested  in  mercantile  business,  for  another,  and  perhaps  the  most 
important  matter  is  that  I  am  a  farmer.  I  do  not  know  but  that  at 
some  time  in  the  future  I  may  be  foolish  enough  to  want  to  run  for 
some  political  office,  and  so  it  is  necessary  for  me  to  be  a  farmer. 

Senator  Kean.  What  is  the  extent  of  your  business  ? 

Mr.  Bush.  My  business  chiefly  is  the  manufacture  of  iron. 

Senator  Kean.  What  is  the  extent  of  it? 

Mr.  Bush.  The  extent  of  the  business,  you  mean,  in  tonnage  or 
shipments  ? 

Senator  Kean.  Either  tonnage  or  shipments,  just  as  you  care  to 
state. 

Mr.  Bush.  The  total  iron  is  about  200,000  tons  manufactured  and 
shipped,  and  that  involves  the  raising  of  about  750,000  tons  of  coal ; 
and  out  of  the  coal,  of  course,  we  manufacture  the  coke  that  enters 
into  the  manufacture  of  iron.  My  mercantile  business  is  a  large 
wholesale  lobbing  business  in  Mobile.  My  home  is  in  Birmingham, 
where  my  headquarters  are. 

Senator  Kean.  How  many  furnaces  have  you? 

Mr.  Bush.  We  have  three  furnaces  and  one  new  one  under  con- 
struction— a  large  modem  furnace. 

Senator  Kean.  What  is  the  location? 

Mr.  Bush.  The  location  is  really  in  the  Birmingham  district,  but 
really  not  at  Birmingham.  Two  of  my  furnaces  are  at  Gadsden, 
Ala.,  and  two  are  in  what  is  called  the  Anniston  district,  just  on  the 
Alabama  mineral  division  of  the  Louisville  and  Nashville  Railroad. 

Senator  Kean.  Kindly  proceed  with  your  statement. 

Mr.  Bush.  My  interest,  Mr.  Chairman  and  gentlemen,  in  this  mat- 
ter, of  course,  is  from  the  shipper's  standpoint,  and  the  relation  which 
should  exist  between  the  shippers  and  the  transportation  companies. 

I  assume  that  this  question  is  one  of  very  great  magnitude  and  con- 
cerns all  the  interests  throughout  the  country.  In  fact,  I  think  the 
question  of  railroad  transportation  and  the  question  of  the  tariff  are 
the  two  most  important  questions  that  could  be  discussed  affecting  the 
general  business  of  the  country. 

I  apprehend  that  there  are  many  misunderstandings  as  to  the  real 
conditions  concerning  this  subject  under  discussion.  I  have  been  in 
the  practical  railroad  business,  and  therefore  I,  perhaps,  appreciate 
the  conditions.    My  interests,  however,  have  always  been  more  those 
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of  a  shipper  than  from  the  railroad  standpoint.  My  observation  has 
been  that  many  complaints  of  troubles  on  the  part  of  the  shipper  are 
imaginary  and  that  of  all  classes  of  people  I  Imow  they  are  probably 
the  most  easily  prejudiced  by  small  things.  Some  of  tnese  very  small 
affairs  in  the  railroad  business  tend  to  make  a  man  antagonistic  as 
regards  the  whole  railroad  situation.  Sometimes  a  man  will  be 
o^nded  by  the  conduct  of  some  little  station  agent  and  take  offense 
at  that  and  become  an  enemv  of  the  whole  railroad  situation. 

I  remember  once,  when  I  was  in  the  legislature  of  Alabama,  a 
member  of  that  body  introduced  a  bill  to  compel  every  railroad  com- 
pany to  weigh  every  bale  of  cotton  received  at  every  station  in  the 
State  and  to  deliver  that  cotton  at  its  destination  by  weight.  Of 
course,  that  was  absurd  and  the  bill  was  defeated.  But  I  asked  him 
afterwards  why  he  had  introduced  such  a  bill.  Well,  he  said  that 
in  his  town  there  was  a  shipment  of  two  bales  of  cotton  belonging 
to  two  different  people,  both  having  the  same  initials;  that  one  was 
a  very  small  bale  and  the  other  a  large  bale ;  that  they  were  shipped 
to  Coliunbus,  Ga.,  I  believe,  and  there,  by  reason  of  the  fact  that  Doth 
had  the  same  initials,  eerch  bale  went  to  the  wrong  warehouse,  and  on 
account  of  that  mistake  he  thought  that  all  the  railroads  in  the  State 
should  be  required  to  perform  that  service. 

You  find  people  who  become  prejudiced  because  the  railroads  do 
not  get  their  trains  at  their  stations  on  time.  I  remember  another 
case  in  the  legislature  of  Alabama.  One  man  from  north  Alabama 
was  very  aggressive  and  wanted  mandatory  powers  given  to  the 
railroad  commission.  I  asked  him  afterwards  why  he  talked  that 
way.  He  said  the  trains  were  frequently  late  at  his  place  and  he 
wanted  to  have  them  put  under  control. 

Now,  Mr.  Chairman,  there  is  another  cause  for  this  agitation, 
which  has  perhaps  even  less  excuse  than  these  other  cases,  and  that 
is  the  use  that  the  average  politician  makes  of  prejudices  which  can 
be  aroused  in  the  people  generally  against  railroads  and  corporations, 
and  I  do  not  know  of  many  instances  in  my  own  State  where  any 
candidate  for  office  has  not  made  use  of  that  material  for  his  own 
benefit.  The  result  is  that  prejudice  is  built  up  among  people  by 
them  being  told  that  the  railroads  are  in  the  wrong,  when  they  do 
not  know  really  whether  or  not  the  railroads  are  in  the  wrong. 

Mr.  Chairman,  if  your  physician  were  to  meet  you  every  morning — 
you  seem  to  be  in  very  fine  health — ^but  if  he  were  to  meet  you  every 
morning  and  tell  you  that  you  were  looking  badly  and  should  a^ 
you  to  let  him  feel  your  pulse 

Senator  Kean.  As  this  goes  into  the  record,  I  want  you  to  under- 
stand that  I  have  no  physician. 

Mr.  Bush.  Well,  we  will  imagine  some  other  healthy  man  whose 
physician  tells  him  these  things  every  morning.  How  many  days 
would  it  be  before  that  man  would  really  think  he  was  sick?  So 
you  see  how  easy  it  is  to  work  upon  the  prejudices  and  feelings  of 
the  people  in  that  way. 

I  have  always  found  that  the  interests  of  the  transportation  com- 

?anies  and  the  shippers  are  mutual  practically  all  along  the  line, 
find,  in  m^'  experience  as  a  railroad  man,  first,  and  then  in  my 
business  and  associations  with  them,  that  the  managers  of  railroads, 
as  a  rule,  are  ambitious  to  succeed,  and  they  can  only  succeed  by  the 
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good  will  of  their  patrons.  The  interest  that  people  manifest  some- 
times in  favor  of  the  railroads  is  very  ^reat,  according  to  the  stand- 
point from  which  they  look  at  it.  For  instance,  you  never  knew  of  a 
new  railroad  being  built  into  a  new  section  of  the  country  to  be  devel- 
oped but  what  the  people  were  greatly  interested  in  it,  and  in  many 
cases  were  willing  to  make  donations.  It  is  all  very  fine  until  they 
get  the  road ;  then,  when  they  get  it,  perhaps  they  turn  against  it. 

I  have  often  thought  about  the  great  stress  laid  upon  the  right 
of  railroads  to  condemn  rights  of  way.  The  more  I  have  thought 
about  that  the  more  I  have  concluded  that  the  law  was  not  enacted 
for  the  purpose  of  helping  the  railroad  man  to  inaugurate  something 
out  of  which  he  could  make  money,  but  it  was  to  furnish  facilities 
for  the  people  who  live  in  the  country.  You  can  readily  understand, 
if  there  was  no  law  enabling  a  railroad  company  to  condemn  a  right 
of  way,  how  one  selfish  man  could  make  thousands  of  people  suner 
for  the  lack  of  those  conveniences. 

I  mention  these  facts  because  I  think  we  ought  to  look  impartially 
into  this  Question,  which  I  shall  endeavor  to  do,  and  which  I  have 
always  endeavored  to  do. 

There  is  another  thing  in  regard  to  the  attitude  of  the  shippers, 
and  it  is  this:  You  may  say  what  you  please  about  the  average  busi- 
ness shrewdness  of  the  people  throughout  the  country,  but  they  are 
sometimes  too  shrewd  to  put  their  money  into  railroads.  I  do  not 
know  of  any  case,  except  away  back  in  railroad  history  many  years 
ago,  where  people  made  contributions  or  took  stock  in  railroads.  You 
find  it  is  not  a  general  thing  in  any  section  of  the  country  to  put 
money  into  railroad  securities  as  an  investment,  because  railroad 
securities  do  not  bear  large  enough  interest  to  meet  their  requirements 
or  their  wishes.  Of  course  in  that  section  of  the  country  where 
money  is  more  plentiful  and  where  people  are  satisfied  with  lower 
rates  of  interest,  then  those  securities  become  valuable  as  investment 
securities,  and  in  that  way  they  are  scattered  all  over  the  country. 

Senator  Kean.  Now,  Captain,  will  you  kindly  tell  us  what  you 
think  of  the  proposed  legislation — ^how  it  would  affect  you,  in  what 
particulars? 

Mr.  Bush.  My  objection  to  the  proposed  law  giving  the  power  to 
the  Commission  to  fix  rates  is  that  it  will,  in  my  judgment,  cause 
great  confusion  in  the  business  of  the  countrv.  Perhaps  no  one  ap- 
preciates how  this  traffic  business  has  been  built  up  from  a  small  thing 
to  a  very  great  thing,  how  intricate  it  is,  and  how  delicate  a  question 
it  is  to  adjust  rates  and  differences  to  meet  the  commercial  conditions 
which  exist  all  over  the  country. 

Senator  Kean.  You  are  a  very  large  shipper  of  iron  and  other  com- 
modities, and  have  to  deal  with  the  railroads  in  arranging  rates? 

Mr.  Bush.  Yes.  I  would  not  want  to  have  anybody  else  fix  that 
rate  for  me. 

Senator  EIean.  How  extensively  do  you  distribute  your  product 
over  the  country? 

Mr.  Bush.  From  Massachusetts  to  California.  There  is  scarcely 
a  road  or  a  line  that  reaches  out  of  Alabama,  with  all  of  its  ramifica- 
tions and  connections  toward  the  West,  the  Middle  West,  and  the 
East,  that  we  do  not  have  business  with,  and  we  are  concerned  and 
interested  in  all  those  roads. 
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Senator  Kean.  You  find  the  railroads  are  generally  willing  to  pve 
you  reasonable  rates ! 

Mr.  BuBH.  Surely.  I  would  like  to  make  this  statement — it  only 
applies  to  the  railroads  in  our  section  of  the  country.  You  under- 
stand that  we  have  systems  in  the  South — the  Louisville  and  Nash- 
ville, the  Atlantic  Coast  Line,  the  Southern,  the  Frisco  Line,  the 
Illinois  Central,  the  Seaboard  Air  Line,  the  Central  of  Gieorgia,  and 
some  others,  I  can  recall  the  time  when  the  district  in  which  I  live, 
which  now  fixes  the  price  of  iron  for  the  world  and  also  the  price  of 
steel,  had  practically  no  development  in  the  mineral  lines,  and  it  was 
not  a  great  many  years  ago  when  the  lands  in  that  section  of  the  coun- 
try were  selling  at  from  $1.25  to  $2.50  an  acre.  Then  the  railroads 
were  constmct«d  in  there,  and  then  began  this  development.  The 
necessities  on  the  part  of  the  railroad  companies  were  so  great  to 
build  up  this  business  that  I  know  that,  in  one  instance  particularly, 
large  sums  were  advanced  to  aid  in  building  furnaces,  rollme  millS;  etc 
When  this  business  began  to  grow,  of  course  there  was  no  large  home 
market  for  the  iron  in  Alabama  or  in  that  section,  and  therefore  it 
had  to  seek  markets  bevond  the  Ohio  River  and  north  of  the  Potomac, 
and  it  beciune  absolutely  necessary  for  those  roads  to  fix  rates  that  met 
the  commercial  conditions — that  is,  to  put  that  iron  into  the  northern 
markets  to  meet  competition  in  those  markets.  So  that  that  adjust- 
ment is  going  on  all  the  time,  and  at  times  the  railroad  companies  are 
called  upon  to  make  emergency  rat«s  that  are  absolutely  necessary  to 
keep  the  furnaces  going.  Wnen  times  are  good  the  shippers  are 
quite  willing  to  advance  rates.  Taking  the  whole  country,  tne  North- 
west particularly,  there  is  no  question  between  the  shippers  and  the 
railroad  companies;  in  fact,  they  work  very  harmoniously  together. 

I  would  like  now,  just  in  a  few  words,  to  call  attention  to  the  effect 
of  that  development,  in  order  to  show  that  the  present  conditions 
are  not  burdensome,  and  that  wonderful  progress  and  development 
have  taken  place  under  these  conditions.  For  instance,  it  is  an 
admitted  fact  that  tliere  has  been  a  great  decrease  in  the  per  ton 
mile  rate  for  the  last  twenty  years,  and  of  course  there  are  various 
reasons  why  the  railroad  companies  could  afford  that  decrease,  from 
the  point  of  having  practiced  better  economy  in  the  conduct  of  tiieir 
railroad  operations,  and  then,  again,  from  the  necessities  of  the  case. 

Take,  if  you  choose,  the  whole  country,  though  I  want  to  refer 
more  particularly  to  the  section  I  am  more  familiar  with. 
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I  mention  these  facts  to  show  what  has  been  the  result  of  the  ex- 
pansion and  extension  of  the  railroads,  because  they  have  been  the 
chief  factors  in  bringing  it  about  I  mention  it  also  because  they 
have  to  furnish  the  rates  that  bring  the  product  to  the  markets. 

Senator  Kean.  You  think  that  under  existing  conditions  the  South 
has  prospered? 

Mr.  Bush.  The  South  has  prospered  very  much  indeed;  and  I 
think,  Mr.  Chairman,  that  there  is  really  less  complaint  in  regard 
to  the  railroad  question,  based  upon  fact,  than  anywhere,  compara- 
tively. I  know  there  is  far  more  complaint  about  the  tariff  all  over 
the  country  than  about  the  railroads.  Yet  I  think  the  most  dan- 
gerous thing  to-day  would  be  to  appoint  five  men  and  give  them 
power  to  fix  the  tariff  for  this  country.  That  would  bring  us  into  a 
state  of  chaos  in  six  months  that  we  would  not  get  out  of  in  ten 
years. 

You  remember  the  effect  of  the  Wilson  bill  on  the  country.  I  re- 
member I  came  here  and  pleaded  before  Mr.  Wilson's  committee 
against  the  passage  of  that  bill  and  prophesied  just  what  has  hap- 
pened. It  was  not  so  much  because  of  the  real  effect  as  the  effect 
upon  people's  minds.  The  industries  have  been  built  up  under  the 
tariff  provisions,  and  it  probably  did  not  matter  whether  the  con- 
dition thirty  years  ago  was  right  or  wrong,  it  existed.  The  Gov- 
ernment had  invited  people  to  go  into  manufacturing  and  offered 
these  inducements,  and  to  make  any  violent  change  was  a  great 
injustice  to  them. 

Correspondingly  the  railroad  interests  have  built  up,  so  that  they 
have  300,000  miles  of  road  and  more.  I  suppose  very  few  people 
anticipated  that  the  time  would  ever  come  when  the  Government 
would  take  charge  of  these  properties  and  operate  them,  and  the 
people  would  have  been  slow  about  putting  their  money  into  them 
if  mey  had  thought  the  Government  would  ever  take  possession  of 
them.  I  know  I  should  not  like  to  have  the  Government  say  to  me: 
"  I  am  going  to  fix  the  maximum  prices  for  the  iron  business."  It 
is  true  that  one  is  a  public  utility  and  the  other  is  not,  but  it  is  money 
belonging  to  the  people  that  goes  into  both. 

I  have  no  interest  in  railroads — I  believe  I  have  a  few  shares  of 
stock  in  one  road  that  never  paid  a  dividend;  but  outside  of  that 
I  have  no  money  interest  in  the  world  in  them,  and  I  can  say 
from  a  selfish  standpoint  that  the  shippers  and  the  men  engaged  in 
business  under  certain  conditions  could  not  afford  to  see  the  trans- 

r>rtation  business  of  this  country  put  into  the  hands  of  a  few  men, 
don't  care  who  they  are,  to  fix  rates  arbitrarily  and  say  what  shall 
prevail.  If  you  have  ever  been  familiar  with  railroad  business  you 
would  know  that  it  is  very  difGcult  to  find  enough  intelligent  and 
skilled  men  to  attend  to  the  traffic  department  of  the  railway  busi- 
ness satisfactorily.  As  I  understand,  this  bill  proposes  to  make  the 
Interstate  Commerce  Commission  a  traffic  department  for  the  whole 
United  States  and  to  undertake  to  adjust  these  rates  to  commercial 
conditions  that  exist  all  over  the  country.  An  angel  could  not  do 
that.  There  is  no  human  power  can  do  that,  situated  as  these  men 
would  be,  without  the  training  and  without  knowledge  of  the  con- 
ditions that  exist  everywhere. 
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Senator  Kean.  And  you  do  not  think  that  if  the  Commission  had 
this  power  given  to  them  to  fix  a  rate  that  was  found  to  be  unjust 
and  unreasonable  that  would  satisfy  all  of  the  complaints  of  the 
people? 

Mr.  Bush.  Not  by  any  means.  You  would  simply  multiply  them 
a  thousand  fold. 

Senator  Kean.  They  would  then  think  of  something  else  they 
wanted  ? 

Mr.  Bush.  You  might  travel  all  over  the  country  and  you  would 
find  very  few  people  who  would  say  the  rates  are  too  high,  but  they 
will  all  say  that  they  ought  to  be  less.  The  real  problem  that  the 
railroad  companies  have  to  solve  to-day  is  the  adjustment  of  rates 
and  to  avoid  what  might  be  called  unjust  discrimination  in  rates. 
You  are  compelled  to  have  what  appear  to  be  discriminations.  For 
instance,  I  have  had  some  experience  as  a  business  man.  I  am  doing 
business  in  a  certain  particular  territory,  and  have  a  line  of  business 
that  will  make  me  a  reasonable  and  legitimate  profit,  bjit  I  want  to 
increase  the  volume  of  my  business,  and  so  I  go  out  with  a  lot  of  in- 
vitations to  sell  my  goods  to  everybody  for  less  than  the  usual  price 
in  order  to  increase  my  volume  of  business.  You  find  the  railroad 
companies  have  conditions  to  meet  like  this.  Take  the  South,  for  in- 
stance. There  are  thousands  of  cars  that  have  to  come  down  empty 
and  take  back  lumber,  for  instance,  going  to  the  West.  Thousands 
of  cars  come  down  there  loaded  with  merchandise  and  have  to  go  back 
empty.  That  sort  of  adjustment  is  going  on  all  the  time.  So  the 
railroad  company  thinks  it  had  better  make  some  change  in  its  rates 
to  meet  these  conditions  rather  than  be  hauling  empty  cars.  Those 
are  matters  that  we  can  not  fix  arbitrarily.  Nobody  is  harmed  when 
they  just  think  of  the  conditions.  We  have  complaints  in  our  own 
State  because  the  railroads  haul  goods  from  somewnere  else  at  a  lower 
rate.  Goods  come  into  the  country  by  coming  around  to  the  coast 
from  the  North,  and  when  they  get  there  they  meet  water  competition. 
I  can  remember  very  well  when  ffoods  were  brought  to  Mobile  f roto 
the  North  through  the  Gulf,  and  the  railroads  had  to  adjust  their 
rates  according  to  that  water  competition.  It  has  only  b^n  a  few 
years  ago  that  schooners  and  other  vessels  for  water  transportation 
fixed  the  rate  from  New  York,  Philadelphia,  and  Baltimore  to  Mo- 
bile. Take  the  interior  points ;  take  Montgomery  and  Birmingham. 
There  is  a  combination  of  rail  and  water  rates  from  New  York  and 
the  East  that  fixes  the  railroad  rates  so  that  you  can  not  change  them 
to  meet  other  conditions. 

Senator  Kean.  This  is  a  very  interesting  statement  of  yours.  If 
these  rates  were  disturbed,  do  you  think  that  would  have  any  effect 
on  the  schedule  of  wages? 

Mr.  Bush.  Surely,  Mr.  Chairman;  I  will  give  an  illustration  from 
my  own  business  on  that  point.  In  the  coal  business  in  my  State 
the  ordinary  scale  of  wages  is  a  sliding  scale  governed  by  the  prices 
of  iron,  certain  prices  for  coal,  and  so  on,  toward  a  maximum  and 
minimum  agreed  upon.  The  moment  that  the  iron  companies  make 
less  money  and  the  prices  of  iron  come  down,  immediately  they  have 
to  reduce  wages.  The  railroad  companies,  as  you  very  well  know, 
employ,  I  suppose,  about  1,300,000  or  1,400,000  people,  and  of  course 
that  means  five  or  six  million  people  to  be  supported*    But  it  does 
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not  end  there,  for  this  reason:  The  most  important  factors  to  the 
iron  and  steel  business  are  the  buyers,  and  the  best  buyers  are  the 
railroad  companies.  The  railroad  companies  of  this  country,  as  a 
whole,  consume  about  one-third  or  more  of  the  iron  and  steel  pro- 
duced. So  you  can  see  how  many  millions  of  people  that  affects  when 
all  these  ramifications  of  business  are  considered  and  the  intimate 
relations  in  every  section  of  the  country  between  the  coal  business, 
the  iron  business,  and  the  railroad  business. 

Our  great  stagnation  in  the  iron  and  steel  business  in  1904  was  due 
to  the  inability  of  the  railroad  companies  to  sell  securities  in  order 
to  raise  money  to  make  extensive  improvements.  They  came  to  a 
standstill,  and  so  the  iron  business  came  to  a  standstill.  I  feel  this 
way,  that  the  railroad  companies,  if  they  are  allowed  to  charge  a 
reasonable  rate,  can  furnish  mcreased  facilities. 

Senator  Kean.  And  you  find  that  they  do  charge  reasonable  rates? 

Mr.  Bush.  That  is  my  experience. 

Senator  Kean.  Have  you  had  any  differences  with  them? 

Mr.  Bush.  Some  small  ones  sometimes. 

Senator  Kean.  How  have  vou  settled  them  ? 

Mr.  Bush.  Always  amicably.  We  can  not  always  do  that,  but 
there  has  been  nothing  worthy  of  mention  at  all. 

I  want  to  call  attention  to  one  fact  that  is  so  vital  to  the  iron  and 
coal  interests  in  regard  to  these  facilities.  You  probably  know  that 
up  to  this  time  the  history  of  the  iron  trade  has  shown  that  it  has 
doubled  about  every  ten  years.  The  coal  business  has  increased  to 
about  370,000,000  tons  from  almost  nothing  many  years  ago.  You 
will  find  that  if  this  increase  goes  on  in  ten  years  the  demand  will  be 
for  40,000.000  tons  of  iron  in  this  country,  and  the  tonnage  would 
increase  probably  80  per  cent. 

The  transportation  facilities  are  necessary  to  meet  those  require- 
ments. I  feel  that  if  the  railroad  companies,  or  any  other  public 
utility  that  has  to  meet  the  demands  of  the  people,  are  not  able  to 
meet  these  requirements  we  will  have  inconvenience  and  loas.  The 
truth  of  it,  Mr.  Chairman,  is  I  dofi't  think  there  are  many  people 
who  know  how  big  this  country  is,  the  immensity  of  it,  its  resources, 
and  its  rapid  development.  Then  to  talk  about  a  few  men  compre- 
hending the  situation  from  the  transportation  standpoint,  when  there 
are  300,000  miles  to  serve  from  Maine  to  California,  is  to  me  an 
absurdity. 

Senator  Kean.  Your  statement  is  very  interesting. 

Mr.  Bush.  Understand  me,  I  do  not  mean  any  reflection  upon  the 
men  who  compose  the  Commission  at  this  time  or  who  may  hereafter 
compose  it.  Every  sensible  man  must  know  his  own  limitations. 
I  think  the  worst  thing  that  could  happen  those  gentlemen,  and 
from  which  they  would  pray  the  most  lervently  to  be  delivered,  is 
from  entering  upon  responsibilities  of  that  kind,  because  they  would 
simply  be  staggering. 

Then  there  is  another  thing.  You  can  readily  see  that  one  thing 
leads  on  to  another.  You  may  say,  "  Oh,  well,  they  will  fix  a  rate 
here  and  there."  That  means  that  if  they  have  the  power  to  fix  a 
rate  they  will  do  it,  whether  the  rate  is  wanted  or  not.  The  people 
will  demand  rates,  and  they  will  have  to  meet  the  requirements. 

HY— VOL  4—05 10 


2972  BEGULATION   OP  RAILWAY   RATES. 

Not  long  ago  one  of  the  members  of  the  Georgia  State  commission 
was  talking  with  me,  and  I  asked  him  how  often  the  commission 
met.  He  said,  "  We  meet  as  often  as  it  is  necessary,  but,"  he  said, 
"  the  people  are  not  satisfied,  and  want  us  to  meet  oftener  and  do 
more.  We  have  a  contest  going  on  now  in  our  State  where  the 
chairman  of  the  commission  wants  the  Alabama  legislature  to  adopt 
by  the  wholesale  the  Geor^a  rates,  to  apply  every  condition  m 
Georgia  to  every  condition  m  Alabama;  you  can  see  what  trouble 
that  Drings.  As  soon  as  you  tell  people,  "  Here  is  a  great  wrong 
being  done,  and  something  ought  to  be  done  to  remedy  that  wrong," 
why^  of  course  the  people  wifl  want  that  remedy.  You  know,  Mr. 
Chairman,  that  any  little  concession  the  railroad  could  make  would 
not  satisfy  them;  it  would  all  disappear  in  going  down  the  line  to 
the  consumer. 

It  reminds  me  a  little  of  a  story  that  I  heard  once  by  a  minister. 
It  seemed  he  was  trying  to  raise  funds  in  a  Hardshell  Baptist  country 
for  missions.  He  thought  he  had  made  a  very  fine  speech,  and  the 
Hardshell  minister,  who  was  presiding,  got  up  and  said,  "  That 
reminds  me  of  the  man  who  wanted  to  move  a  barrel  of  tar  from  one 
point  to  another.     He  had  the  barrel  of  tar  at  one  end  of  the  line  and 

{)laced  an  empty  barrel  at  the  other  end,  and  then  stationed  a  whole 
ot  of  men  with  gourds  between.  One  would  dip  with  the  gourd  out 
of  the  first  barrel  and  pour  it  into  the  gourd  of  the  next  man,  and  so 
on,  until  it  got  to  the  empty  barrel.  But  when  they  had  got  the  first 
barrel  emptied  there  was  no  tar  in  the  other  barrel ;  it  had  all  stuck 
to  the  gourds." 

So  if  the  railroads  should  undertake  to  make  a  reduction  of  rates 
I  am  afraid  the  consumer  would  never  feel  the  effect  of  it,  because 
before  the  effects  of  the  reduction  got  to  him  there  would  not  be 
enough  left  to  divide. 

Senator  Kean.  Captain,  there  are  a  number  of  other  gentlemen 
who  would  like  to  be  heard.     Have  you  finished  your  statement? 

Mr.  Bush.  I  want  to  say  this,  Mr.  Chairman :  This  question  is  so 
important  that  I  think  our  legislators  in  Washington  can  afford  to 
act  wisely  about  it,  because  if,  after  the  discriminations  are  remedied 
and  after  the  rebates  are  ended,  then  if  that  does  not  solve  the  prob- 
lem you  can  tackle  it  in  some  other  way.  But  Congrass  will  be  here 
when  you  and  I  are  gone,  and  there  will  be  other  Presidents  to  look 
after  this  matter  if  our  distinguished  President  now  does  not  get 
what  he  would  like  to  have.  So  that  we  can  afford  to  be  conservative 
in  undoing  a  wrong,  because  otherwise  it  is  much  worse  than  to  leave 
it  alone.  My  friend  John  Allen  once  declared  that  he  would  not  run 
for  office  again,  but  he  said,  "  The  last  day  of  my  time  is  time  enough 
to  say  that."  So  the  last  day  is  time  enough  to  enter  upon  something 
that  is  apparently  so  radical  that  it  might  do  great  harm  to  all  the 
business  interests  of  the  country. 

I  would  like  to  say,  in  addition,  for  the  benefit  of  my  railroad 
friends,  that  one  of  the  chief  causes  of  friction,  in  a  small  way, 
between  the  shippers  and  the  railroad  companies  is  the  method  now 
prevailing  with  the  railroad  companies  for  adjusting  claims.  The 
delay  in  doing  that,  I  think,  has  caused  more  trouble  than  many 
other  things  combined.  I  think  that  is  something  they  have  not 
improved  upon,  and  that  ought  to  be  done. 
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Senator  Foster.  I  was  somewhat  interested  in  your  statement,  and 
I  would  like  to  ask  you  this  question:  In  your  judgment,  is  it  pos- 
sible for  the  Government  to  select  men  of  competency  and  ability  who 
would  fairly,  honestly,  and  intelligently  establish  freight  rates  i 

Mr.  Bush.  No,  sir;  I  do  not  think  so. 

Senator  Foster.  You  think,  then,  it  is  impossible  for  the  Govern- 
ment to  select  a  bodv  of  men  of  such  character? 

Mr.  Bush.  I  do,  oecause  I  think.  Senator,  if  the  Government  were 
to  select  five  of  the  most  experienced  and  wisest  traffic  men  in  this 
country  to  take  care'  of  that  whole  situation  it  would  involve  too 
much  work  for  them  to  accomplish.  You  know  the  Government  is 
not  likely  to  select  railroad  traffic  men  for  that  place. 

Senator  Foster.  Why  not?  • 

Mr.  Bush.  Well,  simply  because  the  supposition  would  be  that  they 
would  be  biased  in  favor  of  the  railroad  companies  if  they  had  been 
in  their  employ.  Not  that  they  would  be  biased,  but  I  am  judging 
by  past  experience  in  selecting  men,  both  for  National  and  State 
commissions.  No  railroad  man,  so  far  as  I  know,  has  ever  been  put 
on  a  State  commission  in  the  South. 

From  1890  to  1904  the  railroad  mileage  of  this  country  increased 
from  210,000  to  300,000  miles,  including  sidings.  We  may  expect  an 
increase  of  population  of  15,000,000  in  the  next  ten  years  compared 
with  1800.  We  have  an  increase  in  agricultural  products  of  more 
than  $2,000,000,000  in  ten  years,  and  of  mining  and  manufactured 
products  of  $5,000,000,000.  Ten  vears  ago  agricultural  values  were 
$3,000,000,000,  now  $5,000,000,000.*  Mining  and  manufactured  values 
were  $10,000,000,000,  now  $15,000,000,000.  These  two  interests  are 
now  $7,000,000,000  more  per  annum  than  in  1890.  W]\nt  great  factor 
chiefly  brought  about  this  marvelous  increase?  Unquestionably  the 
extension  and  expansion  of  the  railroads.  New  mileage  of  railroads 
will  unquestionably  become  necessary.  The  same  is  true  as  to  new 
equipment. 


1890. 


Lfocomotiyee  or  englnen 31,062 

Freight  cars l,0fiO,lW 

PlUBenger  cars Zi,H& 


1904. 


44,629 

1, 624,160 

28,646 


The  total  mileage  tons  in  1890  were  16,604,012,396;  in  1894, 
171,290,310,685,  or  about  two  and  one-half  times  that  of  1890.  The 
increased  number  of  locomotives  and  cars  for  the  ten  years  was  about 
40  per  cent;  increased  volume  of  freight,  153  per  cent.  From  1897  to 
19(M  the  increase  in  seven  years  would  give  300,000,000,000  mileage  tons 
against  170,000,000,000  mileage  tons  as  now  exists,  which  would  require 
nearly  double  the  carrying  capacity  to  move  the  additional  tonnage. 
The  output  of  bituminous  coal  is  now  about  250,000,000  tons.  In  ten 
years  it  will  likely  grow  to  500,000,000  or  more.  The  present  output 
of  iron  is  20,000,000  tons  per  year.  In  ten  years  it  will  likely  in- 
crease to  40,000,000.  How  will  the  transportation  companies  be  able 
to  provide  the  equipment  to  move  this  tonnage  if  they  are  not  per- 
mitted to  manage  their  business  and  obtain  a  reasonable  profit?     If 
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the  railroad  companies  are  not  prosperous,  they  can  neither  sell  their 
securities  for  improvements  nor  provide  for  them  out  of  their  current 
revenue. 

According  to  my  experience,  one  of  the  chief  causes  of  friction  or 
dissatisfaction  on  the  part  of  the  shipper  is  the  present  method  of  the 
railroad  companies  for  adjusting  claims.  This  could  be  improved 
upon,  and  I  think  it  should  be.  There  would  be  much  better  feeling 
between  the  shippers  and  the  railroad  companies  as  a  whole. 

STATEMEirr  or  me.  WILLIAM  8.  PUJHrG. 

Senator  Kean.  Please  state  your  residence  and  occupation. 

Mr.  Pilling.  I  reside  in  Philadelphia,  and  I  am  in  the  iron  and 
steel  business. 

Senator  Kean.  Please  state  the  extent  of  vour  business. 

Mr.  Pilling.  I  am  a  member  of  the  firm  of  Pilling  &  Crane;  our 
principal  business  is  in  iron  ores,  coke,  soft  coal,  pig  iron,  and  cement. 
We  act  as  selling  agents  for  three  large  mining  companies  in  the 
East,  several  of  the  large  Lake  Superior* mines,  and  for  some  foreign 
mines  in  Nova  Scotia,  Sweden,  and  the  Mediterranean  countries.  We 
are  also  sales  agents  for  five  blast-furnace  plants,  all  in  the  East,  and 
sales  agents  for  a  large  cement  company.  Our  business,  under  nor- 
mal conditions  of  activity,  amounts  to  about  1,500,000  tons  of  iron 
ore.  We  sell  over  1,000  tons  per  day  of  pig  iron,  about  500,000  tons 
of  coal  and  coke,  and  3,000  barrels  per  day  of  cement.  We  have 
large  financial  interests  in  many  of  the  companies  we  represent.  In 
some  cases  we  are  the  executive  officers  of  them. 

Senator  Kean.  How  extensively  do  you  ship  over  the  country? 

Mr.  Pilling.  How  extensively  in  tonnage? 

Senator  Kean.  No;  in  distribution. 

Mr.  Pilling.  Our  business  is  principally  in  the  East;  we  have 
offices  in  Pittsburg,  Philadelphia,  New  York,  and  Boston.  The 
products  we  ship  do  not  usually  stand  very  long  transportation;  they 
are  more  what  you  might  call  materials  to  be  msposea  of  in  the  local 
markets. 

Prior  to  1890  I  was  treasurer  and  executive  officer  of  a  large  iron 
company.  Since  then  I  have  been  in  business  with  my  partner. 
Prior  to  1870  most  of  the  pig  iron  was  made  in  the  East;  there  were 
a  few  furnaces  in  New  Jersey,  a  few  in  eastern  New  York,  and  most 
of  them  in  eastern  Pennsylvania.  Anthracite  fuel  was  used,  and 
there  were  charcoal  fu ranees  in  all  parts  of  the  country — New  Eng- 
land, the  Middle  States,  and  the  South. 

Senator  Kean.  How  many  blast  furnases  are  left  in  the  Lehigh 
Valley  ? 

Mr.  Pilling.  I  should  say  20  or  25. 

Senator  Ke^vn.  Are  there  as  many  as  that  left  there  in  blast? 

Mr.  Pilling.  Yes,  sir. 

Senator  Kean.  I  thought  it  was  the  fact  that  all  that  business  had 
passed  away  from  the  I^ehigh  Valley. 

Mr.  Pilling.  No.  I  was  going  to  say  it  reached  a  point  where  it 
declined  on  account  of  the  development  of  other  sections.  About 
1870  the  development  of  Lake  Superior  iron  ore  increased,  and  the 
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conditions  in  regard  to  coking  coals  in  the  Connellsville  district 
brought  about  a  tremendous  development  in  the  Central  West,  west- 
em  Pennsylvania,  Ohio,  and  the  Wheeling  district.  Then  that 
development  extended  farther  west,  to  Illinois  and  adjacent  States. 
Then  Virginia  became  a  large  factor,  and  that  was  followed  by  a 
very  large  development  in  Alabama  and  Tennessee.  The  last  ^'eat 
development  has  been  in  western  New  York — what  we  call  the  Buf- 
falo district.  Iron  is  produced  practically  in  all  sections  of  the 
United  States,  but  principally  in  the  districts  I  have  mentioned. 
Colorado  is  quite  an  important  field  also.  The  successive  develop- 
ment of  these  various  sections  brought  about  competition  between 
the  different  districts,  each  one  seeming  to  have  some  advantage  over 
the  other.  One  had  cheap  fuel;  one  or  more  had  cheap  ores;  some 
had  both.  The  eastern  section,  in  which  I  am  most  interested,  had  no 
si>ecial  advantages,  except  that  they  were  naturally  assembling  points, 
largely  due  to  the  fact  that  business  had  been  done  there  m  prior 
years  and  the  men  were  still  there  and  understood  the  business. 
Lately  New  Jersey  has  become  a  great  producing  field — ^the  northern 
psLTi  of  New  Jersey. 

Senator  Kean.  That  is  the  one  in  Mr.  Wharton's  place? 

Mr.  PiLiJNO.  Yes,  sir.  There  is  one  at  Peak  Crest  and  one  at 
Phillipsburg,  and  Oxford  is  about  being  rebuilt  and  will  be  a  factor 
sgain.    Then  there  is  a  spiegel  furnace  building  in  New  Jersey. 

Senator  Kean.  Please  tell  us  in  regard  to  freight  rates  on  shipments 
of  those  ores,  rather  than  as  to  the  manufacturing.  We  are  inquiring 
upon  the  question  whether  we  should  give  to  the  Interstate  Commerce 
Commission  additional  powers  in  regard  to  control  over  railroads 
and  rates,  and  we  would  like  to  know  whether  you,  in  your  business 
i»xperience,  have  found  it  difficult  to  arrange  with  railroads  as  to  rates, 
whether  you  found  the  rates  to  be  reasonable,  or  whether  you  have 
bad  complaints  to  make,  or  have  heard  complaints  as  to  the  treat- 
ment by  the  railroads  of  their  patrons. 

Mr.  Pilling.  In  former  years  we  had  great  cause  for  complaint. 
We  could  hardly  go  into  any  large  business  without  getting  special 
I'ates.  We  also  knew  or  suspected  that  every  competitor  had  private 
rebates,  which  we  seemed  to  be  unable  to  get  unless  we  discovered 
that  our  competitors  were  getting  them.  We  also  knew  that  there 
was  discrimination  in  regard  to  car  supply,  and  that,  especially  in 
my  operations,  was  very  serious.  We  have  reason  to  believe,  and 
are  satisfied  ourselves,  that  these  abuses  have  all  been  corrected. 

Senator  Kean.  That  is,  you  know  of  no  rebates  being  given  at 
present  ? 

Mr.  Pilling.  I  know  of  no  rebates  being  given  in  that  shape. 

Senator  Kean.  How  about  discriminations? 

Mr.  Pilling.  And  no  discriminations.  There  is  still  considerable 
complaint  al>out  local  rates  on  what  is  known  as  "  short  hauls,"  but 
those  are  taken  up  separately  for  each  particular  case. 

The  whole  freight  situation  in  the  iron  business  is  now  very  com- 
plex, owing  to  the  great  numl^r  of  districts  in  which  iron  is  made 
under  varying  (•onditions.  The  ^vant  menace  that  I  see  in  anv  central 
power  fixing  those  rates  would  be  that,  through  lack  of  understand- 
ing of  the  conditions,  they  might  fix  a  rate  to  suit  one  section  which 
would  be  a  great  injustice  to  another,  and  before  the  other  sections 
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could  present  their  cases  and  have  them  corrected  they  might  be  in  the 
hands  of  the  sheriff.  Also,  the  lowering  of  rates  in  one  section  would 
be  equivalent  to  the  advance  of  rates  in  another.  It  has  been  demon- 
strated that  in  times  of  great  depression  of  the  iron  business  in  a 
canal  district  the  iron  can  now  go  out  of  the  other  districts.  It  is  a 
case  of  the  survival  of  the  fittest  as  regards  each  section.  The  con- 
cern which  has  the  best  plant  and  the  best  management  will  live  and 
the  others  drop  out.  In  time?  of  prosperity  all  prosper  about  alike. 
There  has  been  a  general  equilibrium  established  among  the  different 
districts,  and  we  should  consider  it  a  very  serious  problem  to  attempt 
to  take  up  detailed  rates  which  might  affect  one  section  in  New  Jersey 
as  compared  with  another. 

We  also  have  in  mind  the  fact,  without  imputing  philanthropy  to 
the  railroads,  that  they  are  interested  in  buildmg  up  these  industries. 
The  iron  trade  has  prospered  wonderfully.  From  a  million  tons  in 
1860  it  has  gone  up  to  24,000,000  tons  now.  Every  ton  of  pig  iron 
means  3  or  4  tons  of  raw  material,  so  that  the  tonnage  nandled 
by  the  different  railroads  to-day  in  pig  iron  is  over  100,000,000  tons. 

We  also  know  that  the  railroads  are  great  customers  in  the  iron 
business.  The  iron  trade  never  prospers  imless  the  railroads  are  large 
buyers.  An^ything  that  would  halt  their  development  or  expansion 
would  certainly  reflect  upon  the  iron  trade  and  bring  about  great 
depression,  and  when  the  iron  trade  is  touched  all  other  trades  suffer 
with  it. 

Senator  Kean.  Then  you  think  the  existing  conditions  can  be 
safely  left  as  they  are  ? 

Mr.  Pilling.  We  very  much  prefer  leaving  them  as  they  are.  The 
railroad  oflScials  thoroughly  understand  the  situation. 

If  a  commission  could  be  appointed  and  devote  all  its  time  to  the 
iron  trade  alone  I  think  it  would  take  all  of  its  time  to  make  an  intelli- 

fent  study  of  the  situation  and  learn  all  about  it,  so  that  they  could 
ecide  questions  constantly  arising.  But  if  one  section  should,  by 
some  act  of  this  Commission,  be  placed  at  a  disadvantage,  with  the 
great  amount  of  business  before  the  Commission,  that  case  might  not 
be  heard  in  time  to  save  the  perpetration  of  a  very  great  wrong. 

STATEMENT  OF  ME.  EOBEET  M.  LESLIE. 

Senator  Kean.  Please  state  your  residence  and  business. 

Mr.  Leslie.  Philadelphia;  I  am  a  manufacturer  of  Portland  ce- 
ment, and  also  jobber  and  dealer  in  cement  generally. 

Senator  Kean.  Please  state  the  extent  of  your  business. 

Mr.  Leslie.  I  have  been  in  the  cement  business  since  1874,  as  an 
importer  and  dealer,  and  of  late  years  as  a  manufacturer  of  Portland 
cement. 

Senator  Kean.  Wliere  ? 

Mr.  Leslie.  At  a  number  of  works  in  Pennsylvania,  New  York,  and 
elsewhere. 

Senator  Kean.  Not  any  in  New  Jersey  ? 

Mr.  Leslie.  We  quit  on  the  Pennsylvania  side,  thinking  at  first  we 
would  establish  it  on  the  line  of  railroads.  We  have  works  now  in 
New  Jersey.     I  knew  it  was  a  good  thing.    The  cement  business  is 
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one  that  runs  in  certain  parallel  lines  with  iron  interests,  because  it 
requires  a  great  deal  of  material  to  be  assembled  in  order  that  there 
shall  be  a  certain  amount  of  material  outbound.  It  resembles  coal, 
however,  in  the  sense  that  the  freight  rate  is  in  many  cases  eauivalent 
to  the  cost  of  the  material  at  the  mill.  So  that  it  is  essentially  an  in- 
dustry that  goes  to  the  question  of  the  regulation  of  freight  rates. 
Our  own  business  represents  some  of  the  largest  cement  works. 

Senator  ICean.  What  is  the  tonnage? 

Mr.  Leslie.  The  outbound  tonnage  is  about  600,000.  We  are  also 
large  jobbers,  to  the  extent  of  50,000  tons  more. 

As  to  the  question  of  duty  on  cement,  I  have  appeared  before  every 
committee  since  1883,  when  was  enacted  the  original  tariff,  in  order 
to  try  to  keep  the  rate  of  duty  on  cement  stable  and  uniform.  I  was 
fortunate  in  doing  that  through  the  consideration  of  the  Wilson  bill, 
the  Mills  bill,  and  every  other  bill.  In  appearing  here  I  speak  not 
for  the  industry,  but  simply  as  a  volunteer  witness  for  myself.  I 
feel  just  the  same  sentiment  about  it,  that  we  should  try  to  keep  the 
rate  situation,  which  represents  half  the  cost  of  this  material  when 
it  reaches  the  consumer,  just  as  stable  as  we  were  able  to  keep  the 
tariff  on  this  commodity  for  all  these  years. 

When  the  question  first  came  up  as  to  the  tariff  on  cement  I  had  an 
output  probably  of  100,000  barrels.  That  was  in  1885-86.  To-day 
that  industry  represents  nearly  30,000,000  bushels.  That  great  in- 
crease has  been  due  to  the  stability  of  the  conditions  that  governed  the 
manufacture  of  Portland  cement  in  this  country.  Yet  the  tariff  was 
a  perfectly  insignificant  one — ^hardly  20  per  cent — ^but  with  that  small 
duty  this  great  mdustry  grew. 

My  feefing  is,  as  the  duty  affected  the  cost  or  the  selling  price  of 
our  commodity,  so  the  freight  rate,  which  is  the  other  half  of  what 
this  commodity  costs  the  consumer,  is  equally  important  and  vital 
to  this  industiy.  The  only  thing  that  industry  does  not  want  is  a 
series  of  freight  rates  that  will  resemble  a  patchwork  quilt.  In 
other  words,  the  very  minute  that  any  indivioual  or  body  of  com- 
missioners begins  to  "discuss  what  foreign  rates  from  San  Francisco 
inbound  should  be,  with  a  water  rate  from  Europe  to  central  points 
in  California,  and  then  discuss  what  the  rate  should  be  from  New 
York  inbound  for  the  same  number  of  miles,  they  will  get  into  such 
serious  complications  that  there  will  be  no  relative  values  in  brands. 
The  rates  are  governed  in  these  cases  to  the  consumer  by  the  fact  that 
at  one  point  Portland  cement  comes  in  free  as  ballast  and  in  the  other 
case  it  pays  duty.  So  that  these  rates  which  represent  the  cost  to 
the  consumer  would  be  absolutely  different  under  identical  circum- 
stancCvS  in  different  sections  of  the  countrv. 

The  point  I  make  is  that  in  our  own  industry,  as  well  as  in  the 
iron  and  steel  and  all  the  great  industries  of  the  country,  the  day 
of  the  expert  has  come.  We  are  no  longer  business  men;  we  are  pro- 
fessional men.  We  are  just  as  much  professional  men  in  these  great 
industries  as  the  president  of  a  railroad  is  a  professional  man,  or  a 
doctor  and  a  lawyer  are  professional  men.  The  day  of  the  amateur 
is  gone;  he  can  not  live.  The  amateur  manufacturer  or  merchant 
can  no  longer  live.  It  is  really  more  vital  than  the  fixing  of  tariffs 
on  fruits,  which  affect  the  prices  to  the  consumer.  It  is  a  very  seri- 
ous question,  the  appointment  of  a  commission  to  fix  rates.    Highly 
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educated  they  may  be,  but  they  are  not  trained  for  this  business, 
and  in  a  measure  answer  the  title  "  amateur." 

Senator  Ejian.  Do  you  find  the  rates  reasonable  at  present? 

Mr.  Leslie.  I  have  never  seen  the  time  in  my  experience,  since  the 
passage  of  the  Elkins  hiw  and  the  prohibition  oi  rebates,  when  I 
have  not  felt  that  we  always  had  a  good,  square  deal,  a  fair  rate,  and 
the  best  the  railroads  could  give  under  the  circumstances.  I  have 
had  the  handling  of  large  volumes  of  inbound  cement  from  Europe, 
but  I  want  to  emphasize  the  absolute  importance  of  exjjerts  handling 
this  business.  Take  the  Hudson  River,  where  the  cement  will  come 
into  New  York  by  water.  It  will  compete  in  that  market  at  certain 
times  of  the  year  with  cement  from  the  Lehigh  or  New  Jersey  dis- 
tricts. When  the  Hudson  freezes,  an  expert  freight  agent  and  an 
expert  shipper  would  likely  agree  that  in  the  winter  time,  when  the 
business  was  noncompetitive  by  reason  of  the  canals  being  frozen,  in 
that  case  the  railroads  should  get  a  little  more  on  the  freight  rote. 
In  other  words,  all  this  freight  making  is  a  shipping  condition  in 
each  part  of  the  country  and  requires  the  greatest  expert  knowledge 
on  the  part  of  the  man  making  the  rates  as  to  the  conditions  gov- 
erning. 

Senator  Carmack.  Your  point  is  that  as  soon  as  a  cold  spell  of 
weather  comes  and  stops  competition  the  railroads  should  be  allowed 
to  put  up  rates? 

Mr.  Leslie.  No  ;  my  idea  is  this :  That  in  order  to  get  certain  ma- 
terials into  certain  sections  of  the  country,  which  probably  under 
ordinary  conditions  might  not  come  in  that  section,  which  makes  a 
competition  in  that  section  between  various  manufacturing  centers, 
then,  in  that  case,  the  railroad  makes  an  extremely  low  rate  to  get 
goods  from  its  section  of  the  country  into  that  market,  adding  to  the 
competition  of  these  great  world  markets  like  New  York  and  Boston. 
Then  when  the  conditions  under  which  that  competition  has  been 
promoted  cease,  the  .reason  for  that  extremely  low  rate  ceases,  and  it 
seems  a  fair  proposition  that  when  the  railroads  havfe  transported  it 
at  less  than  the  average  per  ton  per  mile  rate,  the  water  transportation 
having  ceased  by  reason  of  natural  conditions,  then  the  railroads 
should  have  some  opportunity  to  get  back.    That  is  my  view. 

Senator  Carmack.  Do  you  not  think  that  is  one  plan  of  fixing 
rates  which  would  be  very  disturbing,  when  the  rates  would  depend 
greatly  on  the  weather? 

Mr.  Leslie.  No;  because  the  weather  on  the  Hudson  River  is  a 
fixed  fact,  and  in  different  sections  there  are  different  fixed  facts 
governing  conditions. 

Senator  Carmack.  If  it  should  happen  to  be  a  very  warm  winter, 
that  would  affect  the  rates  differently  from  the  conditions  existing 
in  very  cold  w^eather. 

Mr.  Leslie.  It  would  be  fixed  at  about  the  time  that  navigation 
closes.  This  market  is  one  that  is  naturally  tributary  to  the  Hudson 
district.  If  the  Hudson  district  alone  were  allowed  to  come  into 
New  York  City,  the  prices  of  cement  would  advance  very  largely. 
But  from  the  fact  that  Lehigh  cements  r.nd  some  Maryland  cements 
are  allowed  to  come  in  by  reason  of  extremely  low  rates,  the  consumer 
in  the  New  York  market  gets,  during  the  building  season,  which  is 
the  summer  season,  rates  on  cement  that  have  never  been  made  any- 
where in  the  world. 
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STATEMENT  OF  ME.  CHAELE8  A.  PAIHTEB. 

Senator  Kean.  Please  state  your  residence  and  occupation. 

Mr.  Painter.  My  residence  is  Pittsburg.  I  am  now  a  broker.  I 
have  been  engaged  in  iron  and  steel  and  cotton-tie  manufacture.  I 
was  raised  in  the  iron  and  steel  business,  making  hoop  iron  and 
cotton  ties.  Cotton  ties  are  an  article  that  depends  a  great  deal  on 
railroad  rates.  I  have  had  the  pleasure  of  meeting  nearly  all  the 
traffic  managers  of  the  railroads  of  the  country,  and  m  all  my  sixteen 
years  of  experience  I  have  found  them  a  most  agreeable  and  intelli- 
gent set  of  men  to  deal  with. 

I  can  not  help  but  feel  that  if  the  Government,  by  a  commission, 
undertakes  the  duties  now  being  performed  by  these  intelligent  rail- 
road men  from  Maine  to  California,  they  will  find  themselves  in  a 
very  short  time  in  a  terrible  mess.  The  different  industries  that  have 
grown  up  in  the  United  States  would  suffer  terribly  while  they 
were  attempting  to  adjust  some  of  the  visionary  differences  and 
troubles  that  always  arise,  no  matter  how  perfect  freight  rates  may 
be.  The  laws  of  the  United  States,  as  they  stand  now,  if  well  en- 
forced, I  think,  will  bring  about  better  results  than  further  extend- 
ing the  powere  of  the  Commission. 

STATEMENT  OF  ME.  EOBEET  GATES. 

Senator  Kean.  Please  state  your  residence,  and  whom  you  repre- 
sent. 

Mr.  Gates.  I  am  from  Tennessee.  I  represent  the  industrial 
immigration  department  of  the  Louisville  and  Nashville  Railroad. 

Senator  Kean.  Please  proceed  with  your  statement,  and  kindly 
make  it  as  brief*  as  possible. 

Mr.  Gates.  I  could  postpone  my  statement  until  a  more  favorable 
time,  if  desired. 

Senator  Kean.  There  is  only  just  so  much  time,  anyway.  So 
please  proceed. 

Mr.  Gates.  Mr.  Chairman,  I  am  so  little  accustomed,  of  late  years, 
to  speaking  and  thinking  on  my  feet  before  an  audience,  that  I  have 
concluded  to  put  the  remarks  I  want  to  submit  in  writing,  and  will 
do  the  best  I  can  to  present  them. 

In  considering  legislation  it  is  well  to  bear  in  mind  that  laws  have 
their  limitations,  be  they  ever  so  wise.  Law  can  not  absolutely  cure 
or  prevent.  The  inherent  evils  of  human  relations  are  minimized  or 
aggravated  as  laws  are  wise  or  unwise.  The  real  effect  of  law, 
therefore,  is  to  re.strain  or  encourage. 

In  the  matter  of  the  complicated  interests  involved  in  the  proposed 
legislation  with  reference  to  transportation  rates,  the  fact  of  the 
inadequacy  of  law  to  absolutely  prevent  or  relieve  should  be  recog- 
nized. In  this  case  it  is  strikingly  manifest,  for  it  would  be  difficult 
to  strengthen  the  law  as  it  is  along  the  lines  of  prevention  or  cure. 
It  would  teem,  therefore,  that  the  failure  to  minimize  existing  evils 
is  due,  not  to  the  laws,  but  to  their  nonenforcement  or  absence  of  vig- 
orous efforts  at  enforcement.    This  has  been  so  clearly  developed  m 
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(he  discussion  before  this  committee  that  it  would  be  useless  repeti- 
tion to  say  more.  I  am  content  to  simply  and  modestly  exhort  the 
Government  to  aggressive  diligence  in  enforcing  the  law  a^inst 
secret  rebates  and  rate  cutting.  Strenuousity  on  this  line  is  the 
demand  of  the  situation,  not  laws  conferring  impracticable  and  dan- 
gerous powers  on  an  extra-constitutional  body.  Criminal  railroads 
and  criminal  trusts,  criminal  corporations  and  individuals  as  well, 
should  be  made  to  drink  to  the  dregs  the  bitter  cup  of  violated  law 
and  outraged  public  interest. 

But  it  is  proposed  to  turn  away  from  this  simple  course,  which  re- 
quires only  that  the  ample  machinery  of  the  Government  shall  be  put 
in  force  against  the  violators  of  the  law,  and  enter  upon  the  devious, 
the  tangled,  and  dangerous  path  of  rate  making  by  a  commission  or 
five  or  seven  men.  To  the  ordinary  mind  it  is  difficult  to  discover 
any  relation  between  rate  making  and  secret  rebates;  how  shifting 
the  power  to  make  rates  will  prevent  secret  violations  of  the  same. 
It  seems  clear  that  the  Commission,  if  given  the  power  to  make  rates, 
will  find  itself  where  it  is  now — dependent  on  tlie  enforcement  of  the 
law,  as  it  is  now.  Of  course,  it  is  not  contemplated  that  the  Com- 
mission in  fixing  rates  will  adopt  the  policy  of  making  them  so  low 
that  a  profit  will  be  doubtful,  and  thus  secret  rebates  and  cutting  im- 
practicable, for  such  a  policy  would  make  one  of  two  equally  disas- 
trous results  inevitable — that  is,  impairment  of  service,  with  conse- 
quent injurv  to  the  business  interests  generally,  or  bankruptcy,  with 
only  possible  relief  in  the  courts.  Besides,  a  policy  that  would  pun- 
ish the  many  innocent  in  order  to  reach  the  few  guiltj  is  repugnant 
to  the  American  sense  of  justice,  and  would  be  violative  of  both  the 
moral  and  divine  law. 

I  am  aware  that  it  is  claimed  that  under  the  proposed  legislation 
the  Commission  would  not  make  all  the  rates  of  the  country,  but 
would  only  change  rates  already  made  which  are  found  to  be  un- 
reasonable, such  changes  to  go  into  effect  at  once^  The  practical 
effect  would  be  that  when  one  rate  is  changed  it  means  that  numerous 
other  rates  related  to  such  rate  must  be  clianged — in  other  words,  a 
readjustment  of  all  rates  in' regard  to  that  particular  commodity  and 
that  particular  locality,  and  ad  infinitum.  Hence,  general  rate-mak- 
ing power  would  be  practically  conferred,  and  with  it  all  the  evil 
probabilities  mentioned.  So  that  the  issue  comes  back  again  to  that 
of  enforcing  the  law  against  secret  rebates  and  secret  cutting  or  the 
alternative  of  radical  action  by  the  Commission,  with  impairment  of 
service  and  consequent  injury  to  business  or  bankruptcy,  one  or  the 
other. 

But  with  secret  rebates  and  rate  cutting  aside,  which  the  law  is 
ample  to  deal  with  if  vigorously  enforced  in  so  far  as  the  same  is  pos- 
sible, what  else  remains  as  the  basis  of  the  demand  that  the  Interstate 
Commerce  Commission  be  given  power  over  rates?  There  are  prirate 
tracks  and  cars.  As  to  those  there  seems  to  be  disagreement  by  the 
forces  demanding  further  legislation.  But  if  there  be  evils  in  this 
connection  not  reached  by  the  law  as  it  is,  would  it  not  be  better  to 
enact  special  legislation  with  regard  to  this  special  subject?  It  is 
not  necessary  to  adopt  revolutionary  methods  covering  the  whole 
field  of  transportation  in  order  to  reach  this  specific  and  compara- 
tively small  evil,  if  it  be  an  evil. 
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What  else  remains?  "The  body  of  comparatively  small  com- 
plaints," which  have  been  abnormally  developed  by  agitation  and, 
may  I  not  add,  solicitation  ? 

It  will  be  found  on  close  examination  that  the  "body  of  com- 
plaints" as  to  rates  comes  up  from  interests  and  organizations 
throughout  the  country  that  have  given  little  or  no  study  to  the 
question  beyond  the  local  or  special  mterest  they  would  serve,  or  the 
real  or  fancied  grievance  they  happen  to  cherish,  and  even  most  of 
these  have  been  worked  up  by  this  agitation.  If  these  local  and  spe- 
cial grievances  and  interests  could  oe  made  public,  they  would  be 
found  to  contain  many  of  the  elements  of  inconsistency  and  antago- 
nism, and  would  afford  in  themselves  the  strongest  argument  against 
the  policy  which  they  support.  An  analysis  of  these  motives  will 
show  that  they  rest  largely  upon  personal  or  corporate  grievances — 
often  imaginary  or  impracticable — or  some  rate  denied  or  demanded; 
Fnmc  advantage  asked;  some  overcharge  growing  out  of  classifica- 
tion or  some  delay  growing  out  of  differences  between  railroad  agents 
at  different  points;  some  irregularity  in  billing;  or  where  some 
interior  point  challenges  the  rates  given  a  waterways  city ;  or  where 
conditions  growing  out  of  natural  resources  give  one  city  advantages 
over  one  less  favored  or  less  enterprising;  or  where  the  railroads 
have  withdrawn  from  middlemen  the  right  to  route  staple  products 
that  go  in  bulk;  or  chronic  kicking  agamst  rates  of  every  cnaracter 
and  on  general  principles.  So  that,  excepting  the  motives  growing 
out  of  community  rivalry  and  the  advantages  enjoyed  by  a  class  oi 
middlemen  who  deal  with  fast  freight  lines,  the  body  of  motives 
behind  the  movement  to  confer  rate-making  power  on  the  Interstate 
Commerce  Commission  is  inspired  by  occasional  personal  and  corpo- 
rate grievances  which  are  small  in  themselves  and  self-adjusting. 
As  for  the  aggrieved  middlemen,  the  Commission  will  hardly  restore 
a  system — that  of  routing — which  would  open  the  door  to  that  evil. 

The  complications  growing  out  of  community  rivalry  are  nu- 
merous and  embarrassmg,  no  doubt,  but,  if  I  mistake  not,  the  Com- 
mission has  laid  down  a  rule  which  recognizes  natural  advantages 
other  than  waterways,  which,  it  seems  to  me,  is  sound  in  economics, 
because  it  encourages  development  and  promotes  the  general  pros- 
perity. The  railroads  seldom,  if  ever,  go  beyond  these  well-defined 
lines  of  development,  and  the  courts  have  thus  far  in  the  main  sus- 
tained them. 

The  "  body  of  motives,"  based  on  the  general  nm  of  grievances, 
may  well  be  left  to  the  sober  second  thought  of  the  aggrieved  and 
to  the  railroads,  and  if  this  were  established  relations  between  shipper 
and  carrier  would  be  greatly  improved  and  the  general  interest  ad- 
vanced. But  how  is  shifting  the  responsibility  to  lessen  this  class 
of  grievances?  How  are  the  chronic  kickers  to  be  lessened  or  ap- 
peased? How  are  the  thousand  and  more  communities,  with  their 
exaggerated  notions  of  their  own  importance  and  possibilities,  to  be 
satisfied  ?  Until  each  community  can  have  what  it  demands,  which, 
as  a  rule,  increases  with  compliance,  and  each  shipper  can  name  his 
own  rates,  there  will  be  complaints.  Of  course,  this  is  impossible; 
but  what  does  a  community  inflated  with  its  own  consequence,  or  a 
shipper  circumscribed  by  his  limited  view  and  dominated  by  self- 
interest,  know  or  care  about  relationary  interests  or  the  practicable 
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when  dealing  with  railroad  rates?  What  is  wanted,  or  imagined, 
it  matters  little  which,  is  wanted,  and  that's  all  there  is  to  it ;  and  ii 
not  obtained  there  will  be  complaints.  The  magnitude  of  this  phase 
of  the  question  swells  before  us  as  we  contemplate  the  200,000  miles 
of  railroad  embraced  in  the  sum;  the  climates  and  products  in- 
cluded; the  vast  and  varied  interests  involved;  the  complications 
and  conflicts  existing  and  growing.  It  is  an  impossible  task  for 
any  body  of  five  or  seven  men;  and  if  the  Interstate  Commerce 
Commission  is  given  this  power  I  incline  to  the  opinion  that  ere 
many  weeks  or  months  it  will  wish  it  had  never  been  bom,  or  it 
will  demand  more  power  and  an  army  of  assistants,  with  millions  ap- 
propriated in  the  name  of  the  people,  who  will  bear  the  burden  of 
the  experiment.  The  latter  course  is  more  likely,  perhaps;  for  expe- 
rience, without  the  shadow  of  turning,  impels  the  conviction  that  the 
Commission  will  wield  all  the  power  gi'anted  and  cry  for  more,  until 
the  vital  power  of  railroad  management  is  in  their  hands  and  the 
most  gigantic  national  and  international  political  machine  in  the 
world  perfected. 

Is  the  country  prepared  for  this?  Will  any  city,  section,  or  in- 
terest be  benefited  permanently  by  this  radical  change?  But  grant- 
ing, for  the  sake  of  argument,  that  an  effective  system  under  Commis- 
sion dictation  may  be  ultimately  established,  is  it  not  well  to  consider 
the  injuries,  thick  as  leaves  in  autumn,  that  must  be  inflicted  in  the 
process  of  evolution  from  the  present  system,  the  growth  of  decades, 
to  the  commission  system,  whicn  no  interest  will  escape?  In  this  con- 
nection, and  as  lignt  on  the  subject  of  possibilities,  let  us  glance  a 
moment  at  some  or  the  States. 

It  seems  to  be  the  policy  of  some  of  the  State  railroad  commissions 
to  so  manipulate  intrastate  rates  as  to  give  the  wholesale  merchants 
and  certain  kinds  of  manufacturers  in  their  respective  States  a  mo- 
nopoly of  the  business  of  the  State,  shutting  out  or  placing  at  a  dis- 
advantage the  merchants  and  manufacturers  of  other  States.  It 
would  seem  that  they  are  abetted  in  this  more  or  less  by  local  mer- 
chants and  manufacturers.  We  may  imagine  the  state  of  things 
that  would  result  if  this  policy  should  become  general,  the  practical 
monopolies  created  within  the  States,  and  the  spirit  of  retaliation 
that  would  result,  the  conflicts  with  the  Federal  Government,  and 
the  position  the  Interstate  Commerce  Commission  would  be  in,  es- 
pecially should  it  be  clothed  with  rate-making  power.  And  ;^et, 
this  seems  to  be  the  policy  of  some  of  the  State  commissions,  which 
others  are  endeavoring  to  have  adopted.  It  is  open  war  on  interstate 
commerce.  It  would,  or  will,  if  persisted  in,  create  monopolies  with 
a  vengeance.  It  would  so  confuse  the  situation  that  chaos  would  be 
order  m  comparison.  Now,  the  condition  of  the  railroad  interest  may 
be  imagined  if  te  State  control  is  added  Federal  control,  and  te  State 
selfishness  and  manipulation  is  added  sectional  selfishness  and  domi- 
nation. 

It  seems  to  me  that  the  nation  is  in  danger  of  being  swept  inte  a 
perilous  experimental  scheme  which  is  anti-Democratic  and  anti-Re- 
publican and  full  of  appalling  possibilities  of  political,  economic, 
and  sectional  evils.  AVould  not  Government  ownership  be  pref- 
erable and  inevitable?  The  owners  of  railroad  property  would  prob- 
ably prefer  it,  and  whether  they  would  or  not,  or  whether  any  con- 
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siderable  body  of  public  sentiment  would  demand  it  or  not,  it  is  a 
logical  necessity  of  Government  control. 

The  President  favors  the  policy  of  control ;  Secretary  Taft  indorses 
the  l^resident.  Hon.  John  oharp  Williams,  Democratic  leader  in  the 
House,  agrees  with  the  President  and  the  Secretary.  All  oppose 
Government  ownership.  The  President  and  the  Secretary  are  prod- 
ucts of  the  political  school  of  Alexander  Hamilton,  modified  by  Dem- 
ocratic experience.  Mr.  Williams  is  a  product  of  the  opposite  schod, 
that  of  Jefferson — extremes  meeting — the  first  two  being,  however, 
more  logical  in  evolution.  They  are  equally  vigorous  in  denouncing 
Government  ownership.  I  greatly  admire  the  ability  and  honor  the 
})atriotism  of  these  eminent  statesmen,  and  do  not  presume  to  criti- 
cise, though  I  wonder  at  their  position.  But  Mr.  Bryan,  another 
great  leader,  and  a  pupil  of  Jefferson,  boldly  favors  municipal.  State, 
and  Government  ownership  of  all  public  utilities.  He  also  indorses 
the  President,  as  far  as  he  goes,  but  he  alone  of  the  quartet  of  great 
leaders  is  logical.  Mr.  Bryan  evidently  believes  that  control  means 
ownership  sooner  or  later,  and  he  i^  supported  by  the  logic  of  events. 
To  his  wonderfully  clear  vision  the  result  stands  revealed.  Consider 
those  events  a  moment. 

Three  more  or  less  distinct  periods  appear  in  the  history  of  rail- 
roads in  the  United  States:  The  period  or  excessive  construction,  the 
j^eriod  of  excessive  competition,  and  the  period  of  excessive  regula- 
tion. 

Under  the  first  the  general  rule  of  progress  was  reversed,  and  con- 
struction anticipated  development.  The  railroads  became  the  pio- 
neers of  progress.  Under  this  impulse  the  country  experienced 
excessive  railroad  building,  with  the  result  that  the  struggle  for  ex- 
istence soon  became  fierce  and  excessive  competition  resulted.  Under 
excessive  competition  came  the  evils  of  rate  cutting,  discrimination, 
and  a  general  demoralization  which  produced  regulation,  first  by 
States.  Under  regulation,  which  in  the  States  soon  became  exces- 
sive, the  short  independent  lines,  built  by  enterprising  communities 
and  interests  or  by  speculators,  were  forced  into  bankruptcy  and 
passed  into  the  hands  of  interstate  lines,  which  thus  become  trunk 
lines.  The  trunk  lines  resorted  to  pooling  in  self-defense  against 
State  regulation  and  excessive  competition,  and  the  resulting  agita- 
tion produced  the  Interstate  Commerce  Commission.  The  act  cre- 
ating the  Commission  forbade  pooling,  and  the  antitrust  act  prohibits 
agreements  between  trunk  roads  to  establish  uniform  rates.  This 
condition  developed  the  "  systems  " — the  present  condition.  Now,  to 
excessive  State  regulation  we  are  asked  to  add  excessive  national 
regulation  or  control,  in  spite  of  the  fact  that  if  State  regulative  poli- 
cies were  applied  to  interstate  business  general  bankruptcy  of  roads 
would  be  inevitable.  Observe  the  steps  in  the  evolution:  Excessive 
construction,  producing  excessive  competition ;  excessive  competition, 
producing  rate  demoralization ;  rate  demoralization,  producing  regu- 
lation ;  excessive  regulation,  in  the  breakings  down  of  short  competing 
Unas,  produced  the  trunk  roads  and  pooling;  the  trunk  roads  and 
pooling  produced  the  Interstate  Commerce  Commission  and  the  anti- 
tnist  law,  which  together  produced  the  "  systems  " — and  what  next? 
The  answer  must  be,  if  regulation  continues  on  the  line  laid  down,  if 
the  power  of  the  Conmiission  is  increased  as  demanded,  "  Government 
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ownership,"  the  adding  of  thousands  of  millions  to  the  national  debt, 
and  probably  a  million  men  to  the  already  enormous  army  of  Gov- 
ernment employees,  and  Hamilton  wiU  triumph  over  Jefferson  at  last. 
If  not,  a  reaction  will  follow  the  confusion,  the  complications,  and 
the  dissatisfaction  resulting  from  the  efforts,  be  they  ever  so  patriotic, 
of  an  inexperienced,  incompetent,  and  impossible  body  encfcavoring 
to  administer  a  vast  and  complicated  interest  interwoven  with  an 
infinite  variety  of  conflictinjg  interests,  embracing  thousands  of  rival 
communities  and  countless  local  industries  and  products — ^a  reaction 
that  may  sweep  the  Commission  from  power  ana  either  create  a  new 
tribunal  or  revert  back  to  the  present  system  of  regulation,  with  the 
courts  as  final  resort 

At  this  point  it  is  submitted  that  the  best  interests  of  the  country 
will  be  best  served  under  the  present  system  and  a  strict  enforcement 
of  present  drastic  laws,  which  insures  the  fullest  knowledge  of 
conaitions  all  over  the  country  and  guarantees  rates  in  the  main  just 
and  equitable.  The  steady  and  marked  decline  in  rates  for  tiiirty 
years  demonstrates  this.  It  is  further  submitted  that  the  railroads 
may  be  trusted  to  foster  the  interests  upon  which  they  depend.  They 
all  promote  and  develop  because  they  need  the  business  resulting. 
They  will  protect  and  encourage,  because  it  is  not  only  to  their  in- 
terest, but  their  very  life,  to  do  so. 

I  submit,  further,  that  the  things  shippers  are  most  interested  in 
are  prompt  and  efficient  service — the  best  possible  service — and  stable 
rates.  To  meet  this  imperative  need  it  is  primarily  necessary  that 
the  railroad  officials  shall  manage  the  business  of  the  roads.  How  are 
thev  to  do  this  satisfactorily  imless  they  are  to  exercise  the  rate- 
making  power?  They  must  know  the  sources  and  sums  of  their  rev- 
enue in  order  to  provide  adequate  service.  How  are  they  to  do  this 
when  a  few  men  in  Washington  may  make  orders  at  any  moment 
that  will  reduce  their  revenue  and  demoralize  their  busmess  gen- 
erally ?  Stability  of  revenue  is  a  primary  necessity  of  the  best  serv- 
ice, of  adequate  service,  and  the  proposed  legislation  would  destroy 
stability  and  render  calculations  as  to  future  needs  and  the  means  of 
supplying  them  impossible. 

And  local  interests  are  best  off  under  the  present  system.  The  rail- 
roads recognize  their  primary  dependence  on  local  business,  and  non- 
competing  points  especially  can  not  possibly  fare  so  well  as  under 
the  protecting  care  of  their  local  roads.  Under  the  "  systems  "  they 
do  this  as  never  before.  They  can,  and  will,  and  do  protect  and 
encourage  interests  and  communities  on  their  lines,  and  secure  for 
them  the  concessions  from  other  systems  necessary  to  their  le^timate 
growth  and  prosperity.  The  establishment  of  factories  at  local  points 
all  over  the  country  proves  this.  And  with  their  army  of  freight 
men  posted  in  every  nook  and  corner  and  center  of  our  great  country, 
they  are  the  best  informed  as  to  conditions,  needs,  and  possibilities 
of  every  locality,  and  with  this  information  and  their  self-interest 
they  are  both  able  to  and  do  protect  and  promote.  It  would  be  impos- 
sible to  make  the  roads  more  diligent  on  these  lines — ^they  may  be  har- 
ried "  into  less." 

I  plead  especially  for  the  South.  That  "land  of  promise  "  has 
found  "  The  Jordan  "  of  national  politics  a  "  hard  road  to  travel." 
We  have  had  our  trials  and  now  our  struggles  are  fruiting  in  pros- 
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perity.  We  have  our  problems — one  as  serious,  or  more  so,  than  the 
North's  labor  problem— and  a  wider  prosperity,  with  healthy  immi- 
gration, will  greatly  aid  us  in  sohdng  this  in  peace.  The  railroads 
built  up  the  great  West.  The  railroads  are  now  developing  the 
South.  They  are  spending  many  thousands  of  dollars  to  develop  its 
resources,  plant  industries,  secure  desirable  inmiigrants,  and  encour- 
age agriculture.  They  are  helping  in  every  practicable  way  every 
community  that  shows  a  disposition  to  help  itself.  They  are  helping 
the  farmers  to  a  more  diversified  and  better  system  of  farming  by 
cooperating  in  experiments,  farmers'  institutes,  and  the  distribution 
of  me  best  literature.    They  are  the  hope  of  the  South. 

Let  us  present  briefly  a  few  facts  in  point.  The  records  in  the 
office  of  the  general  industrial  and  immigration  agent  of  the  Louis- 
ville and  Nashville  Railroad,  in  Louisville,  present  the  following  facts 
and  figures  as  to  industries  located  during  the  year  1904  through  the 
eflForts  of  the  industrial  agents  of  the  road :  In  Kentucky,  60  indus- 
tries, representing  $2,767,000  capital ;  in  Virginia,  6  industries,  with 
a  capital  of  $835,000;  in  Tennessee,  69  industries,  with  a  total  capital 
of  $1,776,700;  in  Alabama,  122  industries,  with  a  total  capitiQ  of 
$5,452,100 ;  in  Florida,  18  industries,  with  a  total  capital  of  $615,000 ; 
Mississippi,  5  industries,  with  a  total  capital  of  $115,000;  Louisiana, 
4  industries,  with  a  total  capital  of  $285,000.  A  grand  total  of  308 
industries  and  $15,491,300. 

Most  of  these  industries  are  located  on  the  tracks  of  the  Louisville 
and  Nashville.  Some  are  on  the  tracks  of  other  roads,  but  with 
which  the  Louisville  and  Nashville  has  physical  connection. 

It  is  proper,  also,  to  observe  that  the  mileage  of  the  Louisville  and 
Nashville  Railroad  is  greatest  in  Kentucky,  Alabama,  and  Tennessee, 
in  the  order  named,  and  least  in  Virginia,  Louisiana,  Mississippi,  and 
Florida,  in  the  order  named. 

The  other  great  systems  in  the  South — ^the  Southern,  the  Illinois 
Central,  the  Atlantic  Coast  Line,  the  Seaboard  Air  Line,  the  Frisco, 
the  Nashville,  Chattanooga  and  St.  Louis,  can  all  make  as  good 
comparative  showing.  The  figures  I  present  are  official,  and  I  have 
them  in  detail  with  me  for  such  use  by  the  committee  as  may  be 
desired. 

I  desire  also  to  present  briefly  some  figures  and  facts  as  to  imnugra- 
tion.  During  the  year  1904  the  I^uisville  and  Nashville  located 
immigrants  as  follows : 

Alabama:  704  families,  of  2,394  persons,  who  purchased  34,773 
acres  of  land. 

Tennessee:  213  families,  of  836  persons,  who  purchased  29,142  acres 
of  land. 

Florida :  132  families,  of  512  persons,  who  purchased  17,743  acres 
of  land. 

Mississippi :  83  families,  of  292  persons,  who  purchased  560  acres 
of  land. 

Kentucky:  15  families,  of  62  persons,  who  purchased  1,116  acres 
of  land. 

At  points  on  the  line  in  other  States,  3  families,  of  14  persons,  who 
purchased  460  acres  of  land.  A  total  of  1,150  families,  of  4,110 
persons,  and  88,824  acres  of  land.  And  we  confidently  expect  better 
results  for  1905,  provided  the  railroads  are  not  harassed  with  ex- 
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cessive  regulation,  State  and  national.  I  have  the  facts  in  detail  of 
this  immigration,  showing  the  countries  from  which  the  immigrants 
came,  etc.,  much  the  lar^^  number,  about  half  the  total,  being  from 
the  northern  States  of  America.  The  Louisville  and  Nashville 
boasts  of  the  only  Finnish  colony  in  the  South,  at  Pecan,  Miss. 

All  the  other  southern  roads  can  make  as  good  comparative  show- 
ing, for  they  are  all  active  through  special  bureaus  in  the  work,  and 
friendly  rivalry,  with  cooperation,  characterizes  the  general  policy. 

This  good  work  is  being  accomplished  at  heavy  expense  in  salaries 
to  agents;  in  reduced  rates  to  prospectors;  in  printed  matter,  con- 
sisting of  circulars,  folders,  maps,  pamphlets,  and  illustrated  papers 
and  books  by  the  tens  of  thousands,  and  circulated  North,  East,  and 
in  Europe.  At  this  moment  special  work  to  secure  desirable  immi- 
grants from  Europe  for  the  South 's  vast  area  of  waste  lands  is  being 
inaugurated  and  will  be  pushed  with  that  vigor  and  liberality  char- 
acteristic of  the  railroads  in  the  business  of  development. 

The  premises  considered,  may  I  not  appeal  to  Congress,  through 
this  committee  of  representative  statesmen,  not  to  disturb  with 
radical  legislation  the  relations  now  existing  between  the  railroads 
and  the  people  in  the  South?  That  section,  long  held  back  by  hard 
conditions — political,  economic,  and  social — ^needs  the  friendly  and 
unembarrassed  cooperation  of  her  railroads,  such  as  the  great  West 
so  long  richly  enjoyed. 

Southern  men,  those  who  have  taken  the  nonpartisan  view  of  the 
question,  fear  Government  control.  The  tendency  toward  centrali- 
zation and  socialism  is  less  marked  in  that  section  than  in  other 
sections  of  the  country,  though  there  be  Jeffersonian  Democrats — 
so  called  at  least — who  favor  Government  control  of  railroads.  I 
sometimes  think  that  Jefferson,  whose  theory  was  that  the  least 

Soverned  is  the  best  governed,  must  turn  over  in  his  grave  almost 
aily  as  his  name  is  coupled  with  centralizing  and  socialistic  policies. 
But  the  South  is  democratic  in  the  larger  sense  of  the  word,  and  I 
am  constrained  to  believe  would,  on  a  tair  and  thorough  canvass  of 
the  issue,  condemn  the  policy  of  control  which  must  lead  to  Govern- 
ment ownership,  or,  after  a  disastrous  experience,  to  a  reaction  back 
to  present  or  to  other  untried  fields  of  regulation.  Already  eyes 
are  being  opened  and  unmistakable  signs  of  reaction  appear.  The 
farmers  and  the  body  of  consumers  are  beginning  to  learn  that  rate 
tampering  by  commissions  adds  nothing  to  the  price  of  the  products 
they  sell,  an^  rarely,  if  ever,  appears  in  reductions  on  cost  of  articles 
they  buy. 

But  the  South  fears  another  thing.  She  is  a  minority  section. 
She  has  small  voice  in  the  Government.  Iler  representation  on  the 
Interstate  Commerce  Commission  is  and  will  be  that  of  a  minority. 
Hence  she  fears,  and  justly,  the  overshadowing  influence  of  the  all- 
powerful  North,  with  its  vast  population;  its  vast  industrial  inter- 
ests; its  vast  capitalistic  power;  its  complete  domination  in  the 
political,  materialistic,  and  economic  policies  of  the  Government.  If 
natural  advantages  are  permitted  to  have  their  proper  way,  the 
South  will  prosper.  If  her  railroads  are  not  crippled  by  excessive 
control  and  weakened  in  their  potentialities,  ana  are  permitted  to 
continue  along  present  liberal  linens,  the  South  will  become  rich  and 
great.    This  view  is  encouraged  by  the  certainty  of  the  Panama 
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Canal,  which  should  and  will,  when  completed,  if  the  southern  rail- 
I'oads  are  not  crippled  and  hampered,  invigorate  southern  seaports 
and  swell  southern  commerce,  enriching  and  strengthening  the  whole 
South. 

I  will  not  assume  to  speak  specially  for  the  other  Southern  States, 
but  I  will  say  for  Tennessee  that  the  conditions  there  as  between  the 
people  and  the  railroads  are  ideal.  Peace,  cooperation,  good  will, 
mutual  forbearance,  friendly  consideration,  reciprocal  relations  pre- 
vail. There  are  few  complaints  from  Tennessee  as  to  discrimination. 
The  State  railroad  commission  has  few  to  deal  with,  and  these  few  are 
alwa^  satisfactorily  adjusted.  No  lawsuits  have  resulted.  The 
relations  between  the  farmers  and  the  railroads  are  especially  cordial. 
The  roads  are  developing  improved  and  diversified  farming  by 
expert  cooperation,  by  good  service  and  educational  literature,  and 
by  the  most  liberal  policy  toward  the  agricultural  bureau  and  the 
farmers'  institutes.  In  Tennessee,  I  firmly  believe  that  the  senti- 
ment of  the  people  is  that  present  conditions  should  not  be  radically 
changed;  indeea,  that  well  enough  should  be  let  alone.  And  I 
firmly  believe  that  if  the  issue  were  fairly  made  as  to  making  rates, 
whether  by  the  Interstate  Commerce  Commission  or  the  Government 
(which  can  know  little  about  local  conditions  and  needs),  or  by  the 
railroads,  whose  agents  are  in  every  spot  and  acquainted  with  every 
interest,  and  who  are  in  the  main  citizens  of  the  sections  they  serve, 
I  believe  the  verdict  would  be  in  favor  of  the  latter,  the  present 
method. 

We  have  our  inflated  communities,  our  chronic  kickers,  and  our 
know-alls,  but  on  the  whole  Tennessee  is  doing  well,  and  satisfaction 
with  her  railroads  in  the  main  prevails.  There  is  so  little  real  com- 
plaint that  I  may  declare  with  truth  that  present  methods,  policies, 
and  conditions  are  satisfactory,  and  certainly  preferred  to  experi- 
ments. To  a  more  or  less  extent  these  conditions  do,  or  can,  prevail 
in  other  southern  States.  It  is  not  the  fault  of  the  railroads  if  they 
do  not  Self-interest,  the  broader  policies  that  have  come  with  ex- 
perience and  patriotism,  characterize  railroad  management  in  the 
South  for  the  most  part,  and  the  result  is  a  ^eat  awakening  on 
lines  of  progress,  growing  good  will,  and  the  highest  hope  for  the 
future.  A  charge  of  rebates  or  secret  cutting  is  rarely,  if  ever,  lodged 
against  southern  railroads. 

In  conclusion  I  would  again  modestly  exhort  the  Government  to 
enforce  the  drastic  laws  on  the  books  against  rebates  and  rate  cutting, 
punish  the  guilty,  be  they  high  or  low,  but  do  not  embarrass  or  im- 
peril the  great  transportation  interest  of  this  marvelous  country  of 
ours  by  punishing  the  innocent. many  with  the  guilty  few,  and  in 
doing  so  create  a  national  and  international  political  machine,  peril- 
ous alike  to  railroads  and  the  people,  bringing  upon  the  whole  coun- 
try, the  public,  as  well  as  the  railroads,  con^sion,  imcertainty,  and 
alarm. 

BY — yoL  4—06 ^11 
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STATEMENT  OP  HON.  JXTDSON  C.  CLEMENTS,  INTEE6TATE  GOM- 
MEECE  COMMISSIONEE  OP  THE  UNITED  STATES. 

Senator  Kean  (in  the  chair).  The  committee  will  be  glad  to  listen 
to  you,  Mr.  Clements. 

ifr.  Clbmekts.  Mr.  Chairman  and  gentlemen  of  the  committee,  it 
had  not  been  my  purpose,  and  certainly  was  not  the  purpose  of  the 
Conmiission,  so  far  as  I  am  advised,  in  the  beginning  of  these  hear- 
ing, to  ask  for  any  hearing  before  the  committee  on  the  subject  of 
legislation.  The  CTommission  has,  since  its  existence,  annually  made 
reports  to  Congress,  as  the  law  peremptorily  requires  it  to  do,  respect- 
ing the  work  of  the  year,  respecting  defects  in  the  law,  and  maKing 
such  recommendations  and  suggestions  as  may  be  deemed  necessary 
for  the  amendment  of  the  law.  That  is  a  specific  requirement  of  the 
original  act.  The  Commission  has  endeavored,  upon  the  facts  de- 
veloped from  year  to  year,  to  make  recommendations  in  compliance 
with  that  duty  put  upon  them,  and  has  given  reasons  therefor. 
This  has  been  done  from  year  to  year  for  a  long  period  of  time,  and 
we  would  have  been  content  to  let  the  matter  rest  there,  so  far  as  any 
theory  of  amendment  is  concerned  or  any  reasons  therefor,  because 
they  have  been  set  out  with  care  and  repeatedly  presented  in  tliat 
form. 

But  I  have  felt  myself — and  I  have  no  doubt  that  the  other  Com- 
missioners have  felt  Ihe  same  way — that  from  the  beginning  of  these 
hearings  there  has  been  a  continued  effort  to  disparage  the  Commis- 
sion, disparage  its  work  by  insinuation,  by  innuendo,  and  by  one  form 
of  expression  or  another,  upon  generalities  and  without  specifications, 
to  put  the  Commission  on  trial.  One  who  would  read  the  newspaper 
accounts  of  these  hearings — and  these  accounts  are  justified,  as  the 
statements  of  the  gentleman  who  just  preceded  me  indicate — in  saying 
that  this  inquiry  in  respect  of  amendments  to  the  law  has  been  largely 
turned  into  criticism  by  those  witnesses,  if  they  may  be  called  wit- 
nesses— advocates  I  should  say,  mostly — ^by  the  manner  in  which  they 
have  discussed  this  subject. 

For  illustration,  the  gentleman  who  has  just  taken  his  seat  is  so 
much  encouraged  by  this  atmosphere  of  criticism,  this  contagion 
which  grows  stronger  day  bv  day,  as  it  is  uttered  by  one  and  heard 
by  anoSier — he  has  gone  so  far  as  to  say,  in  effect,  that  recently  some 
oi  these  complaints  are  by  invitation  or  solicitation.  ^\Tiere  is  the 
proof  for  that  charge?  The  gentleman  stands  up  here  resting  under 
the  obligations  of  a  gentleman  to  be  fair  and  just,  having  heard  these 
insinuations  day  by  day  by  the  advocates  of  the  corporations  that  are 
to  be  regulated  in  some  form  or  another,  until  he  grows  bold  enough 
to  charge  that  these  complaints  have  been  brought  upon  solicitation, 
the  inference  necessarily  oeing  upon  the  solicitation  of  the  Interstate 
Commerce  Commission.  Where  is  his  proof?  Where  is  the  justifica- 
tion that  a  just  and  honest  man  wants  to  prasent  to  a  fair  and  intelli- 
gent committee  as  a  warrant  for  such  a  statement  as  that? 

I  can  not  undertake  to  reply  in  detail  to  all  these  matters  that  have 
been  going  on.  The  Commission  all  of  last  week  was  in  Chicago 
hearing  cases.  We  can  not  do  that  and  read  every  word  that  is  said 
here  from  day  to  day.  I  know  not  what  is  in  these  various  publica- 
tions from  day  to  day  in  large  part.  I  have  looked  into  it  so  tar  as  it 
has  been  practicable  to  do  so  consistently  with  the  work  we  have  had 
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on  hand,  enouffh  to  see  some  samples  of  it.  But  I  shall  (jpntent 
myself  with  dealing  witti  a  few  representative  samples  of  this  charac- 
ter of  misrepresentation,  and  not  undertake  to  consume  your  time  for 
a  week  here  to  follow  gentlemen,  some  of  whom  have  occupied  your 
attention  for  three  days  at  a  time,  mainly  for  the  purpose  of  disnarag- 
ing  the  (Commission,  ^ot  upon  specific  charges,  but  upon  innuenao  and 
insinuation. 

There  is  no  reason  why  this  condition  of  feeling  should  be  mani- 
fested here.  The  Commission  is  required  to  recommend  from  year  to 
year  what  it  finds  and  believes  to  be  needful  of  amendment.  That  is 
what  it  has  done.  The  gentlemen  who  are  casting  these  reflections 
upon  the  Commission  at  this  season  have  never  been  verv  much  agi- 
tated by  the  recommendations  of  the  Commission  heretofore.  Why  ? 
Because  they  have  never  been  brought  forward.  There  has  been  no 
serious  proposition  to  amend  the  law.  There  has  been  no  imipediate 
probability  that  it  would  be  done. 

!But  last  fall  the  President  of  the  United  States,  impressed  with  the 
conditions  as  they  exist,  put  into  his  message  the  specific  and  pointed 
recommendation  that  the  law  be  amended  in  two  particulars — one  for 
the  suppression  of  rebates  and  other  kindred  discriminations,  and  the 
other  for  the  correction  of  unreasonable  rates. 

Senator  Dolliver.  Judge  Clements,  my  recollection  is  that  it  did 
not  specifically  mention  rebates  or  discriminations,  but  recommended 
simply  that  the  act  of  the  Fifty-eighth  Congress  be  enforced.  My 
recollection  is  that  he  did  not  suggest  any  new  legislation  as  to 
rebates. 

Mr.  Clements.  The  President's  message? 

Senator  Dolliver.  Yes. 

Mr.  Clements.  Well,  I  do  not  know  that  he  specified  any  particular 
form  of  legislation,  but  he  indicated  clearly  that  such  legislation  as 
was  needed  for  the  correction  of  these  two  recognized  evils  should  be 
had.  I  think  you  will  see,  by  a  reference  to  the  language  of  it,  that 
that  is  true.  1  do  not  remember  that  there  was  anything  in  it  that 
specifies  that  the  law  had  not  been  enforced  or  that  it  was  based  upon 
any  such  assumption  as  that. 

Senator  Dolliver.  I  do  not  think  he  blamed  the  Commission  for 
not  enforcing  the  law,  but  my  recollection  is  as  I  have  stated. 

Mr.  Cle3ients.  When  you  find  that.  Senator,  we  will  come  to  it 
again.  I  have  not  the  message  before  me  now.  ^Vliat  I  remember 
about  it  is  this :  That  the  annual  reconmiendations  of  the  Commission 
for  the  last  ten  years,  which  have  yearly  been  substantially  the  same, 
have  not  attracted  any  specific  and  particular  attention  as  beiiig  the 
basis  of  a  probable  early  amendment  of  the  law ;  but  when  the  Presi- 
dent of  the  United  States  put  the  matter  into  his  message,  he  brought 
it  up  conspicuously,  and  that  has  been  followed  up  imtil  it  was 
apparent  that  there  was  a  probability  of  some  legislation. 

ft  is  in  that  condition  and  on  that  account  that  these  gentlemen 
have  seen  proper  to  conduct  their  advocacy  of  their  interests  here  in 
such  a  way  as  to  put  the  whole  blame  on  the  Interstate  Commerce 
Conmiission.  They  never  manifested  any  feeling  toward  the  Com- 
mission till  now,  when  you  come  to  this  matter;  and  now,  instead 
of  showing  by  argument,  by  facts,  and  by  conditions  that  the  Presi- 
dent is  mistaken,  or  that  Secretary  Taft — the  gentleman  a    few 
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moments  ago  alluded  to  him — is  mistaken,  or  that  Mr.  Williams,  of 
Mississippi,  is  mistaken,  or  that  Mr.  Bryan  is  mistaken,  with  all  of 
whom  he  is  pleased  to  put  us  in  company,  of  which  I  am  not  ashamed, 
the  matter  has  become  acute.  It  has  loomed  up  in  such  a  way  as  to 
indicate  that  something  practical  will  have  to  be  done  in  the  way  of 
regulation  and  amendment  of  the  law,  and  therefore  it  becomes  a 
matter  to  be  met  by  these  gentlemen  who  resist  that  regulation;  and, 
instead  of  discussing  the  question  on  its  merits — I  do  not  mean  to 
say  that  they  have  not  done  that — in  large  part  they  have  switched 
on  from  that  and  imdertaken  to  switch  your  attention  and  the  public 
attention  from  the  merits  of  the  question  into  an  arraimment  of  the 
Commission. 

For  what?  For  what  is  the  Commission  arraigned  by  these  gen- 
tlemen who  appear  here,  I  say,  not  strictly  as  witnesses,  out  as  advo- 
cates? I  It  is  because  the  Conmiission  has  not  enforced  the  law  a^inst 
them.  The  Commission  has  not  stopped  them  from  paying  rebates. 
The  Commission  has  not  paid  rebates.  Every  rebate  that  has  ever 
been  paid  has  been  paid  by  a  railroad.  It  is  the  railroads  that  arraign 
the  interstate  Conmierce  Commission  because  it  has  not  compelled 
them  to  quit  committing  crimes  which  they  confess  and  admit,  and 
then  turn  upon  us  and  make  the  charge  tfiat  we  have  not  done  our 
duty  in  compelling  them  to  obey  the  law ! 

Now,  what  is  the  history  of  this  matter  ?  You  have  been  told  by 
Mr.  Hines  that  late  in  the  eighties,  within  two  or  three  years  after 
the  Commission  was  or^nized,  the  railroads  began  to  ignore  those 
orders.  That  is  true.  They  did  not,  however,  begin  to  ignore  these 
orders  upon  any  contention  that  was  then  made  manifest  that  the 
Commission  did  not  have  jurisdiction  to  make  those  orders,  but  it 
was  upon  the  fact  that  they  knew  that  the  finding  was  only  a  prima 
facie  one,  that  they  would  nave  another  trial  in  court,  and  that  they 
would  try  it  over  again,  because  they  did  not  admit  that  the  Commis- 
sion was  right  in  each  case.  I  will  have  more  to  say  about  that  later 
in  connection  with  another  branch  of  the  discussion. 

The  original  act  made  it  a  crime  on  the  part  of  a  railroad  to  pay 
rebates,  but  not  on  the  part  of  the  shipper  to  receive  them.  In  1889 
that  was  amended  so  as  to  make  it  a  misdemeanor  on  the  part  of  the 
shipper  to  receive  rebates.  The  law  contained  a  provision  that  no 
witness  should  be  excused  from  testifying  in  any  case  before  the 
Commission  on  the  ground  that  to  do  so  would  tend  to  incriminate 
him,  but  that  his  testimony  should  not  be  used  against  him  in  any 
proceeding. 

Mr.  Coimselman,  of  Chicago,  now  deceased,  who  owned  a  lar^ 
elevator,  or,  more  than  one  elevator,  and  was  engaged  in  the  gram 
business,  in  the  capacity,  as  we  understand  it,  of  a  middleman,  was 
called  before  the  Commission  and  was  asked  whether  he  had  received 
rebates  or  not  from  the  railroads,  and  he  declined  to  answer  on  the 
ground  that  to  do  so  would  incriminate  him.  The  Commission  under- 
took to  compel  him  to  answer,  but,  as  you  know,  under  the  law  the 
Commission  has  no  power  to  punish  for  contempt  or  compel  a  wit- 
ness, but  they  must  stop  the  proceeding  and  go  into  court  and  ask  the 
circuit  court  to  compel  him  to  answer.  The  Commission  undertook 
that,  and  the  court  decided  with  Counselman.  That  case  was  taken 
by  appeal  to  the  Supreme  Court  of  the  United  States,  and  it  was 
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held  in  that  case  that  the  witness  could  not  be  compelled  to  answer, 
because,  although  the  statute  undertook  to  give  him  immunity,  it  did 
not  acquit  him  of  liability  to  punishment  and  that  his  testimony, 
which  he  might  be  compelled  to  give,  might  be  used  as  a  clew  to  pro- 
cure other  testimony  on  which  he  could  be  convicted  without  that; 
and  therefore  that  part  of  the  statute  became  a  nullity. 

After  that  the  Commission  was  dependent  upon  the  will  of  wit- 
nesses as  to  whether  they  would  tell  about  any  of  these  matters  or  not, 
and  of  witnesses  who  did  know  of  them.  So  when  you  asked  a  wit- 
ness then,  all  he  had  to  say  was,  "  That  will  incriminate  me  if  I 
should  answer,  and  I  will  not  answer."  Under  that  state  of  the  law 
you  can  see  it  was  impossible  to  get  testimony  about  these  mattei-s. 

The  next  step  was  that  the  Commission  asked  Congress  to  pass  a 
law  to  correct  that,  and  Congress  did  so  with  reasonable  promptness, 
providing  that  a  witness  should  not  be  excused,  but  that  he  should 
not  be  punished  for  any  offense  concerning  which  he  might  testify; 
not  simply  that  he  should  not  be  prosecutSi,  but  that  he  should  not 
be  subjected  to  indictment  at  all  for  any  matter  to  which  he  testified.. 

That  was  challenged,  and  we  got  into  court  under  that  law.  It 
was  said  by  the  able  advocates,  by  those  gentlemen  who  represented 
the  Baltimore  and  Ohio  road,  I  believe  it  was — at  any  rate,  it  was  a 
raUroad  witness — that  it  was  not  adequate  protection ;  that  to  com- 
pel a  witness  to  tell  of  his  own  misdemeanors  was  to  disgrace  him, 
would  reflect  on  his  reputation,  and  that  he  was  entitled  under  the 
Constitution  of  the  United  States  to  protection  against  that.  But 
the  Supreme  Court  brushed  that  aside  and  said  he  had  ample  protec- 
tion for  all  that  the  Constitution  intended  to  give  him;  that  if  he 
wanted  to  blacken  his  own  character  that  wasliis  own  act. 

We  took  steps  several  years  ago  to  test  the  first  law ;  procured  an 
amendment  to  cure  that  defect  after  it  had  gone  all  through  the 
different  courts;  and  then  we  were  met  at  the  threshold  and  again 
compelled  to  go  through  the  same  process  to  the  Supreme  Court. 

There  was  no  idleness  about  this.  It  was  pursued  with  diligence. 
After  that  act  was  passed  we  were  investigating  the  Illinois  Steel 
Company  and  its  connection  with  some  railroads  there,  in  respect 
of  alleged  rebates  in  the  form  of  terminal  charges,  etc.  This  was 
several  years  later.  Then  a  witness  named  Brimson,  an  employee 
on  the  part  of  the  steel  company,  refused  to  answer  on  general 
grounds,  that  the  Commission  had  set  down  a  hearing  on  its  own 
motion  under  a  general  order  for  a  general  inquiry  under  the  twelfth 
section  of  the  act  to  regulate  commerce.  The  witness  was  asked  to 
produce  books  and  papers  from  his  employer's  office.  He  was  ad- 
vised by  counsel  to  object  to  answer,  and  he  did  refuse  to  answer,  not 
on  the  ground  that  it  would  incriminate  him.  He  did  that  it  first, 
and  then  withdrew  it,  and  put  it  on  the  ground  that  the  Commission 
was  not  a  grand  jury  and  had  no  right  to  ask  him  general  questions; 
and  that  although  the  twelfth  section  of  the  act  to  regulate  commerce 
did  seem  to  give  the  Commission  authority,  it  was  unconstitutional 
and  void.  So  we  started  in  on  another  series  of  litigation  about 
getting  testimony. 

We  went  to  the  circuit  court,  the  contention  l>eing  that  the  Com- 
mission had  no  case  against  the  witness,  and  that  the  courts  would 
not  lend  themselves  to  become  a  mere  instrumentalitv  of  the  Com- 
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mission  to  procure  testimony  for  it;  and  the  circuit  court  held  that 
within  the  Constitution  of  the  United  States  there  was  no  case  in 
controversy  giving  the  court  judicial  authority  and  power  to  act. 

So  that  came  to  the  Supreme  Court  of  Ihe  United  States  on  api>eal 
by  the  Commission.  The  case  was  heard  and  decided,  the  opmion 
of  the  majority  of  the  Supreme  Court  being  in  favor  of  the  conten- 
tion of  the  Commission,  and  that  the  witness  should  be  compelled 
to  answer. 

So  here  were  these  strung-out  contests  from  year  to  year,  from  one 
court  to  another,  on  one  groimd  and  another,  and  after  the  law  was 
amended  in  order  to  get  a  basis  upon  which  to  get  an  answer  from  a 
witness. 

Senator  Newlands.  When  was  that  last  case  concluded  ? 

Mr.  Clements.  I  do  not  remember  the  year.  It  was  perhaps  as 
far  back  as  1898.  I  would  not  imdertake  to  give  the  year  exactly. 
Those  three  cases  covered  quite  a  number  of  years.  Possibly  it  was 
1896,  instead  of  1898,  as  some  gentleman  su£r*2:ests  here. 

Only  last  year  we  had  an  inquiry  in  New  York  in  the  coal  case,  in 
which  a  witness  refused  to  produce  books,  papers,  and  contracts,  and 
refused  to  answer  certain  questions.  So  the  Commission  had  to 
suspend  the  inquiry  and  go  to  court  and  ask  for  a  compulsory  process 
to  require  the  witness  to  answer.  That  case  was  argued.  The  in- 
vestigation was  suspended,  and  the  matter  went  on  for  several  weeks 
or  possibly  months,  for  there  was  a  decision  whether  the  witness 
could  be  compelled  to  give  testimony  or  to  produce  books  and  papers. 
The  ruling  was  against  the  Commission,  and  we  appealed  it  to  the 
Supreme  Court,  and  there  the  ruling  was  in  favor  of  the  contention 
of  the  Commission,  that  they  were  compellable  and  must  give  the 
testimony.  Then  the  case  had  to  be  set  again,  and  we  had  to  go 
back  and  take  the  testimony. 

Along  last  fall,  when  we  were  investigating  the  matter  of  the 
Armour  Car  Lines  and  the  private  cars  in  Chicago,  another  witness 
refused  to  answer,  and  we  have  there  a  proceeding  pending  now  to 
compel  a  witness  to  answer  questions. 

All  these  cases  show  the  history  of  the  contest  from  the  very  begin- 
ning, soon  after  the  Interstate  Commerce  Commission  was  organized 
and  when  there  seemed  to  be  a  general  purpose  to  disregard  the  orders 
of  the  Commission  and  dispute  every  question  at  every  point. 

This  is  a  brief  history  of  that  matter.  In  addition  to  that,  as  you 
were  told  yesterday  by  Commissioner  Prouty,  the  Commission  inau- 
gurated many  general  investigations  to  ascertain  what  was  going 
on  in  regard  to  flour  rates  from  Minneapolis  to  the  East,  where  it 
was  in  the  air  that  there  were  rebates  in  that  business,  as  well  as  in 
the  grain  and  packing-house  products  at  Chicago,  Kansas  City,  and 
other  places.  Commissioner  Prouty  told  you  yesterday  the  results 
of  these  earlier  inquiries,  when  it  could  not  be  proved  by  any  witness 
that  rebates  were  being  given. 

But  a  turn  came,  for  some  reason,  in  1902,  when  we  had  another 
general  inquiry  of  that  sort  in  regard  to  grain  and  packing-house 
products,  when  they  did  come  up,  one  by  one,  and  tell  that  they  were 
giving  rebates  and  had  been  doing  so  for  years.  Not  only  that,  but  let 
me  read  you  a  little  of  the  testimony. 
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It  .seems  fnich  an  easy  thing  for  a  gentleman  to  come  here  and  call 
us  amateurs.  It  seems  such  n  little  thing  that  the  Commission  could 
enforce  the  law  against  everybody  if  it  only  wanted  to.  If  the  gentle- 
man had  been  around  with  the  Commission  on  these  various  occasions 
and  had  heard  from  the  same  witnesses  that  there  were  no  rebates, 
and  afterwards  that  there  were,  and  had  seen  the  contest  that  they 
had  under  these  statutes  and  the  necessity  to  make  other  statutes  by 
C'Ongre.ss  in  order  to  meet  the  situation,  he  perhaps  would  not  have 
thought  that  the  Commission  had  been  sitting  idle  while  this  con- 
dition, which  he  so  much  deplores,  was  continuing. 

After  having  told  that  there  were  rebates  paid,  Mr.  Johnson,  of 
the  Rock  Ishmd  road,  at  that  time  vice-president  of  it — a  road  repre- 
sented here  a  few  days  ago  by  Mr.  Mather,  who  said  that  all  this 
agitation  for  amendment  of  the  laws  was  mostly  on  account  of  misled 
sentiment.  Now,  Mr.  Day  was  employed  by  the  Commission  at  that 
time  to  conduct  this  inquiry  before  it,  and  he  was  asking  some  ques- 
tions of  Mr.  Johnson.  As  I  say,  Mr.  Johnson  at  that  time  was 
vice-president  of  the  Rock  Island  road,  as  I  remember.  After  havinff 
testified  that  rebates  had  been  given — I  will  not  undertake  to  read  afl 
of  this — Mr.  Day  asked  and  Mr.  Johnson  answered  as  follows: 

Mr.  Day.  How  were  these  payments  noted  in  your  accounts — were  they  as 
refunds  of  overcharges? 

Mr.  Johnson.  They  do  not  go  through  our  general  accounts. 

Mr.  Day.  How  are  they  carried — In  separate  accounts? 

Mr.  Johnson.  They  are  not  carried  very  long.  They  are  destroyed  soon 
afterwards. 

Commissioner  Proutt.  What  do  you  mean  by  saying  that  they  do  not  go  in 
the  general  account? 

Mr.  Johnson.  I  suppose  they  go  through  the  treasury.  I  mean  they  do  not 
go  through  the  freight  auditor's  account  in  the  ordinary  way  of  an  overcharge 
daiuL 

The  Chairman.  There  must  l>o  an  entry  on  the  books  of  your  company  some- 
where corresiwnding  to  the  amount  drawn  out  for  this  purpose. 

Mr.  Johnson.  I  suppose  there  is  in  the  treasury  departmtjnt 

The  Chairman.  What  that  entry  is  you  do  not  know? 

Mr.  Johnson.  No ;  I  do  not  know  anything  about  that 

♦  •♦♦♦♦♦ 

Commissioner  Clements.  Take  one  of  these  transactions  and  tell  us  what 
evidence  there  is  now  in  your  books  or  papers  of  the  transaction.  A  claim  is 
filed.  The  communication — this  statement  comes  from  the  house,  for  instance, 
In  an  envelope.    You  take  that  and  check  it  up.    Then  where  does  it  go? 

Mr.  Johnson.  I  think  it  is  destroyed. 

Commissioner  Clements.  And  uix)n  some  sort  of  memorandum  a  check  is 
drawn? 

Mr.  Johnson.  It  is  not  destroyed  until  checked  up  with  the  billing — the  file  in 
the  office — then  the  statement  is  made  from  the  claim  as  filed.  The  draft  is 
drawn,  and  then  the  papers  are  destroyed,  as  I  understand. 

Commissioner  Clements.  Why  are  they  destroyed? 

Mr.  Johnson.  Simply  for  the  purpose  of  destroying  any  evidence  there  may  be. 

Commissioner  Clements.  Is  there  no  entry  on  a  book  that  so  much  money 
has  gone  into  your  treasury  and  some  of  it  comes  out? 

Mr.  Johnson.  Tliat  is  a  matter  with  the  treasury  department  I  do  not  know 
anything  about  that 

Commissioner  Clements.  You  do  not  know  what  entries  are  made  about  it? 

Mr.  Johnson.  No;  I  do  not. 

Commissioner  Clements.  All  the  papers  you  know  about  or  entries  that  700 
are  familiar  with  are  destroyed? 

Mr.  Johnson.  I  understand  they  are  all  destroyed. 

Commissioner  Clements.  Have  you  not  any  recent  ones? 

Mr.  Johnson.  I  do  not  think  they  are  more  than  thirty  days  old. 
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Commissioner  Clements.  Tou  thlDk  that,  all  up  to  within  thirty  days  are 
destroyed? 

Mr.  Johnson.  That  is  the  rule  or  custom. 

Commissioner  Clements.'  Is  It  probable  you  have  some  that  are  not  yet  de- 
stroyed? 

Mr.  Johnson.  It  may  be.    There  may  be  some  that  have  just  been  filed. 

Commissioner  Clements.  Well,  is  that  practice  still  going  on  of  paying  these 
claims? 

Mr.  Johnson.  The  old  ones. 

Commissioner  Clements.  You  are  paying  the  old  ones? 

Mr.  Johnson.  Yes,  sir ;  nothing  has  been  filed  since  the  1st  of  January. 

Now,  there  is  the  testimony  of  that  witness,  and  I  need  not  read 
more.  There  is  plenty  more  of  it  in  there.  Mr.  McCabe,  of  the 
Pennsylvania,  also  testified  that  these  rebates  were  paid  and  ad- 
justed, and  that  the  papers  were  probably  destroyed.  Mr.  Bird,  of 
the  Milwaukee  road,  also  testified  as  to  this  wholesale  practice  of  pav- 
ing these  rebates,  and  Mr.  Mitchell,  of  some  other  road  in  the  North- 
west— I  do  not  know  just  at  this  moment  what  it  was — ^testified  spe- 
cifically that  these  vouchers  and  papers  were  destroyed  soon  after 
they  were  made,  that  the  entries  were  not  made  upon  the  books,  and 
there  were  settlements  from  time  to  time  on  a  piece  of  paper  or 
memorandum,  and  as  soon  as  that  served  its  purpose  it  was  de- 
stroyed— and  destroyed,  as  Mr.  McCabe  said,  because  they  were  afraid 
at  some  time  they  might  be  called  upon  to  lay  those  papers  before 
the  Commission.  Now,  these  things  are  all  in  there,  and  I  would 
be  glad,  with  the  consent  of  the  committee,  not  to  have  to  read  any 
more  of  that,  but  to  insert  it  as  an  appendix  of  what  I  may  say. 

Senator  Dolulver,  That  may  be  done. 

Mr.  CiiEMENTS.  Here  is  the  document.  It  all  refers  to  these  mat- 
ters. I  do  not  care  to  single  out  a  particular  witness  or  to  point  out 
what  he  has  testified  to. 

The  document  referred  to  is  printed  as  Appendix  G. 

Senator  Culix)m.  Do  you  mean  to  say  that  that  is  all  there  is  on 
the  subject  of  rebates  in  this  country? 

Mr.  C1.EMENTS.  No ;  I  say  that  is  the  testimony  in  that  particular 
hearing — at  that  particular  time. 

Senator  Cullom.  Just  one  hearing? 

Mr.  Clements.  As  to  rebates. 

Senator  Cullom.  ITiat  relates  to  rebates. 

The  Chairman.  What  year  did  that  occur? 

Mr.  Clements.   January,  1902. 

The  Chairbcan.  Before  the  Elkins  bill  was  passed? 

Mr.  Clements.   Yes. 

Senator  Cullom.  There  is  testimony  there  on  both  sides  of  the 
question. 

Mr.  Clements.  Yes.  The  only  people  who  were  called  in  that 
case  were  the  railroad  officials,  'fliey  were  the  only  ones  examined. 
It  is  their  own  testimony  in  relation  to  what  they  themselves  did. 

The  Chairman.  I  thought  you  described  the  cases  as  occurring 
since  the  passage  of  the  law. 

Mr.  Clements.  I  will  come  to  that  directly.  The  Commission  has 
been  arraigned  here  by  so  many  of  these  advocates  of  these  people  who 
have  been  indulging  in  these  practices  for  not  doing  anything — sitting 
idly  by — ^that  I  simply  want  to  show  in  some  form  what  we  nave  been 
doing  and  what  our  difficulties  have  been,  and  how  it  has  attempted 
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to  get  decisions  that  would  enable  us  to  do  anything,  and  how  it  has 
taken  time  to  get  an  amendment  to  the  law  that  we  might  proceed  in 
order  to  get  testimony  about  anything.  Of  what  value  would  be  the 
reports  or  the  findings  of  the  Commission  so  long  as  it  is  powerless 
to  get  the  testimony  to  develop  the  whole  case;  oiwhat  use  would  be 
the  whole  business  of  ascertaining  the  facts  and  making  findings  and 
reporting  them  as  a  basis  for  suit  in  court  to  enforce  the  order  of  the 
C!ommission  unless  the  Commission,  in  some  way,  can  get  the  testi- 
mony? And,  as  I  have  pointed  out,  it  had  a  series  of  lawsuits  in 
order  to  get  on  a  basis  where  it  was  understood  we  could  get  it. 

Now,  you  will  see  there  what  the  methods  were  of  concealing  these 
rebates  and  of  destroying  the  testimony — admitted  and  sworn  to  by 
the  gentlemen  under  whose  supervision  it  was  done.  Mr.  Tuttle  told 
you  a  few  days  ago  here,  as  I  remember  it — the  statement  is  in  the 
record — in  one  instance,  on  one  page,  that  rebates  can  not  be  con- 
cealed ;  that  there  must  always  be  some  evidence  left  which  an  active 
commission  or  an  investigating  authority  could  find  out.  On  the 
next  page  he  says,  in  substance,  that  if  a  road  was  going  willingly  and 
deliberately  into  the  rebate  business  they  certaiiuv  would  not  leave 
any  evidence  of  it.  I  have  this  quotation  here,  ana  I  could  read  it  to 
you,  but  you  have  heard  the  statement  and  it  is  in  the  record.  I  will 
not  take  the  time  to  quote  what  he  said  literally.  Then  that  was  fol- 
lowed up  by  Mr.  Morawetz,  who  said  about  the  same  thing.  First,  it 
is  an  easy  matter  to  detect  these  things.  Surely  the  Commission 
could  do  it  if  it  would.  That  is  the  substance  of  it.  On  the  next 
page  we  find  that  if  it  is  undertaken  to  be  done  those  who  do  it. 
of  course,  will  conceal  it.  Then  it  was  suggested  by  the  chairman  or 
the  committee  or  somebody  else  that  there  were  various  ways  of 
doing  it. 

Sometimes  it  might  be  a  present,  that  had  nothing  to  do  with  it  and 
would  not  appear  on  the  books — a  present  to  his  wife  or  some  member 
of  his  family — and  then  it  was  agreed  all  around  by  these  gentlemen 
who  said  the  Commission  could  do  it  and  ought  to  do  it  and  was  to 
blame  because  it  had  not  been  done,  that  nobody  would  be  fool  enough 
who  was  going  to  pay  rebates  to  leave  the  evidence  lying  around  by 
which  that  fact  could  be  detected.  That  is  the  sul^tance  of  the  argu- 
ment Now,  these  things  are  not  consistent;  but  what  is  the  matter 
in  issue?  What  is  the  question  before  the  country  at  this  time?  If 
you  were  to  listen  to  the  gentleman  who  was  last  before  the  commit- 
tee and  to  many  others,  you  would  supjjose  that  the  Commission  had 
recommended  and  that  the  President  had  recommended  and  that  there 
was  a  bill  pending  now  here  that  should  authorize  the  Commission 
to  lay  its  hands  upon  every  rate  in  the  country  to-morrow  and  to  fix 
it  and  regulate  it  arbitrarily.  We  hear  that  expression  continually — 
arbitrarily  fix  all  rates. 

The  Commission  has  never  intimated  that  it  was  in  favor  of  any 
such  procedure  as  that;  no  such  thing  has  been  contemplated  by  any- 
body that  I  know  of  in  connection  with  this  subject;  no  such  proposi- 
tion is  involved  in  the  matter ;  but  they  say  it  will  lead  to  that,  that 
rate  by  rate  you  correct  one  to-morrow  and  another  one  the  next  day^ 
and  after  a  while  anothei*  one,  and  the  next  day  a  good  many,  and 
finally  you  will  have  laid  vour  hands  on  all  of  them.  Well,  about 
the  best  answer  to  that  is  tJiat  for  the  ten  years  the  Commission  was 
undertaking  to  exercise  this,  no  such  result  as  that  came  about.    There 
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was  no  such  avalanche  as  we  have  heard  would  come  upon  the  Com- 
mission next  week,  if  it  had  these  powers.  There  was  no  such  revo- 
lution as  that.  Why,  we  hear  continually,  every  day  this  is  talked 
about,  that  it  would  bring  chaos,  ruin,  bankruptcy.  Did  it  bring 
it?  Why,  Mr.  Hines  said,  in  his  argument  a  few  days  ago,  that  if 
this  power  was  ^ven  there  would  be  a  perfect  avalanche  of  complaints 
on  the  Commission ;  it  would  be  overwhelming ;  and  no  matter  how 
many  there  were,  or  how  efficient  it  might  be,  that  it  could  not  move 
with  the  business.  That  was  not  so  then.  I  am  not  undertaking 
to  quote  literally  his  words,  but  that  is  the  meaning  of  it. 

Senator  Carmack.  You  mean  it  was  not  so  while  the  Commission 
was  actually  exercising  that  power? 

Mr.  Clements.  Yes;  the  ten  years  it  did;  and  yet  we  are  told 
in  the  next  breath  that  everythmg  is  pacific,  everything  is  quiet, 
every  part  of  the  country  is  at  repose;  that  there  is  no  objection  to 
the  rates;  that  there  are  no  rebates,  no  unreasonable  rates,  nothing 
to  clamor  about;  that  there  is  nobody  clamoring  but  the  Interstate 
Commerce  Commission,  and  that  that  is  due  to  an  inordinate  lust 
for  power  and  authority  to  lay  its  hands  upon  this  property.  Does 
that  seem  a  reasonable  proposition,  if  everything  is  serene  and  there 
is  nobody  to  complain  and  nothing  to  complain  about  ?  Why  would 
there  be  an  avalanche  heaped  upon  the  Commission  until  it  would  be 
covered  up  and  could  not  move?  It  was  not  so  before.  That  brings 
me  to  the  justification  for  the  contention  of  the  Commission  before  in 
its  efforts  to  enforce  this  law.  It  was  said  a  few  days  ago,  I  think 
again  by  Mr.  Hines,  that  for  several  years  after  the  maximum  rate 
decision  in  1897  it  was  contended  that  all  that  was  sought  by  this 
new  legislation  was  to  give  the  Commission  the  power  that  Con- 
gress intended  to  confer  upon  it  originally,  and  he  also  said  that 
as  great  a  man  and  as  conspicuous  a  person  as  the  Speaker  of  the 
House,  Mr.  Cannon,  had  recently  voiced  that  idea  in  a  caucus  at 
the  other  end  of  this  Capitol.  That  was  so  conceded,  and  I  have  no 
doubt  that  he  did. 

These  gentlemen  over  here — these  newspaper  gentlemen — always 
get  what  was  done  in  the  caucus.  If  they  do  not  get  anything  else 
right,  they  get  that,  and  I  have  no  doubt  that  Mr.  Cannon  said  that, 
and  I  have  no  doubt  that  he  believed  it.  Now,  let  me  introduce  a 
witness  whose  name  is  familiar  to  all  of  you  and  whose  name  is 
synonymous  with  truth  and  courage,  a  man  who  could  say  "  no  "  to 
a  friend  and  "yes"  to  an  enemy  as  readily  as  any  man  who  ever 
lived.  I  refer  to  William  R.  Morrison.  In  the  first  annual  report 
of  the  Commission,  after  the  first  maximum-rate  decision,  in  which 
the  Supreme  Court  held  that  the  Commission  could  not  do  that: 
that  it  amounted  to  fixing  a  future  rate;  that  it  had  no  such  au- 
thority under  the  act,  Mr.  Morrison  at  that  time  being  chairman  of 
the  Commission  and  one  of  the  original  panel,  so  to  speak,  appointed 
when  the  Comn^ssion  was  organized,  penned  the  following  words. 
Now,  perhaps  he  knew  as  much  about  the  views  of  his  associates  from 
the  organization  of  the  Commission  as  anybody  else  did,  and  no 
amount  of  interest  on  either  side  of  this  case  would  have  induced 
him  to  shade  it  one  iota.    Here  is  what  he  said : 

The  Ck)mml8sion  exercised  its  power  in  a  case  commenced  in  the  second 
month  after  its  organization  and  continued  to  exercise  it  for  a  period  of  more 


BBGTJLATION   OF  RAILWAY  RATES.  2997 

than  ten  years,  during  which  time  no  memher  of  the  Ck)mmi88ion  ever  offi- 
cially questioned  the  existence  of  such  authority  or  failed  to  Join  in  its  exer- 
cise. As  already  stated,  the  authority  of  the  Commission  to  modify  and  reduce 
an  established  rate  and  to  enforce  a  reasonable  rate  for  the  future  was  not 
questioned  in  the  answer  of  the  defendant  in  the  Atlantic  rate  case,  decided 
March  30, 1896,  nor  had  it  ever  been  denied  in  any  answers  made  to  more  than  400 
previously  commenced,  many  of  them  alleging  unreasonable  and  unjust  charges 
and  praying  the  Commission  to  enforce  a  reduction  and  lower  the  rates  in  the 
future.  The  circuit  court  of  appeals  in  the  sixth  circuit  either  understood  the 
decision  as  the  Commission  understood  it  or  was  in  doubt  as  to  its  meaning, 
for  that  court  certified  a  later  case  Involving  the  question  to  the  Supreme 
Court  to  determine  what  powers  Congress  had  given  this  Commission  In  re- 
spect of  the  matter  of  rates.  It  also  appears  that  In  part  the  Supreme  Court 
itself  had  the  same  understanding  or  misunderstanding  as  did  the  Commission, 
for  in  a  later  decision  made  in  the  case  certified  one  member  dissented  from 
the  determination  of  the  judgment  of  the  court 

In  the  proceedings  of  Monday,  April  24,  1905,  on  page  20,  occurs 
this  statement,  made  by  Mr.  Hines : 

In  1891  the  Lehigh  Valley  Railroad  was  made  the  defendant  in  a  suit  by  the 
Commission  to  enforce  a  rate-making  order,  and  .set  up  In  court  the  defense  that 
the  Commission  had  no  power  to  make  rates. 

Mark  you,  gentlemen,  that  is  said  to  have  occurred  in  1891.  This 
is  said  in  connection  with  the  argument  that  early  the  railroads  began 
to  dispute  this  power  of  the  Commission,  so  that  in  a  case  begun  in 
1891  against  the  Lehigh  Valley  road  to  enforce  an  order  of  that  kind 
made  by  the  Commission  the  aefendant  disputed  it.  Now,  what  are 
the  facts  about  that?  There  is  Colonel  Morrison's  statement  that  in 
no  answer  made  by  any  carrier — although  the  Commission  com- 
menced in  the  second  month  and  made  an  order  of  this  kind  in  a  case 
l>egun  in  the  second  month  of  its  existence — that  for  ten  years  no 
carrier  put  into  its  answer  any  denial  of  this  authority.  Yet  we  find 
here  that  it  is  said  that  in  a  case  commenced  by  the  Commission 
against  the  Lehigh  Valley  Kailroad  in  1891  that  point  was  made. 
Now,  the  fact  about  that  is  that  in  the  answer  to  the  Commission 
there  was  no  such  question  raised  by  the  carrier ;  in  the  answer  filed 
in  the  lower  court  there  was  no  such  question  made,  for  it  went  to  the 
circuit  court  first,  and  in  1897,  ten  years  after  the  Commission  was 
organized,  that  case  was  still  pending  in  the  circuit  court  of  appeals 
in  Pennsylvania,  and  the  court  had  decided  the  Social  Circle  Case 
and  had  it  pending  probably  before  it.  I  am  not  sure  as  to  that,  but 
it  was  just  before  the  Maximum  Rate  Case  was  decided,  and  the 
probability  is  that  that  case  was  pending  in  the  circuit  court.  Tlien 
m  the  argument  of  that  case  in  the  circuit  court  of  appeals  in  1896  or 
1897 — 1897,  I  believe  it  was — Mr.  Johnson,  representing  the  Lehigh 
Valley  Railroad,  did  make  an  argument  to  the  effect  that  the  Commis- 
sion had  no  such  authoritv.  In  the  argument  in  the  circuit  court  he 
had  said  as  follows  in  his  brief: 

If  the  Interstate  Commerce  Commission  is  clothed  with  the  power  to  make 
reductions  in  rates  which  are  uniform  and  nondiscrimi native,  such  power  is 
one  which  ought  to  be  exercised  with  exceeding  care,  etc. 

There  was  a  frank  admission  that  the  power  existed,  but  a  caution 
that  it  should  be  exercised  with  care.  That  was  in  the  circuit  court 
in  this  case,  which  it  is  true  was  commenced  in  1891,  but  no  such  plea 
or  answer  as  that  was  put  in  in  1801 :  but  later  when  it  was  argued 
before  the  court  there  was  that  practical  admission  thr  t  the  power 
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existed,  with  a  caution  that  it  should  be  exercised  with  care.  Two 
or  three  years  later,  just  before  the  decision  in  the  Maximum  Rate 
Case,  when  that  case  was  still  pending  in  the  court  of  appeals  in 
Pennsylvania,  he  put  into  his  brief  the  contention  that  the  Commission 
had  not  the  power.  But  now  let  us  see  what  he  said  when  the  case 
was  on  trial  before  the  Commission.  This  is  Mr.  Johnson,  who  was 
the  lawyer  then  for  the  Lehigh  Valley  Railroad,  and  is  now  one  of 
the  distinguished  corps  of  lawyers  on  behalf  of  the  Pennsylvania 
Railroad. 

The  Chairman.  Mr.  John  G.  Johnson,  of  Philadelphia? 

Mr.  Clements.  Yes.  Now,  when  this  case  was  bemg  tried  before 
the  Commission,  before  it  got  into  c^urt 

Senator  Dolliver.  When  was  that — in  1891? 

Mr.  Clements.  The  complaint  was  filed  October  19,  1888.  The 
answer  was  filed  November,  1888.  The  hearing  of  arguments  was 
had  on  March  19  and  20,  1889.  That  is  when  the  case  was  heard 
finally  before  the  Commission.  The  briefs  and  printed  arguments 
were  filed  April  4,  1889,  and  the  case  was  decided  March  12,  1891. 
This  case  was  prepared  by  Colonel  Morrison.  It  was  the  decision  of 
the  Commission,  but  in  the  assi^ment  of  casas  it  went  to  him  also. 
Here  is  what  occurred  on  the  trial  before  the  Commission.  C'olonel 
Morrison,  reciting  the  history  of  the  case  and  the  finding  of  facts, 
and  so  forth,  says  this: 

After  submitting  the  proposed  findinp^t  of  facts  for  the  consideration  of  the 
Commission,  counsel  for  the  complainants,  in  bis  concluding  argument  said: 

"As  to  the  unreasonableness  of  the  charge,  we  ask  the  Commission  to  find 
that  the  rate  of  $1.80  is  unreasonable  within  the  statute.  We  do  not  ask  or 
care  about  your  honors'  establishing  any  particular  rate.  There  are  a  great 
many  ways  in  which  these  coal  rates  can  be  determined  without  fixing  any 
arbitrary  or  inflexible  standard.  It  could  be  a  sliding  scale,  depending  upon 
the  price  of  coal.  You  could  determine,  first,  the  cost  of  mining  the  coal,  and 
then  the  cost  of  railroad  transportation.  Another  way  to  establish  a  rate  would 
be  at  some  fixed  proportion  of  the  average  of  the  selling  price  of  the  coal  at 
tide  water.  If  they,  the  carriers,  are  informed  that  their  present  rate  is  unrea- 
sonable, they  will  then  meet  the  individual  operators  out  of  their  district  In 
consultation,  and  I  am  sure  some  amicable  arrangement  will  be  reached  by 
which  both  parties  can  make  money." 

Now,  that  was  the  suggestion  of  Mr.  Gowan,  also  a  lawyer  of 
distinction,  who  represented  the  complainants  in  that  case. 

The  Chairman.  Was  he  the  president  of  the  railroad  I 

Mr.  Clements.  No;  this  is  Mr.  Franklin  B.  Gowan.  He  is  not 
living  now,  I  think.  He  was  the  lawyer  for  the  complainants  in  this 
case,  and  that  is  what  he  said — find  that  this  rate  is  unreasonable  and 
leave  it  there,  and  we  will  find  some  way  for  the  railroad  to  adjust 
it  on  some  basis  that  will  help  us.  That  is  a  good  deal  like  that  which 
has  been  suggested  here  in  the  hearings  a  good  many  times,  to  just  let 
the  Commission  find  that  it  is  unreasonable  and  after  that  is  litigated 
and  the  court  decides  that  it  is  unreasonable,  then  everything  wrong 
will  disappear,  and  you  will  get  a  reasonable  rate  without  doing 
anything  more.     That  is  the  idea  of  these  complainants  also. 

The  Chairman.  Don't  you  think  that  the  railroads  would  try  to 
make  a  reasonable  rate  after  that  ? 

Mr.  Clements.  I  should  think  they  would  in  many  instances.  I 
do  not  repudiate  that  suggestion.  I  have  no  doubt  that  there  would 
be  such  an  adjustment  made  as  would  endeavor  to  avoid  another 
controversy,  but  it  might  not  always  meet  the  full  needs  of  justice. 
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The  Chairman.  That  would  leave  the  rate-making  power  still 
with  the  railroads  and  avoid  all  disputes. 

Mr.  Clements.  Yes.  That  is  what  the  complainant's  counsel  asked 
in  this  case.  Now,  what  did  Mr.  Johnson  say,  who  represented  the 
railroad  ? 

Complainant's  counsel  here  expressed  the  helief  that  the  coal  traffic  afforded 
a  fair  profit  to  both  the  producer  and  the  carrier;  that  to  secure  an  equitable 
division  of  profits  it  was  only  necessary  to  declare  the  charge  made  to  be  unrea- 
sonable, and  the  parties  would  come  togetlier  and  fix  the  proper  rates  themselves. 

The  last  I  quoted  there  was  from  Mr.  Morrison,  repeating  what 
Mr.  Gowan  said.  I  now  come  to  what  Mr.  Johnson  said.  He  was 
the  counsel  for  the  road.     Mr.  Johnson  said,  in  reply : 

That  will  not  do.  If  this  Commission  says  that  the  present  rates  are  unrea- 
sonable, they  must  say  so  because  there  is  a  different  rate  that  they  have  deter- 
mined to  be  a  proper  one.  It  will  not  do  for  you  to  make  a  general  finding  and 
say  that  the  present  rates  were  unreasonable,  but  we  do  not  know  what  they 
ought  to  be.  We  can  not  fl^  them  for  you.  You  must  agree  ui)on  them  among 
yourselves.  If  unreasonable,  say  to  what  extent  they  are  unreasonable,  whether 
to  the  extent  of  one  cent,  or  of  many  cents,  or  a  dollar  a  ton.  Would  it  be 
proj)er  for  you  to  lay  down  an  abstract  principle  that  would  lead  to  endless 
confusion  in  the  application?    That  would  put  all  at  chaos. 

The  committee  has  heard  a  good  deal  of  chaos  during  the  last  few 
days. 

For  heaven's  sake,  do  not  ever  make  the  matter  of  a  proper  rate  for  carrying 
coal  one  to  be  regulated  in  a  conference  between  the  carrier  and  the  shippers. 
If  you  have  been  convinced  by  the  petitioners  that  the  present  rates  are  unrea- 
sonable and  unjust,  then  say  what  the  rates  ought  to  be.  This  will  be  your 
duty.  I  do  not  wonder  that  Mr.  Gowan  shrinks,  etc.,  from  the  contest  of  the 
case. 

Then  he  went  on  to  argue  that  Mr.  Gowan  had  not  made  out  any 
case  which  would  justify  that  kind  of  a  specific  finding.  But  there 
he  says,  for  heaven's  sake  don't  ever  leave  it  for  a  scramble  between 
the  railroad  and  the  shippers,  with  endless  chaos,  but  to  be  definite 
about  it,  and  if  you  know  that  this  rate  is  an  unreasonable  one,  you 
must  know  that  something  else  is  reasonable,  because  they  are 
directlv  related  and  vou  can  not  sav  that  one  rate  is  reasonable  im- 
less  you  have  a  standard  by  which  to  judge  it. 

The  Chairman.  Before  that  he  had  denied  the  power  of  the  Com- 
mission ? 

Mr.  Clements.  No;  he  denied  that  several  years  later.  He 
denied  that  in  the  court  of  appeals. 

The  Chairman.  On  what  case  ? 

Mr.  Ct.ements.  This  same  case. 

The  Chairman.  And  when  he  argued  this  case  when  it  was  taken 
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Mr.  Clements.  In  this  case  the  Commission  made  the  order  and 

undertook  to  do  what  he  asked  it  to  do  and  find  what  was  a  reason- 
able rate.  The  Commission  was  not  trying  then  to  make  rates,  but 
the  Commission  found  that  the  rate  existing  was  unreasonable^  and 
undertook  to  find  out  to  what  extent  it  was  unreasonable,  and  m  its 
order  to  the  carrier  to  cease  and  desist  from  the  ascertained  viola- 
tion of  the  law  it  ordered  it  to  cease  and  desist  charging  any  part  of 
that  unreasonable  excess,  or  more  than  so  much,  which  was  found  to 
be  reasonable.    That  was  what  it  undertook  to  do. 
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The  Chairman.  Then  on  the  appeal  Mr.  Johnson  changed  his 
position  ? 

Mr.  Clements.  That  was  before  the  Commission  Mr.  Johnson  said 
that.  Then  the  order  was  disobeyed,  and  the  Commission  brought 
suit  in  the  circuit  court,  and  in  the  argument  of  that  case  Mr.  John- 
son used  the  lan^iage  which  I  first  read  here,  that  if  the  Commission 
has  such  authority  it  ought  to  be  exercised  with  great  care.  Then 
when  the  case  was  appealed  to  the  court  of  appeals  several  years  later 
he  put  in  his  final  proof  there  a  dispute  of  this  power. 

The  Chairman.  He  got  to  that  little  by  little. 

Mr.  Clements.  He  got  to  it  little  by  little.  He  was  helped  to 
it,  perhaps,  by  the  decision  of  the  Supreme  Court  in  the  Social 
Circle  Case. 

The  Chairman.  I  think  so. 

Mr.  Clements.  Then  he  was  also  helped  to  it,  a  little,  doubtless,  by 
the  fact  that  the  court  of  appeals  at  Cmcinnati  was  not  a  unit,  or  at 
least  had  seen  proper  to  certify  the  decision  to  the  Supreme  Court. 
Judge  Taft  was  a  member  of  that  court  of  appeals.  Judge  Harlan 
delivered  the  dissenting  opinion  in  the  case  when  the  case  was  ap- 
pealed. It  was  Secretary  Taft,  who  was  a  member  of  that  court 
when  it  certified  the  question  up  here,  all  of  which  tends  to  show  that 
the  Commission  at  least  had  some  color  of  contention  that  it  had 
something  to  do  with  doing  away  with  an  imreasonable  rate,  and  it 
had  some  good  company  in  its  contention. 

Senator  Cullom.  And  determining  what  a  new  rate  should  be  ? 

Mr.  Clements.  Yes;  and  that  was  brought  about  in  this  way: 
The  language  of  the  interstate-commerce  act,  as  originally  passed, 
was  that  when  the  Commission  ascertained  in  a  case  that  there  is 
any  violation  of  the  interstate-commerce  law  it  shall  order  the  car- 
riers to  cease  and  desist  from  that  ascertained  violation.  Now,  sup- 
pose a  rate  is  a  dollar  and  complaint  is  made  that  it  is  unreasonable 
and  the  Commission  investigates  it.  The  Commission  takes  the  testi- 
mony and  hears  all  that  can  be  said  in  testimony  and  armiment,  and 
concludes  that  the  complaint  is  well  founded — that  a  dollar  is  unrea- 
sonable— and,  as  Mr.  Johnson  said  here,  it  must  have  some  idea  as  to 
what  is  a  reasonable  rate — at  least,  as  to  what  it  thinks  is  reasonable — 
otherAvise  it  could  not  find  what  is  unreasonable.  The  testimony  that 
shows  the  one  indicates  the  other.  I  do  not  mean  with  absolute  pre- 
cision, but  it  fixes  a  basis  upon  which  the  mind  of  the  traffic  manager 
or  the  commission  or  whoever  it  is — the  jury — dealing  with  the  mat- 
ter, thinks  he  or  they  have  found  what  is  reasonable  when  they  have 
found  what  is  unreasonable. 

Senator  Kean.  In  1890  the  Commi&sioners,  in  their  annual  report, 
I  think,  you  will  find  said  as  follows : 

In  some  cases  the  carriers  decided  against  have,  for  a  considerable  i)eriod, 
manifested  a  purpose  not  to  obey  an  order  of  tlie  Commission  reiluciug  rates, 
claiming  to  liave  the  advice  of  counsel  that  the  action  of  the  Commission  was 
not  conclusive,  nnd  that  they  might  safely  await  the  determination  of  the  courts 
In  the  premises.  If  they  have  finally  acquiesced  in  the  reduction,  they  have  in 
some  cases  taken  pains  to  have  it  understood  that  in  doing  so  they  were  acting 
from  motives  of  policy  rather  than  because  of  any  legal  obligation  which 
required  it 

Mr.  Clements.  Well,  I  have  no  doubt  of  that  I  will  come  to  that 
in  a  moment.    There  is  quite  a  difference  in  the  question  discussed. 
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What  did  the  Commission  do  in  that  case,  having  found  that  the  rate 
was  unreasonable  on  the  basis  of  what  is  thought  was  satisfactory 
testimony  as  to  what  was  reasonable?  It  proceeds  to  order  the  car- 
rier to  cx^ase  and  desist  from  it.  Well,  suppose  it  had  found  90  cents 
was  a  reasonable  rate;  that  a  dollar  was  unreasonable.  If  the  car- 
rier refused,  but  put  anything  above  90  cents,  was  it  not  just  as  much 
in  contravention  of  the  act  to  reffidate  commerce  as  it  was  to  put  in 
the  dollar  rate?  The  law  says  that  all  rates  shall  be  reasonable  and 
just,  and  any  rate  that  is  not  reasonable  and  just  is  an  unlawful  rate. 
That  is  in  the  first  section.  Now,  if  a  dollar  was  found  on  the  facts 
and  demonstrated  to  be  unreasonable  and  90  cents  was  the  best  that 
could  be  found  for  a  reasonable  rate,  and  if  that  was  a  true  finding 
and  was  justified  by  the  facts,  then  any  cent  above  90  cents  was  in 
violation  of  the  first  section  of  the  act  to  regulate  commerce,  whether 
it  was  91  cents  or  95  cents  or  $1.  Each  and  every  part  that  makes  up 
the  excessive  rate  above  what  is  reasonable  was  a  violation  of  the  act 
to  regulate  commerce,  according  to  the  terms  of  the  first  section,  and 
it  was  upon  that  theory  that  the  Conmiission  thought  to  make  an 
order  to  correct  the  entire  violation  and  not  simply  a  part  of  it.  But 
that  has  all  ^one  by.  I  am  discussing  this  in  defense  of  the  course  of 
the  Commission  in  the  matter  and  as  bearing  upon  dealing  with  this 
question  now. 

Now,  Senator  Kean  has  shown  me  what  the  Commission  said  in 
its  report  in  the  year  1890,  and  I  have  no  doubt  it  is  correct.  That 
does  not  contradict  what  Colonel  Morrison  said  or  anything  else  that 
has  been  said  here.  The  Commission  said  that  it  was  true  that  in 
1890  they  were  manifesting  a  disposition  in  many  cases  to  disregard 
these  orders,  but  why?  Because,  as  I  stated  there,  they  were  ad- 
vised by  their  law^^ers  that  the  finding  and  conclusion  oi  the  Com- 
mission was  not  conclusive,  that  they  could  well  wait  until  the 
court  had  passed  upon  it.  Well,  that  was  not  disputed,  that  the 
Commission  had  the  power  when  it  found  a  rate  to  be  unreasonable 
to  say  to  what  extent  it  was  unreasonable  and  condemn  that  entire 
extent  of  unreasonableness,  but  it  was  simply  saying  that  you  have 
got  another  day  in  court,  where  you  can  be  heard  on  the  facts,  and 
where  the  order  of  the  Commission  is  only  prima  facie.  Its  findings 
are  only  prima  facie.  It  is  only  the  basis  of  a  lawsuit,  and  you  can 
not  issue  process  upon  it.  It  is  not  conclusive,  of  course.  We  all 
know  that  there  never  was  any  contention  that  it  was  conclusive.  It 
was  only  prima  facie;  it  was  only  a  basis  for  a  suit  if  the  carrier 
did  not  obey  the  order,  and  there  is  nothing  inconsistent  with  that. 
They  were  standing  back  and  saying,  I  will  obey  this  when  the 
court  orders  me  to  do  it — not  that  the  Commission  did  not  have 
jurisdiction  to  say  to  what  extp;it  the  rates  found  unreasonable  were 
unreasonable,  but  they  said,  "  We  have  a  day  in  court,  and  we  will  try 
the  facts  and  we  will  obey  the  order  when  the  court  says  so."  That 
was  their  right  and  privilege  under  the  law  to  do  that.  The  Com- 
mission was  not  complaining  about  their  exercising  their  rights 
under  the  law,  but  the  Commission  w^as  calling  attention,  as  it  felt 
it  its  duty  to  do,  of  the  Congress  of  the  United  States  to  the  fact 
that  they  could  do  this  and  their  own  action  was  delayed  until  a 
lawsuit,  one  of  which  we  have  just  been  reading  about,  was  com- 
menced in  1891  ^nd  ended  in  1897.    That  was  the  Coxe  Case. 
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Senator  Kean.  There  is  an  extract  from  the  Commissioners'  report 
for  1895. 

Mr.  Clements.  Thank  you.  Now,  let  me  go  back  to  that  Coxe  Case 
and  say  this :  When  the  Maximum  Rate  Case  was  decided  the  Com- 
mission dismissed  that  proceeding,  of  course,  because  upon  the  prin- 
ciple of  that  case  the  Coxe  Case  rell  to  the  ground ;  but  it  was  begim 
m  1891  and  it  was  dismissed — not  tried  in  the  court  of  appeals — in 
1897.  The  Senator  from  New  Jersey  calls  my  attention  to  this  quota- 
tion said  to  be  from  the  Commission  s  report  in  1895 : 

The  complaints  investigated  by  the  Commission  relate  for  the  most  part  to 
the  measure  of  compensation  which  tiie  shipi>er  shall  pay  and  the  carrier  ac- 
cept Yet  nowhere  in  the  act  is  the  Ck)mmi88ion  speeiflcally  empowered  to  de- 
cide in  any  case  what  this  compensation  should  be,  and  its  authority  to  do  so 
exists  mainly  by  implication.  It  seems  a  common-sense  proposition  that  the 
power  to  condemn  a  given  rate  as  unreasonable  involves  the  power  to  adjudge 
and  declare  what  rate  is  reasonable,  and  the  Commission  has  invaribly  acted 
on  the  assumption.  Nevertheless,  the  correctness  of  this  position  has  been 
openly  denied,  and  it  may  be  too  much  to  claim  that  the  dissenting  view  is 
wholly  unsupported  by  argument. 

Well,  I  can  tell  you  the  history  of  that  exactly. 

Senator  Kean.  That  was  in  lo95? 

Mr.  Clements.  Yes,  and  that  as  I  remember  it,  was  soon  after  the 
Social  Circle  Case  was  decided,  in  which  the  Supreme  Court  used  the 
same  language  which  tended  to  the  outcome  which  has  since  been 
realized  in  the  Maximum  Rate  Case.  Although  it  was  not  clear,  it 
pointed  to  that,  and  was  cited  by  Colonel  Morrison  in  that  report, 
notwithstanding  the  cue  that  was  given,  if  I  may  use  that  term  in 
the  Social  Circle  Case  indicating  the  trend  that  way. 

The  Chaibman.  Was  not  the  Social  Circle  Case  decided  in  1896, 
and  this  report  was  in  1895  ? 

Mr.  Clements.  Well,  I  said  I  thought  not.  I  will  not  be  sure 
about  that,  but  I  do  know  that  this  question  was  then  beginning  to  be 
mooted  and  discussed  and  talked  about,  and  while  there  was  a  contest 
as  to  the  meaning  of  the  Social  Circle  Case,  it  turned  out  afterwards 
that  in  the  Maximum  Rate  Case  the  judges  were  divided  as  to  what 
it  did  mean,  whether  it  went  to  the  full  extent  they  finally  went  or 
not.    It  was  a  controverted  question. 

Senator  Newlands.  How  did  the  court  stand  in  the  Maximum 
Rate  Case  on  that  question  ? 

Mr.  Clements.  I  think  they  all  decided  one  way,  except  Justice 
Harlan. 

The  Chairman.  The  Social  Circle  Case  was  decided  March  30, 
1896.    That  is  the  precise  date. 

Mr.  Clements.  It  perhaps  had  been  argued  and  the  matter  was 
being  contested.  It  was  brewing,  and  the  matter  was  on  hand,  and 
the  Commission  was  advised  then  they  were  beginning  to  make  this 
contest;  but  still  I  put  the  testimony" of  the  chairman  of  this  Com- 
mission when  the  Maximum  Rate  Case  was  decided — ^Mr.  Morrison, 
who  was  one  of  the  original  panel — and  I  put  in  the  testimony  here  of 
what  he  said  about  it,  and  although  there  may  have  been  talk  among 
lawyers  and  discussion  about  it,  tney  put  no  such  question  as  that  in 
their  answers;  and  Mr.  Johnson,  who  did  finally  put  it  in  there  after 
the  indications  were  that  that  was  going  to  be  attacked — ^jrou  have 
heard  his  language  when  he  held  up  his  hands  and  said,  "  For 
heaven's  sake,  do  not  do  $uch  a  thing  as  that,  and  leave  us  all  at  sea  I  " 


REGULATION    OF   RAILWAY   RATES.  3003 

The  Chairman.  Lawyers  often  change  their  opinion. 

Mr.  Clements.  Yes ;  there  is  no  doubt  about  that,  and  so  do  other 
I>eople.  Now,  however  all  that  maj^  be,  as  to  whether  the  Commis- 
sion was  ever  justified  in  its  contention  or  not.  that  has  been  settled. 
It  has  been  settled  now  ever  since  1897  that  the  Commission  has  no 
authority  to  fix  a  rate  for  the  future.  As  I  said  a  moment  ago,  it 
never  amnnatively  undertook  to  do  that  in  any  case.  All  it  under- 
took to  do  was,  when  it  found  a  rate  unreasonable,  to  declare  that  it 
was  unreasonable  and  order  the  violation  to  the  full  extent  of  the  un- 
reasonableness to  cease.  That,  of  course,  in  effect  did  operate  to 
designate  a  maximum  rate,  which  could  not  be  exceeded  for  the  future 
if  the  order  was  obeyed,  but  it  did  not  fix  the  rate.  They  could  have 
charged  a  less  rate,  and  it  was  not  an  aflirmative  effort  to  name  a  rate, 
but  it  was  an  eflFort  to  say  to  what  extent  the  rate  in  question  and  con- 
demned was  unreasonable  and  therefore  unlawful. 

I  have  not  the  language  before  me  just  at  this  time,  but  I  have  a 
memorandum  of  it  that  was  used  by  Mr.  Bond,  the  attorney  for  the 
Baltimore  and  Ohio,  in  which  he  said  that  the  Commission  never  did 
undertake  affirmatively  to  fix  a  rate  for  the  future,  and  substantially 
said  that  what  the  Commission  undertook  to  do  is  what  I  have  just 
said,  without  using  his  exact  language.  That  is  the  history  of  all 
this  business.  It  was  simply  an  effort  to  ascertain  how  much  of  the 
unreasonable  rate  was  unreasonable  and  condemn  that  and  leave  the 
balance.  Mr.  Bond  also  goes  to  the  extent  of  saying,  in  speaking  of 
the  Esch-Townsend  bill,  so  called,  that  they — and  when  aslced  whom 
he  meant  by  "  they,"  he  answered.  "  the  Interstate  Commerce  Commis- 
sion " — ^in  writing  that  bill  the}^  thought  they  were  giving  themselves 
a  discretion  in  regard  to  the  fixing  of  a  rate  which  he  contended  they 
had  failed  in  the  language  of  that  bill  to  do.  All  I  care  to  refer  to 
in  that  connection  is  to  say  that  when  Mr.  Bond  said  that  they — the 
Interstate  Commerce  Commission — in  writing  the  Esch-Townsend 
bill  undertook  to  do  certain  things,  to  give  themselves  certain  discre- 
tion in  making  a  rate,  that  he  simply  absorbed  Avhat  was  in  the 
atmosphere  among  his  associate  advocates  here — ^that  the  Interstate 
Commerce  Commission  was  at  the  bottom  of  that,  as  it  is  appai'ently 
believed  to  be  at  the  bottom  of  everything  else.  No  member  of  the 
Interstate  Commerce  Commission  ever  wrote  a  line  of  the  Esch- 
Townsend  bill  or  asked  to  make  a  suggestion  about  it  or  had  anything 
whatever  to  do  with  it,  and  that  statement  is  absolute  and  will  no  doubt 
be  confirmed  by  the  authors  of  that  bill  or  anybod}'  else  who  knows 
what  he  is  talking  about.  The  Commission  had  nothing  to  do  with  it. 
Mr.  Bond  just  naturally  assumed  it  because,  in  company,  as  I  say, 
with  his  coadvocates  here,  he  assumed  that  the  Commission,  of 
course,  was  at  the  basis  of  trying  to  get  some  more  power  and  to  do 
that  which  is  unreasonable. 

Senator  CakmackI  It  would  be  just  as  reasonable  to  assume  that 
it  was  written  at  the  White  House. 

Mr.  Ci^MENTS.  Well,  I  should  think  so;  or  anywhere  else.  A 
great  many  things  have  been  assumed.  It  has  been  assumed  that 
the  Commission  started  out  with  an  unwarranted  assumption  of  au- 
thority, headed  by  Judge  Cooley,  and  Judge  Cooley  is  continually 
praised,  and  I  join  in  his  praise,  for  his  is  a  great  name.    These 
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gentlemen  praise  him  whenever  they  feel  he  has  said  something 
which  can  be  used,  as  they  think,  in  some  form  about  the  present  con- 
ditions; but  I  have  called  up  the  testimony  of  Mr.  Morrison,  who. 
was  on  the  original  panel,  to  show  that  there  never  was  a  member 
of  the  Commission  who  questioned  it  or  who  failed  to  join  in  one  of 
these  orders,  and  that  included  Judge  Cooley. 

Senator  Doli.iver.  Judge  Cooley  wrote  some  of  the  orders,  did  he 
not? 

Mr.  Clements.  Yes;  he  did.  Now,  what  has  the  Commission 
done  since  that?  It  has  from  year  to  year  recoimnended  certain 
amendments,  among  which  was  that  the  law  ought  to  be  made  effect- 
ive to  the  correction  of  an  unreasonable  rate  when  it  is  ascertained 
upon  the  facts  and  the  parties  have  been  heard;  that  is  as  far  as 
it  has  ever  gone.  The  Commission  has  never  asked  for  authority 
to  make  everybody's  rates  arbitrarily  or  any  other  way.  It  has  never 
asked  for  authority,  and  it  does  not  recommend  any  authority,  to 
originate  rates,  to  lay  its  hands  upon  rates  in  general;  and  it  is  an 
assumption  without  reason  that  the  Commission  is  moved  in  this 
matter,  as  we  are  frequently  told,  by  a  simple  thirst  and  desire  for 
more  power.  Power  for  what,  and  why?  Why  should  the  Com- 
mission put  itself  in  such  an  attitude  in  an  idle  and  baseless  demand 
for  power  ?  Just  to  bring  trouble  and  turmoil  upon  itself  and  every- 
body else  connected  with  these  questions?  Why,  there  is  no  clamor, 
we  are  told;  there  is  nothing  to  complain  about,  and  all  the  clamor 
there  is — it  has  been  characterized  differently  from  time  to  time,  this 
feeling,  sometimes  being  called  "  clamor,"  sometimes  "  an  outcry," 
sometimes  a  "  misguided  argument  or  sentiment,"  and  a  "  misleading 
sentiment  " — all  this  clamor  is  without  cause. 

These  gentlemen  have  used  all  these  terms.  They  have  applied 
those  terms  to  the  Commission  in  their  criticism  of  the  Commission 
about  its  desire  for  authority,  about  its  recommendations,  which  were 
official  and  which  were  made  under  oath  in  the  exercise  of  a  duty. 
How  would  you  have  it  do — run  away  from  these  things? 
Would  these  gentlemen  have  the  Commission  run  away  from  its 
responsibility  m  reporting  the  facts  as  they  are  developed  and  its 
judgment  as  to  what  ought  to  be  done  as  the  law  requires  it  to  do? 
Because  it  has  done  that,  all  this  flood  of  criticism  has  come  upon  it, 
and  from  what  source  and  why?  When  they  speak  of  Mr.  Roose- 
velt, the  President  of  the  United  States,  as  a  gentleman  did  here, 
occupying  the  same  position  as  the  Commission,  they  know  that  the 
Commission  has  never  recommended  or  asked  for  anything  morj 
than  the  President  recommends  or  sugge.sts,  but  the  President  is 
spoken  of  with  great  reverence,  and  justly  so.  They  do  not  assume 
to  criticise  him,  but  because  the  Commission  has  done  it,  it  is  ineffi- 
cient, it  is  greedy  for  power,  it  is  reckless,  it  would  ruin  this  vested 
f)roperty  and  the  vested  rights  in  it — destroy  it,  as  Mr.  Hill  said, 
ike  a  freeze,  or  a  frost — anarchy,  revolution,  chaos,  ruin,  all  over 
night — there  would  not  be  any  credit  to  buy  bonds  with,  to  float 
bonds,  to  get  money  to  double  track,  to  buila  the  bridges,  to  carry 
the  people  s  freight — save  us  from  such  an  institution  as  this. 

Why,  Mr.  Hill  said,  in  discussing  this,  that  the  Commission  might 
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well  have  found  something  to  do  in  investigating  and  dealing  with 
the  terminal  charge  in  New  York.  He  said,  "  Why  should  they  be 
allowed  there  to  charge  more  for  floating  over  the  Harlem  River  to 
New  York  than  the  entire  rate  on  grain  from  the  West?  "  Well, 
that  must  have  been  very  impressive.  I  think  one  member  of  the 
committee,  whom  I  have  the  pleasure  of  knowing,  but  who  is  not 
here  now,  asked  him  if  that  was  not  a  matter  with  which  the 
Commission  could  deal  under  the  Elkins  Act.  Of  course  it  was, 
and  perhaps  under  the  prior  act,  because  they  are  required  to 
publish  their  terminal  rates,  and  so  forth.  He  was  not  asked  to  tell 
what  he  meant  by  this  startling  assumed  statement  of  affairs.  There 
will  be  something  nice  for  the  Commission  to  busy  itself  about,  and 
that  a  court  would  probably  be  slow  to  say  that  they  might  charge 
more  for  that  little  terminal  floating  service  than  the  entire  through 
rate  to  New  York.  Well,  I  should  think  it  would.  I  do  not  disagree 
with  Mr.  Hill  about  that,  but  the  trouble  is  that  there  is  no  such 
condition  as  that.  There  is  no  such  state  of  facts  as  that.  There 
never  was  any  such  state  of  facts  as  that,  except  possibly  in  the  ex- 
treme of  some  rate  war,  where  everything  goes  to  pieces,  like  a  year 
or  two  ago,  when  they  were  carrying  gram  from  the  Lakes  down  to 
Philadelphia  for  2  mills — those  odd  and  abnormal  things  that  hap- 
pen in  a  rate  war. 

I  will  not  say  that  such  a  thing  as  that  never  happened.  I  think  I 
remember  when  I  was  a  younger  man  of  a  rate  war  down  in  the 
South  when  they  paid  a  little  premium  to  get  it  away  from  the  other 
roads.  That  is,  they  paid  the  shipper  a  premium  in  order  to  win  the 
freight.  But  there  is  no  such  condition  as  that  now  in  New  York, 
and  there  never  is  when  matters  are  normal.  This  picturesque,  able, 
and  distinguished  gentleman  who  has  done  so  much  to  develop  mat- 
ters in  the  Northwest — and  he  is  an  able  and  a  practical  man — does 
not  think  that  his  road  ought  to  be  regulated.  None  of  them  think 
that  any  road  ought  to  be  regulated.  He  does  not  believe  in  regula- 
tion. Then  he  talked  about  everything  being  all  right;  that  there 
were  no  rates  that  needed  correction,  no  unreasonable  rates,  and  that 
no  railroad  is  going  to  make  an  unreasonable  rate.  Why?  Because, 
as  you  were  told  this  morning,  that  the  interests  of  the  railroads  and 
its  patrons  are  so  bound  up  together  that  the  very  life  of  the  railroad 
depends  on  the  prosperity  of  the  patrons,  and  therefore,  in  its  own 
selfish  interests,  it  can  do  no  wrong  in  respect  to  these  matters  of  rates. 

That  was  Mr.  Hill's  attitude  in  substance  about  the  matter,  and  yet, 
when  he  wanted  to  say  that  the  Commission  was  idle  and  not  doing 
its  duty  and  cast  an  aspersion  upon  it,  he  said,  "  WTiy,  here  is  a  rate 
in  the  Southwest  on  engines  that  for  500  miles  was  as  much  as  it  was 
over  his  own  line  from  Philadelphia  to  Yokohama,  across  the  conti- 
nent and  across  the  ocean."  Somebody  asked  him  about  that;  if  he 
thought  that  rate  was  too  high.  Oh,  yes,  he  said  he  thought  it  was 
about  twice  as  high  as  it  ought  to  be.  That  is  in  one  breath.  There 
are  no  unreasonaole  rates  in  one  breath.  The  railroads  are  incapa- 
ble of  making  them,  because  for  their  own  selfish  interests  they 
would  not  do  it,  and  then,  on  the  next  page,  he  says,  in  effect.  Here  is 
a  rate  that  is  100  per  cent  too  high,  and  therefore,  to  that  extent. 
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unreasonable  and  unlawful.  It  was  because  the  Commission  had  not 
found  it.  He  did  not  say  what  road  that  was  on.  He  was  not  asked 
to  say,  and  he  did  not  state  any  fact  that  you  could  lay  your  hand  on. 
Then  he  went  on  and  quoted  from  the  Jx)rd's  prayer,  "  Deliver  us 
from  temptation,"  applying  that  to  the  CSommission,  and  practically 
saying  that  that  was  nis  aovicQ. 

That  was  practically  his  advice  to  the  Commission — ^"  Deliver  us 
from  temptation."  Undoubtedly  he  meant  in  trying  to  get  too  much 
power ;  to  become  the  five  greatest  men  in  all  the  world  about  these 
matters.  Then  he  said  that  those  who  had  come  in  contact  with  the 
Commission  knew  that  it  was  incapable  of  dealing  with  these  great 
questions  in  the  proper  way.  I  am  not  trying  to  use  his  exact  words, 
but  I  am  not  misquoting  the  meaning  of  what  he  said,  as  you  will 
bear  witness.  Now,  I  have  been  on  the  Commission  for  thirteen 
years,  and  the  only  time  that  I  have  ever  known  that  the  Commission 
came  into  contact  with  Mr.  Hill,  and  he  with  it,  was  when  we  investi- 
gated the  Northern  Security  Case  or  the  Northern  Security's  plan. 
He  was  a  witness  before  the  Commission  at  that  time  and  gave  his 
testimony.  When  the  Commission  got  through  the  Department  of 
Justice  asked  for  the  testimony  that  had  been  taken  before  the  Com- 
mission in  that  case,  in  which  Mr.  Hill  and  many  other  of  his  co- 
workers in  the  railroad  business  of  the  same  grade  testified.  The 
Government  of  the  United  States  instituted  a  proceeding  against 
that  under  the  antitrust  law,  and  the  Supreme  Court  of  the  United 
States  held  that  that  institution  and  transaction  and  the  whole  thing 
was  a  conspiracy  under  the  antitrust  law. 

Senator  Kean.  I  would  like  at  this  time  to  call  your  attention  to 
another  case  which  I  will  show  you. 

Mr.  Clements.  The  Senator  from  New  Jersey  calls  my  attention 
to  an  utterance  made  by  the  Commission  to  which  I  will  refer  in  a 
few  moments.  I  was  speaking  of  Mr.  Hill's  rash  utterances  in  dis- 
paragement of  the  Commission.  One  of  his  utterances  implied  that 
there  was  a  terminal  charge  at  New  York  for  floating  on  the  Harlem 
River  to  New  York  at  a  sum  greater  than  the  through  rate  on  grain 
from  the  West,  and  I  had  already  stated  that  there  was  no  such  con- 
dition. I  also  want  to  say  that  the  lighterage  charge,  which  has 
again  and  again  been  explained,  does  apply  on  floating  grain  across 
the  river  from  the  Jersey  side  into  New  York,  and  that  is  usually  a 
charge  of  3  cents.  There  is  a  floating  or  lighterage  charge  which 
the  carriers  bringing  the  grain  to  the  river  on  the  Jersey  side  put  in 
for  floating  it  across  the  river  into  New  York.  That  is  not,  however, 
a  terminal  charge  in  any  true  sense.  It  is  not  contracted  as  a  terminal 
charge.  It  is  what  the  delivering  road  which  makes  the  last  haul 
charges  in  a  division  of  the  through  rate  from  the  West  to  New  York, 
not  to  Jersey  City  or  to  Hoboken  or  to  any  of  those  places  on  that 
side  of  the  river,  but  there  is  a  through  rate  charged  from  the  western 
point  to  New  York  proper,  and  that  includes  the  transportation  across 
the  river  at  New  York,  and  the  delivering  road  which  does  that 
in  its  own  floating  vessels,  which  is  a  part  of  its  line,  takes  3  cents 
out  of  the  through  rate  before  prorating  the  balance  between  the 
connecting  lines  that  have  originated  it  in  the  western  points. 

So  that  it  is  no  more  a  terminal  charge  than  is  the  division  of  the 
last  road  in  every  connecting  through  route  on  any  transportation. 
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It  is  not  any  sort  of  terminal  charge  that  the  law  requires  to  be 
separately  charged.  There  is  no  secret  about  it.  It  is  a  di\nsion  of 
the  through  rate,  and  the  criticism  was  wholly  unwarranted  by  the 
facts  or  by  any  interpretation  of  the  law  as  applied  to  the  facts  that 
exist.  Now,  I  did  refer  to  this  gentleman's  use  of  that  portion  of  the 
Lord's  prayer,  "  Deliver  us  from  temptation,"  which  meant  that  this 
Commission  ought  to  keep  out  of  temptation  to  seek  more  unnecessary 
power,  and  I  refer  to  the  further  statement,  which  was  to  the  effect 
that  those  who  came  in  contact  with  the  Commission  knew  i^erfectly 
well  that  it  was  not  competent  to  deal  with  these  questions.  That  was 
the  substance  of  it,  and  I  repeat  that  the  only  time  since  I  have  been 
on  the  Commission  that  he  has  had  contact  with  the  Commission, 
or  the  Commission  has  had  with  him,  was  when  it  investigated  the 
Northern  Securities  scheme,  in  which  he  was  a  witness  and  told  of 
the  scheme,  and,  of  course,  we  never  convinced  him  that  that  was  a 
bad  thing  to  do.  The  Supreme  Court  doubtless  has  failed  to  convince 
him  that  it  was  not  a  ^ood  thing  to  do.  He  expresses  with  freedom 
his  contempt  for  the  views  of  the  Commission  about  these  questions. 
Like  other  witnesses  who  have  appeared  here,  or  advocates,  he  is 
not  so  ready  to  express  his  dissenting  views  from  the  court,  and  from 
the  President  of  the  United  States,  but  he  focalizes  his  wrath  upon 
the  Interstate  Commerce  Commission.  The  Supreme  Court  of  the 
United  States  in  that  case  held  that  that  was,  as  I  repeat,  a  con- 
spiracy in  violation  of  the  criminal  provisions  of  the  antitrust  law, 
and  whatever  else  may  be  said  of  the  Interstate  Commerce  Com- 
mission, the  judicial  power  of  the  United  States  has  never  yet  been 
called  upon  to  restrain  it  from  committing  a  crime  against  the 
public  under  the  interstate-commerce  law  or  the  antitrust  law.  Mr. 
Hill  further  said : 

A  year  ago  we  were  carrying  flour  from  Minnesota  to  Australia  and  to  China 
and  to  Japan,  but  tlie  Interstate  Commerce  Commission  came  in  and  affixed 
a  condition  that  compelled  us  to  stop  carrying  the  trade. 

Senator  Forakeb.  What  was  that  condition? 

Mr.  Hill.  They  said,  "You  must  file  with  us  your  through  rate  and  your 
proportion  as  between  your  ships,  whether  It  is  your  ship  or  anybody  else's,  with 
us  in  Washington."  We  said,  "  If  we  file  a  rate,  it  is  a  published  rate,  and  the 
German  ship  or  the  British  ship  or  the  Dutch  ship  or  the  Norwegian  ship  or  the 
ItaHan  ship  is  under  no  such  obligation,  and  we  can  not  change  it  after  we  have 
filed  it  with  you,  without  notifying  you,"  etc 

Now,  there  is  a  statement  that  the  Commission  had  fixed  a  condition 
which  broke  up  this  beneficent  business,  good  for  the  railroad  that 
Mr.  Hill  represents,  good  for  the  public,  and  good  for  all  American 
people  to  dispose  of  their  surplus,  etc. 

Senator  Kean.  What  was  the  fact? 

Mr.  Clements.  I  was  just  coming  to  that.  The  Commission  had 
held  an  inquiry  in  respect  to  the  matter  of  the  publication  of  tariffs 
on  exports  ana  imports,  and,  having  called  in  the  railway  people, 
notified  all  of  them  and  heard  what  they  had  to  say  about  it,  wrote  up 
what  it  believed  to  be  the  facts  and  the  requirements  of  law  in  respect 
to  that  matter. 

Senator  Kean.  In  this  instance  did  you  try  to  compel  the  Great 
Northern  road  to  file  their  rates? 

Mr.  Clements.  No,  sir;    we  did  not    We  ascertained  the  facts 
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and  presented  them  in  a  report,  as  the  law  requires,  and  presented 
our  conclusions  in  respect  to  it,  and,  reading  the  sixth  section  of  the 
act  to  regulate  commerce,  which  requires  all  interstate  rates  and 
foreign  rates  in  respect  to  these  matters  to  be  published  and  filed,  we 
could  not  do  anything  except  to  find  that  the  law  requires  what  it 
says. 

Senator  Ejian.  Is  there  not  a  limitation  on  that  ? 

Mr.  Clements.  No.  The  Commission  had  investigated  this  years 
ago  and  listened  to  the  complaints  of  carriers  to  the  effect  that  literal 
compliance  with  that  in  respect  to  import  and  export  would  embar- 
rass them  in  many  respects  m  this  oriental  business  and  in  other  re- 
spects, and  in  its  annual  report  to  Congress  had  set  out  these  difficulties 
which  they  encountered  in  complying  with  that  provision  of  the  law 
in  regard  to  export,  and  had  invited  the  attention  of  Congress  to  it  as 
a  thing  in  which  they  ou^ht  in  some  respect  to  be  relieved  from  the 
embarrassment  and  trouble.  The  matter  kept  on.  Complaints  were 
made  to  this  effect.  I  remember  once  when  we  were  making  a  gen- 
eral inquiry  about  grain  rates  and  packing  house  product  rates 
from  Kansas  City — the  inquiry  was  in  regard  to  rebates — one  gentle- 
man suggested  there  might  be  a  cessation  of  rebates  in  respect  to  do- 
mestic business,  possibly,  carried  wholly  in  the  United  States,  but  so 
long  as  the  export  rates  were  not  published  and  not  required  to  be 
published  and,  in  fact,  were  not  puolished,  that  it  was  an  .easy  mat- 
ter for  a  packing  house  to  give  its  business,  both  domestic  and  export, 
to  a  railroad,  and  pay  the  full  rate  on  the  domestic  and  take  whatever 
it  pleased  in  the  way  of  rebates  out  of  the  export  business. 

If  there  is  to  be  no  established  tariff,  or  if  there  be  one  that  is  not 
required  to  be  published,  or,  if  published,  it  is  not  required  to  be  ad- 
hered to,  and  the  provisions  of  the  sixth  section  do  not  apply  to  export 
business,  it  needs  only  a  suggestion  to  indicate  that  a  business  that  is 
carried  on  partly  export  and  partly  domestic  can  pay  the  full  rate 
on  the  domestic  business  in  which  the  tariff  is  published  and  do  what 
it  pleased  in  respect  to  the  balance.  So,  the  Commission  never  com- 
pleted this  case,  knowing  that  many  roads  did  not  publish  these 
export  rates,  claiming  they  could  not  do  it  without  embarrassment, 
and  it  did  not  proceed  to  enjoin  or  indict,  but  it  called  the  carriers 
together  and  heard  all  they  had  to  say,  and  wrote  up  the  result,  and 
here  it  is,  and  after  finding  that  the  law  requires  it  and  that  the  Com- 
mission has  no  discretion  under  the  law  to  waive  it,  it  concluded  the 
case  with  this  paragraph: 

Upon  the  whole,  we  are  Inclined  to  leave  this  matter  as  It  is  until  oppor- 
tunity has  been  afforded  carriers  to  adjust  their  tariffs  and  arrangements,  and, 
if  so  advised,  present  this  matter  to  Congress ;  provided,  however,  that  in  the 
meantime  all  carriers  that  do  not  maintain  ex)X)rt  and  import  tariffs  shall  file 
with  the  Ck)mmission,  as  promptly  as  possible,  a  statement  of  the  rates  actually 
charged.  It  is  evident  there  must  be  uniformity  in  the  enforcement  of  these 
provisions  of  the  act.  One  carrier  can  not  be  expected  to  publish  and  maintain 
its  tariffs,  while  its  competitor  is  relieved  from  that  obligation.  If  the  act 
is  not  amended  within  a  reasonable  time,  it  will  be  our  duty  to  enforce  it 

That  remains  that  way  to  this  day.  That  was  done  before  the 
assembling  of  the  last  Congress — perhaps  the  early  part  of  last  year — 
and  yet  Mr.  Hill  comes  in  and  tells  you  that  the  Commission  created 
a  condition  which  destroyed  this  foreign  business  on  flour;  and  the 
Commission  took  the  responsibility,  in  view  of  the  embarrassment 
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that  might  arise  in  respect  to  this  matter,  and  which  had  arisen,  and 
knowing  the  fact  that  there  was  not  a  general  compliance  with  this 
requirement  of  the  law.  Some  rates  were  published  and  some  were 
not,  and  it  has  presented  the  matter  in  that  way  and  taken  the  respon- 
sibility of  waitmg  to  see  what  might  be  done  before  undertaking  to 
create  a  hard  condition. 

Senator  Doixiver.  In  other  words,  you  practically  suspended  that 
part  of  the  law  ? 

Mr.  Clements.  We  ignored  that  requirement  of  the  law,  which  is 
a  pretty  serious  responsibility  for  an  administrative  board  to  take 
upon  itself,  and  we  did  it  in  the  belief  that  there  was  a  good  reason 
which  was  presented,  and  it  was  not  done  secretly.  It  was  put  into 
a  published  report  and  the  Congress  was  advised  of  it,  and  the  reasons 
for  it;  and  yet  after  all  that  has  been  done  and  that  responsibility 
taken,  in  order  to  prevent  the  very  thing  that  Mr.  Hill  says  the  Com- 
mission has  enforced  upon  him,  he  comes  here  and  says  that  the 
Commission  created  this  condition. 

Now,  a  good  deal  has  been  said  in  respect  to  certain  cases  that  the 
Commission  has  disposed  of.  Professor  Meyer,  assistant  professor 
of  economics  in  the  Chicago  University,  appeared  before  the  com- 
mittee a  few  days  ago  and  gave  testimony  m  which  he  referred  to 
what  is  called  the  "  Milk  Case,"  which  was  decided  by  the  Commission 
some  years  ago,  and  he  brushed  it  aside  as  one  of  the  very  plain  cases 
of  incompetency  and  inefficiency  on  the  part  of  the  Commission, 
because  there  was  one  rate  from  any  place  within  about  300  miles  from 
New  York  on  milk,  and  the  complaint  was  made  that  it  created  an 
undue  discrimination  between  the  localities  near  by  and  those  far 
away.  The  Commission  heard  the  case,  which  was  presented  by  able 
counsel,  including  Mr.  Choate,  who  represented  the  milk  dealers  that 
were  complaining,  and  the  producers  and  dealers  that  were  complain- 
ing of  the  discrmiination,  and  able  counsel  on  the  other  side,  there 
being  a  thorough  investigation,  and  the  Commission  held  that  there 
was  a  discrimination  there  in  favor  of  the  far-away  points  as  against 
the  near-by  points  and  recommended  a  scale  of  rates  which  were 
higher  for  the  far-oflF  points  than  for  the  near-by  points.  That  was 
the  whole  sum  of  that  case. 

The  Chairman.  Do  you  remember  the  adjustment  now?  Did 
you  put  it  in  zones? 

Mr.  Clements.  We  put  it  in  zones. 

The  C/HAmaiAN.  Can  you  state  now  from  memory  how  that  is 
distributed  over  the  300  miles? 

Mr.  Clements.  I  can  not  from  memory.  I  could  file  here  the 
Commiasion's  report  and  the  specific  finding  and  disposition  of  the 
case  if  desired. 

The  Chair3ian.  Was  there  any  appeal  from  that  easel 

Mr.  Clements.  No  appeal. 

The  Chairman.  It  was  acquiesced  in? 

Mr.  CiJSMENTS.  Yes. 

The  Chairman.  I  wish  you  would,  as  a  matter  of  information, 
because  we  have  had  this  subject  up  before,  file  just  what  the  find- 
ings were — ^thi^t  is,  the  rates — ^how  many  groups  you  made,  and  the 
rates. 

Mr.  Clements.  If  you  will  allow  me,  I  will  file  the  report  of  the 
Commission  in  that  case. 
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The  Chairman.  Well,  an  extract  from  it. 

Mr.  Clements.  Yes;  we  will  do  that. 

Senator  Culix)m.  File  what  is  strictly  pertinent  to  your  conclu- 
sion. 

The  Chahoian.  We  do  not  want  the  whole  report.  There  seems 
to  be  some  confusion  in  the  minds  of  the  committee  about  it. 

Senator  Dolliver.  There  were  several  of  these  milk  cases. 

Mr.  Clements.  I  think  there  were  some  others  at  other  times. 

Senator  Dolliver.  I  read  one  of  them  where  the  decision  seemed 
to  be  that  the  end-of-the-route  men  should  have  the  same  privilege 
as  the  near-by  men. 

Mr.  Clements.  I  do  not  know  what  case  you  refer  to. 

Senator  Dolliver.  I  think  that  was  the  first  milk  case.  It  is  in 
one  of  the  early  reports  of  the  Commission. 

Mr.  Commissioner  Knapp.  That  was  one  which  was  only  100  miles 
out, 

Senator  Dolliver.  I  think  it  was  200  miles. 

Mr.  Commissioner  Knapp.  It  may  be;  I  do  not  remember  about 
that. 

Mr.  Clements.  I  will  have  to  look  up  the  record  about  that,  be- 
cause I  did  not  participate  in  that  case.  It  was  an  earlier  one  than 
my  connection  with  the  Commission.  I  was  with  the  Commission 
in  this  New  York  case,  and  this  same  assistant,  Professor  Meyers, 
finds  fault  with  the  fact  that  the  Commission  took  in  this  blanket 
rate  and  split  this  up  and  said  there  was  something  connected  with 
a  man's  geographical  position  which  aflFected  the  matter  of  costs, 
and  the  considerations  are  set  forth  in  the  report.  Yet  it  is  brushed 
aside  by  this  doctrinaire,  who  from  his  sanctum  reads  about  rates 
in  Germany  and  elsewhere  without  going  over  there  to  investigate 
the  conditions  or  knowing  anything  about  them  in  a  practical  way, 
and  he  is  deemed  a  wise  adviser  here  by  these  gentlemen  who  tell 
you  that  nobody  knows  anything  about  rates  except  them,  and  a  man 
who  knows  about  it  must  be  in  it  all  the  time  himself  in  a  practical 
way.  Yet  here  is  this  professor  who  said  he  had  not  been  to  Ger- 
many and  he  was  discussing  rates  and  conditions  in  Germany,  which 
he  said,  he  had  read  in  reports,  etc. 

Then  he  referred  to  another  case  where  the  vegetable  rates  into  the 
city  from  near-by  points  and  far-away  points  were  involved,  and  the 
Commission  there  decided  there  was  some  discrimination  when  the 
rate  was  the  same,  regardless  of  distance,  when  the  distance  was 
great;  and  he  said  that  was  a  case  in  which  one  Mr.  Ray  com- 
plained to  the  Commission,  and  the  Commission  found  error.  Well, 
we  have  always .  supposed  that  one  Mr.  Ray,  although  he  may  be 
somewhat  small  in  the  eyes  of  the  doctrinaire  who  promulgates 
theories'for  the  Government  of  all  conditions,  still  is  entitled  to  his 
protection  and  his  equal  opportunities  under  the  laws  of  the  United 
otates  as  we  understand  them.  Then  the  professor  said  in  substance 
that  the  Interstate  Commerce  Commission  could  never  see  anytliing 
except  that  the  price  of  somebodv's  land  was  falling  off,  or  that  a 
mill  which  produces  50  Barrels  of  flour  a  dav  was  falling  off  in  its 
production  on  account  of  some  rates.  Well,  now  is  it  possible  for  a 
man  to  answer  such  statements  as  this  according  to  their  folly?  It 
has  been  said  that  aristocracy  wherever  it  exists  will  always  dictate 
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public  sentiment.  We  have  none  in  this  country  except  as  wealth 
creates  distinctions  of  that  sort. 

Wealth  always  finds  it  is  easy  to  employ  men  of  theory  and  doc- 
trine and  ability  to  express  its  views,  and  they  are  often  directed  to 
educating  the  public  up  to  the  idea  of  the  superior  sanctity  of  vested 
rights  as  against  individual  rights  and  individual  opportunities  in 
the  contests  in  which  men  engage  in  the  different  walks  of  life.  It 
is  ordinarily  to  be  expected  that  these  gentlemen  would  attack  a 
doctrine  or  practice  that  was  at  variance  to  the  doctrines  dear  to  the 
patron  saint  of  that  institution  whose  colossal  fortune  had  its  incep- 
tion and  support  to  a  large  measure  in  the  rebates  in  the  early  times 
of  this  business  of  Standard  Oil,  etc.,  which  came  like  a  mildew,  like 
an  overreaching  cloud  that  leveled  all  competitors  and  gave  the 
field  to  him,  a  position  he  still  occupies.  They  employ  not  only  able 
lawyers  and  other  people  to  represent  their  views  as  a  means  of  dis- 
seminating their  doctrines,  but  they  found  colleges  and  institutions 
of  learning  that  the  yoimger  generation  may  be  taught  the  superior 
sanctity  of  vested  rignts  and  vested  property. 

Now,  if  the  Interstate  Commerce  Commission  should  bring  in  here 
a  professor  who  had  never  had  anything  to  do  with  the  practical 
anairs  of  railroads,  how  much  would  the  railroads  accept  his  views 
as  sustaining  the  views  of  the  Commission?  Why,  this  must  all  be 
done  by  the  practical  men,  they  say,  who  have  gi'own  up  with  the 
business,  who  know,  as  nobody  else  does,  who  have  the  precise  knowl- 
edge for  regulating  all  these  varying  conditions  from  time  to  time, 
the  cost  of  service,  the  cost  of  movements,  the  value  of  the  service  to 
the  shipper,  and  the  fluctuating  interests  manifested  in  competition. 
It  requires  a  man  who  is  constantly  in  the  business,  they  say,  who 
has  done  nothing  else*,  who  has  all  the  exact  knoAvledge  to  fix  and 
arrange  these  things  with  a  nicety,  and  perfect  justice  and  equality 
between  every  man  and  every  interest.  Why,  Mr.  Chairman  and 
gentlemen,  no  man  has  that.  *No  railroad  president  has  it;  no  rail- 
road traffic  man  has  it.  Mr.  Stickney  is  right  when  he  says  there 
is  no  such  precise  knowledge  as  that.  There  is  none  attainable.  The 
most  that  can  be  done  in  an  effort  to  do  justice  and  equality  in  this 
matter  is  an  approximation. 

Is  there  any  exact  knowledge  that  enables  a  jury  of  twelve  men 
to  tell  you  exactly  to  a  cent  how  much  you  are  damaged  in  a  case  of 
tort  or  any  other  matter  that  becomes  an  issue?  It  is  an  estimate;  it 
is  the  conscience;  it  is  ordinary  practical  judgment  and  common  sense 
applied  to  the  facts — an  effort  to  say  what  is  right.  That  is  the  ut- 
most that  can  be  done  in  many  of  these  matters.  It  is  a  false  pre- 
tense that  there  is  any  such  thing  had  or  attainable  as  precise  knowl- 
edge, which  enables  anybody  to  do  these  things  with  nicety  or  exact 
justice.  Since  this  can  not  be  done  it  is  manifestly  unjust  that  the 
shipper  should  make  the  rate  for  the  railroads,  because  he  is  inter- 
esteaj  but  it  is  equally  unjust,  if  the  shipper  has  any  right  in  the 
question,  that  he  should  have  no  voioj,  and  that  the  other  party  at 
interest  in  resj^ect  to  the  matter  should  have  the  making  of  the  rates 
without  let  or  hindrance.  The  question  is  whether  or  not  some  disin- 
terested tribunal  upon  conscience  and  upon  oath  and  official  responsi- 
bility shall  determine  that.    I  do  not  say  that  the  Interstate  Com- 
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merce  Commission  shall  do  it.  Many  times  this  Commission  has 
called  attention  to  the  need  of  such  a  tribunal.  It  has  more  often 
suggested  some  j^ublic  tribunal  than  it  has  ever  said  or  suggested  the 
Interstate  Commerce  Commission  should  do  the  same. 

The  law  says  the  rates  shall  be  reasonable  and  just.  It  has  assumed 
that  there  is  such  a  thing  possible  as  an  unreasonable  rate,  and  it  has 
made  that  unlawful.  Not  only  the  shippers,  but  other  parties  injured 
by  a  rate  are  authorized  now  to  file  a  complaint  alleging  unlawfulness 
and  extortion  in  rate.  The  law  does  not  permit  merely  the  Inter- 
state Commerce  Commission  to  investigate  it,  but  it  requires  and 
demands  it  to  report  upon  it,  to  report  the  facts  and  to  report  its  con- 
clusions. That  assumes  that  there  is  such  a  thing  possible  as  an 
unjust  and  unreasonable  rate.  It  assumes  that  the  shipper  or  the 
consumer  or  somebody  besides  the  railroad  has  an  interest  in  it,  a 
lawful  interest,  a  right  to  question,  a  right  to  put  it  in  issue.  Where- 
upon, if  that  be  so,  is  it  not  an  anomaly  that  in  this  particular  busi- 
ness or  matter  one  of  the  parties  at  interest  shall  determine  what  is 
right,  and  the  other  shall  be  left  without  any  voice  in  the  matter? 
What  is  asked  for  is  that  the  shipper  may  have  the  right  somewhere 
along  the  line  to  be  heard  in  respect  to  this  question  in  which  he  has 
a  recognized  lawful  right. 

Now,  is  there  anything  unreasonable,  irrational,  revolutionary, 
extreme  about  that?  Are  not  the  tribunals  of  the  country  open  for 
the  settlement  of  controvei-sies  by  juries  and  by  courts  in  respect  to 
all  other  matters?  What  is  there  revolutionary  about  this?  From 
time  immemorial,  in  controversies  in  which  the  parties  are  at  issue, 
and  in  which  both  have  a  right,  the  common  law  has  stepped  in  and 
settled  those  controversies  by  outside  parties.  'Wlien  you  call  a  jury 
to  settle  a  controversy  between  two  parties  you  obtain  a  jury  that 
knows  the  least  about  it^  in  order  that  it  may  be  impartial.  Is  it 
impossible  that  a  commission  composed  of  five  or  seven  men,  one 
coming  on  at  a  time  and  going  on  in  that  way,  shall  attain  that  knowl- 
edge SLDout  these  matters  that  would  enable  it,  after  it  has  heard  both 
si^,  to  do  as  like  tribunals  do  in  other  cases,  and  in  all  things  to  do 
what  is  approximately  fair  and  reasonable  and  right,  and  do  so 
without  any  hope  that  any  tribunal,  or  any  railroad  man,  or  any 
shipper,  or  anybody  else,  can  ever  lay  his  finger  on  the  precise  amount 
that  makes  justice  and  equity  between  both  parties,  something  which 
is  not  attainable?  Is  it  impossible  for  a  tribunal  of  that  sort  to  take 
into  account  the  varying  conditions  when  presented  by  intelligent 
railroad  men  on  one  side  and  shippers  on  the  other,  to  put  all  these 
facts  together,  and  give  them  the  same  sort  of  consideration  which, 
if  it  is  not  based  on  as  full  an  experience  as  a  railroad  man  obtains, 
will  at  least  be  the  judgment  of  a  party  that  is  not  interested  in  the 
matter? 

Now,  it  is  said  for  many  reasons  there  is  no  need  of  any  legisla- 
tion. The  first  is  because  everything  is  all  right  anyway ;  tnat  there 
is  no  cause  of  complaint,  and  that  there  is  no  complaint.  Well,  I 
will  not  waste  anv  time  on  that.  I  suppose  the  Commission  will  not 
be  charged  with  liaving  misled  the  President  of  the  United  States. 
I  suppose  it  will  not  be  charged  with  having  indulged  in  this  outcrv, 
this  great  clamor  which  has  no  foundation  in  fact  or  in  justice.  It 
is  needless  for  me  to  argue  that  question.  Mr.  Hill  found  a  rate  that 
was  100  per  cent  too  hi^    He  did  not  tell  us  where  it  was. 
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The  Commission  has  decided  during  the  years  it  has  been  in  exist- 
ence about  400  formal  complaints,  and  it  has  made  orders  in  about 
170  of  those.  It  has  dismissed  or  otherwise  disposed  of  about  280. 
This  includes  the  cases  in  which  it  found  with  the  railroad  as  against 
the  complainant,  and  some  others  have  been  in  cases  where  the  cause 
of  complaint  was  removed  either  before  the  taking  of  the  testimony  or 
afterwards  before  the  decision,  and  in  various  ways  they  went  out. 
A  large  number  of  them  are  cases  in  which  the  Commission  decided 
with  the  railroads.  In  the  cases  in  which  mandatory  orders  were 
made  and  complied  with  there  are  about  94.  The  number  in  which 
mandatory  orders  were  partially  complied  with  is  21;  the  number 
in  which  orders  were  disobeyed,  65;  suits  brought  in  court  to  enforce 
orders  which  were  ignored,  about  48. 

Senator  Cullom.  Those  are  all  in  addition  to  the  cases  where  you 
settled  them  in  an  informal  way  i 

Mr.  Clements.  Yes ;  these  are  simply  the  formal  complaints  where 
a  petition  has  been  filed  and  an  answer  made,  and  the  Commission  has 
heard  the  case,  like  a  proceeding  in  court,  and  disposed  of  it.  There 
are  a  number  of  other  cases  that  nave  not  proceeded  that  far  that  have 
been  disposed  of  in  one  way  or  another  and  a  number  still  pending, 
and  it  does  not  include  in  this  about  2,300  informal  complaints  which 
have  been  made  in  the  last  five  years,  as  set  forth  in  our  answer. 

Senator  Cullom.  Will  you  state  whether  in  any  of  these  cases  yon 
refer  to  that  you  disposed  of  in  a  formal  way  you  attempted  to  settle 
them  before  proceedings  were  begun  ? 

Mr.  Clements.  In  a  great  many  of  these  cases  which  became  formal 
there  was  a  correspondence  and  conference  and  an  effort  to  adjust  the 
matter  before  it  took  that  shape.  A  great  many  of  these  cases  which 
are  in  the  answer  we  have  made  to  your  resolution  showing  about 
2300  informal  cases  disposed  of  in  the  last  five  years  are  cases  which 
have  been  settled  with  correspondence  without  reaching  the  stage  of 
a  formal  complaint. 

The  Chairman.  You  have  been  able  to  settle  that  many  between 
the  shippers  and  the  carriers? 

Mr.  Clement8.*No. 

The  Chairman.  Why,  were  not  the  2,300  cases  disposed  of  satis- 
factorily ? 

Mr.  Clements.  Not  all  satisfactorily.  Let  me  tell  you  about  that. 
That  number  includes  those  brought  up  by  informal  correspondence. 
Some  of  them  grew  into  formal  cases  afterwards.  A  large  number  of 
those  are  overcharge  matters  where  the  rate  can  be  setUed — that  is, 
when  the  complaint  comes  in  it  is  referred  to  the  auditor,  who  has 
his  hand  on  the  rates  as  they  are  published  and  filed,  and  he  makes 
up  a  statement  to  see  whether  the  rate  charged  was  too  much  or  not, 
and  when  he  makes  it  he  says  what  it  ought  to  be,  and  when  that  is 
submitted  to  the  carriers,  if  the^  find  that  there  is  no  error  in  that,  as 
they  generally  do,  they  accept  it  as  the  rate  and  promptly  adjust  the 
matter. 

Now,  a  good  many  of  these  cases  were  cases  where  there  was  some 
controversy  about  classification  or  rate,  and  some  of  those  were  ad- 
justed. A  large  number  of  them  are^  however,  cases  where  there  is 
some  correspondence,  and  the  matter  is  taken  up  in  that  way,  and  it 
ift  presented  to  the  roads,  and  they  see  no  way  troia  their  standpoint 
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to  change  the  rates,  and  they  decline  to  do  so,  and  the  shipper  de- 
clines to  file  a  formal  complaint,  and  the  matter  is  practically 
dropped,  so  that  in  many  of  these  cases  not  all  of  them  are  by  any 
means  adjusted.  They  are  adjusted  or  abandoned.  Many  of  them 
are  adjusted,  however,  and  no  doubt  some  of  them  are  cases  that  are 
groundless.  The  Commission  does  not  urge  a  man  to  make  a  formal 
complaint  out  of  his  informal  complaint.  He  is  left  to  determine  the 
matter  for  himself,  and  the  matter  is  often  dropped  at  that.  But  I 
I'ead  these  figures  to  show  that  there  is  no  justification  for  the  idea 
that  is  constantly  brought  forth  in  these  hearings  to  the  effect  that 
the  Commission  has  been  in  an  attitude  of  unjust  hostility. 

Mr.  Bobbins,  I  think,  the  other  day  spoke  of  the  hostility  of  the 
Commission  to  the  car  lines.  Well,  you  know  when  I  used  to  prac- 
tice law  down  in  north  Georgia  and  to  get  around  in  the  justice 
courts  I  used  frequently  to  hear  a  man  who  was  disappointed  at 
something  that  the  justice  of  the  peace  did — go  out  and  curse  the 
court,  as  we  called  it — whether  the  court  was  right  or  wrong.  Peo- 
ple do  not  like  to  lose  their  cases;  people  do  not  like  to  be  disap- 
pointed, and  people  do  not  like  to  be  inve^stigated  and  to  have  facts, 
which  they  would  rather  not  have  made  public,  exposed;  and  it 
seems  hardly  just  that  because  of  these  various  matters  there  should 
be  a  disposition  to  criticise  the  Commission  for  what  it  has  done  and 
to  turn  this  investigation  as  to  what  the  law  should  be  into  a  criti- 
cism and  a  complaint  against  the  Commission  on  the  part  of  these 
people  because  it  has  not  enforced  the  law  against  them.  That  is 
a  peculiar  situation. 

The  Chairman.  I  desire  to  say  that  it  is  not  necessary  for  you  to 
come  here  and  defend  the  Commission  at  all. 

Mr.  Clements.  I  am  very  glad  to  hear  that.  I  could  not  know,  of 
coui'se,  how  that  was.  I  saw  it  stated  in  the  paper  a  few  days  ago 
that  whatever  else  might  be  the  result  of  these  hearings,  one  thing 
was  sure — that  from  me  expressions  of  the  committee  the  Commis- 
sion would  be  severely  condemned  and  criticised. 

The  Chairman.  I  hope  that  you  do  not  believe  all  that  you  see  in 
the  newspapers. 

Mr.  Clements.  No;  and  I  would  not  believe  the  members  of  this 
committee  capable  of  making  up  their  minds  about  this  matter  and 
concluding  so  serious  a  result  as  that  without  hearing  what  we  have 
to  say,  but  it  illustrates  this,  that  there  has  been  a  continued  attack 
day  by  day  from  very  high  sources,  and  these  gentlemen,  as  Pro- 
fessor Meyer,  of  the  (Chicago  Universit}',  said  have  greater  ima^na- 
tions  than  the  poets.  He  tninks  they  have  developed  the  world  and 
the  fullness  thereof,  and  their  imagination  exceeds  the  imagination 
of  the  Grecians  and  the  Romans  in  the  palmiest  days  of  mytholog\'. 
Now,  these  are  the  gentlemen,  and  it  is  from  their  lofty  standards, 
who  have  day  by  day  testified  to  the  incompetence  of  tfie  Interstate 
Commerce  Commission.  I  will  not  call  it  testimony.  I  still  say 
that  it  is  advocacy  on  the  part  of  those  employed  on  that  side  of  the 

auestion.     Do  you  expect  them  to  come  in  here  and  court  regulation? 
>id  anybody  ever  court  regulation?     Do  I  think  there  is  any  law 
needed  to  restrain  me  from  robbing  you  or  otherwise  injuring  you? 
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We  make  laws  to  restrain  others,  not  ourselves.    Now,  these  gentle- 
men do  not  court  regulation. 

This  question  was  up  here  for  about  ten  years,  and  the  Senator  from 
Illinois  (Mr.  Cullom),  at  this  end  of  the  Capital,  and  that  distin- 
guished, honest,  strong  friend  of  justice,  Mr.  Reagan,  of  Texas,  at 
the  other  end  of  the  Capitol,  took  an  interest  in  the  matter  when  it 
was  up  for  about  ten  years.  No  doubt  he  remembers  then  that  he 
h»*ard  the  same  cry — ruin,  chaos,  destruction,  revolution,  bankruptcy, 
widows  and  orphans  that  have  these  bonds  and  stocks,  savings  banks — 
all  of  them.  1  remember  that  it  is  thirty  years  ago  when  I  happened 
to  be  a  member  of  the  legislature  in  Georgia,  when  there  was  a  propo- 
sition then  of  a  law  creating  a  State  railroad  commission.  We  then 
heard  the  same  thing,  that  there  were  to  be  no  more  railroads  built  in 
Georgia,  and  that  that  was  to  be  the  end ;  there  was  to  be  no  develop- 
ment. The  law,  however,  was  passed,  and  it  has  been  a  law  ever  since, 
and  there  has  been  tenfold  more  authority  delegated  to  the  commis- 
sion than  this  Commission  has  ever  suggested,  until  to-day  they  make 
the  classifications,  have  classified  rates,  and  make  the  rates  all  over 
the  State.  One  by  one  other  States  have  done  the  same,  and  still 
there  is  hardly  a  road  in  the  country  to-day  in  the  hands  of  the  courts. 
They  used  to  be  at  war  and  they  would  plunge  and  make  rates  that 
were  ridiculous  and  destroy  their  revenues.  They  used  to  be  in  the 
hands  of  the  courts  more  often  than  they  are  now. 

I  had  a  conversation  with  Mr.  Peck,  of  Chicago,  the  other  day, 
after  he  made  his  argument.  I  would  say  that  he  was  a  notable 
exception  to  this  disposition  to  place  his  entire  argument  here  upon 
the  faults  of  the  Commission,  supposed  or  otherwise,  and  he  argued 
like  a  lawyer  the  questions  of  law.  After  it  was  over  he  asked  me 
if  I  had  read  his  remarks.  I  said:  "Yes;  you  did  just  exactly  like 
you  would  do  in  a  court-house;  you  did  just  like  a  defendant  or  any- 
body else  would  expect  you  to  do.  You  are  employed  by  the  rail- 
roads, and  you  went  there  as  an  employee  of  the  railroads  to  argue 
their  side  of  the  question."  Now,  did  anybody  expect  him  to  do 
anything  else?  Did  anybody  expect  him  to  go  and  state  that  his 
road  needed  regulation  because  it  was  charging  too  much  or  because 
it  was  paying  rebates?  Does  anybody  expect  my  friend  Mr.  Hines, 
as  the  lawyer  of  the  Atlantic  Coast  Line,  to  come  up  here  and  tell 
you  that  the  Atlantic  Coast  Lino  needs  regulation?  These  gentle- 
men are  not  witnesses;  they  are  advocates.  I  do  not  disparage 
what  they  say  as  men.  I  do  not  expect  them  to  say  anything  except 
an  argument  against  any  regulation  at  all.  That  has  always  been 
so.  But  it  is  said  that  the  interests  of  the  railroads  and  the  inter- 
ests of  the  shipper  are  so  bound  up  together  that  the  carrier  dare  not 
do  any  wrong  to  the  shipper  because  it  would  reflect  against  the 
carrier  in  its  revenues.  In  other  words,  it  is  to  the  interest  of  the 
carrier  to  build  up  the  interests  of  the  shipper  on  its  lines. 

I  concede  that,  and  I  concede  further  that  the  general  policy  of 
the  roads  is  in  that  direction  and  to  that  end.  It  would  be  senseless 
to  expect  anything  else;  but  because  that  is  a  general  policy  it  does 
not  follow  that  there  are  no  cases  of  injustice,  because  some  communi- 
ties have  a  great  deal  more  influence  on  the  management  than  others 
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have,  and  when  it  is  left  to  that  sort  of  matter,  to  the  self-interest 
of  the  carrier,  there  are  some  who  can  be  heard,  and  others  are  per- 
haps too  weak  to  be  heard.  It  would  be  a  great  exaction  on  the 
time  of  these  gentlemen  if  every  single  shipper  in  every  little  town 
and  hamlet  in  the  country  could  come  in  and  be  heard,  but  a  great 
big  chamber  of  commerce  composed  of  capitalists  can  generally  be 
Iieard  almost  any  time.  It  would  be  an  anomaly  to  say  that  in*  this 
business  the  rights  of  one  party  to  the  transaction  should  be  left  for 

Srotection  to  the  interests  of  the  other  party.  I  do  not  know  any  other 
epartment  of  life,  any  other  line  oi  business,  in  which  the  public, 
the  lawmaking  power,  leaves  the  interests  of  one  party  to  a  trans- 
action of  this  sort  solely  to  the  protection  of  the  sdif-interest  of  the 
other  party.  It  would  hardly  be  assumed  to  be  a  sound  basis  for 
the  ascertainment  and  administration  of  justice  anywhere  else,  and 
yet  that  is  the  proposition,  that  is  the  whole  argument — that  there 
can  be  no  wrong  on  account  of  the  common  interests  between  the  two — 
and  it  rests  upon  the  assumption  that  the  rightful  and  lawful  inter- 
ests of  one  party  to  the  transaction  can  be  left  for  its  protection  to 
the  self-interest  of  the  other  party.    Is  that  a  sound  proposition? 

Now,  these  gentlemen,  when  they  have  been  asked  at  the  conclu- 
sion of  tJieir  statements  if  they  have  any  suggestions  to  make  as  to 
amendments  to  the  law  in  the  nature  of  such  as  would  improve  it  have 
said,  "Just  push  up  the  Interstate  Commerce  Commission  a  little  and 
make  them  force  us  to  obey  the  law  as  it  is  now  and  things  will  be 
better."  Then  they  say  it  would  help  things  if  they  were  permitted 
under  a  law  to  agree  upon  rates  and  to  maintain  them,  and  that  there 
need  be  no  fear  of  an  abuse  of  that.  In  that  connection  there  has 
been  some  discussion  of  another  decision  by  the  Ommission  in  respect 
to  rates  from  Chicago  and  Cincinnati  into  the  southeastern  territory. 
That  has  been  referred  to  as  an  example  of  what  the  Commission 
would  do  if  it  had  the  power  to  reduce  rates  complained  of.  In  dis- 
cussing that  case  it  has  been  disclaimed,  as  I  understand  it,  by  Mr. 
Hines,  that  there  was  anything  shown  that  indicated  that  there  was  a 
combination  between  the  roads  or  a  division  of  territory  or  a  division 
of  the  business  whereby  the  rates  from  these  western  centers  to  south- 
eastern territory  were  kept  up  higher  than  they  would  have  been 
under  free  competition.  That,  briefly  stated,  is  what  I  understand 
to  be  his  contention.  In  that  respect  he  has  discussed  the  case  as  a 
case  of  discrimination  as  between  the  Middle  West  and  the  East  for 
business  in  the  common  territory  of  the  South.  In  the  statement  of 
the  matter  he  has  referred  to  the  fact  that  there  was  no  pretense  or 
claim  that  the  rates  from  the  Ohio  River  to  this  territory  were 
unreasonably  Jiigh. 

Now,  I  have  that  case  before  me — ^just  what  the  Commission  did  do, 
or  what  it  undertook  to  do.  This  is  the  case  out  of  which  grew  the 
maximum-rate  decision  of  the  Supreme  Court.  I  will  not  take  the 
time  now  to  hunt  it  up,  but  in  this  there  is  a  specific  quotation  from 
the  complaint  of  the  Chicago  Board  of  Trade  that  these  rates  from 
the  Ohio  River  to  southeastern  territory — ^say  Atlanta,  as  a  center — 
were  unreasonably  high.  The  complaint  was  twofold.  The  Cin- 
cinnati freight  bureau  complained  tnat  the  rates  were  unjustly  and 
unequally  related  with  reference  to  eastern  rates  to  that  territory. 
The  Chicago  Board  of  Trade  complained  of  the  same  thing,  that  the 
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rates  from  the  Ohio  River  into  that  territory  were  unreasonably  high. 
Both  features  were  put  into  the  complaint  and  the  cases  were  con- 
solidated, heard,  and  handled  and  disposed  of  together,  and  the  Com- 
mission distinctly  held  that  it  could  not  undertake  to  make  the  rates 
on  these  roads  from  the  Ohio  River  into  southeastern  territory  a  per- 
centage of  or  base  them  in  any  way  upon  the  rates  from  eastern  cities 
to  that  territory,  they  being  independent  roads  and  independent 
lines,  and  one  road  should  not  fix  the  scale  of  rates  for  another 
territory. 

It  did  not  undertake  to  do  any  such  thing  as  that,  but  it  went  back 
to  the  complaint  that  they  were  unreasonably  high,  and  upon  that, 
and  that  alone,  the  order  was  based.  There  was  at  that  time  an  agree- 
ment between  these  roads  binding  them  together  under  what  was 
known  as  the  Southern  Railway  and  Steamship  Association.  I  have 
a  copy  of  the  articles  of  agreement  that  were  in  force  at  the  time 
this  case  was  filed  and  heard.  I  do  not  desire  to  read  extracts  from 
that  at  length  and  take  your  time  here,  but  since  it  has  been  dis- 
claimed that  there  was  any  spirit  of  combination  that  affected  these 
rates,  and  that  there  was  nothing  but  the  freest  of  competition,  I 
think  it  is  incumbent  upon  me  to  read  somewhat  from  that  agree- 
ment. 

Sec.  2.  For  the  mutual  protect  ion  of  the  various  interests  and  for  the  purpose 
of  securing  the  greatest  amount  of  net  revenue  to  aU  the  companies,  parties  to 
this  agreement,  it  Is  agreed 

Senator  Dolliver.  AVhat  is  the  date  of  that? 
Mr.  Clements.  This  agreement  was  made  on  the  4th  day  of  Jan- 
uary, 1892.    [Continues  reading:] 

It  is  agreed  that  what  are  termed  "  western  lines  "  shall  protect  the  revenue 
derived  from  transportation  by  what  are  known  as  "eastern  lines"  with  the 
rates  as  flxed  by  this  association,  so  far  as  can  be  done  by  the  exaction  of  local 
rates,  and  that  eastern  lines  shall  in  a  like  manner  protect  like  revenue  of 
western  lines. 

Then  section  2  of  article  23  reads  as  follows : 

It  is  distinctly  understood  and  agreed  that  the  maintenance  of  rates  as  estab- 
lished under  the  rules  of  the  association  Is  of  the  very  essence  of  this  agree- 
ment, and  the  parties  hereto  pledge  themselves  to  require  all  their  connections 
to  maintain  such  rates,  and  in  the  event  of  any  company  or  line  or  its  connec- 
tions not  members  of  the  association  failing  to  conform  to  this  obligation,  the 
other  parties  in  interest  pledgetl  themselves  to  increase  their  proportion  of 
tlux>ugh  rates  sufficiently  to  protect  the  authorized  rate  whenever  required  by 
the  commission  to  do  so — 

That  meant  the  officer  of  this  association  and  commission.  [Con- 
tinues reading :] 

provided  that  in  no  case  shall  any  company  be  required  to  charge  more  than 
the  published  local  rates. 

Then  here  is  a  division  of  territory,  a  line  drawn  from  Buffalo 
by  way  of  Pittsburg,  Salamanca,  and  some  other  place  in  the  north, 
with  a  specific  stipulation  among  these  roads  in  this  signed  agree- 
ment that  traffic  originating  west  of  that  line  should  not  be  carried 
by  the  roads  in  the  East  and  delivered  in  the  Southeast  west  of  a 
line  that  was  there  set  out,  from  Chattanooga  to  Montgomery  and 
other  places,  perhaps.  I  am  not  sure  about  the  line,  but  there  was  a 
line  in  the  South  and  one  in  the  North,  and  an  obligation  in  this 
Agreement  that  the  eastern  roads  should  not  reach  over  and  take 
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business  west  of  that  line  in  the  North  for  delivery  in  the  South,  west 
of  the  line  down  there,  and  that  the  western  roads  should  not  reach 
east  of  that  line  in  the  Noi-th  for  business  east  of  that  other  line  in 
the  South.     It  is  all  set  out  here. 

Senator  Dolliver.  Now,  was  that  the  first  agreement? 

Mr.  Clements.  No,  sir;  there  had  been  other  agreements  before. 

Senator  Dolliver.  What  was  the  date  of  the  earliest  agreement  as 
to  that  division  of  southern  business  ? 

Mr.  Clements.  I  can  not  tell.  Of  course  the  date  is  set  out  some- 
where in  this  report. 

Senator  Dolliver.  I  got  an  impression  it  was  about  as  far  back  as 
1870. 

Mr.  Clements.  They  came  together  in  1870  or  1871.  That  is  set 
out  here.  Mr.  Peck  was  then  presiding  over  their  deliberations  when 
they  met. 

Senator  Dolliver.  Was  it  your  intentioH  to  have  the  report 
printed  ? 

Mr.  Clements.  I  would  be  glad  to  have  it  printed  here. 

Senator  Dolliver.  We  will  be  glad  to  have  it  included. 

Mr.  Clements.  Because  it  sets  forth  these  facts  just  as  they  are. 

The  agreement  referred  to  is  as  follows : 

The   Southern   Railway   and   Steamship   Association — 

Agreement. 

This  agreement,  made  this  14th  day  of  January,  A.  D. 
1892,  by  the  parties  whose  signatures  are  hereto  attached, 
witnesseth  that — 

Whereas  the  establishment  and  maintenance  of  tariffs 
of  uniform  rates  to  prevent  unjust  discrimination  such 
as  necessarily  arises  from  the  irregular  and  fluctuating 
rates  which  inevitably  attend  the  separate  and  independ- 
ent action  of  transportation  lines  is  important  for  the 
protection  of  the  public;  and 

Whereas  it  is  deemed  to  be  the  mutual  advantage  of  the 
public  and  the  transportation  companies  that  business  in 
which  they  have  a  common  interest  should  be  so  con- 
ducted as  to  secure  a  proper  correlation  of  rates,  such  as 
will  protect  the  interests  of  competing  markets  without 
unjust  discrimination  in  favor  oi  or  against  any  city  or 
section;  and 

Whereas  these  objects  can  be  attained  by  the  coopera- 
tion on  the  part  of  the  various  transportation  lines  en- 
gaged in  the  traflSc  of  the  territory  south  of  the  Potomac 
and  Ohio  rivers  and  east  of  the  Imssissippi  River;  and 

AVhereas  such  cooperation  is  absolutely  necessary  to  a 
strict  compliance  with  the  act  of  Congress  entitled  "An 
act  to  regulate  commerce:  " 

Now,  therefore,  in  order  to  secure  such  cooperation 
among  the  said  transportation  lines  and  to  provide  means 
for  the  prompt  adjustment  of  the  differences  which  may 
arise  between  them  by  placing  the  conduct  of  all  the 
traffic  common  to  two  or  more  companies  imder  well-der 


Objects  of 
the  asBocla- 
tion. 


To  be  at- 
tained by  co- 
operation. 


REGULATION   OF   RAILWAY   RATES.  8019 

fined  rules  and  regulations  which  will  insure  the  mainte- 
nance of  rates,  it  is  mutually  agreed  as  follows : 

Article  First. 

Section  1.  The  association  herein  formed  shall  con-g^J*^)^®^®' ■•" 
tinue  to  be  styled  "  The  Southern  Railway  and  Steam- 
ship Association." 

Article  Second. 

Section  1.  The  traffic  subject  to  this  agreement  shall  umit'^^foJ'^iiieB 
be  (a)  all  business  for  which  two  or  more  of  the  parties  which  may  be 
hereto  compete,  having  origin  and  destination  within  the 
territory  of  this  association — ^that  is,  south  of  the  Vir- 
^nias  and  south  of  the  Ohio  River  and  east  of  the  Mis- 
sissippi River,  and  (h)  all  traffic  between  territory  on  or^^^^'^^j^^lj" 
north  of  the  southern  boundaries  of  the  Virginias  and  on  agreement. 
or  north  of  the  Ohio  River  and  west  of  the  Mississippi 
River,  and  the  territory  south  of  such  south  boundary  of 
the  Vir^nias  and  the  Ohio  River  and  east  of  the  Missis- 
sippi River,  except  that  traffic  to  or  from  a  local  point  on 
any  line  shall  be  considered  local  to  that  line,  and  so  far 
as  that  line  may  be  concerned  shall  not  be  subject  to  this 
agreement,  and  further  except  that  traffic  between  points 
on  the  Ohio  and  Mississippi  rivers  or  between  points  o^ 
the  Ohio  and  Mississippi  rivers  and  points  north  of  the 
Ohio  and  west  of  the  Mississippi  River  shall  not  be  sub- 
ject to  this  agreement. 

Sec.  2.  For  the  mutual  protection  of  the  various  inter-  mJtuS^proTJc- 
ests  and  for  the  purpose  of  securing  the  greatest  amount  tion  to  eastern 
of  net  revenue  to  all  the  companies  parties  to  this  agree-  unea.^^***'^'* 
ment,  it  is  agreed  that  what  are  termed  western  lines  shall 
protect  the  revenue  derived  from  transportation  by  what 
are  known  as  eastern  lines,  under  the  rates  as  fixed  by 
this  association,  so  far  as  can  be  done  by  the  exaction  of 
local  rates,  and  that  eastern  lines  shall  in  like  manner 
protect  like  revenue  of  western  lines. 

Sec.  3.  That  a  line  from  Buffalo  through  Salamanca,  ^e^fl^^er?"'* 
Pittsburg,  Wheeling,  and  Parkersburg,  to  Himtington,  Tories  respe^ 
W.  Va.,  be  made  the  dividing  line  between  eastern  and    ^^^ 
western    lines    for    the    territory    hereinafter    outlined. 
That  the  western  lines  shall  not  make  joint  rates  from 
points  east  of  that  line  for  any  points  east  of  a  line  drawn 
from   Chattanooga    through   Birmingham,   Sebna,   and 
Montgomery  to  Pensacola. 

Sec.  4.  The  eastern  lines,  including  the  Richmond  and 
Danville  Railroad  via  Strasburg  or  points  east  of  Stras- 
burg,  and  the  East  Tennessee,  Virginia  and  Georgia  Rail- 
way via  Bristol,  shall  not  make  joint  rates  on  traffic  from 
points  west  of  that  line  (Buffalo,  etc.),  to  any  points  on 
or  west  of  a  line  drawn  from  Chattanooga  through 
Athens,  Augusta,  and  Macon  to  Liveoak,  Fla. 

Sec.  5.  'Hie  traffic  from  Buffalo  through  Salamanca, 
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Pittsburg,  Wheeling,  and  Parkersburg  to  Huntington, 
W.  Va.,  and  points  on  that  line  to  and  east  of  Chatta- 
nooga, Calera,  and  Selma  shall  be  carried  by  either  the 
eastern  or  western  lines  only  at  such  rates  as  may  be 
agreed  upon. 
Sec.  6.  It  is  understood  that  the  eastern  and  western 

era  Ifnes^^*^"  ^^^^  ^ill  cooperate  in  the  enforcement  of  the  third  and 

promised.        fourth  scction  of  this  second  article. 


Cooperation 
between  east- 


Article  Third. 

piS°fo?^*oid-  Section  1.  The  representatives  of  the  several  com- 
ing conven-  panies,  members  of  the  association,  shall  meet  in  conven- 
^^^^  tion  annually  on  the  second  Wednesday  in  June,  in  the 

city  of  New  York,  or  at  such  other  place  as  may  be  mu- 
tually agreed  upon,  and  special  meetings  may  be  called 
at  any  time  as  hereinafter  provided. 

Article  Fourth. 

conyentioM.**'  SECTION  1.  The  business  to  be  transacted  in  general 
convention  shall  be  confined  to  the  election  of  officers,  fix- 
ing their  salaries,  the  representation  of  members  on  the 
executive  board,  and  the  ad^stment  of  such  matters  as 
can  not  be  properly  determmed  by  the  executive  board 
with  the  aid  of  the  hoard  of  arbitration.  Each  company 
a' member  of  the  association  shall  have  one  vote.  Two- 
thirds  of  the  whole  vote  of  the  members  present  shall  be 
required  to  make  the  action  of  the  convention  binding. 
Companies  members  of  the  association  may  be  represented 
in  the  convention  by  the  president,  vioe-presiaent,  gen- 
eral manager,  traffic  manager,  superintendent,  or  general 
freight  agent,  in  person  or  m  proxy,  provided  such  proxy 
presents  to  the  secretary  a  properly  attested  power  of 
attorney.  In  case  of  more  than  one  nomination  being 
made  for  any  office  the  election  shall  be  by  ballot 


OfBcera  of 
association. 


Vacancy  In 
elective  office. 


Article  Fifth. 

Section  1.  The  following  officers  shall  be  elected  at  the 
annual  meeting,  and  shall  hold  their  office  until  the  next 
annual  meeting,  and  thereafter  until  their  successors  are 
elected.  A  president,  a  commissioner,  a  secretary,  and 
three  arbitrators. 

Sec.  2.  In  the  event  of  a  vacancy  occurring  in  any 
elective  office  the  president  may  fill  the  vacancy  until  a 
general  meeting  can  be  convened  to  elect  a  successor,  and 
such  meeting  shall  be  called  by  the  president  within 
twenty  days  after  the  vacancy  occurs. 

Article  Sixth. 

BentS?o'n'?he      SECTION  1.  The  East  Tennessee,  Virginia  and  Georgia 
Sard!*^*        Bailway;  Norfolk  and  Western  Railroad;  Richmond  and 
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Danville  Railroad;  Seaboard  and  Roanoke  Railroad; 
Central  Railroad  of  Georgia ;  Georgia  Railroad ;  Western 
and  Atlantic  Railroad;  Wilmington  and  Weldon  Rail- 
road; Atlanta  and  West  Point  Railroad,  and  Western 
Railway  of  Alabama;  Savannah,  Florida  and  Western 
Railwav;  Old  Dominion  Steamship  Company;  Ocean 
Steamsnip  Company;  Merchants  and  Miners'  Transpor- 
tation Company;  Cape  Fear  and  Yadkin  Valley  Kail- 
way;  Cincinnati,  New  Orleans  and  Texas  Pacific  Rail- 
way; Illinois  Central  Railroad;  Kansas  City,  Memphis 
and  Birmingham  Railroad ;  Louisville,  New  Orleans  and 
Texas  Railway;  Louisville  and  Nashville  Railroad;  Mo- 
bile and  Ohio  Railroad;  Nashville,  Chattanooga  and  St. 
Louis  Railway,  and  Newport  News  and  Mississippi  Val- 
ley Company  shall  each  designate  a  representative,  who 
sliall  be  authorized  to  represent  them  in  matters  of  busi- 
ness with  the  association  or  its  members.  The  several 
representatives  so  designated  and  such  other  representa- 
tives of  members  of  the  association  as  may  be  designated 
by  the  executive  board  shall  constitute  the  executive 
board,  of  which  the  commissioner  shall  be  chairman.  If 
anj  company  or  line  which  is  entitled  to  a  representative 
fails  to  appoint  one,  or  if  their  representatives  be  not 
present  at  any  meeting  of  the  executive  board^  such  com- 
pany or  line  shall  be  represented  by  the  commissioner. 

Article  Seventh. 

Section  1.  The  executive  board  shall  meet  at  the  call  executive**  ^ 
of  the  commissioner  whenever  and  wherever  in  his  judg-  board, 
ment  it  is  necessary,  or  when  any  three  members  of  the 
board  request  it;  but  all  such  calls  must  state  the  object 
of  the  meeting  and  the  subject  to  be  acted  upon  by  the 
board.     All  absent  members  shall  be  represented  by  the  gf^^y^™*^JJJ2JJ 
commissioner,  whose  duty  it  shall  be  to  make  himself  aiwent  mem- 
familiar  with  their  views  and  interests,  so  that  he  can  **"* 
represent  them  properly;  and  votes  cast  by  the  commis- 
sioner for  absent  members,  at  any  meeting,  on  any  sub- 
ject stated  in  the  call,  shall  have  the  same  lorce  and  effect 
m  binding  such  members  as  if  cast  by  them  in  person. 
Other  subjects  than  those  mentioned  in  the  call  may  be 
considered  and  acted  upon  in  the  meeting  of  the  execu- 
tive board,  but  the  assent  of  the  absent  members  must  be 
obtained,  or  a  decision  of  the  board  of  arbitration,  before 
such  action  becomes  binding  upon  them.    The  executive  o/exeJuuVe" 
board  shall  have  jurisdiction  over  all  matters  relating  to  *>oard. 
the  traffic  covered  by  this  a^eement  but  shall  act  only 
by  unanimous  consent  of  all  its  members.    In  the  event 
oi  failure  to  agree,  the  questions  at  issue  shall  be  settled 
by  the  board  or  arbitration  as  hereinafter  provided  for. 

Sec.  2.  The  principle  of  apportionment  of  business  sub- 
ject to  arbitration  snail  be  recognized  in  the  operation 
of  the  association  so  far  as  this  can  be  lawfully  aone. 
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Article  Eighth. 

boSd*^*ir  Section  1.  The  cSxecutive  board  shall  have  the  rie;ht 
appoint  rate  at  their  discretion  to  appoint  rate  committees  and  other 
and^ther'sub.  subcommittees,  either  oi  their  own  number  or  from  among 
committees.      ^j^^  officers  ana  agents  of  the  companies  members  of  the 

association,  and  to  delegate  to  such  subcommittees  juris- 
diction over  such  matters  as  may  be  specially  committed 
rate°commft-^'  to  their  charge.    With  a  view  of  a  proper  relative  adjust- 
tee.  ment  of  all  rates,  and  especially  a  proper  relative  adjust- 

ment of  rate  on  similar  articles  from  the  East  and  West 
to  common  territory,  the  rate  committees^  shall  have  sole 
authority  to  make  all  rates  and  classification  on  all  traffic 
covered  by  this  agreement,  subject  to  decision  of  the  com- 
missioner, the  executive  board,  or  board  of  arbitration,  as 
hereinafter  provided  in  case  such  irate  committees  can  not 
^CommiMioner  agree ;  but  if  the  rate  committee  shall  fail- or  omit  to 
make  rates,      make  rates  on  any  traffic  covered  by  this  agreement,  the 
commissioner  shall  have  authority  to  make  such  rates,  it 
being  the  intention  that  there  shall  be  properly  authenti- 
cated tariffs  of  rates  on  all  such  traffic, 
sn^mmit-       Sec.  2.  Subcommittees  shall  only  act  by  imanimous 
bronanimous  consent,  and  in  failing  to  agree  the  questions  at  issue  may 
consent.  upon  demand  of  any  member,  be  referred  to  the  executive 

board  for  action  at  their  next  meeting,  or  the  votes  of 
members  of  tihe  executive  board  maj*^  be  taken  separately 
and  apart  by  correspondence,  and  such  questions  may  be 
submitted  direct  to  the  board  of  arbitration  when  so 
authorized  by  a  majority  of  the  executive  board, 
shaifbe'^"*'     Sec.  8.  The  commissioner  shall  be  ex-officio  chairman 
officio  chair-     of  subcommittee,  and  as  such  shall  be  the  medium  of  com- 
•oScommTttees  munication  between  the  subcommittees  and  the  executive 
re!int**atleent^"  bo^^d.    Absent  members  of  subconunittees  shall  be  repre- 
memben.         sented  by  the  commissioner,  as  in  case  of  absent  members 
•£dfhave^a?-of  the  executive  board.    During  the  interim  between  the 
^e^^mpo-  ^^  reference  of  any  matter  of  difference  from  a  subcommittee 
wiriiy  quos-     to  the  executive  board  and  the  final  determination  of  such 
suffommitte^  matter  the  commissioner,  if  he  deem  it  a  matter  requiring 
fall  to  agree,  prompt  action,  shall  have  authority  to  decide  it  tempo- 
rarily, and  his  decision  shall  be  binding  on  all  parties 
until  reversed  by  the  executive  board  or  by  arbitration. 

Akticle  Ninth. 

skcecotiTe         SECTION  1.  The  executive  board  shall  have  authority  to 
S^o^mSSr  make  from  time  to  time  such  rules  and  regulations,  not 
SSitioniL*  "**«•  inconsistent  with  this  agreement,  as  may  be  necessary  to 
secure  a  systematic  conduct  of  the  affairs  of  the  associa- 
tion and  obtain  the  objects  for  which  it  is  formed. 

Article  Tenth. 

Dotiea  of         SECTION  1.  The  president  shall  preside  over  all  general 
the  president  ^^^^^j^gg  ^f  ^^  association,  certi^  to  the  record  of  such 
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meAin^,  and  communicate  the  proceedings  to  all  mem- 
bers. He  shall  call  a  general  meeting  of  the  association 
whenever  he  is  requested  to  do  so  by  three  members  of  the 
executive  board,  or  whenever  it  is,  in  his  judgment,  neces- 
sary. 

Abticlb  Eleventh. 

Section  1.  The  board  of  arbitration  shall  hear  and  de-     Dutiea  of 
termine  all  questions  which  may  be  submitted  to  them  wbitStSn.^' 
under  this  agreement  or  by  consent  of  the  parties,  and  the 
decisions  of  the  said  board  of  arbitration  shall  be  final 
and  conclusive. 

Abticle  Twelfth. 

Section  1.  The  secretary  shall  make  complete  and  accu-  Duties  of 
rate  records  of  the  proceedings  of  all  general  meetings  of  ^^^  "ecretarj. 
the  association,  the  orimnals  of  which  shall  be  preserved 
in  the  general  office  or  the  association,  and  copies  fur- 
nished to  each  member.  He  shall  act  as  secretary  also  to 
the  board  of  arbitration,  to  the  executive  board,  and  to  all 
committees  herein  provided  for,  and  preserve  similar  rec- 
ords of  their  proceedings,  and  perform  such  other  duty 
as  may  be  assigned  him  by  the  commissioner. 

Abticle  Thibteenth. 

Section  1.  The  commissioner  shall  be  the  chief  execu-  Duties  of  tha 
tive  officer  of  the  association,  and  as  a  representative  of  ^^™™*"«*<>'^e>^- 
its  members,  both  severally  and  jointly,  shall  act  for  them 
in  all  matters  which  come  withm  the  jurisdiction  of  the 
association  in  conformity  with  the  requirements  of  this 
contract  and  the  instructions  of  the  executive  board  and 
committees  herein  provided  for,  but  exercising  his  dis- 
cretion in  all  cases  which  are  not  provided  for  either  by 
this  agreement  or  by  the  executive  board  and  committees 
acting  under  its  authority  and  sanction.  When  directed 
by  the  executive  board  trie  commissioner  shall  also  take 
charge  of  reports  and  claims  and  appoint  such  clerks 
and  claim  agents  as  may  be  necessary,  and  charge  up  the 
expense  to  the  roads  interested  in  the  business  on  an  equi- 
table basis,  managing  the  business  for  the  benefit  and  at 
the  cost  of  the  companies  interested.  He  shall  also  have 
authority  to  reduce  the  rates  when  necessary  to  meet  the 
competition  of  lines  or  roads  not  parties  to  this  agree- 
ment, and  he  may  at  the  same  time  make  corresponding 
reductions  from  other  points  from  which  relative  rates 
are  made.  He  shall  have  such  authority  over  the  traffic 
officers  and  their  subordinates  and  over  the  accounting 
departments  of  the  parties  hereto  as  may  be  necessary  to 
enforce  the  terms  of  this  contract  relative  to  the  mainte- 
nance of  rates,  and  to  require  information  relating  to  the 
traffic  to  be  furnished  to  him  in  such  form  or  maimer  as 
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he  may  deem  necessary.  He  shall  have  access  either  in 
person  or  by  deputy  to  the  books,  papers,  correspondence, 
etc.,  of  any  of  the  oflicers,  agents,  or  employees  of  the 
parties  hereto  that  relate  to  the  freight  traffic  covered  by 
this  agreement. 

Article  Fourteenth. 

Section  1.  The  commissioner  shall  keep  such  accounts 
of  the  traffic  covered  by  this  agreement  and  make  such 
reports  of  the  same  as  may  be  directed  by  the  executive 
board. 

Article  Fifteenth. 

Section  1.  All  disbursements  of  the  funds  of  the  a,sso- 
ciation  shall  be  made  by  the  commissioner,  who  shall  give 
bond,  with  security,  in  such  amount  as  shall  be  satisfac- 
tory to  the  executive  board,  that  he  will  duly  and  prop- 
erly account  for  all  moneys  of  the  association  or  bdong- 
ing  to  members  thereof,  which  may  in  any  manner  come 
into  his  possession  or  under  his  control.  No  payments 
shall  be  made  except  on  properly  receipted  vouchers, 
which  shall  be  held  subject  to  inspection  by  the  executive 
board  or  suqh  person  or  persons  as  may  be  appointed  by 
them  for  that  purpose. 

Article  Sixteenth. 

Section  1.  In  order  to  provide  for  the  prompt  payment 
of  any  fines  that  may  be  assessed  against  any  member  of 
this  association  for  violating  rules,  each  company  shall 
deposit  with  the  commissioner  an  amount  equivalent  to  $5 
for  each  mile  of  the  road  operated  by  said  company  imder 
the  provisions  of  this  agreement,  or,  in  case  where  a  com- 
pany operates  a  water  fine,  $5  for  each  mile  allowed  as  a 
prorating  distance  in  the  decision  of  through  rates,  pro- 
vided such  amounts  shall  not  exceed  in  the  aggregate  the 
sum  of  $5,000  for  any  one  company ;  but  in  allcases  where 
fines  are  assessed  the  commissioner  is  hereby  authorized 
to  draw  at  sight  on  the  parties  against  whom  such  fines 
are  assessed  for  the  full  amount  of  said  fines,  and  each 
company  party  to  this  agreement  hereby  binds  himself  to 
promptly  pay  such  drafts,  it  being  the  intent  and  mean- 
ing of  this  section  that  the  deposit  herein  provided  for 
shall  not  be  diminished  by  reason  of  the  payment  of  any 
fines  that  may  be  assessed  against  a  company  making  such 
deposit 

Article  Seventeenth. 

Commissioner  SECTION  1.  The  commissioner  shall  be  furnished  with 
n?8h2a'^ith  copies  of  all  manifests  for  traffic  covered  by  this  agree- 
copUM  of  mani-  ju^nt,  such  copies  to  be  forwarded  at  the  time  the  ship- 


Deposits  to 

p«j  fines. 
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ments  to  which  they  appertain  are  made,  and  shall  show 
the  original  shipping  point  and  through  rates,  and  also 
the  divisions  thereof,  so  far  as  such  divisions  are  con- 
trolled by  this  agreement,  and  abstracts  of  such  manifests 
shall  be  furnished  to  the  commissioner  at  the  expiration 
of  each  nionth ;  but  it  is  understood  that  the  members  of 
the  association  shall  not  have  access  to  any  of  such  mani- 
fests or  be  furnished  with  the  names  of  consignors  or  con- 
signees. The  tonnage  books  of  every  company  in  the  asso- 
ciation shall  be  open  at  all  times  to  the  inspection  of  the 
cominissioner  or  such  agent  as  he  may  from  time  to  time 
appoint,  for  the  purpose  of  enabling  him  to  get  a  complete 
record  of  all  traffic  covered  by  this  agreement. 

Article  Eighteenth. 

^  Section  1.  Copies  of  all  rates  that  may  be  from  time  to    copies  of 
time  agreed  upon  or  fixed  in  the  manner  provided  shall  H^  to*  oS- 
be  furnished  promptly  to  the  auditorrJ  ana  other  officers  glS.^'  ™*™ 
of  the  parties  to  this  contract,  and  they  shall  see  that  the 
rates  are  enforced  in  conformity  therewith  and  that  no 
variations  are  made  from  sucn  rates  or  manifests  by 
voucher  or  otherwise. 

Article  Nineteenth. 

Section  1.  That  all-rail  rates  to  and  from  the  ports  of  ..at^y**"*" 
Boston,  Providence,  New  York,  Philadelphia,  and  Balti- 
more to  points  within  the  territory  as  covered  by  this 
agreement  shall  be  higher  than  the  rates  by  water  or  com- 
bmed  water  and  rail  lines  by  the  present  differentials,  as 
established  by  the  board  of  arbitration  July  19, 1889,  and 
subject  to  the  Southern  Railway  and  Steamship  Associa- 
tion classification. 

Sec.  2.  Water  lines  or  combined  water  and  rail  lines    water  iinet 
may  insure  against  marine  risks  by  issuing  insured  bills  water°and^i 
of  lading  between  the  above-named  ports  and  points  *Jjj.e«  ^^f^g*^' 
within  the  territory  covered  by  this  agreement,  they  giv-  marine  risks, 
ing  two  weeks'  written  notice  to  the  commissioner,  nam- 
ing the  points  to  which  they  will  issue  insured  bills  of 
lading. 

Sec.  3.  No  water  line  or  combined  water  and  rail  line^j^^^^g^'^™*^ 
shall  assume  the  cost  of  insurance  against  marine  risk  in  assumed  only 
any  other  manner  than  herein  provided  for,  viz,  by  theiS^aur^^w^fs*^' 
issue  of  insured  bills  of  lading.     It  is,  however,  dis-  **'  i*ding. 
tinctly  understood  and  agreed  mat  no  reduction  of  the 
established  tariff  rates,  rebates,  or  consideration  of  any 
kind  shall  be  given  or  offered  to  influence  shippers  or  to 
secure  their  preference  for  any  road  or  line. 

Sec.  4.  The  above-named  differentials  as  between  all-  fertntTai"  shaii 
rail  lines  and  water  or  combined  water  and  rail  lines  shall  ^^l^  b**2ffl? 
not  be  changed  except  by  arbitration,  which  may  at  any  tratR>n.  ^  " 
time  be  called  for  by  any  party  to  this  agreement. 

Sec.  5.  The  present  insurance  clause  shall  remain  in 
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force  until  the  business  shall  have  been  apportioned  and 
after  such  apportionment  has  been  made  effective,  then 
the  insurance  clause  as  amended  by  the  majority  report 
of  the  conmiittee  on  revision  shall  be  substituted  there- 
for. 

Article  Twentieth. 

from^interior''  Section  1.  The  parties  to  this  agreement  who  control 
eastern  points,  all-rail  lines  through  Alexandria,  Hagerstown,  Rich- 
mond, or  Norfolk  a^ree  to  protect  the  water  lines  or  com- 
bined water  and  rail  lines  upon  the  basis  of  the  above- 
named  differentials,  or  such  other  differentials  as  may  be 
fixed  by  arbitration  in  making  rates  between  points  in  the 
territory  covered  by  this  agreement  and  all  interior  points 
in  the  Northern  and  Eastern  States  east  of  the  territorial 
line  above  mentioned. 

Sec.  2.  It  is  a^eed  that  rates  made  to  points  reached 
by  lines  via  Cincinnati  or  Louisville  not  members  of  this 
association  may  become  the  rates  of  all  association  lines. 
Sec.  3.  It  is  also  agreed  that  in  cases  where  a  combina- 
tion of  locals  to  and  from  interior  points  by  rail  lines 
make  lower  totals  than  the  established  water  lines  port 
rates  plus  differentials,  the  rate  may  be  bv  all  lines  the 
lowest  combination,  but  shall  not  be  less  than  such  com- 
bination. 

Sec.  4.  In  all  cases  changes  of  rates  made  under  above 
provisions  shall  be  made  by  the  rate  committees  or  the 
commissioner,  who  shall  promptly  notify  all  parties  in- 
terested. 

Article  Twenty-first. 


Reports  of 
tonnage  and 
revenue  to 
commissioner. 


Section  1.  The  executive  board  shall  organize  such  a 
system  for  the  rendition  of  tonnage  and  revenue  reports 
of  traffic  covered  by  this  agreement  as  shall  enable  the 
commissioner  to  be  at  all  times  fully  informed  of  the 
movements  thereof  and  the  observance  of  rates  estab- 
lished therefor,  in  order  that  he  may  detect  promptly  any 
violation  of  rates  and  keep  each  company  or  line  in- 
formed of  the  action  of  the  other  companies  or  lines. 
For  these  purposes  the  executive  board  at  their  discre- 
tion may  appoint  agents  to  examine  the  books  of  the 
members  of  the  association  and  inspectors  of  the  weights 
and  classifications,  who  shall  at  all  times  have  access  to 
and  be  permitted  to  examine  goods.  Any  losses  or  dam- 
ages resulting  to  initial  carrier  from  the  opening  of 
packages  by  mspectors  shall  be  prorated  on  the  basis  of 
revenue.  The  expense  of  such  agents  and  inspectors  shall 
be  distributed  among  the  members  as  hereinafter  set 
forth.  Tonnaga  and  revenue  statements  shall  be  ren- 
dered monthly  to  each  member  of  the  association,  and 
also  annually  on  the  30th  day  of  April  in  a  report  to  be 
made  by  the  commissioner  at  the  expiration  of  each  year 


REGULATION    OP   KATLWAY   RATES.  3027 

and  distributed  to  the  members  at  least  two  weeks  before 
the  annual  meeting. 

Article  Twenty-second. 

Section  1.  All  measures  necessary  to  carry  out  the  pe^UlS^to^ 
purpose  of  this  agreement  shall  be  taken  jointly  by  the  arbitration. 
})arties  hereto ;  and  should  any  question  arise  upon  which 
they  can  not  agree  in  relation  to  the  terms  of  this  con- 
tract, or  to  any  matter  arising  thereunder,  it  shall  be 
decided  by  arbitration  as  herein  provided,  it  being  one  of 
the  fundamental  principles  of  this  contract  that  no  party 
shall  take  separate  action  in  any  matter  affecting  the 
interest  of  one  or  more  of  the  other  parties  contrary  to 
the  spirit  and  intent  of  this  contract,  and  that  all  differ- 
ences relating  to  the  establishment,  adjustment,  and  main- 
tenance of  rates  upon  the  traffic  covered  by  this  contract 
shall  be  adjusted  by  arbitration. 

Articij!  Twenty-third. 

Section  1.  Wliencver  rates  have  been  fixed  by  the  rate 
committees,  the  commissioner,  the  executive  board,  or  by 
arbitration  there  shall  be  no  reduction  from  such  rates 
without  the  consent  of  the  commissioner.  No  member  of 
the  association  shall  reduce  such  rates,  directly  or  indi- 
rectly, by  any  special  rate,  rebate,  or  drawback,  or  by 
payment  of  commissions,  or  by  reductions  on  manifests, 
or  by  combinations  of  local  rates,  or  by  rebilling,  or  by 
underbilling  weights,  or  by  any  consideration  in  the  way 
of  free  transportation,  or  in  any  manner,  or  by  any  device 
whatsoever. 

Sec  2.  It  is  distinctly  understood  and  agreed  that  the  --J'*?^  *?Li*' 

m         ,  '  ^11*11  11  1  <•  ▼®"*-e  propor- 

maintenance  of  rates  as  established  under  the  rules  of  tions  in  case 
'  the  association  is  of  the  very  essence  of  this  agreement,  ^'  ^"*  ^^^^^ 
and  the  parties  hereto  pledge  themselves  to  require  all 
their  connections  to  maintain  such  rates,  and  in  the  event 
of  any  company  or  line,  or  its  connections,  not  members 
of  the  association,  failing  to  conform  to  this  obligation, 
the  other  parties  in  interest  pledge  themselves  to  increase 
their  proportions  of  through  rates  sufficiently  to  protect 
the  authorized  rate  whenever  required  by  the  commis- 
sioner to  do  so :  Provided^  That  in  no  case  shall  any  com- 
pany be  required  to  charge  more  than  its  published  local 
rates. 

Sec.  3.  Whenever  the  commissioner  shall  have  reason  to ^le ^reported 
to  believe  that  the  rates  established  under  the  rules  of  the  to  board  of 
association  are  not  being  fully  maintained  by  any  line  or  "*'*''**■**  ^°* 
company,  member  of  the  association,  it  shall  be  his  duty 
to  make  a  full  investigation  of  the  facts  in  such  case,  and 
if  in  his  judgment  there  has  been  any  violation  of  this 
agreement  on  the  part  of  any  member  or  members  of  this 
association  which  he  can  not  properly  correct,  he  shall 
submit  the  evidence  in  such  case  to  the  board  of  arbitra- 
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force  until  the  business  shall  have  been  apportioned  and 
after  such  apportionment  has  been  made  effective,  then 
the  insurance  clause  as  amended  by  the  majority  report 
of  the  committee  on  revision  shall  be  substituted  there- 
for. 

Article  Twentieth. 

from*interior^  Section  1.  The  parties  to  this  agreement  who  control 
eastern  points,  all-rail  lines  through  Alexandria,  Hagerstown,  Rich- 
mond, or  Norfolk  agree  to  protect  the  water  lines  or  com- 
bined water  and  rail  lines  upon  the  basis  of  the  above- 
named  differentials,  or  such  other  differentials  as  may  be 
fixed  by  arbitration  in  making  rates  between  points  in  the 
territory  covered  by  this  agreement  and  all  interior  points 
in  the  Northern  and  Eastern  States  east  of  the  territorial 
line  above  mentioned. 

Sec.  2.  It  is  a^eed  that  rates  made  to  points  reached 
by  lines  via  Cincinnati  or  Louisville  not  members  of  this 
association  may  become  the  rates  of  all  association  lines. 
Sec.  3.  It  is  also  agreed  that  in  cases  where  a  combina- 
tion of  locals  to  and  from  interior  points  by  rail  lines 
make  lower  totals  than  the  established  water  lines  port 
rates  plus  differentials,  the  rate  may  be  bv  all  lines  the 
lowest  combination,  but  shall  not  be  less  tnan  such  com- 
bination. 

Sec.  4.  In  all  cases  changes  of  rates  made  under  above 
provisions  shall  be  made  by  the  rate  committees  or  the 
commissioner,  who  shall  promptly  notify  all  parties  in- 
terested. 

Article  Twenty-first. 

Section  1.  The  executive  board  shall  organize  such  a 
system  for  the  rendition  of  tonnage  and  revenue  reports 
of  traffic  covered  by  this  agreement  as  shall  enable  the 
commissioner  to  be  at  all  times  fully  informed  of  the 
movements  thereof  and  the  observance  of  rates  estab- 
lished therefor,  in  order  that  he  may  detect  promptly  any 
violation  of  rates  and  keep  each  company  or  line  in- 
formed of  the  action  of  the  other  companies  or  lines. 
For  these  purposes  the  executive  board  at  their  discre- 
tion may  appoint  agents  to  examine  the  books  of  the 
members  of  the  association  and  inspectors-  of  the  weights 
and  classifications,  who  shall  at  all  times  have  access  to 
and  be  permitted  to  examine  goods.  Any  losses  or  dam- 
ages resulting  to  initial  carrier  from  the  opening  of 
packages  by  inspectors  shall  be  prorated  on  the  basis  of 
revenue.  The  expense  of  such  agents  and  inspectors  shall 
be  distributed  among  the  members  as  hereinafter  set 
forth.  Tonnaga  and  revenue  statements  shall  be  ren- 
dered monthly  to  each  member  of  the  association,  and 
also  annually  on  the  30th  day  of  April  in  a  report  to  be 
made  by  the  commissioner  at  the  expiration  of  each  year 
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and  distributed  to  the  members  at  least  two  weeks  before 
the  annual  meeting. 

Article  Twenty-second. 

Section  1.  All  measures  necessary  to  carry  out  the  peSrreS^to** 
purpose  of  this  agreement  shall  be  taken  jointly  by  the  arbitration, 
parties  hereto ;  and  should  any  question  arise  upon  which 
they  can  not  agree  in  relation  to  the  terms  of  this  con- 
tract, or  to  any  matter  arising  thereunder,  it  shall  be 
decided  by  arbitration  as  herein  provided,  it  being  one  of 
the  fundamental  principles  of  this  contract  that  no  party 
shall  take  separate  action  in  any  matter  affecting  the 
interest  of  one  or  more  of  the  other  parties  contrary  to 
the  spirit  and  intent  of  this  contract,  and  that  all  differ- 
ences relating  to  the  establishment,  adjustment,  and  main- 
tenance of  rates  upon  the  traffic  covered  by  this  contract 
shall  be  adjusted  by  arbitration. 

Articij!  Twenty-third. 

Section  1.  Whenever  rates  have  been  fixed  by  the  rate 
committees,  the  commissioner,  the  executive  board,  or  by 
arbitration  there  shall  be  no  reduction  from  such  rates 
without  the  consent  of  the  commissioner.  No  member  of 
the  association  shall  reduce  such  rates,  directly  or  indi- 
rectly, by  any  special  rate,  rebate,  or  drawback,  or  by 
payment  of  commissions,  or  by  reductions  on  manifests, 
or  by  combinations  of  local  rates,  or  by  rebilling,  or  by 
underbilling  weights,  or  by  any  consideration  in  the  way 
of  free  transportation,  or  in  any  manner,  or  by  any  device 
whatsoever. 

Sec.  2.  It  is  distinctly  understood  and  agreed  that  the  vance^ropor?" 
maintenance  of  rates  as  established  under  the  rules  of  tions  in  case 
'  the  association  is  of  the  very  essence  of  this  agreement,  °'  ^^  ^^^^^ 
and  the  parties  hereto  pledge  themselves  to  require  all 
their  connections  to  maintain  such  rates,  and  in  the  event 
of  any  company  or  line,  or  its  connections,  not  members 
of  the  association,  failing  to  conform  to  this  obligation, 
the  other  parties  in  interest  pledge  themselves  to  increase 
their  proportions  of  through  rates  sufficiently  to  protect 
the  authorized  rate  whenever  required  by  the  commis- 
sioner to  do  so :  Proinded^  That  in  no  case  shall  any  com- 
pany be  required  to  charge  more  than  its  published  local 
rates. 

Sec.  3.  Whenever  the  commissioner  shall  have  reason  to^be^1-ci>orted 
to  believe  that  the  rates  established  under  the  rules  of  the  to  board  of 
association  are  not  being  fully  maintained  by  any  line  or  ®*'*''*''*^*^°- 
company,  member  of  the  association,  it  shall  be  his  duty 
to  make  a  fidl  investigation  of  the  facts  in  such  case,  and 
if  in  his  judgment  there  has  been  any  violation  of  this 
agreement  on  the  part  of  any  member  or  members  of  this 
association  which  he  can  not  properly  correct,  he  shall 
submit  the  evidence  in  such  case  to  the  board  of  arbitra- 
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tion;  and  if  the  board  of  arbitration  shall  find,  after  a 
full  hearing  of  the  case,  that  any  member  is  guilty  of 
violating  this  agreement,  it  shall'  impose  such  penalties 
therefor  as  it  may  deem  proper  and  necessary  to  secure 
the  maintenance  of  the  rules  of  this  association.  The 
commissioner  shall  enforce  such  penalties,  making  use,  if 
necessary,  of  the  fimd  provided  for  this  purpose.  Any 
surplus  over  and  above  the  amount  that  may  be  awarded 
by  the  board  of  arbitration  to  indemnify  any  members 
for  losses  sustained  shall  be  applied  to  the  payment  of 
the  expenses  of  the  association. 

arwt?a?ion'  to      ^^^'  ^'  ^^^  board  of  arbitration  shall  from  time  to 
make  its  rules,  time  make  or  amend  rules  of  procedure  for  the  trial  of 
such  cases,  and  the  submission  of  arguments  in  cases 
referred  to  it  for  decision,  as  it  may  deem  proper. 

Abticle  Twenty-fourth. 

Section  1.  In  order  to  defray  the  expense  of  the  asso- 
ciation, there  shall  be  first  assessed  annually  on  each  mem- 
ber thereof  a  tax  of  $800,  which  shall  be  applied  to  pay- 
ing salaries  of  general  officers  and  toward  general 
expenses,  such  as  office  rent,  printing,  etc. ;  and  such  addi- 
tional amount  may  be  assessed  on  members  pro  rata, 
according  to  their  gross  revenue  derived  from  the  traffic 
covered  by  this  agreement,  as  may  be  necessary  to  meet 
these  and  all  other  expenses  of  the  association. 

Article  Twenty-fifth. 

tmement!'  ^'      Section  1.  This  contract  takes  efi'ect  the  14th  day  of 

January,  1892,  and  shall  terminate  on  the  31st  day  of 
July^  1892,  and  the  fiscal  year  of  the  association  shall 
terminate  on  the  30th  day  of  April,  1892. 

The  Cincinnati,  New  Orleans  and  Texas  Pacific  Railway, 
By  Henry  Fink,  Vice-President. 

Illinois  Central  Eailroad, 
By  J.  T.  Harahan,  Secmid  Vice-President 

IjOuisville,  New  Orleans  and  Texas  Railway, 
By  E.  W.  How,  Traffic  Manager. 

Mobile  and  Ohio  Railroad  Co^rPANY, 
By  J.  C.  Clarke,  President. 

Louisville  and  Nashville  Railroad  Company, 
By  S.  R.  Knott,  First  Vice-Pre-sident. 

Memphis  and  Charleston  Raiijioad  Company, 
By  Henry  Fink,  Vice-President. 

Alabama  Great  Southern  Railroad  Company, 
By  Henry  Fink,  Vice-President. 

Georgia  Pacific  Railroad, 
By  Sol.  Haas,  Traffic  Manager. 

East  Tennessee,  Virginia  and  Georgia  Railway  Company, 
By  Henry  Fink,  Vice-President. 

Old  Dominion  Steamship  Company, 
"    By  W.  L.  Guillaudeu,  Traffic  Manager. 
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^^  Meechants'  and  Miners'  Transportation  Company, 
By  J.  C.  Whitney,  Traffic  Manager. 

Seaboard  and  Roanoke  Railroad  Company, 
By  O.  V.  Smith,  Traffic  Manager. 

Norfolk  and  Western  Railroad  Company, 
By  Charles  G.  Eddy,  Vice-President. 

Richmond  and  Danville  Railroad  Company, 

Central  Railroad  of  Georgia,  including  Port  Royal  and 
Augusta, 
By  Sol.  Haas,  Traffic  Manager. 

The   Atlanta   and   West   Point   Railroad    Company   and 
Western  Railway  of  Alabama, 
By  C.  H.  Phinizy,  President. 

The  GEOR91A  Railroad, 
By  C.  H.  Phinizy,  Acting  General  Manager. 

The  Wilmington  and  Weijx)n  Railroad  Company, 
By  H.  Walters,  Vice-President. 

The  Savannah,  Florida  and  Western  Railway  Company, 
By  H.  S.  Haines,  Vice-President. 

Cape  Fear  and  Yadkin  Valley  Railway  Company, 
-4  By  J.  W.  Frye,  General  Manager. 

The  Baltimore  Steam  Packet  Company, 
By  R.  L.  Poor,  General  Freight  Agent. 

The  Ocean  Steamship  Company  of  Savannah, 
By  G.  M.  Sorrel,  Manager. 

The    Newport    News    and    Mississippi    Valley    Company 
(W.  D.), 
By  E.  W.  How,  Traffic  Manager. 

Georgia  Southern  and  Florida  Railroad, 
By  A.  C.  Knapp,  Traffic  Manager. 

Nashville,    Chattanooga    and    St.    Louis    Railway    and 
Western  and  Atlantic  Railroad, 
By  J.  W.  Thomas,  President. 

KLansas  City,  Memphis  and  Birmingham  Railroad  Company, 
By  Geo.  H.  Nettleton,  President. 

The    Baltimore,    Chesapeake    and    Richmond    Steamboat 
Company, 
By  Reuben  Foster,  Vice-President. 

Senator  Newlands.  What  is  the  title  of  those  articles  which  you 
read? 

Mr.  Clements.  The  Southern  Railway  and  Steamship  Association 
agreement,  dated  the  14th  day  of  January,  1892.  It  was  openly 
stated  in  the  earlier  part  of  these  conferences,  which  is  a  part  of  the 
history  of  this  whole  transaction,  these  agreements  were  supposed  to 
be  made  once  a  year  and  renewed  iBvery  year.  When  the  first  one  was 
made  in  specific  form  I  do  not  know.  There  was  no  law  then  against 
pooling  and  these  things,  and  subsequent  agreements  to  this,  one  or 
two,  had  penalties,  fines,  and  forfeitures  to  be  paid  in.  They  were 
to  be  paid  in  in  advance,  so  that  if  any  road  violated  any  of  these 
rules  mere  would  be  money  in  the  treasury  belonging  to  it,  so  that 
the  commissioner  could  apply  it  to  the  penalty  ana  as  a  fine,  so  as  to 
enforce  the  observance  of  tnese  rules  and  regulations.    It  was  clearly 
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to  distribute  the  business.  Mr.  Peck,  who  was  presiding  over  the 
early  conference,  out  of  which  all  this  business  grew,  said  in  sub- 
stance that  there  ought  to  be  about  10  cents  ffreater  rate  on  the  man- 
ufactured goods  from  the  West  and  about  me  same  difference,  per- 
haps, on  other  heavier  and  coarser  goods  that  were  then  common  and 
peculiar  to  the  West.  There  was  no  disguising  the  fact  that  the  rates 
were  made  relatively  between  these  eastern  roads  and  western  roads 
for  the  purpose  of  getting  the  greatest  amount  of  net  revenue  to  the 
parties  to  this  agreement  out  of  the  business,  and  to  that  end  these 
lines  were  made  so  that  the  eastern  goods  would  be  carried  into  the 
South  by  western  roads  and  western  goods  into  the  South  by  eastern 
roads.  Now,  Mr.  Hines  said  the  other  day  that  was  done  in  order  to 
avoid  this  absurd  movement  away  around  from  the  West  to  the 
Atlantic  Ocean  and  then  down  South. 

Senator  Dolliver.  That  was  Mr.  Ripley,  I  thinlc,  who  made  some 
such  statement  as  that. 

Mr.  Clements.  That  is  only  another  way  of  saying  it  was  to 
bridle  and  limit  the  competition  between  these  carriers;  that  there 
must  have  been  some  roads  that  were  willing  to  do  that  in  order  to 
get  a  part  of  the  business.  Otherwise  it  would  not  have  been  nec- 
essary to  bridle  them  and  keep  them  from  it.    That  is  self-evident. 

Now.  something  was  said  a  few  days  ago  here  in  an  incidental 
way  01  the  acquisition  of  the  Louisville  and  Nashville  road  by  the 
Atlantic  Coast  Line.  It  was  said  that  it  was  not  contrary  to  the 
policy  of  any  law  because  they  were  not  in  any  sense  competitive; 
that  they  were  too  far  apart  and  served  different  territories.  And 
yet  there  was  this  very  rule  that  it  was  found  necessary  to  put  in 
here  to  keep  the  eastern  roads  from  trying  to  participate  in  part  of 
the  business  of  the  West,  and  that  was  peculiar  to  the  West,  to  carry 
it  around  that  way,  and  for  what  purpose  ? 

All  this  was  for  the  purpose  of  enabling  the  parties  to  get  the 
greatest  amount  of  net  revenue  out  of  the  business.  They  must  not 
cut  one  another's  throat.  Roundabout  roads  must  not  do  such  things 
as  that,  as  it  has  a  tendency  to  reduce  rates.  They  went  to  the  extent 
of  requiring  parties  to  this  agreement  to  exact  their  full  locals 
against  connections  which  did  not  adhere  to  all  of  these  rule^.  Not 
that  the  connection  be  allowed  to  do  as  it  pleased  and  take  less  than 
a  local,  but  it  must  not  be  allowed  to  do  it  under  these  bristling  pen- 
alties to  prevent  that  desired  movement  and  distribution  of  the  busi- 
ness and  lowering  of  rates,  which  would  prevent  the  obtaining  of 
the  greatest  net  revenue  to  the  parties.  Now,  inasmuch  as  this  has 
been  discussed,  although  it  was  decided  distinctly  on  one  allegation 
which  was  investigated  that  the  rates  were  unreasonably  high  and 
went  off  on  that,  it  lias  been  discussed  here  as  a  matter  of  comparative 
rates  from  the  East  and  from  the  West  into  that  territory,  and  some 
interesting  testimony  was  presented  in  that  case  by  letters  and  by 
commissions  of  some  of  the  railroads.  Mr.  S.  S.  Knott,  then  traffic 
manager  of  the  Louisville  and  Nashville  Railroad,  in  a  letter  to  Mr. 
J.  J.  Grammar,  dated  April  14,  1890,  wrote  that — 

While  the  adjustments  may  be  unfair,  as  we  think  It  Is — 

lie  was  then  talking  about  the  existing  adjustments — 
yet  it  can  hardly  be  said  to  be  arbitrary  or  wholly  unreasonable-* 
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And  that  his  company,  together  with  other  lines  interested  in 
western  traffic,  who  were  members  of  the  Southern  Railway  and 
Steamship  Association,  urged  a  modification  of  the  diflFerence  between 
eastern  and  western  rates,  and  succeeded  in  having  the  matter 
brought  under  the  rules  of  the  association  and  before  the  board  of 
arbitration. 

They  had  a  board  of  arbitration  to  set^  these  matters,  and  the 

Question  was  fully  presented  from  both  smes  of  the  case,  and  the 
ecision  of  the  board  at  the  time — May,  1888 — ^was  that  the  best  pro- 
tection of  all  interests  did  not  warrant  the  change  in  the  adjustment 
of  rates,  which  they,  in  common  with  the  other  western  lines,  had  re- 
quested— that  is,  changing  the  adjustment  from  the  Ohio  River  points 
and  pomts  north,  as  compared  with  the  rates  from  the  eastern  cities. 
Mr.  B.  E.  Hand,  assistant  general  freight  agent  of  the  Michigan 
Central  Railroad,  stated  that  he  had  made  repeated  efforts  with  rail- 
roads operating  in  southern  territorv  for  a  reduction  of  rates  on 
manufactures  trom  the  West  to  the  Southeast.  Mr.  J.  J.  Grammer, 
of  the  Central  Traffic  Association  committee  on  relations  with  south- 
ern roads,  in  a  letter  to  N.  J.  Eickelhardt,  of  April  2,  1890,  who  was 
at  the  head  of  this  Chicago  freight  bureau  at  that  time,  said : 

AH  our  efforts  thus  far  have  been  unayailiog  to  more  justly  equalize  the  rate. 
You  doubtless  understand  the  southern  road  rates  from  the  Ohio  River  are 
arbitrary,  their  rates  being  from  50  to  100  per  cent  greater  per  mile  than  on  the 
Hues  north  of  the  river  on  similar  traffic. 

In  a  letter  dated  April  8, 1890,  to  Mr.  S.  S.  Knott,  he  says : 

The  injustice  of  the  present  basis  of  rates  from  the  Ohio  River  must  of 
necessity  be  apparent 

But  now,  these  were  railroad  men — ^traffic  men — men  who  have  a 
precise  knowledge  of  what  is  right  and  what  can  be  done  and  what 
ought  to  be  done.  These  were  tlieir  letters.  They  were  bound  up — 
some  of  them,  not  all  of  them — ^but  Mr.  Knott  represented  the  Louis- 
ville and  Nashville  Railroad,  and  they  were  bound  by  this  agree- 
ment, and  when  they  wanted  to  rearrange  this  adjustment  they  had 
to  bring  it  to  the  arbitration  board  made  oy  that  agreement,  and  then 
they  had  to  abide  by  what  it  did. 

Senator  Kean.  That  man  Eickelhardt  was  not  a  traffic  manager, 
was  he? 

Mr.  Ci^MENTS.  He  was  the  traffic  manager  of  the  freight  bureau. 
And  then  he  represented  the  shipping  interests.  That  was  what  they 
called  them  at  the  time.  He  was  at  the  head  of  what  they  called 
•'  the  freight  bureau  of  Chicago,"  which  was  a  body  representing 
the  shippers — ^the  same  board  of  shippers  that  made  this  complaint. 
I  think  this  agreement  by  its  terms  fully  answers  all  that  has  been 
said  here  about  there  being  no  adjustment  of  rates  there  on  any  basis 
of  free  competition  or  on  any  basis  which  did  not  undertake  to  dis- 
tribute that  traffic.  The  way  it  was  done  was  with  the  rates  on  the 
classes.  The  classes  1,  2,  3,  4,  5,  and  6  of  the  official  classification 
territory,  which  applied  from  the  eastern  territory  to  the  South, 
were  made  comparatively  low  with  respect  to  the  same  classes  from 
Cincinnati  and  Chicago  to  the  same  southeastern  territory.  They 
did  not  say  anything  about  manufactured  goods,  the  rates  being 
adjusted  with  reference  to  manufactured  goods  in  one  part  of  the 
territory,  but  the  class  tariffs  were  made  lower  relatively  from  tJie 
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East  than  from  the  West,  and  it  happened  that  these  high-class 
goods  imported  and  manufactured  in  this  country  fall  into  the 
classes.  Now,  a  good  deal  has  been  said  here  and  we  have  been 
drawn  into  a  discussion  of  some  actual  cases  he  then  handled.  One 
was  a  recent  case,  namely,  the  Lumber  Case. 

Senator  Dolliver.  Did  you  intend  to  return  to  this  Maximum 
Rate  Case  any  further? 

Mr.  Clements.  Perhaps  not,  unless  there  is  some  question  about  it. 

Senator  Dolliver.  If  the  chairman  will  permit  me,  I  would  like  to 
ask  you  a  few  questions  about  that,  referring  to  Mr.  Hines's  testimony. 

Mr.  Clements.  Yes;   I  will  be  glad  to  answer. 

Senator  Dolliver.  The  impression  which  Mr.  Hines  sought  to 
make,  I  think,  was  that  the  order  in  that  case  was  so  comprehensive 
as  to  practically  fix  innumerable  rates,  and  in  its  practical  operation 
to  disturb  about  as  many  commercial  conditions  north  of  tne  Ohio 
River  and  south  as  it  settled.    For  instance,  I  recollect  that  he  sug- 

fjsted  that  Chicago  and  Cincinnati  went  in  together  in  a  fight  a^inst 
ew  York,  and  that  by  the  order  of  the  Commission  Cincmnati 
won  out  as  against  New  York,  but  lost  vastly  by  the  order  of  the 
Commission  on  account  of  changes  made  m  the  Chicago  rate, 
although  no  testimony  had  been  taken,  and  there  was  no  controversy 
between  Cincinnati  and  Chicago.  Also  that  two  cities  in  Georgia, 
situated,  I  think,  as  Atlanta  and  Rome  are,  which  for  many  years 
have  had  a  perfectly  satisfactory  adjustment  of  rates  from  the  Ohio 
River,  founa  themselves  at  the  end  of  that  controversy,  to  which  they 
were  not  a  party,  disturbed  in  their  adjustment,  Rome  getting  a 
differential  of  7  cents  against  Atlanta. 

Mr.  Clements.  How  much? 

Senator  Dolliver.  I  think  he  said  7  cents  in  a  hundred;  and  he 

ffave  that  as  only  one  of  several  disturbances  of  fixed  commercial  re- 
ations,  which,  had  the  order  ever  gone  into  effect,  would  have  cre- 
ated an  insurrection  down  in  that  section  of  the  country. 

Mr.  Clements.  I  am  glad,  Senator,  that  you  asked  me  that  ques- 
tion, because  I  had  intended  to  refer  to  that  argument,  and  for  the 
moment  I  had  passed  away  from  it. 

Senator  Dolliver.  I  confess,  Judge  Clements,  I  was  more  inter- 
ested in  the  account  of  how  far-reaching  the  order  was  in  that  case 
and  how  far  it  justifies  the  complaint  which  has  been  lodged  here 
that  this  power  of  which  we  are  considering  the  propriety  would,  in 
fact,  be  the  power  of  general  fixing  of  the  rates.  In  other  words, 
that  the  complaint  could  be  so  enlarged  as  to  completely  cover  the 
whole  commercial  territory. 

Mr.  Clements.  The  orc^er  in  that  case  did  undertake  to  deal  with 
all  classes  of  rates  from  Cincinnati  and  Ohio  River  points  to  the 
basing  point  in  this  southeastern  territory,  which  was  covered  by 
the  complaint,  including  Atlanta,  Rome,  Anderson,  and  several  other 
places,  and  including  Meridian,  Miss.  The  complaint  was  that  these 
rates  were  unreasonably  high  and  that  they  were  unduly  favorable 
on  the  class  goods  to  the  eastern  roads.  \Ve  disposed  of  that  last 
question,  as  I  have  told  you,  upon  the  idea  that  the  western  roads 
should  not  have  their  rates  made  by  the  eastern  roads;  that  while 
you  could  deal  with  lines  that  made  up  one  system,  the  differences 
which  made  discriminations  that  way,  there  was  no  power  in  the 
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Commission  to  say  that  because  a  road  leading  from  the  East  into 
the  Southeast  wanted  to  make  a  low  rate,  therefore  a  road  leading 
from  Chicago  into  some  point  in  the  South,  wholly  independent, 
should  make  a  rate  based  upon  that,  except  as  a  comparison  might 
afford  some  basis  for  arriving  at  what  was  a  reasonable  rate.  The 
complaint  was,  as  you  have  stated,  from  these  Ohio  River  points, 
particularly  Cincinnati,  to  southeastern  territory.  It  was  only  from 
Cincinnati,  but  of  course  it  affected  the  Ohio  River  points  and  others 
as  well. 

The  Chairman.  The  Commission's  rates  in  that  case  were  lower 
from  Rome  than  from  Atlanta  ? 

Mr.  Clements.  Yes,  sir.  We  made  other  adjustments  there  for 
which  it  undertook  to  give  the  reasons  in  this  report.  We  were  deal- 
ing with  these  rates  to  these  different  places.  We  dealt  with  each 
one  from  the  place  of  origin  to  the  place  of  destination,  and  the  dis- 
tance was  taken  into  account,  and  Rome  being  75  miles  shorter  there 
was  that  difference,  and  the  same  thing  ran  through  the  others. 
There  was  not  an  absolute  making  of  rates  on  distance,  because  the 
Commission  took  into  consideration  the  water  rates  and  the  method 
which  the  railroad  had  agreed  upon  as  the  basis  for  counting  miles 
on  water  as  compared  with  miles  on  land  in  their  adjustment  ot  rates. 

The  Chairman.  In  the  finding  you  did  not  give  the  reasons.  Are 
they  given  there  ? 

Mr.  Clements.  The  Commission  set  out  all  the  facts  in  its  con- 
clusion. 

The  Chairman.  The  reasons  for  it  ? 

Mr.  Clements.  The  reasons  for  what  it  did,  whatever  they  are. 
They  may  not  be  considered  good  by  these  gentlemen. 

The  Chairman.  Was  any  particular  reason  set  up  as  to  the  differ- 
ence between  Rome  and  Atlanta  ? 

Mr.  Clements.  None  at  all,  excej^t  the  difference  in  distance. 

Senator  Dolliver.  Were  either  of  those  cities  parties  to  the  pro- 
ceeding? 

Mr.  Clements.  They  were  not 

Senator  Dolliver.  Or  heard? 

Mr.  Clements.  They  had  witne^sses  there  from  'different  places.  I 
do  not  remember  now,  but  they  were  not  parties  to  the  proceeding. 
The  complaint  was  brought  by  the  Cincinnati  Board  of  Trade  and 
brought  against  these  roads  leading  from  Cincinnati  into  that  terri- 
tory. The  roads  were  heard,  the  complainants  were  heard,  the  whole 
facts  were  ascertained  so  far  as  could  be  ascertained,  but  these  cities 
in  the  Southeast  did  not  intervene;  they  did  not  come  in  and  ask  to  be 
made  parties.  They  were  not  shut  out,  but  you  can  see  if  the  Com- 
mission undertook  when  it  received  a  complaint  to  invite  all  interests 
that  might  be  affected,  directly  or  indirectly,  to  become  parties  to  the 
case,  which  they  may  do  if  they  ask  to  do  so,  it  would  widen  this  mat- 
ter out  beyond  limit. 

The  Chairman.  Judge,  here  is  a  comparative  statement  showing 
the  rate  as  changed  from  Chicago  to  Knoxville  and  Cincinnati  to 
Bjioxville.  I  wi3i  you  would  glance  over  it  and  see  if  these  changes 
as  noted  there  are  correct.  Whether  it  would  not  have  that  effect  ac- 
cording to  the  decision  of  the  Commission  in  the  Maximum  Rate  Case. 
That  makes  a  very  material  change  or  difference? 


80S4  BEOULATION   OF   RA1I.WAY   KATES. 

Mr.  Clements.  AVhy,  yes;  it  did  make  a  matcrinl  difference.  Of 
coui'f^o  1  can  not  verify  all  these  figures  in  a  moment. 

Tlie  CiiAiBHAN.  I  believe  you  wrote  the  decision,  did  you  not! 

Mr,  Clements.  Yes,  sir. 

The  Chairman.  Then  you  can  readily  say  whether  that  is  accurate, 
th»t  comparison? 

Ml".  CiiMENTS.  I  have  looked  at  some  of  these  rates.  As  I  remem- 
ber it,  they  were  the  rates  in  that  case,  and  I  have  no  doubt  this  is  a 
correct  presentation  of  them.  I  have  them  here  in  the  report  of  the 
Commission. 

The  Chairman.  If  that  is  correct,  let  it  go  in  the  record.  It  can 
come  in  here  or  elsewhere. 

Mr.  Clements,  Before  putting  it  in  as  a  part  of  my  testimony  I 
should  want  to  verify  it,  which  is  more  than  I  can  do  here  on  my 
feet  in  a  moment. 

The  Chairman.  You  can  put  it  in  subject  to  correction.  If  you 
find  it  is  correct,  you  may  say  so;  and  if  you  find  it  is  not,  you  ma.y 
state  in  what  particular. 

Mr.  Clements.  If  you  will  allow  me  to  put  in  the  whole  report,  it 
will  tell  the  whole  story. 

The  Chairman.  Accordingto  the  chance! 

Mr.  Clements.  Yes,  sir.    Tlicre  is  a  table 
tlie  changes  would  be. 


there  showing  just  what 


The  Chairman.  I  would  like  to  get  that  point  settled  and  take 
only  half  a  page. 
The  foUowing  is  the  table  referred  to: 
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Senator  Newlands.  Is  the  decision  a  long  one  in  that  caset 

Mr.  CLEHENTe.  No,  sir;  it  is  not  very  long — 27  pages. 

The  Chairman.  The  Judge  has  said  he  would  correct  that.     It  has 

gone  in  subject  to  correction.     The  stenographer  will  insert  it,  and  if 

the  Judge  finds  it  is  not  correct  he  will  state  it. 

Mr.  &EHENTB.  I  will  look  over  it,  if  you  want  me  to.     Now,  that 

is  used  here  as  an  argument  to  the  effect  that  under  any  law  which 
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authorizes  the  Commission  to  deal  with  these  rates  it  might  lead  to 
adjustment  of  a  great  many  rates.  That  is  true.  There  is  no  dispute 
about  that. 

The  Chairman.  How  many  ?    Just  state  right  there. 

Mr.  Clements.  I  don't  know  how  many  could  have  been  affected 
there. 

The  Chairman.  Hundreds  f 

Mr.  Clements.  Hundreds. 

The  Chairman.  Thousands? 

Mr.  CiJBMENTS.  Hundreds;  I  do  not  know  whether  thousands  or 
not. 

The  Chairman.  A  great  many  f 

Mr.  Clements.  It  would  have  operated  to  do  that. 

Senator  Dolliver.  Now,  Judge,  I  found  very  great  interest  in  your 
statement,  and  I  think  you  agree  with  the  witnesses  on  both  sides 
that  to  confer  general  rate-fixing  power  on  the  Commission  would  not 
be  desirable! 

Mr.  Cr.EMENTS.  I  do. 

Senator  Doixiver.  And  I  have  found  a  good  deal  of  difficulty  in 
this  ilaxinuim  Rate  Case  on  account  of  the  size  and  the  scope  of  it. 
I  want  to  read  now  what  the  Supreme  Court  said  of  the  order  in  that 
case,  and  ask  your  opinion  about  it  as  a  practical  question: 

There  is  nothing  in  the  act  retjuirin;?  the  Commission  to  proceed  singly  against 
each  railroad  company  for  each  supposed  or  alleged  violation  of  the  act.  In 
this  ver>'  case  the  order  of  the  Commission  was  directed  against  a  score  or  more 
of  companies  and  determined  the  maximum  rates  on  half  a  dozen  classes  of 
freight  from  Cincinnati  and  Chicago,  respectively,  to  several  named  southern 
Iioints  and  territory  contiguous  thereto.  So  that  if  the  power  exists,  as  is 
claimed,  there  would  t>e  no  escape  from  the  conclusion  that  it  would  be  In  the 
discretion  of  the  Commission  of  its  own  motion  to  suggest  that  the  interstate 
rates  on  all  the  roads  in  the  country  were  unjust  and  unreasonable  and  notlQr 
the  several  roads  of  such  opinion,  direct  a  hearing,  and  upon  such  bearing  make 
one  general  order  reaching  every  road  and  covering  every  rate. 

Now,  in  your  opinion,  how  far  is  that  suggestion  of  the  Supreme 
Court's  decision  applicable  in  a  practical  sense? 

Mr.  Clements.  Vvell,  I  tliink  that  is  rather  overstating  the  business. 

Senator  Doluver.  How  far? 

Mr.  Clements.  I  understand  it  is  proposed  in  this  legislation  to 
deal  with  a  complaint. 

Senator  Doli.iver.  How  is  that? 

Mr.  Clements.  That  the  Commission  shall  pass  upon  a  rate  that 
is  complained  of,  and  besides  that,  undertaking  to  deal  with  every 
rate  in  the  whole  country  and  between  every  station  in  the  country 
would  require  proceedings  which  would  be  too  long  for  practical  pur- 
poses.   Now,  let  me  answer  that  in  another  way. 

On  January  1,  1900,  the  roads  doing  business  in  the  official  classi- 
fication territory,  about  60  or  65  of  them,  had  Mr.  Gill  as  the  chairman 
of  what  is  called  the  official  classification  committee.  About  13  or  14 
members  were  on  that  committee,  from  each  one  of  the  principal 
roads  in  that  territory,  the  New  York  Ontral,  the  Pennsylvania,  and 
so  on — not  every  little  road  has,  but  the  principal  roads  each  have  one 
on  that  committee.  Now,  65  roads  in  that  territory  filed  with  the 
Interstate  Commerce  Commission  a  statement  that  thoir  rates  and 
charges  on  freight  would  be  governed  by  the  official  classification, 
and  whenever  any  publication  is  made  by  the  official  ciassification 
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committee,  it  is  a  publication  of  their  classification.  It  applies  to 
them.  They  have  adopted  it  before,  and  they  have  filed  a  notice  to 
thatleffect,  that  that  is  their  classification  and  they  are  to  be  governed 
by  it.  That  applies,  as  I  say,  to  some  65  roads  in  all  that  great  terri- 
tory east  of  Chicago.  Along  in  the  latter  days  of  1899  that  committee 
got  together  and  worked  among  themselves  on  classification  rates 
and  they  issued  a  document  called  "  Classification  No.  20."  It  was 
their  custom  to  issue  one  every  year,  the  first  of  the  year. 

The  Chairman.  Right  there.  In  the  last  report  the  Commission 
stated  it  would  be  noted  that  the  number  of  cases  by  no  means  mejis- 
ures  the  rate,  since  a  single  case  can  be  brought  by  a  municipal  organi- 
zation or  by  shippers  m  an  important  locality,  reaching  numerous 
sections  and  distant  points;  ana  it  shows  how  comprehensive  these 
changes  would  be. 

Senator  Kean.  In  other  words,  with  one  rate  you  could  fix  all 
rates? 

Mr.  Clements.  Fix  a  good  many.    Now,  let  me  proceed. 

There  were  05  roads  in  that  great  territory,  all  operating  under  the 
official  classification  promulgated  by  the  committee  of  15.  And,  by 
the  way,  the  word  "  official  does  not  signify  anything  there.  It  is 
just  the  name  they  took  to  describe  their  committee  in  that  territory. 
As  I  said,  it  is  their  practice,  and  has  been  for  years,  to  file  with  the 
Commission  public  notice  that  the  classification  issued  from  time  to 
time  by  this  committee  is  the  classification  of  each  one  of  these  roads, 
and  it  is  in  form  and  done  formally.  There  are  other  roads  in  that 
territory  without  a  notice  of  that  sort  filed  beforehand  who  do  adopt 
the  same  classification. 

Now,  in  the  latter  days  of  1899  this  committee  got  together  and 
formulated  what  they  called  "  Classification  No.  20,"  which  was  to 
take  effect  Januarv  1, 1900,  from  that  territory,  making  a  new  classifi- 
cation for  the  following  year.  They  worked  over  it  for  days,  and  I 
do  not  know  how  long  amongst  themselves,  and  when  they  published 
it  it  contained  in  it  between  COO  and  700  changes  in  rates,  which  would 
not  be  changing  the  rate  from  25  cents  to  30  or  40  cents  by  name,  but 
by  taking  one  or  a  dozen  articles  out  of  classification  No.  6  and  put- 
ting it  into  class  No.  5,  and  out  of  No.  6  into  class  No.  4,  because  the 
rates  applied  according  to  the  number  of  classification.  There  was  a 
flood  of  complaints  by  telegraph  and  by  letter  that  came  to  the  Com- 
mission as  soon  as  this  letter  was  given  out.  Inasmuch  as  it  involved 
an  increase  in  many  ratas,  it  way  required  under  the  law  to  be  filed 
ten  days  before  it  was  to  take  effect,  so  that  by  the  20th  of  January 
the  public  was  advised  of  what  was  to  be  done. 

The  Commission  was,  I  say,  overwhelmed  by  complaints,  by  letter, 
by  telegram,  and  by  individuals  who  came  to  the  Commission's  office 
to  talk  about  it  and  protest  against  it  and  ask  that  something  be 
done  to  prevent  its  going  into  effect  It  took  su^r  out  of  one  class 
and  put  it  into  a  higher  one,  thereby  increasing  the  rate  on  sugar  in 
all  that  territory  and  between  all  tne  stations  in  that  territory.  It 
took  soap  in  carloads  and  less  than  carloads — and  what  moves  more 
freely  than  soap  and  su^ar — to  every  station  in  America.  And  when 
you  put  a  little  infinitesimal  increase  in  freight  on  all  that  is  carried 
in  carloads  or  less  than  carloads,  over  a  great  extent  of  territory  like 
that,  it  means  a  great  amount  of  revenue.    The  same  was  true,  I  say. 
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^ith  between  600  and  800  articles.  These  things  were  lifted  up  from 
one  class  to  another  by  that  committee  and  promulgated  to  take  effect 
within  ten  days.  The  Commission  had  no  power  to  suspend  the 
operation  of  it.  Its  duty  under  the  law  was  to  file  it.  It  was  manda- 
tory. They  presented  it  and  we  filed  it.  That  was  all  we  could  do. 
These  people  came  down,  they  tele<i:raphed  us  and  wrote  us,  and  we 
notifiea  the  railroads,  Mr.  Gill  and  some  of  his  committee,  to  come 
down  and  give  their  r(»asons  for  it  and  have  a  public  hearing. 

There  was  of  course  no  possible  time  in  which  the  Commission 
could  hear  and  write  up  the  facts  and  take  any  step  which  would 
prevent  the  rates  going  into  effect.  But  they  wanted  a  hearing. 
We  asked  the  roads  to  come  down,  tlirou^h  Mr.  Gill,  and  Mr.  Gilford, 
of  the  New  York  Central,  a  very  intelligent  and  experienced  traffic 
man,  and  many  others  came.  And  they  said,  "  Yes,  we  have  changed 
this  classification.  We  have  done  it  in  order  to  raise  more  revenue. 
We  have  increased  expenses  to  luoet  them.  We  have  to  pay  more  for 
lalK>r,  more  for  rails,  more  for  bolts,  more  for  bridges,  ancf  for  mate- 
rial to  build  and  run  railroads;  we  need  more  money."  They  were 
asked  if  they  were  not  getting  more  on  account  of  the  increase  of 
volume  of  traffic,  and  they  said,  "  Yes;  but  we  can  not  rely  on  that 
alone.  We  think  we  are  entitled  under  all  the  circumstances  with 
this  prosperity  and  flood  of  business  to  get  more  in  order  to  meet 
our  expenses.'^  They  were  frank  and  candid,  and  tliere  was  no  con- 
cealment, and  then  it  was  brought  out  they  did  it  in  conference,  and 
when  the  committee  of  15  formulated  this  new  classification  a  copy 
of  it  was  sent  to  each  one  of  these  65  roads  which  operated  and 
worked  under  it,  and  they  did  not  promulgate  it  until  they  received 
the  assent  of  e^ich  one  of  them  substantially  to  let  it  be  published 
and  go  into  effect.  It  was  alleged  by  these  shippers  that  that  was  a 
conspiracy,  that  it  was  an  agreement,  that  it  was  a  combination,  and 
that  it  was  not  done  by  each  road  inde{)endently.  They  could  not 
put  it  in  until  each  one  agr<'ed  to  it,  and  therefore  the  action  of  each 
one  depended  on  the  action  of  each  other;  that  one  could  not  main- 
tain it  and  others  disregard  it.  They  admitted  that,  and  the  shippers 
usked  to  have  the  testimony  sent  tx)  the  Attorney-General,  ana  on 
their  request  we  sent  it  to  him  for  an  expression  of  opinion  as  to 
whether  or  not  it  violated  the  antitrust  law;  not  that  the  Commission 
was  undertaking  to  assume  jurisdiction  to  enforce  that,  but  it  com- 
plie<l  with  the  reque.st  of  this  great  body  of  shipp<Ts  who  wanted  us 
to  present  the  matter  and  ask  the  opinion  of  the  Attorney-General 
about  it. 

Senator  Kean.  What  did  the  Attorney-General  decide! 

Mr.  Clements.  Attorney-Cieneral  Griggs  decided  that  it  did  not 
show  any  violation  of  the  antitrust  law.  Classification  No.  20  went 
into  effect  the  1st  day  of  January. 

Senator  Newlands.  In  what  year? 

Mr.  Clements.  11)00 ;  there  was  no  waj  to  stop  it.  It  was  done  by 
all  these  roads  together.  It  was  done  in  one  paper  to  which  they 
had  all  agreed,  and  it  went  in  effect  in  the  twinkling  of  an  eye,  so  far 
as  the  public  was  coiuMTned.  The  pnblicr  ha<l  not  Imvii  consnlled 
about  it  in  any  form  or  way,  though  a  shipper  here  or  there  might 
have  been. 
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Senator  Newlands.  Do  you  know  how  much  increase  in  revenue  it 
made? 

Mr.  Clements.  I  do  not  know. 

Senator  Kean.  How  much  did  the  price  of  soap  advance  to  the  con- 
sumer? 

Mr.  Clements.  I  do  not  remember,  but  it  went  from  the  class  6  to 
dass  5. 

Senator  Kean.  What  did  the  consumer  have  to  pay? 

Mr.  Clements.  I  do  not  know. 

Senator  Kean.  He  did  not  pay  any  more,  did  he? 

Mr.  Clements.  I  have  no  doubt  he  did;  I  have  no  doubt  of  it; 
but  I  could  not  work  it  out  for  you.  Is  it  possible  that  you  can 
increiise  the  price  of  these  things  and  it  never  affects  the  man  who 
consumes  them?  1  think  the  consumer  is  a  man  who  does  pay  for 
most  of  these  things.  If  the  consumer  never  pays  this,  I  do  not  see 
any  reason  why  the  roads  should  not  take  about  what  they  please. 
Nobody  pays  for  it?  I  have  never  seen  any  way  in  which  you  could 
give  one  man  money  without  talking  it  from  another,  unless  you  could 
make  it — manufacture  it. 

Senator  Newlam>s.  To  what  did  the  rate  apply? 

Mr.  Clemkk TS.  'J'he  rate  applied  to  class  5  and  class  6,  but  the 
increase  was  from  the  rate  which  applied  to  class  G  to  the  rate  apply- 
ing to  class  5. 

Sonator  Newlanus.  The  transfer  is  only  made  from  class  6  to  class 
5?     Is  that  the  case? 

Mr.  Clements.  AVhen  you  take  an  article  out  of  the  sixth  class  and 
put  it  in  the  fifth  class,  you  have  raised  the  rate.  It  went  over  this 
whole  thing,  between  GOO  and  800  articles.  Hay  was  one,  soap  was 
another,  sugar  was  another.  Now,  if  it  can  be  assumed  that  it  did 
not  hurt  the  producer  and  did  not  hurt  the  consumer,  then  there  is 
no  harm  done ;  but  how  you  can  work  that  out,  I  do  not  know.  Now, 
there  was  a  case  where  the  railroad  distuil^  the  whole  situation. 
That  fixed  tlieso  rates  on  l>etweon  000  and  800  articles  in  the  whole 
territory,  and  that  did  not  only  affect  the  rate  in  that  territoi-y,  but 
it  affected  the  rate  from  that  territory  into  any  other  territory  on  all 
these  articles. 

Senator  Newlands.  Do  you  know  how  many  additional  tariffs 
were  filed  as  a  r(*sult  of  tliose  changes? 

Mr.  Clements.  I  could  not  tell  you  that.  A  gi-eat  many  were 
filed  within  threi*  months.  The  (ronnnittee  took  every  paper  up  and 
revised  it  and  reduced  a  whole  lot  of  these  increases.  It  is  fair  to  say 
that.  They  found  it  created  too  much  trouble  or  did  not  work  well, 
or  was  going  to  cut  off  some  of  the  business,  or  for  some  reason  or 
other,  and  in  three  months  after  that  thev  revised  it  themselves. 
They  did  not  have  the  exclusive  knowledge  to  enable  them  to  do  a 
perrect  work,  and  so  they  went  about  it  again,  and  every  time  they 
did  it  they  disturbed  the  situation.  They  disturbed  another  rate; 
they  disturbed  the  rates  all  over  the  country,  if  changing  raters  is  a 
disturbance.  But  it  did  not  stop  the  roiinds  of  the  earth;  it  did  not 
stop  comment;  it  did  not  plunge  everything  into  chaos  and  ruin.  It 
disturbed  a  great  many  shipi)ers,  and  there  was  a  loud  protest.  You 
will  se^  it  in  this  document  here.  These  protests  are  set  out  there. 
There  were  a  few  lawsuits  that  came  from  it.    They  complained  of  the 
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rate  on  soap.  The  hay  pooplo,  an  association  of  stronff  men,  got  to- 
gether, and  they  roniplaineil  of  the  rate  on  hay.  We  decided  m  that 
ca,se  it  was  an  unjnstiHal)le  increase. 

Senator  Dolliver.  If  the  lOlkins  hiw  had  l>een  operative  at  that 
time,  is  it  your  opinion  that  the  Commission  conUl  have  made  these 
railroads  a  party  to  the  proceedinors  and  s(»cnred  an  injunction  against 
the  change  in  the  classification  of  those  goods? 

Mr.  Clements.  Well,  I  should  doubt  it.  The  Supreme  Court  has 
decided  the  Commission  could  not  make  a  rate  for  the  future.  The 
Commission  never  attempted  to  make  one  for  the  future,  but  it  did 
attempt  to  condemn  the  excessive  part  of  a  rate  the  whole  of  which 
was  found  to  be  unreasonable.  The  Suj)reme  Court  said  that  doing 
that  operated  to  fix  a  rate  for  the  future.  The  Commission  did  not 
undertake  to  promulgate  a  rate;  it  attempted  to  stop  an  excessive  part 
of  the  rate  which  the  roa<ls  had  already  made.  It  coidd  not  be  done 
because  it  was  a  legislative  rating  and  had  not  Ixien  conferred  on  a 
commission.  Can  a  court  do  a  legislative  act?  If  a  court  undertakes 
to  enjoin  any  more  than  85  cents  out  of  a  hundred-cent  rate,  will  not 
that  body  fix  a  rate  for  the  future  for  the  road  to  observe?  Will  not 
that  be  an  act  of  the  court?  Can  the  court  by  injunction  judicially 
make  a  rate  for  the  future  for  a  railroad  when  that  is  said  to  be  a 
legislative  act?  That  was  what  the  Commission  undert(K)k  to  say; 
to  simply  enjoin  the  aj)plicati(m  of  the  excessive  part  of  a  rate,  not  to 
fix  a  nite  for  the  future,  for  the  roads  might  make  anything  else 
under  that  they  pleased. 

Senator  Newlands.  That  case,  it  seems  to  me,  was  an  action  of 
mandamus.  Do  you  think  it  would  have  made  any  difference  if  it 
had  been  a  suit  for  injunction? 

Mr.  Clements.  In  which  case? 

Senator  Newlanus.  The  maximum-rate  case  to  which  you  refer. 

Mr.  Clements.  No;  that  was  an  injunction  that  we  were  asking 
for. 

Senator  Newlands.  As  I  understand  it,  and  I  was  just  looking 
over  the  decision,  it  was  a  j)rocceding  for  mandannis,  the  carriers  to 
observe  a  rule  that  vou  had  made. 

Mr.  Clements.  1  guess  we  undertook  to  use  the  language  in  the 
sixteenth  section,  "  Injunction  or  mandatory  order  or  other  process," 
whatever  it  was. 

Senator  Newlands.  Is  there  not  this  distinction:  You  assumed  you 
had  the  right  to  fix  the  maximum  rate? 

Mr.  Clements.  We  assumed  we  had  the  right  to  say  how  much  of 
an  unreasonable  rate  was  unreasonable. 

Senator  Newlands.  And  ordered  a  discontinuance? 

Mr.  Clements.  A  discontinuance  of  the  unreasonable  part  of  it. 

Senator  Newlands.  You  assumed  that  it  was  their  duty  to  obey 
that  order,  and  hence  you  brought  a  proceeding  in  mandamus  com- 
pelling them  to  discharge  their  duty  under  the  law.  Is  there  not 
some  distinction  between  that  and  bringing  up  a  proceeding  to  ob- 
tain an  injunction  preventing  them  from  collecting  a  rate  which  you 
have  condemned  as  extortionate? 

Mr.  Cr^MENTS.  I  think,  Senator,  if  you  will  look  at  that  case  you 
will  s<»e  what  we  asked  was  an  injunction  against  the  enforc^enient 
of  any  other  rate  in  excess  of  that  which  we  had  said  was  the  limit  of 
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the  reasonable  rate.  But,  whatever  the  process  may  be,  the  court 
has  said  tliat  was  in  effect  fixing  the  nuixiniuni  rate  for  the  future. 

Senator  Nkwlands.  That  is  true;  but  it  seems  to  me  in  mandamus 
you  had  a  right  to  rely  upon  your  power  to  condemn  the  excess  over 
a  reasonable  rate  as  extortion.  Now,  then,  mandamuses  only  lie  to 
compel  them  to  decide  their  duty  under  the  law,  and,  as  I  understand 
it,  the  writ  of  injunction  would  apply  entirely  regardless  of  the 
question  as  to  whether  you  had  a  power  to  fix  rates  or  not. 

Mr.  Clebients.  I  think  you  will  find  that  what  we  were  trying  to 
do  there  was  to  enjoin  them.  That  was  what  we  were  asking  for. 
That  was  drawn  by  the  lawyers.  I  have  no  doubt  you  will  find 
what  was  asked  for  there  w^as  an  injunction. 

Senator  Dolliver.  I  had  an  idea  that  this  change  in  the  classific4i- 
tion  created  a  change  in  the  rate.  If  the  Elkins  law  had  been  at  that 
time  enforced,  could  not  the  Commission  have  gone  into  the  circuit 
court  and  asserted  that  that  change  in  the  classification  created  in 
these  cases  an  unreasonable  rate,  and  asked  tlie  court  to  enjoin? 

Mr.  Clements.  I  do  not  know  any  provision  in  the  Elkins  Act 
which  authorizes  that,  Senator. 

Senator  Dolliver.  An  unreasonable  rate  is  a  violation  of  the  law, 
and  section  3  of  the  Elkins  law  seems  to  provide  that  that  process 
may  be  made  applicable  to  any  violation  of  the  interst-ate-commerce 
law. 

Mr.  Clements.  I  think  if  you  will  examine  that  carefully  you  will 
see  it  refers  to  discriminations. 

Senator  Dolliver.  I  think  it  does,  but  also  to  any  other  unlawful 
act. 

Mr.  Clements.  Any  discrimination  forbidden  by  law.  I  think 
you  will  find  it  is  limited  by  that.  Suppose,  now,  that  the  Commis- 
sion had  filed  a  bill  and  sent  this  testimony  to  the  Attorncy-Cxeneral. 
Suppose  they  had  filed  a  bill  at  that  time. 

Senator  Kean.  Is  not  any  unjust  change  in  classification  and  dis- 
crimination forbidden  by  law? 

Mr.  Clements.  The  law  requires  the  carriers  to  file  their  classifica- 
tions— make  them  and  file  them  with  their  rates — and  the  Commission 
is  not  permitted  to  participate  in  making  them  for  them. 

Senator  Kean.  It  is  an  unjust  discrimination  and  can  be  enjoined? 

Mr.  Clements.  Well,  a  great  many  of  these  rates  doubtless  would 
not  have  been  challenged  as  an  unjust  discrimination.  They  were 
challenged  as  being  excessive.  We  did  find  in  the  Hay  Case  there  was 
an  element  of  discrimination,  but  that  it  was  unreasonable  also,  and 
there  were  doubtless  some  discriminations. 

But,  now,  think  of  the  situation.  There  is  a  paper  filed  on  the  20th, 
terms  of  which  are  to  go  into  effect  on  the  1st  of  the  following  month. 

Senator  Newtlands.  Mr.  Clement?,  before  we  get  to  that,  I  will  read 
a  quotation  from  this  Maximum  Rate  Case. 

Mr.  Clements.  Let  me  ask  you  tliis  quQstion :  With  what  intelli- 
gent degree  of  information  could  the  Commission  go  into  a  court 
m  those  two  davs  and  classify  all  of  those  changes,  six  or  eight  hun- 
dred, and  even  lay  a  prima  facie  foundation  for  an  intelligent  allega- 
tion in  regard  to  each  one  of  them  ?  Some  of  them  may  have  been 
reasonable  and  some  unreasonable,  some  discriminatory  and  some  not. 
It  is  a  wholly  unworkable  proposition  to  act  in  time  to  prevent  the 
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application  of  a  change  like  that.  Then,  suppose  we  had  gone  on 
taking  it  up  rate  by  nite,  as  has  l)een  suggested  here,  on  one  line  after 
another.  None  of  us  here  would  have  lived  long  enough  to  be  able 
to  get  through  with  this  line  of  hundreds  of  articles — ^six  or  seven 
hundred  at  one  time.  They  were  increased  generally  for  one  reason, 
and  that  was  to  get  more  revenue.  They  irankly  said  they  picked 
out  the  articles  that  would  bear  it  best.  They  were  after  more 
money,  and  they  looked  around  and  saw  what  would  stand  it  best. 
There  was  no  concealment  of  the  purpose  or  method. 

Senator  Cullom.  The  railroads  fix  their  own  classification,  and 
there  is  no  law  to  prohibit  them? 

Mr.  Clements.  No,  sir. 

Senator  Cullom.  And  the  question  is  whether,  if  they  put  in  force 
the  actual  freight  under  them,  they  are  extortionate  or  not,  and 
unreasonable? 

Mr.  Clements.  Yes,  sir. 

Senator  Newlands.  As  to  the  remedy.  Judge  Clements,  I  find  this 
in  the  opinion  of  the  court,  page  6 : 

We  perceive  In  this  case  that  tlio  Interstate  Commerce  Commission  assumed 
the  right  to  prescribe  rates  which  would  control  in  tlie  future,  and  their  appli- 
cation to  tlie  court  was  for  a  uunidanius  to  compel  tlie  companies  to  comply 
with  their  decision;  that  is  to  say,  by  their  determination  as  to  the  maximum 
rates  to  Xve  determined  in  the  future. 

I  understand  that  some  of  the  representatives  of  the  railroads  who 
have  appeared  before  us  contend  that  injunction  would  be  available 
in  order  to  prevent  the  imposition  of  a  rate  a  part  of  which  was  ex- 
cessive, and  that  the  injunction  would  lie  against  the  excess.  A^  I 
understand  it,  this  case  was  brought  by  the  Attorney-General,  was  it 
not? 

Mr.  Clements.  No;  it  was  brought  by  us. 

Senator  Newlands.  You  made  up  the  case  and  sent  it  to  the  Attor- 
ney-General ? 

Mr.  Clements.  Of  course,  it  was  proceeded  with  under  the  direc- 
tion of  the  Attorney-General,  as  are  all  of  these  cases. 

Senator  Newlands.  The  pleadings  were  prepared  there? 

Mr.  Clements.  No;  I  jgucss  that  was  prepared  in  the  Interstate 
Commerce  Commission's  omce,  and  by  the  United  States  attorney. 

Senator  Newlands.  Now,  I  am  not  sure  whether  there  is  anything 
in  the  point  or  not,  but  I  would  like  your  opinion  as  to  that.  As  1 
understand,  the  contention  is  that  injunction  would  lie  regardless  of 
the  question  as  to  whether  the  Interstate  Commerce  Commission  has 
got  any  power  at  all  as  to  rates,  or  regardless  of  the  question  as  to 
whether  it  has  the  right  to  make  any  order  compelling  the  railroad  to 
desist. 

Senator  Clapp.  If  you  will  pardon  me.  Senator,  I  think  you  mis- 
take their  position.  Their  position  is  that  the  law  might  be  framed 
under  which  that  could  be  done.  Under  existing  law  the  injunction 
could  onlj  lie  where  the  complaint  is  based  upon  discrimination.  I 
do  not  think  any  of  their  lawyers  would  claim  under  the  existing  law 
that  a  judgment  would  lie  against  existing  rate  on  the  ground  that 
the  rate  per  se  was  unreasonable. 

Mr.  Clements.  If  it  did,  under  that  decision,  it  seems  to  me  tliat 
the  court  could  not  fix  a  rate  for  the  future. 
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Senator  Newi^nds.  I  understood  it  was  contended  an  injunction 
would  lie  to  restrain  an  extortionate  rate. 

Mr.  Clements.  I  do  not  know  any  authority  under  which  it  would 
lie.  Certainly  the  methods  by  which  these  cases  ai-e  laid  out  in  the 
law,  it  says  how  the  Commission  shall  proceed,  how  it  shall  report, 
how  it  shall  investigate,  what  it  shall  do,  how  it  shall  file  its  pro- 
ceedings to  enforce  its  orders.     It  is  statutory. 

Senator  Newlands.  Now,  take  the  case  of  a  shipper  who  com- 
plains of  an  extortionate  rate.  He  can,  after  paying  that  rate,  bring 
an  action  for  damages  for  the  extortion,  and  he  can  recover.  Now, 
suppose  he  brings  eight  or  ten  such  suit^,  one  after  the  other,  and  re- 
covers, are  they  to  continue  to  collect  this  extortionate  rate?  Would 
he  not  have  a  right  to  go  into  equity  upon  the  ground  of  preventing 
a  multiplicity  of  suits,  and  enjoin  the  railroad  in  the  collection  of 
that  extortionate  rate?  Would  not  that  be  outside  of  the  inter- 
state-commerce act? 

Mr.  Clements.  I  could  not  say  whether  he  could  or  not.  I  would 
say  that  that  was  a  wholly  inadequate  remedy  for  the  wrongs  that 
are  suffered  by  reason  of  unjust  rates.  Mr.  Bond  referred  to  that 
process  in  his  discussion  of  this  matter.  He  said  you  could  put  it 
before  a  jury.  A  jury  here  to-day  would  find  one  rate  reasonable, 
and  one  over  yonder  would  find  another,  and  you  could  have  no 
uniformity  of  rates.  The  law  requires  the  carriers  to  enforce  and 
collect  their  published  rate  so  long  as  they  arc  published,  but  it  is  a 
crime  to  collect  any  other  rate  or  to  pay  back  any  part  of  it.  The 
law  has  fixed  the  published  rate  which  they  file  as  the  standard,  so 
long  as  it  is  not  condenmed,  and  it  is  enjoined  upon  them  to  adhere 
to  this  rate,  and  they  are  punishable  for  deviating  from  it  either 
more  or  less.     Now,  there  must  be  some  way  in  which  to  correct  that. 

But  I  do  not  desire  to  ^o  away  from  the  question  that  Senator 
Dolliver  suggested.  I  realize  the  objection  to  it  and  the  difficulties 
about  it.  On  the  other  hand,  it  is  an  old  principle  of  law  that  will 
be  found  in  the  books  in  every  State  perhaps,  that  wherever  there  is 
wrong  there  must  be  a  remedy,  and  the  theory  is  that  the  remedy 
must  be  coextensive  with  the  wrong.  For  every  injury  there  must 
be  a  redress,  or  the  theory  of  it,  at  least,  and  the  one  must  be  as 
broad  as  the  other.  Now,  if  the  carriers  can  in  one  paper,  60  or  70 
of  them,  promulgate  rates — fix  rates  all  over  this  country  in  ten 
days — if  there  be  any  supervision  of  it,  there  must  be  a  supervision 
that  is  as  broad  as  any  injury  complained  of. 

Senator  Kean.  How  can  the  Interstate  C/ommerce  Commission 
do  that?  If  they  can  not  in  ten  days  revise  the  rate  on  six  or  eight 
hundred  articles,  how  can  they  take  the  whole  country  under  their 
eye? 

Mr.  Clements.  How  can  the  railroad  take  the  whole  country  and 
in  one  paper  upset  the  rates  all  over  the  country?  Is  it  to  be  as- 
sumed that  what  they  do  creates  no  wrong,  and  that  because  it  is 
big  we  must  run  away  from  it?  I  understand  that  the  American 
people,  by  their  history,  show  that  they  are  capable  of  dealing 
with  all  questions  and  conditions  as  they  arise. 

Senator  Dolliver.  If  it  were  possible  to  frame  the  law  so  that  the 
Commission  independent  of  the  Department  of  Justice  in  such  a  case 
as  you  have  described  could  immediately  apply  to  a  court  of  equity 
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for  a  temporary  injunction  on  the  ground  that  the  new  classification 
created  an  unreasonable  scliedule  oi  rates,  would  not  that  be  a  swift 
and  effective  remedy  ?, 

Mr.  Clements.  1  think  it  would.  I  think  it  would  be  a  very 
wholesome  thing. 

Senator  Dolliver.  Very  much  better  than  the  long  investigation 
of  a  vear  or  two  bv  the  Commission  while  the  rate  is  still  in  force? 

Mr.  Clements.  I  think  it  would  be  a  very  wholesome  thing  that 
in  a  case  like  that  the  Comnns.sion,  or  somebody  else  representing 
the  public,  could  go  to  a  court  and  have  that  paper  suspended  and 
have  it  held  iip  until  there  can  be  some  investigation  of  it,  and  before 
it  goes  into  effect. 

Senator  Doluver.  Especially  if  the  complaint  in  eouity  might 
prove  the  fact  that  there  was  an  unlawful  combination  of  carriei's  to 
produce  this  result? 

Mr.  Ci-K^iENTS.  It  might  be  that  there  was  good  ground,  and  the 
Commission  has  not  disputed  that  there  was  good  ground,  for  an 
incre^ist*  of  some  rate,  that  moro  money  was  ne^^ded,  and  that  it  was 
not  assumed — and  I  am  not  pretending  now  to  assume — that  all  of 
this  business  was  wrong.  But  this  was  done  in  one  paper,  and  at  one 
time,  and  nobody  could  help  it.  In  two  or  three  months  they  were 
i-evising  it  themselves,  and  cut  out  some  of  these  increases.  Then* 
has  lx»en  a  good  deal  of  this  increase  effected  by  putting  the  goods  at 
a  class  rate  that  for  some  lime  back  had  l>een  going  at  a  commodity 
rate,  that  rate  l)eing  much  lower  than  the  class  rate.  But  they  re- 
vised their  work,  still  leaving  in  a  great  many  of  these  increases. 

I  want  to  CiiU  your  attenlion  to  another  lact.  It  has  been  stated 
that  since  this  increase  is  made  in  different  sections  of  the  country, 
this  among  others,  that  there  has  been  a  process  of  reduction.  Now, 
we  must  not  be  misled  by  that  too  much,  because  many  of  these 
reductions  that  are  spoken  of  are  high  yet,  occurring  since  that  time, 
in  southern  and  in  western  territory,  and  in  eastern  territory — reduc- 
tions from  the  increases  that  were  then  made,  not  reductions  back  to 
the  old  rates.  So  that  it  is  not  fair  to  give  credit  for  everything  that 
is  called  a  reduction  since  that  time,  which  in  the  end  was  nothing 
but  a  modification  of  the  increase  that  had  been  made,  for  many  of 
these  have  not  even  Ix^en  reduced  in  that  way. 

Now,  here  is  another  illustration.  On  March  15, 1903,  there  was  an 
advance  in  class  and  commodity  rates  from  all  the  territories  to  Texas 
points,  an  advance  from  the  Missouri  Kivcr  and  all  territory  east 
thereof,  being  an  average  of  7.0  per  cent.  Now,  there  was  a  blanket 
advance,  an  advance  on  all  the  roads  on  all  the  class  articles  and  sub- 
stantially on  all  the  commodities  from  every  point  in  the  Missouri 
River  territory  and  east  there^)f  into  Texas.  Tnat  was  a  very  sweep- 
ing advance.  If  the  Interstate  ( ■oniinerce  Commission  had  ever  made 
an  order  that  amounted  to  one-fourth  of  thom,  it  would  have  been 
Iterated  here  as  a  rate-niaking  and  promulgating  act,  and  it  would  be 
said  it  had  undertaken  to  lay  hold  of  the  business  of  the  country  and 
held  up  all  these  industries  and  laid  its  heavy  hand  upon  these  mat- 
ters. But  where  does  the  num  who  is  said  to  have  the  right  to  a 
reasonable  rate  there  a.s  a  shipper  or  consumer  have  a  hearing'^  Now, 
if  he  has  any  right  involved  in  it,  there  must  be  some  place  in  the 
Government,  which  proposes  to  give  equal  justice  to  all  people,  where 
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he  can  be  heard  and  say  something  about  it.  Now,  you  say  he  can  be 
heard.  He  can  be  heard  Jjefore  tlie  Interstate  Commerce  Commission 
now.  He  can  file  a  comphiint,  and  grumble  about  it,  and  so  he  is 
lieard.  When  I  refer  to  a  hearing,  1  mean  by  that  a  hearing  where 
a  wrong  can  be  stated  where  there  is  one,  and  a  right  can  be  put  in  its 
place.     That  is  the  kind  of  a  hearing  I  am  talking  about. 

Senator  Kean.  He  has  that  in  the  court,  has  he  not? 

Mr.  Clements.  I  think  not.  Even  upon  the  theory  that  he  could 
enjoin  the  enforcement  of  a  rate  because  it  was  unreasonably  high, 
the  court  would  not  undertake  to  say  how  much  the  road  should 
charge  next  week.  That  would  be  making  a  rate  by  judicial  action — 
a  rate  for  the  future.  There  are  many  other  increases  here  which 
I  have  written  in  this  memorandum.  I  have  not  undertaken  to 
put  in  the  little  ones,  but  a  few  that  occurred  at  the  time.  It  is 
the  large  and  sweeping  ones.  Now,  I  repeat,  if  there  is  anything 
in  the  idea  that  the  people  are  to  have  any  place  where  they  can  be 
heard  with  effect,  where  there  could  be  a  remedy  administered  for 
an  ascertained  wrong,  the  remedy  must  be  as  broad  as  the  wrong. 
Otherwise  it  is  a  failure.  There  have  been  some  references  to  the 
Lumber  Case,  recently  decided,  and  now  pending  in  the  court 

Senator  Kean.  It  was  not  decided. 

Mr.  Clements.  By  the  Commission,  I  mean. 

Senator  Kean.  It  was  decided  by  the  Conmiission? 

Mr.  Clements.  The  Commission  held  that  the  increase  was  un- 
reasonable and  unlawful. 

Senator  Kean.  The  Yellow-Pine  Lumber  Company? 

Mr.  Clements.  Yes. 

Senator  Kean.  I  thought  the  Commission  stood  2  to  2. 

Mr.  Clements.  No;  3  to  2. 

Senator  Kean.  I  thought  it  was  2  to  2. 

Mr.  Cij=:ments.  No,  sir. 

Senator  Kean.  I  did  not  know  that  the  other  man  was  here. 

Mr.  Clements.  Yes,  sir.  It  is  said  by  Mr.  Ilines  in  respect  to  that 
matter  that  it  was  first  raised  to  14  cents  and  then  to  16  cents.  "  Then 
that  brought  about  a  corresponding  raise  oast  of  the  Mississippi  River 
on  some  traffic,  because  it  had  been  wrought  down  to  that  unreasonably 
low  figure  on  accoimt  of  the  very  low  rate  west  of  the  Missouri  River. 
Lumber  people  were  making  enormous  profits,  and  of  course  the  cost 
of  production  to  the  railroad  had  verj^  much  increased,  and  they  took 
advantage  of  the  opportunity  which  the  withdrawal  of  the  excessive 
competition  west  or  the  river  gave  them  to  raise  their  rate.  In  other 
words,  it  was  brought  down  simply  because  the  rate  from  Arkansas 
to  Cairo  came  down  to  13  cents,  and,  when  conditions  were  such  over 
there  that  the  rate  was  raised,  the  rate  east  of  the  river  was  raised 
accordingly.  I  think  lumber,  as  I  now  recall,  was  the  only  com- 
modity that  constituted  any  very  important  part  of  the  change  where 
the  rate  was  raised.  As  I  say,  in  this  reduction  a  very  low  figure  in 
the  first  place,  and  if  increased  afterwards  was  due  to  that  fact."  Now, 
it  would  seem  from  that  that  you  are  to  understand  that  there  has  been 
a  low  rate  by  reason  of  competition.  The  carriers  from  Arkansas  to 
Cairo  made  a  IPAcent  rate,  and  roads  from  (Georgia  and  Missis- 
sippi had  to  meet  it  and  they  put  in  a  l«^-cent  rate.     And  when  the 
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Arkansas  railroad  withdrew  that  exciessive  eomi>etition  that  had  made 
the  13-cent  rate,  that  gave  (lie  oppcirtunity  to  the  roads  east  of  the 
river  to  coiue  in  and  tnke  what  they  thought  they  ought  to  have  out 
of  it. 

Now,  I  want  to  give  you  the  manner  in  which  that  matter  was  pro- 
ciH'ded  with. 

Senator  Kean.  Is  that  the  Yellow  Pine  Case? 

Mr.  Clements.  It  is  the  Georgia  Sawmill  Company,  as  it  is  called, 
H.  H.  Tift  f&  Co.  et  al.  against  the  Southern  Railway  Company  et  al. 
These  cases  are  very  much  alike.  One  is  known  as  the  (leorgia  Case 
and  the  other  is  the  Mississippi  Case. 

Senator  Kean.  We  have  in  the  record  the  whole  of  that  Mississippi 
Cas<»,  put  in  by  Mr.  Robinson,  of  I^ouisiana. 

Mr.  Clements.  Not  the  testimony  in  the  case,  I  presume.  I  only 
want  to  call  the  attention  to  the  manner  in  which  this  excessive  com- 
petition west  of  the  river  was  removed,  and  it  will  not  take  me  long 
to  do  that. 

It  would  appear  from  this  statement  of  Mr.  Ilines  that  it  was  a 
verv  innocent  an<l  natural  thing  in  the  couinse  of  business  that  there 
hacT  betm  a  very  low  rate,  and  that  had  caused  a  low  rate  from  points 
east  of  the  river,  and  that  the  Arkansas  people  took  out  their  exces- 
sive competitive  rates  and  that  gave  the  opportunity  to  the  roads  in 
there  to  go  back  to  their  rates,  such  as  they  wanted. 

Mr.  (jreen,  a  witness  in  the  wise  in  behalf  of  the  Southern  Rail- 
way, testified  as  follows: 

Mr.  HoATRKiHT.  With  reference  to  this  general  Increase  in  the  lumber  rate 
tlirnujjh  the  ycllow-piiic  prmludng  se<*tion.  wmr  then*  any  effort  ninde  on  the 
part  of  the  Southern  Railway  or  other  Georgia  line,  in  your  knowledge,  to  have 
the  lin<»s  west  of  the  river  Increase  their  rates,  or  did  they  do  that  voluntarily 
and  without  suggestion?    I  am  referring  to  the  increase  In  1903. 

Mr.  Ok>U!:n.  Du  you  mean  a  <,'onfereuce  between  the  southern  lines  and  the 
lines  west  of  the  Mississippi  River? 

Mr.  BoATRioHT.  Conference  or  understanding  or  suggestion ;  I  do  not  know 
which  it  might  be  called.  Was  there  any  effort  on  the  part  of  the  Georgia  line 
to  secure  this  advance  from  .Vrkansas  territory,  or  did  they  make  it  of  their  own 
voIiti<m  and  without  consultation? 

Mr.  Grken.  I  will  relate  the  whole  story,  so  far  as  I  know  it  My  information 
is  tliat  this  question  of  advance  rates  on  lumber  was  flrst  discussed  ut  the  meet- 
ing in  8t.  Augustine  on  January  28. 

Omimlssioner  Prouty.  What  year? 

Mr.  Green.  1003. 

Connnlssloner  Prouty.  You  are  referring  now  to  this  last  advance? 

Mr.  Green.  Yes.  sir.    That  la  what  I  understand  he  is  asking  about 

Mr.  KoATRiOHT.  Yes,  sir;   the  last  increase. 

Mr.  (iREKN.  The  conference  was  between  the  lumber-carrying  roads,  and  I 
think  iH>ssibly  representatives  of  some  of  tiie  Mississippi  lines  were  present : 
but  there  were  none  from  west  of  tlie  river,  so  far  as  I  know.  I  was  not  present 
at  the  conference.  There  was  a  subsequent  meeting  at  New  Orleans  and.  1 
think,  a  third  meeting  at  St.  liouis,  at  which  I  believe  the  Arkansas  lines  were 
representeil.  Whether  any  line  east  of  the  Mississippi  River  suggested  an 
advance  from  Arkansas  I  do  not  know. 

Mr.  BoATBiOHT.  Were  the  rates  from  Arkansas  territory  as  well  as  Missis- 
sippi and  Alabama  all  put  into  effect  or  Intended  to  be  put  into  effect  at  the 
same  time — April  15? 

Mr.  Green.  Yes,  sir. 

Mr.  BoATBiOHT.  Do  you  think  that  would  have  been  possible,  Mr.  Green,  wlth- 
oat  some  conmrnn  understanding? 

Mr.  GRi-JiiiN.  I  do  not  think  there  Is  any  doubt  about  the  date  the  rates  were 
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to  become  effective.  We  would  hardly  want  to  put  our  rates  np  on  April  15 
from  Georgia  and  tiave  the  Arkansas  rates  go  in  on  tlie  .*$Oth. 

Tiie  Cu AIRMAN.  I  understand  Mr.  Boatrlglit*s  question  to  refer  to  the  lines 
east  of  tlie  river,  including  your  road,  as  to  whether  they  made  an  effort  to 
induce  the  lines  wi»st  of  the  river  to  advance  their  rates? 

Mr.  Green.  Speaking  for  the  Southern  Railway,  I  will  say  no. 

Mr.  BoATRiGHT.  In  speaking  for  the  others,  what  would  you  say? 

Mr.  Green.  I  do  not  know  what 

Mr.  Compton,  of  the  Louisville  and  Nashville  Hailroad,  a  traffic- 
official  in  some  capacity,  testified  as  follows: 

Ck)mmissioner  Clements.  You  are  in  charge  of  the  traffic  of  your  road  and  I 
suppose  received  some  instruction  or  information  from  those  who  did  attend 
that  meeting,  or  some  information  as  to  whnt  was  to  be  done? 

Mr.  CoMPi'ON.  After  the  St  Augustine  conference  I  had  a  conference  with 
Mr.  Goodwin — he  is  our  general  freight  agent — and  I  told  him  I  thought  It 
desirable  on  our  part  to  get  an  advance  in  our  rates  on  yellow  pine  lumber. 
Our  people  seemed  to  think  it  was  reasonable  that  we  should  have  an  advance. 
So  far  as  the  advance  in  the  rates  is  concerned,  I  say  to  you  that  we  had  no 
agreement  with  iinyl)ody  to  advance  these  rates,  and  what  the  Ix>uisville  and 
Nashville  did  it  did  of  its  own  accord,  and  I  say  further  that  I  personally  sus- 
pended the  advance  of  these  rates  until  March  1.  ijecause  we  all  thought  we 
ought  to  get  the  lumber  out.  I  acted  indeiiendently.  I  have  acted  in  no  otli^r 
way.  I  will  say  that  I  am  under  no  restraint  in  handling  the  traffic  of  the 
Louisville  and  Nashville  road. 

Ck)nnnissioner  Clements.  Had  you  made  up  your  mind  to  advance  the  rates 
on  your  road  without  regard  to  what  the  Arkansas  roads  did,  whether  they 
advanced  theirs  or  notV 

Mr.  CoMPTON.  I  do  not  see  how  we  could  verj^  well  carry  higlier  rates. 

Commissioner  (Xements.  I  do  not  either;  but  one  step,  the  inference  seems 
to  be  from  all  you  say,  in  order  to  effect  your  own  increase,  was  to  i^et  the 
Arkansas  roads  to  advance  theirs.     Is  that  so? 

Mr.  Compton.  They  were  C(mferrod  with.    There  was  free  consultation. 

Commissioner  Clements.  For  what  purjwse? 

Mr.  Compton.  Everybody  expressed  their  views. 

Commissioner  Clements.  Would  you  put  up  your  rates  If  they  had  not  de- 
clared that  they  were  going  to  put  up  theirs  at  the  same  time? 

Mr.  Compton.  I  do  not  see  how  we  could  carry  a  higher  rate.  I  have  the 
right  to. 

Commissioner  Clements.  You  would  not  have  done  it? 

Mr.  Compton.  I  would  not  carry  rates  on  the  Louisville  and  Nashville  higher 
than  from  Arkansas. 

Commissioner  Clements.  You  would  not  put  them  up  unless  they  declared 
that  they  were  going  to  put  up  theirs? 

Mr.  Compton.  I  would  not 

Now,  I  have  read  that  simply  to  illustrate  the  manner  in  which 
these  increases  were  brought  about.  It  was  stated  here  that  when 
the  excessive  competition  of  the  roads  west  of  the  Mississippi  River 
was  withdrawn,  which  was  expressed  in  the  increase  of  the  rates,  that 
gave  the  roads  cast  of  the  river  a  chance  to  put  up  theirs,  whereas 
the  testimony  shows  that  three  conferences  were  held,  and  swung 
around,  one  at  St.  Augustine,  one  at  New  Orleans,  and  one  at  St. 
Louis,  and  it  took  three  of  them  to  bring  them  all  together,  which 
resulted  in  this  simultaneous  consultation  which  resulted  in  eAch  one 
ijetting  up  and  going  off  and  saying  what  he  would  do.  Each  one  is 
independent. 

No  binding  agreement,  of  course,  was  made,  because  it  would  be  a 
crime  to  make  one.  And  each  one  is  independent,  because  he  c^n  not 
be  compelled  to  adhere  to  an  illegal  agreement.  But  each  one  wanted 
to  do  the  thing,  each  one  declared  that  it  was  a  good  thing  to  do,  and 
each  one  declared  it  to  each  of  the  others,  ana  then  they  went  and 
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did  it  by  a  common  agency,  which  published  a  common  rate  all  on 
a  common  date.  That  is  the  way  the  thing  is  done  now,  since 
these  agreements  and  combinations  have  been  revised,  since  the  de- 
cisions of  the  Supreme  Court  in  the  Joint  Traffic  Case  and  in  the 
Missouri  Case  and  under  the  antitrust  law.  And  1  should  think  that, 
as  these  things  are  done  in  this  way,  it  affords  some  reason  why  there 
should  be  some  public  supervision  somewhere,  so  that  if  these  people, 
looking  to  their  own  interests  with  the  view  of  getting  the  gn»atest 
net  revenue  for  all  parties  concerned,  should  happen  to  overstep  the 
margin  of  justice  and  right,  there  should  be  some  wav  to  correct  it, 
whether  they  do  it  by  one  rate  or  by  wholesale,  as  between  Texas 
rates  and  in  the  classification  territorv. 

Senator  Kean.  You  said  that  you  had  a  memo)*andum  showing  a 
large  increase  of  the  rates.  Have  you  a  memorandum  also  of  the  de- 
creases in  the  rates  for  the  last  six  months? 

Mr.  Clements.  Ko,  sir;  I  have  not  all  the  figures.  I  only  have 
the  marked  ones. 

Senator  Kean.  Just  a  few  increases,  and  none  of  the  decreases? 

Mr.  Clements.  No,  sir;  I  did  not  bring  thenu  I  told  you  that 
there  were  a  great  many. 

Senator  Kean.  A  great  many  decreasi^s? 

Mr.  Clements.  Yes;  decreases,  so  railed;  and  some  of  them  really 
were  decreases;  but  many  of  them  were  merely  modifications  of  in- 
creases, and  they  have  been  counted  as  deci'eases.  I  did  not  bring  tliis 
for  the  purpose  of  showing,  in  this  paper,  the  whole  matter,  but  I 
brought  it  here  for  the  purpose  of  showing  how  much  can  be  done  in 
one  paper. 

Senator  Kean.  Were  not  the  increases,  then,  merely  modifications 
of  former  decreases? 

Mr.  Clements.  Oh,  well,  this  very  case,  this  lumber  case,  shows 
that  that  rate  of  13  cents  had  been  in  about  nine  or  ten  years. 

Senator  Ciillom.  Yes;  of  course  every  change  is  either  an  increase 
of  a  previous  decrease  or  a  decrease  of  a  previous  increase. 

Mr.  Clements.  Undoubtedly. 

Senator  Cuijlom.  It  was  either  a  reduction  or  an  increase. 

Mr.  Clements.  Yas,  sir;  undoubtedlv  in  former  veai*s  most  rates 
were  higher  than  they  are  now.  I  am  not  disputing  that.  But  many 
of  these  rates  had  not  for  a  long  time  been  any  higher  than  they  were. 
Mr.  Fish  thinks  that  I  am  misiaken  about  those  iMuilxir  rates  having 
been  in  for  that  length  of  time.  It  is  my  recollection.  Here  is  what 
Mr.  Powell  said : 

Mr.  Powell.  Effective  January  2.  1888,  the  rate  on  himber  from  Arkansas 
mills  between  Camden,  Ark.,  and  Texarknna.  Ark.,  to  Cairo  was  reduced  to  13 
cents  per  hundred  pounds.  Witliout  knowing?  exactly  the  location  of  the  various 
mins  In  that  group,  I  sliould  say  the  average  distance  was  about  .'^(r>  miles. 

Mr.  Baxter.  Weil,  as  to  the  rate  of  13  contrt  per  hundred  pounds  which  you 
say  was  in  effect  from  Arkansas  mills  to  Cairo  on  January  2,  1888,  how  long  did 
that  remain  in  effect? 

Mr.  PowELii.  It  remained  in  effect  until  180?). 

That  was  from  1888  to  1890,  according  to  his  testimony  in  respect 
to  those  rates.  Oh,  Mr.  Fish  says  that  he  had  referoncc  to  the  rates 
in  Missis,sippi.  I  was  talking  about  the  rates  in  Arkansas,  where  this 
fierce  competition  was  removed  and  the  rates  from  Mississippi  and 
Georgia  went  up.  And  according  to  Mr.  Compton's  testimony,  which 
must  be  perfectly  conclusive,  in  reason  fis  well  as  because  he  testifies 
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to  it,  one  of  these  roads  would  not  have  undertaken  to  increase  this 
rate  and  give  up  its  business  to  all  the  others  unless  it  had  an  assur- 
ance from  the  others  that  they  would  do  the  same  thing  at  the  same 
time. 

Senator  Newlands.  It  is  not  reasonable  to  expect  that,  is  it? 

Mr.  Clements.  No,  sir. 

They  did  not  make  any  agreement  to  do  it,  however,  as  they  say. 

Senator  CuLiiOM.  Has  the  Commission  made  any  ruling  on  whether 
that  was  reasonable  or  not? 

Mr.  Ci^MENTS.  Yes,  sir;  the  Commission  held  that  that  was  an  un- 
reasonable increase  and  an  unlawful  increase. 

Senator  Newlands.  What  action  did  the  railroads  take! 

Mr.  Clements.  They  disregarded  it. 

Senator  Newlands.  Is  that  now  pending  in  the  court? 

Mr.  Clements.  Ye^,  sir.  The  shippers  had  in  this  matter  under- 
taken to  do  just  wha4i  is  sugge>^t(Ml  here  before  the  Commission  acted 
and  before  the  filing  of  the  eomplaint.s  before  Judge  Spier  and 
Judge  Nile^s.  There  was  a  complaint  filed  before  Judge  Spier  in 
Georgia  and  Judge  Niles  in  Mississippi.  Before  they  presented  any 
comiMaint  to  the  Conunission  they  had  been  up  before  the  Commis- 
sion and  we  had  notified  the  officials  of  the  roaas  of  it,  to  talk  it  over 
and  see  if  something  could  not  be  done  after  notice  was  given  and 
before  it  went  into  effect.  They  came  freely,  and  the  mill  men  came, 
and  tliey  had  it  out  before  the  Commission  and  tried  to  settle  it  by 
an  adjustment.  They  failed,  and  the  roads  insisted  upon  putting 
it  in. 

They  had  another  conference  in  Atlanta,  and  that  failed;  so  that  it 
could  not  be  adjusted  between  them,  and  they  preStented  their  com- 
plaints before  Judge  Spier  in  Georgia  and  Judge  Niles  in  Mississippi. 
Judge  Spier  held  that  he  had  jurisdiction,  but  it  was  a  question  of 
such  a  nature  that  he  wjuited  the  matter  passed  on  by  the  Interstate 
Commerce  Commission  l^efore  he  would  undertake  to  deal  with  it. 
lie  said  that  it  was  a  question  peculiarly  left  to  the  Commission  to  in- 
vestigate in  the  first  instance  and  he  wanted  the  benefit  of  that  inves- 
tigatum,  and  he  would  not  dismiss  the  bill.  lie  overruled  a  conten- 
tion that  he  had  no  jurisdiction,  but  he  said  that  he  would  hold  it  until 
they  could  present  their  complaint  to  the  Commission  and  have  it  act, 
and  that  was  gone  through  with,  and,  as  I  understand  it,  the  under- 
standing l>etween  the  roads*  and  the  complainants  is  that  that  matter 
will  l>e  lieard  by  him  about  the  1st  of  June.  Judge  Niles,  as  I  re- 
member it,  decided  that  he  had  no  jurisdiction,  and  dismissed  the  bill. 
Now,  there  was  a  test  of  this  very  (juestion.  He  held  that  he  had  no 
jurisdiction  to  enjoin  the  roads  in  the  matter  at  all.  I  do  not  know 
what  the  Supreme  Court  will  hold,  of  course,  but  there  were  two  de- 
cisions. Judge  Spier  entertained  it,  but  waited  for  the  report  of  the 
Commissicm ;  and  Judge  Niles  dismissed  it. 

Senator  Kean.  And  it  took  the  Commission  from  December, 
190H,  to  1D04  to  decide  it,  and  they  did  not  file  their  opinion  until 
February,  1005. 

Air.  Clkmknts.  Wliat  time  in  1903,  Senator,  was  it  filed  with  the 
Commission? 

Senator  Kean.  According  to  Mr.  Gardner's  testimony  before  the 
Commission,  the  case  was  filed  with  the  Commission  in  either  July 
or  August,  1903.    That  was  Mr.  Gardoer'?  testimony. 
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Mr.  Clements.  Yes,  sir;  that  is  probably  true.  These  rates  were 
put  in  in  June. 

Senator  Kean.  And  it  was  decided  about  the  1st  of  March,  1905  ? 

Mr.  Clements.  Yes,  sir.  I  suppose  that  is  for  the  purpose  of 
showing  that  the  Commission  has  been  derelict? 

Senator  Ejban.  Mr.  Gardner  was  discussing  giving  additional 
powers  to  the  Commission. 

Mr.  CiiEMENTs.  I  supposed  the  Senator  from  New  Jersey  called 
attention  to  it  for  some  reason. 

Senator  Kean.  I  did. 

Mr.  CiiEMBNTS.  That  shows  a  little  delay.  But  here  is  the  printed 
testimony  in  one  of  those  cases  [indicating  record]. 

Senator  Kean.  I  do  not  see  very  well  how  Mr.  Gardner  could  have 
done  anything  else  but  give  such  testimony,  after  having  3  to  2  of 
the  Commission  decide  in  his  favor. 

Mr.  Clements.  I  should  hardly  impute  to  Mr.  Gardner  a  motive 
such  as  that,  that  he  had  come  here  simply  be(*ause  he  had  won  a  case, 
if  you  could  call  it  winning  a  case.  Here  is  one  of  these  cases  contain- 
ing some  1,700  pages  of  testimony  filed,  with  the  exhibits.  There  is 
another  here  quite  as  elalx)rate.  tt  is  not  strange  that  it  should  have 
taken  a  little  over  a  year,  with  all  the  other  engagements  of  the  Com- 
mission, to  make  a  decision  in  that  case.  There  have  been  about 
2,e300  informal  complaints  disposed  of  in  the  last  five  years  by  the 
Commission.  That  is  somewhere  between  one  and  a  half  and  two  a 
day.  All  of  Hihose  required  a  lot  of  letters  back  and  forth,  and  there 
is  a  large  volume  of  that  business  going  on  all  the  time.  The  Commis- 
sion can  not  close  its  doors  and  go  and  sit,  like  a  court,  you  know. 

Senator  Newlands.  I  do  not  understand  that  there  has  been  any 
complaint  that  the  Commission  has  not  been  active  in  its  work.  The 
question  is  raised  that  the  Connnission  is  overloaded  with  work  now, 
and  to  increase  its  jurisdiction  would  simply  delay  the  administration 
of  these  matters. 

Mr.  CiJSMENTS.  I  understood  that  the  railroads  were  complaining 
here  because  we  did  not  enforce  the  law  against  them  rapidly  enough. 
That  is  the  way  that  I  have  understood  it. 

Senator  Newlands.  That  is  true.  Mr.  Gardner  was  not  complain- 
ing, as  I  understand  it,  that  you  were  not  active  enough. 

Mr.  CwBMENTS.  I  do  not  think  that  any  undue  amount  of  time 
was  Silent  on  that  case. 

Senator  Newlands.  And  on  that  subject,  as  to  whether  or  not  this 
duty  that  is  assigned  to  the  Commission  will  so  increase  their  work 
as  to  make  it  practically  impossible  for  them  to  hear  and  determine, 
what  is  your  opinion? 

Mr.  Clements.  I  should  think  not.  If  it  does,  we  could  find  some 
remedy  for  that,  I  suppose.  It  is  not  going  to  upset  the  business 
of  the  world.  It  did  not  before.  And  people,  I  guess,  in  the  main, 
are  fairly  reasonable.  People  do  not  want  to  confiscate  railroads. 
I  am  sure  that  is  true.  You  may  go  out  in  the  couiftrs-  and  go  every- 
where and  you  will  find  that  nobody  wants  to  confiscate  the  railrojuls. 
No  man  wants  to  do  it,  and  the  courts  are  here  foriiver  to  stop  it  if 
they  did.  But  the  shipper,  if  he  has  any  rights  whatever  involving 
the  amount  of  the  rate,  T  repeat,  ought  to  have  a  place  somewhere 
where  he  can  be  heard  with  effect  and  have  a  correction  of  it, 
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Now,  we  have  here  another  investigation  of  the  increase  of  the 
rates  on  grain  and  iron  articles,  and  so  forth,  and  Mr.  Powell,  of  the 
Southern  Railroad,  a  very  reputable  gentleman,  who  knows  a  great 
deal  about  railroads  and  their  rates  and  their  business,  was  asked  in 
that  case  certain  questions,  and  testified  as  follows : 

You  draw  a  distinction  between  an  announcement  and  an  agreement  as  to 
what  was  done  at  tlie  New  York  meeting? 

He  had  Ix^en  attending  a  meeting  of  that  sort  regarding  these  rates 
and  made  some  statement  of  that  sort. 

You  do  not  mean  to  convey  the  idea  that  there  was  an  annoimcement  by  eacli 
road,  that  there  was  an  absolute  intention  to  raise  tliese  rates  regardless  of 
what  the  others  did? 

Mr.  Powell.  As  some  of  the  witnesses  have  explained,  all  rates  are  made 
after  discussion.  No  line  can,  in  point  of  fact,  without  a  great  deal  of  danger 
to  its  revenue,  without  notice  and  discussion  with  another  line  reduce  its  rates. 
The  effect  of  such  action  in  tlie  |>ast  has  been  the  demoralization  of  the  rates. 
Therefore  at  all  meetings  the  advancement  or  reduction  or  the  reasons  for  and 
against  it  are  given,  as  a  general  thing.  Sometimes  It  requires  only  a  small 
amount  of  dis<'Ussion,  and  sometimes  it  talvos  considerable,  different  lines  having 
different  views  on  tlie  subjcHt.  Hut  having  coucludwl  the  discussion,  it  is  the 
practice,  in  all  deliberations  in  which  tlie  Southern  particii>ates,  to  make  sepa- 
rate aiuiouncements. 

Q.  They  did  not  mean  to  say  that  one  would  do  it  whether  the  other  did  or 
not? — A.  You  mean  advance? 

Q.  Yes. 

Mr.  Powell.  It  would  be  impossible  to  advance  rates  between  two  commercial 
centers  on  one  road  unless  it  was  done  by  comi)eting  lines,  unless  the  first- 
named  line  would  go  out  of  business. 

Then  he  was  asked : 

So  it  is  fair  to  say  that  the  action  of  each  company  was  dependent  on  what 
the  others  did,  is  It  not? 

Mr.  Powell.  I  think  that  Is  a  fair  statement. 

Now,  that  is  the  way  these  rates  are  increased.  They  get  together 
and  talk  it  over  and  say  that  it  ought  to  be  done,  and  each  one  goes  off 
and  they  all  do  it. 

Senator  Dolliver.  Are  the  reductions  also  made  by  the  same  kind 
of  agreement  ? 

Mr.  Clements.  Yes,  sir.  They  are  frequently  made  the  same  way; 
not  always. 

Senator  Dolliver.  Does  the  Commission  regard  that  as  a  violation 
of  law? 

Mr.  Clements.  It  can  hardly  find  that  it  is  a  violation  of  the  law 
that  it  is  charged  with  enforcing — the  interstate-commerce  law. 

Senator  Dolliver.  What  do  you  think  of  the  wisdom  of  giving 
legality  to  such  agreements,  subject  to  the  revisory  power  of  the  In- 
terstate Commerce  Commission  ? 

Mr.  ClExMENts.  The  power  to  make  these  agreements,  to  make  rates, 
and  maintain  them? 

Senator  DoLLmER.  Yes,  sir. 

Mr.  Clements^I  have  alwavs  been  afraid  of  that,  mvself.  I  con- 
fe^s  there  are  many  good  i)(M>ple  who  think  it  would  be  a  wise  thing 
to  do,  but  it  certainly  ouglit  not  to  be  done  without  some  adequate 
measure  of  correcting  a  wrong  when  it  is  done. 

Senator  Dolliver.  Suppo.-mg  the  law  is  modified  so  as  to  give  the 
proposed  increase  in  power  to  the  Commission  in  finally  adjudicating 
these  matters.    What  would  you  say  as  to  the  legality  of  giving  the 
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right  to  make  agreements — I  do  not  mean  pooling  contracts,  but 
agreements  as  to  rate  schedules — where  raUroads  are  involved  in 
the  same  traffic? 

Mr.  Clements.  I  would  not  feel  justified  in  saying  affirmatively 
that  that  is  a  wise  thing  to  do.  I  will  not  say  that  I  am  thoroughly 
satisfied,  beyond  doubt,  that  it  would  be  unwise.  It  is  a  very  large 
question,  and  it  is  particularly  large  when  you  come  to  look  at  the 
manner  in  which  these  combinations  are  going  on  all  the  time.  I 
should  think  the  railroad  people  would  regard  the  Commission  as 
whollv  incompetent  to  deal  with  such  a  question  as  that;  that  they 
would  hardly  oe  able  to  get  along  with  it. 

Senator  Dollfver.  On  the  otner  hand,  Judge  Logan  prepared  a 
bill  which  was  pending  before  the  committee  for  some  time 

Mr.  Clements.  Yes,  sir. 

Senator  Dolliver  (continuing).  Which  involved  that  exact 
scheme,  or  very  nearly  the  same  thing. 

Mr.  Clements.  Yes;  I  know.  Pooling,  or  something  like  it,  has 
been  advocated  for  a  loni?  time.  Mr.  Tuttle  told  vou  the  other  dav 
that  pooling  was  no  longer  thought  of,  at  least  hj  himself. 

Senator  Dolliver.  Prof essor  Kitchey  told  us  it  was  the  one  thing 
to  do. 

Mr.  Clemj5Nts.  Yes. 

Senator  Dollh'er.  Public  opinion  seems  to  be  opposed  to  it. 

Mr.  Cle:ments.  The  public  is  afraid  that  these  people  will  do  like 
other  people,  and  that  that  would  enable  them  to  get  more  than  if 
they  were  left  in  competition  with  each  other.  Now,  I  am  not  here 
to  arraign  the  railroads.  Thase  gentlemen  are  elegant  gentlemen 
in  many  ways,  but  they  are  not  different  in  human  nature  from 
other  people,  and  when,  under  the  law,  you  can  lawfully  take  a 
profit,  most  people  are  disposed  to  take  it  by  lawful  methods.  It 
may  be  an  excessive  one,  but  whether  you  can  get  it  under  a  pro- 
tective tariff  or  under  a  railroad  adjustment,  or,  frequentljr,  under 
a  rebate,  people  are  tempted  to  take  it,  regardless  of  their  neighbors. 
They  do  not  regard  themselves  as  the  keepers  of  their  brothers  and 
neighbors  in  that  respect. 

In  regard  to  this  matter  of  capitalization  something  has  been  said, 
in  this  argument  on  behalf  of  the  widows  and  orphans.  I  see  a 
good  deal  of  data  has  been  put  in  here  from  time  to  time  showing 
the  distribution  of  railway  bonds  and  i  ail  way  stocks,  and  some  gen- 
tlemen have  been  in  here  and  discussed  the  interests  of  people  who 
have  their  little  holdings  invested  in  these  things  as  a  kind  of  a 
savings  bank,  and  say  that  that  is  an  interest  which  must  be  looked 
after,  which  simply  means  that  they  must  look  after  that  property 
ami  provide  against  its  confiscation  by  destroying  the  profits  and 
taking  away  the  interest  and  dividends,  which  is  a  perfectly  rational 
and  reasonable  thing  to  do.  TTndoubtedly  a  railroad  ought  to  lx» 
able  to  earn  enough  to  take  care  of  its  fixed  charges  and  to  earn  a 
rea.sonable  profit,  if  it  can  do  so,  whether  these  stocks  and  bonds  are 
held  in  the  hands  of  one  person  in  a  block  of  10.000  bonds  or  whether 
thev  arc  scatttM-ed  among  many  hands — whether  they  are  held  by 
widows  and  orphans  or  by  millionaires.  I  see  no  difference  in  the 
principle.  It  is  a  monstrous  proposition  that  if  property  is  held  by 
one  or  two  millionaires  you  can  confiscate  it,  but  if  held  by  widows 

BT — VOL  4 — 05 15 


8052  BBGULATION   OF   RAILWAY   BATES. 

and  orphans  you  can  not.  The  law  makes  no  such  distinction  as  that, 
and  the  prasentation  in  it^self  involves  the  theoiy  that  there  is  one 
rule  for  one  class  of  people  and  another  for  another. 

There  is  also  this  argument,  which  I  have  observed:  That  any- 
thing is  to  be  inferred  from  the  fact  that  a  lot  of  railway  conductors 
and  switchmen  and  railway  employees  of  various  soi^ts  have  sent  in 
petitions  protesting  against  this  power.  I  would  hardly  assume  that 
they  were  men  of  such  exact  knowledge  of  rate-making  conditions 
that  they  would  know  enough  about  this  branch  of  the  railway  busi- 
ness to  afford  you  information.  They  simply  protest  that  if  you  rob 
the  railroad,  the  railroad  can  not  pay  them;  and  if  you  let  the  rail- 
road make  an  excessive  profit,  then  it  can  pay  them  excessive  wages. 
I  hardly  think  the  law  takes  notice  of  anything  of  that  kind.  There 
is  no  principle  upon  which  it  is  right  for  a  railroad,  a  railroad 
management,  or  tlie  railroad  employees  to  combine  against  the  con- 
sumers and  the  producers  of  this  country.  What  is  right  is  fair  and 
just.  Beyond  that  it  makes  no  difference  whether  the  exaction,  if  it 
IS  unjust,  is  taken  by  one  or  by  the  other  or  by  both,  and  distributed. 
There  is  no  soundness  in  that  principle. 

But  I  have  a  little  matter  here  that  I  want  to  call  to  your  attention, 
which  was  disclosed  in  the  proceedings  two  or  three  years  ago. 
The  railway  commission  of  Kentucky  presented  a  complaint  before 
the  Commission  which  called  for  the  investigation  of  the  acquisition 
of  the  Tx)uisville  and  Nashville  Railroad  by  Mr.  Gates.  That  came 
out,  at  least,  in  the  investigation.  It  appears  that  Mr.  Gates,  a  very 
active  man,  had  gotten  hold  of  a  majoritj'  of  the  slock  of  the  Louis- 
ville and  Nashville  Railroad  Company,  which  had  previously  been 
held  and  controlled  by  the  Belmonts,  in  the  interest  of  others  whom 
they  represented,  and  it  disturbed  some  gentlemen  in  New  York  very 
much  to  think  that  Mr.  Gates  should  be  turned  loose  as  a  railroad 
man  in  the  South,  running  the  Louisville  and  Nashville  road.  The 
testimony  shows  that  Mr.  Gates  had  begun  to  buy  this  stock  of  the 
Louisville  and  Nashville  Railroad  at  about  110,  and  he  paid  as  higli 
as  180.  It  was  said  that  he  paid  on  an  average  about  125  for  it.  It 
was  running  along  at  about  110  before  he  commenced. 

When  it  was  ascertained  that  he  had  a  majority  of  the  stock,  Mr. 
Morgan  was  able  to  get  Mr.  Schwab  to  go,  at  1  or  2  o'clock  at  night, 
.  to  his  hotel  and  wake  him  up  to  know  upon  what  terms  he  could  get 
an  option  upon  that,  or  buy  it,  and  they  found  Mr.  Gates  and  got 
him  to  give  an  option  by  which  he  agreed  to  take  150  for  all  majority 
of  the  stock.  They  took  the  option  and  handled  it,  and  Mr.  Moi-gjin 
called  up  the  president  of  the  Atlantic  Coast  Line  and  suggested  the 
situation  to  him,  and  the  outcome  was  that  the  Atlantic  Coast  Line 
agreed  to  take  it  at  150,  and  to  do  so  issued  $85,000,000  in  new 
bonds,  $8,500,000  in  new  stock,  to  the  former  stockholders — to  the 
then  stockholders — and  $5,000,000  of  stock  further.  That  resulted 
in  an  increase  of  the  bonds  and  stocks  of  the  Atlantic  Coast  Line;  a 
net  increase,  of  about  $50,000,000,  in  order  to  enable  the  Atlantic 
Coast  Line  to  take  the  control  of  the  Louisville  and  Nashville  Rail- 
road out  of  the  hands  of  Mr.  Gates.  Mr.  J.  Pierpont  Morgan  ex- 
pressed it  in  this  way  in  his  testimony : 

I  do  not  wish  to  Impugn  any  man's  abiUty.  but  I  did  not  consider  that  Mr. 
GateH  was  a  proper  person  to  manage  the  LouisviUe  and  NashvUle  Railroad. 

Mr.  Gtetes  was  perhaps  an  active  man,  and  he  might  indulge  in 
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what  would  be  called  among  railroad  brethren  "  unreasonable  and 
I'ough  competition."  I  suppose  that  is  what  it  meant.  He  was  not 
wanted  in  that  family  of  railroad  men.  And  therefore  the  net  out- 
come was  that  the  Atlantic  Coast  Line  was  saddled  with  about 
$50,000,000  more  of  capitalization  in  order  to  get  Mr.  Gates  out  of 
the  way.  The  property  did  not  have  another  nail  driven  in  it,  or 
another  cross-tie,  or  any  more  rolling  stock,  or  any  stock  of  any  sort 
in  addition ;  but  when  you  talk  about  the  railroad  rates  of  the  Atlantic 
Coast  Line  and  the  increase  of  2  cents  on  lumber  which  the  Atlantic 
Coast  Line  made  along  with  others,  the  Commission,  or  Congress,  or 
the  country  want  to  consider  that  $50,000,000  of  capitalization,  as 
well  as  that  part  of  the  capitalization  of  these  railroads  in  the  hands 
of  the  widows  and  the  orphans  who  have  put  in  their  little  savings 
into  these  securities.  And  when  you  consider  these  $50,000,000  worth 
of  bonds,  of  capitalization,  you  should  consider  that  the  bonds  be- 
come a  fixed  charge.     Interest  on  them  must  be  paid. 

That  is  just  one  little  case.  That  is  an  illustration  of  what  is  going 
on  and  has  been  going  on. 

Senator  Dolliver.  Would  you  suggest  an*investigation  of  the  issue 
of  new  securities  of  these  railroads? 

Mr.  Clements.  There  mav  be  a  remedv  of  that  sort:  but  I  am 

•'ft*  / 

making  an  answer  now  to  this  cry  about  the  confiscation  of  bonds 
and  stock,  and  the  confiscation  of  property,  and  so  forth.  I  think 
considerations  of  that  sort,  as  well  as  of  these  combinations  in 
restraint  of  trade  by  which  rates  are  advanced  upon  agreement,  are 
legitimate  and  pertinent  considerations  when  you  come  to  consider 
the  reasonableness  of  a  rate;  because  the  law  has  left  competition  to 
fix  the  standard  of  reasonableness  in  re^spect  of  rates. 

Senator  Culi^ivi.  If  it  will  not  disturb  you,  will  you  be  kind 
enough  to  tell  me  when  Mr.  Gates  sold  to  Mr.  Morgan,  on  what  dat« ; 
and  also  when  did  Mr.  Morgan  sell  ?  M}'  understanding  is  that  there 
was  considerable  time  l)etween  those  transactions.  If  you  have  the 
dates  there,  I  would  like  to  have  them. 

Mr.  Cle3ients.  1  can  take  an  extract  from  the  testimony  taken  in 
that  case  and  send  it  to  you ;  but  I  could  not  give  you  the  dates  here. 
It  is  somewhere  about  two  or  three  years  ago  that  that  w^as  heard. 
But  there  was  a  limit  on  the  option,  and  as  I  remember  the  testimony, 
the  whole  matter  was  fixed  up  Iwfore  the  option  ran  out. 

Senator  Cvlijom.  Mr.  Morgan  was  away,  I  think,  when  one  of  the 
transactions  took  pla(*c,  and  if  you  csm  furnish  the  data  I  would  be 
glad  to  have  you  do  it. 

Mr.  Clements.  I  can  furnish  that.  It  was  some  couple  of  years 
ago,  I  think,  speaking  from  memory. 

Senator  Clapp.  Was  there  an  investigation  by  the  Coimnission? 
.Mr.  CiJSMENTS.  Of  this  matter? 

Senator  Cijvpp.  Yes. 

Mr.  CusMENTS.  Yes,  sir. 

Senator  Clapp.  How  did  that  come  out? 

Mr.  Clements.  The  railroad  commission  of  Kentucky  instituted 
a  complaint  before  the  Interstate  Commerce  Connnission  in  respect 
to  these  matters. 

Senator  Clapp.  What  was  that  based  on?  I  am  simply  asking  for 
information. 

Mr.  Clements.  I  do  not  remember  now  all  the  grounds  on  which 
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that  investigation  was  based.  It  was  a  complaint  from  the  railroad 
commission  of  Kentucky  to  the  Interstate  Commerce  Commission, 
and  I  should  say,  from  memory,  that  it  involved  the  allegation  of 
unreasonable  rates  brought  about  by  combinations.  There  was  a 
^ood  deal  said  in  the  case  about  some  combination  in  violation  of  the 
laws  of  Kentucky. 

Senator  Clapp.  Have  there  been  any  rates  changed  ? 

Mr.  Clements.  I  do  not  remember  about  that.  This  testimony  was 
brought  out  in  this  way :  When  the  railroads  answered  this  complaint 
made  by  the  Kentucky  commission  they  set  up  that  it  was  a  matter  not 
within  the  jurisdiction  of  the  Interstate  Commerce  Commission  to 
interfere ;  at  least  a  part  of  it. 

Senator  Culix)m.  I  suppose  you  referred  to  it  more  because  it  was 
a  notable  transaction,  and  a  questionable  one,  than  with  a  view  to 
what  effect  it  would  have  upon  the  country? 

Mr.  Clements.  I  referred  to  it  simply  to  illustrate  how  it  is  that 
the  fixed  charges  can  be  increased,  and  the  public  must  meet  the  in- 
terest on  stocks  and  bon^s  without  any  change  in  the  property,  and 
how  it  has  Ix^en  done  in  other  cases.  So  that  matters  have  gone  so  far 
that  it  is  not  safe  to  say  that  all  these  bonds  and  stock  represent  a 
bona  fide  investment,  entitled  to  earn  a  profit. 

And  I  want  to  say  in  reply  to  the  Senator  from  Minnesota  that 
both  the  railroads  when  they  answered  the  complaints  denied  the 
power  of  this  Commission  to  investigate  the  matter.  I  do  not  know 
whether  that  went  to  the  whole  complaint,  but  it  certainly  did  to  a 
part  of  it,  and  possibly  to  all  of  it.  But  when  we  met  to  take  it  up, 
one  by  one  they  withdrew  that.  Mr.  Stetson,  I  think,  and  some  of 
these  others,  said  that  they  withdrew  it,  and  they  represented  some  of 
them,  and  they  would  be  glad  to  disclose  everything  about  the  mat- 
ter, and  Mr.  Baxter,  representing  the  Southern,  said  the  same  thing, 
so  that  the  testimony  was  given  by  common  consent.  I  referred  to 
it  not  for  the  purpose  of  impugning  these  men.  They  conducted 
what  they  considered  a  lawful  transaction  as  the  law  stands.  I 
spoke  of  it  to  show  how  the  competition  goes  on  in  one  form  and  an- 
other, but  the  competition  is  more  or  less  diminishing,  and  therefore 
the  greater  the  necessity  of  some  sort  of  efficient  regulation  of  rates.* 

Senator  Clapp.  What  have  you  to  tell  us  about  what  use  was  made 
of  that? 

Mr.  CiJiMENTS.  The  Commission  did  not  pursue  it.  They  stated 
that  they  wanted  to  take  it  up  again  at  Louisville,  but  they  never  did 
it,  and  the  matter  was  left  in  that  form. 

Senator  Newlands.  Do  you  think  it  would  be  wise  to  provide  that 
stock  and  bonds  of  railroads  engaged  in  interstate  commerce  should 
have  to  be  approved? 

Senator  Clapp.  I  would  suggest  that  that  has  not'  been  brought  up 
by  the  witness,  and  according  to  our  agreement,  I  think  we  ought  to 
confine  our  inquiry  to  what  he  brings  out  at  this  stage,  and  bring 
these  things  up  later. 

Senator  Newlands.   I  think  that  it  is  pertinent. 

Senator  Clapp.  It  is  pertinent,  but  we  had  agreed  to  take  these 
things  up  later.     Of  course,  it  is  perfectly  pertinent. 

S(Miat()r  Newlands.    Very  well. 

Mr.  Clements.  That  happens  to  be  a  subject  of  larger  dimensions, 
which  I  did  not  come  here  to  discuss,  but  I  am  perfectly  willing  to 
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answer  an3rthing,that  I  can  on  it.  On  this  subject  of  consolidation, 
etc^  I  have  some  figures  here  further  illustrating  the  processes  by 
which  it  goes  on  steadily,  and  I  have  taken  this  simplv  because  it  is 
a  striking  illustration  of  the  same  consolidation  and  combination 
which  must  affect  the  limitation  on  competition.  The  Pennsylvania 
Railroad  has  $296,504,550  in  stock,  and  the  Pennsylvania  Company, 
$40,000,000;  the  Baltimore  and  Ohio  Railroad  Company,  $184,000,- 
000 ;  the  Chesapeake  and  Ohio,  $02,000,000 ;  the  Norfolk  and  Western, 
$89,000,000;  the  Philadelphia,  Baltimore  and  Washington  Railroad, 
$23,000,000;  the  Northern  Central  Railroad  Company,  $11,000,000. 
I  am  merely  giving  you  the  round  numbers  here  without  the  odd 
dollars. 

Senator  Kean.  Is  this  the  capitalization  of  the  Pennsylvania  Rail- 
road? 

Mr.  Clements.  It  is  the  capitalization  of  these  roads. 

There  are  a  great  many  otlier  railroads  in  the  Pennsylvania  System. 
I  am  only  speaking  or  these  important  lines.  This  includes  the 
Pennsylvania  Railroad  Company  and  the  Pennsylvania  Company,  the 
Baltimore  and  Ohio  Railroad  Company,  the  l^orfolk  and  Western, 
the  Chesapeake  and  Ohio,  the  Philaaelphia,  Baltimore  and  Washing- 
ton, and  tne  Northern  Central.  I  have  limited  these  to  this  number 
because  they  are  very  conspicuous  and  important  roads  and  illustrate 
the  manner  in  which  these  holdings  are  interlocked,  so  to  sjjeak,  with 
these  different  roads.  Of  the  stock  of  the  Pennsylvania  Company 
the  Pennsylvania  Railroad  Company  owns  all — $40,000,000.  Of  the 
stock  of  the  Baltimore  and  Ohio  Railroad  Company,  which  is  $184,- 
000,000,  the  Pennsylvania  owns  $51,000,000  and  the  Pennsylvania 
Company  $16,000,000,  the  Philadelphia,  Baltimore  and  Washing- 
ton Railroad  Company  owns  $1,781,000,  and  the  Northern  Centrnl 
Railroad  Company  owns  $1,781,000.  Of  the  Chesapeake  and  Ohio 
liailroad  Company,  which  is  $02,000,000,  the  Pennsylvania  Railroad 
owns  $10,000,000,  the  Pennsylvania  Companv  $4,000,000,  the  North- 
ern Central  Railway  Company  $1,500,000.  Of  the  stock  of  the  Nor- 
folk and  Western  Railroad  Company,  which  is  $89,000,000,  the  Penn- 
^Ivania  Railroad  Company  owns  $25,000,000,  the  Pennsylvania 
Company  $26,500,000,  the  Northern  Central  Company  $1,500,000; 
and  of  the  stock  of  the  Philadelphia,  Baltimore  and  Washington 
Railroad  Company,  which  is  $23,000,0()0,  the  Pennsylvania  Railroad 
Company  owns  $23,000,000,  with  some  odd  figures — practically  all. 
The  Northern  Central  owns  $352,000.  The  Pennsylvania  Company 
owns  $9,000,000.     I  have  left  off  the  odd  figures  generally. 

Now,  among  the  persons  who  are  on  boards  of  directors,  one  person, 
who  is  on  the  Pennsylvania  Railroad  Company's  board  of  directors, 
is  on  24  different  boards  of  directors.  Another  person  is  on  17  boards, 
and  so  on.  Some  of  these  directors  are  on  practically  all  of  these 
boards  of  directors.  For  instance,  Mr.  Barnes  is  on  the  directorship 
of  the  Norfolk  and  Western  road,  the  Baltimore  and  Ohio,  the  Penn- 
sylvania Company,  and  the  Pennsylvania  Railroad  Company,  but 
not  on  the  Chesapeake  and  Ohio.  Mr.  McRae  is  on  the  Pennsylvania 
Company,  the  Pennsylvania  Railroad  Company,  the  Baltimore  and 
Ohio,  and  the  Norfolk  and  Western.  And  so  it  goes.  I  have  these 
statements,  which  illustrate  how  the  management  of  these  roads  is 
in  the  hands  of  the  same  men. 

Senator  Kean.  Do  you  intend  to  put  those  statements  in  t 
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Mr.  Clements.  Yes;  I  will  put  them  in  if  they  are  acceptable. 

Senator  Kean.  Those  are  very  well  managed  properties,  I  pre- 
sume? 

Mr.  Clements.  I  presume  so.  I  am  not  questioning  that.  But  I 
think  it  is  a  legitimate  inference  that  when  the  same  or  many  of  the 
same  people  are  on  the  boards  of  directors  of  each  one  of  these  roads, 
or  all  but  one,  that  they  are  not  as  likely  to  indulge  in  competition  with 
one  another  as  thev  were  when  thev  were  separate  and  distinct  and 

^^^  ft/  ft'  X 

independent.     That  seems  to  be  a  reasonable  inference. 

Senator  Ne\vi.ands.  Hence  you  would  not  expect  any  reduction  to 
take  place  by  competition  such  as  has  hitherto  taken  place? 

Mr.  Clements.  That  is  exactly  the  issue  that  I  make  in  these 
things;  that  is  what  I  call  to  your  attention.  I  see  Senator  Gor- 
man is  on  one  of  these,  as  well  as  another  gentleman,  whose  name  I 
can  not  find  here  now. 

Senator  Kiian.  Is  Senator  Gorman  on  there  for  the  State  of  Mary- 
land, as  a  State  director? 

Mr.  Clements.  Mr.  Gorman  and  one  other  man  are  here  as  repre- 
sentatives of  the  State  of  Maryland.  That  was  what  I  was  proceed- 
ing to  state.  I  wanted  to  state  the  fact  in  the  record.  They  are 
there  as  representatives  of  the  State  and  not  in  any  personal  ca- 
pacity. 

Senator  Kean.  You  think  that  the  service  to  the  public  of  the 
Pennsylvania  Railroad  is  good? 

Mr.  Clements.  Good? 

Senator  Kean.  Yes. 

Mr.  Clements.  They  have  undoubtedly  good  service.  I  think  they 
complain  at  times  that  they  are  very  greatly  congested  and  need  more 
rolling  stock,  and  I  know  at  times  they  have  been  so.  But  I  am  not 
making  any  contest  here  that  they  do  not  render  good  service,  and  I 
am  not  making  any  contest  for  the  confiscation  of  these  stocks  or 
bonds  or  trying  to  impugn  any  man  here  because  he  is  on  two  or  three 
of  these  boards.  That  is  under  the  law,  and  I  suppose  that  it  is  legiti- 
mate; but  I  am  speaking  of  it  as  a  continuous  ana  a  growing  condition 
which  tends,  as  every  man  must  recognize,  I  think,  to  the  limitation 
of  competition  upon  which  the  public  is  supposed  to**  rely  for  protec- 
tion against  unreasonable  and  extortionat-e  rates.  We  are  constantly 
told  in  these  hearings  that  there  is  no  danger  of  the  railroads  putting 
on  excessive  rates,  for  several  reasons.  In  the  first  place,  because  it  is 
against  their  interest  to  do  it;  in  the  second  j)lace,  because  the  force 
of  competition  is  such  that  it  is  practically  impossible  to  do  it  any- 
how. Now,  the  Senator  from  New  Jersey  called  my  attention  when 
I  commenced — and  I  intended  to  sj^eak  oi  it  soon- -to  this  statement 
found  in  a  report  made  by  the  Commission  in  a  case  concerning 

Senator  Kean.  Strawberries? 

Mr.  Clements.  Strawberries;  yes,  sir. 

Senator  Kean.  Rates  from  I'^lorida? 

Mr.  Ci^ments.  Yes.  This  was  reported  by  Commissioner  Veazey, 
and  in  that  report  it  is  said  : 

Notwithstanding  the  rommisslon  has  held  from  the  time  of  \t^  organization 
to  the  present  time  that  Uie  statute  requires  It  to  ascertain  and  determine  what 
the  reasonable  maxiniuiii  rate  is,  on  a  complaint  alle^ring  violation  by  reason 
of  excessive  froii^lit  diaries,  yet  some  carriers  continue  to  deny  the  soundness} 
of  this  view  of  the  law.    But  under  the  renewed  presentation  of  this  argument. 
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It  still  seems  plain  to  us  that  regardless  of  where  the  generni  jiower  to  estab- 
lish rates  inny  be  lodged,  the  asoertainiuent  of  a  reasonable  rate  where  extor- 
tion la  charged  uecessarily  invoiven  the  deteriiiluatlon  of  how  much  an  existing 
rate  is  in  excess  of  what  is  reasonable. 

Seaator  Kean.  That  was  in  1892. 

Senator  Newlands.  What  case  is  that? 

Senator  Kean.  That  was  the  Strawberry  Case. 

Mr.  Clements.  Decided  in  January,  1892.  That  was  a  complaint 
made  before  I  was  a  member  of  the  Commission.  I  was  only  calling 
your  attention  to  that  case  because  of  the  statements  that  have  been 
made  as  to  whether  or  not  that  power  of  the  Commission  had  been 
questioned  prior  to  the  statement  of  Mr.  Morrison.  I  want  to  print 
what  Mr.  Morrison  said  in  here.  What  the  Commission  said  was 
written  and  penned  by  Mr.  Morrison,  and  I  want  you  to  understand 
that  thoroughly,  that  Mr.  Morrison  did  not  say  that  nobody  ques- 
tioned its  power.  What  he  said  was  that  no  member  of  the  Commis- 
sion ever  oflScially  expressed  any  other  view  or  ever  failed  to  join  in 
the  action  which  was  taken,  beginning  with  the  case  which  was  com- 
menced the  second  month  after  the  Commission  was  organized,  and 
as  to  that,  no  railroad  company  filed  in  any  answer  a  contest  about 
this  question  for  the  first  ten  years  that  the  Commission  was  running. 
That  there  was  some  argument  and  talk  here  and  there  about  it  I 
have  not  denied,  of  course. 

Senator  Clapp.  The  time  has  come  for  adjournment  now.  We  can 
not  get  through  with  you  before  dinner  this  evening,  Mr.  Clements. 
so  we  will  take  a  recess,  and  if  it  suits  your  convenience  and  that  of 
the  Commission  we  will  be  pleased  to  hear  you  further  at  11  o'clock 
to-morrow  morning. 

Mr.  Clements.  I  thank  you.  I  have  but  little  more  to  say,  and 
I  will  be  here  then. 

Resolution  of  the  commercial  committee  and  business  men  of 

Mitchell^  S.  Dak. 

Whereas  we  fully  realize  that  our  achievements,  from  a  commer- 
cial and  industrial  standpoint,  have  been  attained  very  largely  by 
reason  of  the  railways  that  have  entered  our  territory  and  State,  and 
which  have  contributed  to  the  upbuilding  of  our  cities,  towns,  and 
villages  and  the  development  of  our  industrial  resources,  to  the  west 
of  us  are  hidden  commercial  resources,  and  there  is  much  to  1^  devel- 
oped in  our  State  which  depends  upon  these  railways  increasing  their 
mileage,  thereby  inviting  iminigi-ation  and  building  up  our  commer- 
cial industries,  which  otherwise  will  lie  dormant.  We  desire  to  ex- 
press our  appreciation  of  these  great  railway  lines,  which  have 
afforded  us  such  splendid  advantages  and  which  gives  us  promise  of 
the  immediate  dev(»lopment  of  our  western  territory  by  giving  us 
new  lines  of  railroads  which  will  widen  their  market  area,  and  while 
incre^ising  their  business  thereby  give  to  our  people  additional  ad- 
vantages, and  which  in  response  to  their  demands  of  increasing  trade 
will  lower  the  rates  of  transportation. 

Whereas  an  attempt  is  being  made  to  take  from  these  railway  com- 
panies the  power  to  establish  their  own  rates  and  place  it  in  the  hands 
of  a  political  commission,  which  we  fear  will  result  in  disaster  to 
South  Dakota  and  tend  to  injure  our  future  immediate  development. 
we  believe  that  the  prasent  transportation  rates,  under  the  control  or 
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the  interstate-commerce  law,  are  well  and  genera  11  v  observed;  that 
the  present  law  is  ample  to  correct  any  possible  evif,  and  that  what- 
ever complaints  arise,  if  any,  are  not  by  reason  of  any  present  exist- 
ing tariff  rates,  but  more  from  the  want  of  an  enforcement  of  our 
!)resent  laws,  and  that  all  that  remains  to  correct  such  evils  is  the  fear- 
ess  and  impartial  enforcement  of  the  laws  as  they  stand  to-day. 
While  the  transportation  lines  have  profitably  conducted  their  busi- 
ness, we  feel  that  in  the  main  our  business  with  them  has  been  satis- 
factory tons: 

Resolved^  That  we,  the  commercial  committee  and  business  men  of 
Mitchell,  S.  Dak.,  are  opposed  to  any  interference  by  further  legisla- 
tion aiming  to  take  from  the  control  of  the  railway  lines  the  estab- 
lishing of  their  tariff  rates  and  placing  the  same  in  the  hands  of  a 
political  commission. 
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STATEMENT  OE  MB.  EEEDEBICK  EDWABD  LT8TEB. 

Senator  Clapp.  Will  you  please  state  your  name  and  occupation  ? 

Mr.  Lyster.  I  am  a  manufacturer  of  linseed  oil,  at  Fredonia,  Wil- 
son Coimty,  Kans. 

Senator  Ci-app.  Now,  state,  in  a  general  way,  the  extent  of  your 
business. 

Mr.  Lyster.  Two  thousand  cars  per  annum. 

Senator  Clapp.  Now,  will  you  state  what  you  desire  to  tell  us  upon 
the  issue  before  the  committee  here? 

Mr.  Lyster.  In  order  to  preface  that  matter  I  will  state  that  I  have 
been,  during  my  active  manufacturing  career,  a  competitor  of  two 
large  so-called  trusts-— the  Standard  Oil  Company  and  the  Amer- 
ican liinseed  Oil  Company — and  I  find  that  while  there  is  much  mis- 
understanding as  regards  the  terrors  of  these  tru^  in  active  business 
operations,  so  there  seems  to  be  quite  a  little  misunderstanding  as  to 
the  terrors  of  the  railroad  question  from  the  shippers'  standpoint. 
The  gentleman  who  preceded  me  here,  a  member  of  the  Literstate 
Commerce  Commis'sion,  seems  to  be  under  the  impression  that  the 
shipper  impugns  the  honesty  of  his  Commission.  On  the  contrary, 
we  do  not  question  the  honi\sty  of  the  Commission ;  but  we  do  doubt 
their  ability  to  deal  promptly  and  efficiently,  from  the  shippers'  stand- 
point, with  the  various  questions  that  arise  from  day  to  day  in  the 
shipping  interests.  In  the  busine^ss  in  which  I  am  connected,  sir,  we 
have  a  great  many  things  to  contend  with.  The  busincas  is  known  as 
a  telegraphic  busine^ss.  The  markets  change  frequently.  The  prod- 
uct is  grown  in  many  countries,  and  the  markets  to-day,  of  all  the 
products  we  make,  are  dominated  by  the  European  markets.  So  that 
having  this  complication  entering  into  our  business  is  at  once  a  matter 
of  grave  consideration,  and  therefore,  under  these  circumstances,  as  an 
individual  manufacturer  and  from  the  standpoint  of  those  manu- 
facturers I  have  talked  with,  I  would  rather  work  under  the  existing 
conditions  of  the  railroads  than  under  any  possible  plan  that  coula 
be  devised  whereby  the  power  to  make  a  maximum  rate  should  be 
placed  in  the  hands  of  any  one  body  of  people.  I  believe,  sir,  that 
is  all  that  I  have  to  say  on  the  matter. 

Senator  Kean.  You  are  from  Kansas? 

Mr.  Lyster.  Yes,  sir. 

Senator  Kean.  Is  there  much  sentiment  in  Kansas  for  the  regula- 
tion of  railroad  rates  by  legislation? 

Mr.  Lyster.  Not  from  any  of  those  who  have  any  knowledge  of 
the  subject.  There  is  quite  a  little  clamor  from  people  who  never 
ship  a  carload  of  anything.  The  agitation,  I  fancy,  is  by  news- 
papei-s  and  professional  pmiticians  who  have  some  interest  in  the 
matter.  But  I  have  never  met  a  shipper,  large  or  small,  who  had 
been  very  long  in  the  business  and  est^iblished  his  right  to  be  in 
business,  who  had  any  question  alK)ut  this  matter  at  all,  or  who  had 
any  complaint  to  make  about  the  treatment  of  the  railroads. 
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STATEMENT  OE  MB.  AECH  McGBEGOB. 

Senator  Clafp.  Please  state  your  naine,  age,  residence,  and  occu- 
pation. 

Mr.  McGregor.  I  live  in  Springfield,  Mo. ;  I  am  in  the  wholesale 
hardware  business  at  that  point.  I  also  represent  quite  a  number 
of  jobbers  from  the  same  city. 

We  are  being  fairly  treated  by  the  railroads  in  our  section  of  the 
country,  and  have  no  special  complaint  to  make  about  our  freight 
rates,  and  we  are  opposed  to  any  change  that  would  place  the  rate  mak- 
ing in  the  hands  or  the  Commissioners.  We  would  rather  that  it  would 
remain  where  it  is.  The  people  who  make  the  rates  in  our  section 
of  the  country  are  thoroughly  familiar  with  the  conditions  and  sur- 
roundings, and  the  coimtry  is  getting  ahead,  and  we  are  fairly  pros- 
perous'; and  for  that  reason,  if  for  no  other,  we  do  not  care  about 
taking  any  risk  in  the  matter. 

Senator  Kean.  Do  you  hear  in  Missouri  any  great  clamor  in  re- 
gard to  additional  legislation? 

Mr.  McGregor.  No ;  I  can  not  say  that  I  do. 

Senator  Kean.  You  have  heard  it? 

Mr.  McGregor.  There  is  always  more  or  less  talk  about  it  and 
always  will  be.     I  do  not  know  that  I  can  hardlj^  say  who 

Senator  Kean.  The  shipper — it  is  from  the  shipper? 

Mr.   McGre(;()R.  If  the   price   of   wheat  goes   down   the   farmer 

fenerallv  kicks  and  lays  a  good  deal  of  it  to  the  railroad  companies, 
don't  know  whether  that  has  anything  to  do  with  it  or  not.  Now, 
the  shippers  are  fairly  well  satisfied.  We  have  no  trouble  down 
there  in  meeting  competition,  and  that  being  the  case  we  have  no 
special  complaint  to  make.  Any  time  we  have  had  any  trouble  and 
have  taken  it  up  with  the  railroad  companies  they  have  given  us  a 
fair  hearing  ana  have  put  us  in  a  position  to  do  business  all  right. 

Senator  Kean.  Then  the  railroads  have  always  given  you  a  square 
deal  i 

Mr.  McGregor.  Not  all  the  time;  I  do  not  want  to  go  on  record  as 
saying  that,  but  I  will  say  that  when  we  have  had  a  good,  fair  case  and 
presented  it  to  them  we  have  gotten  justice,  and  especially'  has  it 
been  so  in  the  last  four  or  five  vears. 

Thereupon,  at  5.10  o'clock  p.  m.,  the  committee  took  a  recess  until 
7.40  p.  m. 

EVENING   session. 

The  committee  met  pursuant  to  the  taking  of  recess. 

STATEMENT  OE  MB.  L.  M.  MILLEB,  OE  KANSAS  CITT,  MO. 

Senator  Ejban.  Please  state  your  name  and  residence. 

Mr.  Miller.  My  name  is  L.  M.  Miller,  Kansas  City,  Mo. 

Senator  Kean.  And  what  is  your  occupation  ? 

Mr.  Miller.  President  of  the  Commercial  Club  of  Kansas  City,  Mo. 

Senator  Kean.  But  you  have  an  occupation? 

Mr.  Miller.  T  am  in  the  flouring,  the  milling  business. 
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Senator  Kean.  And  what  bodies  do  you  represent,  what  com- 
mercial organizations? 

Mr.  Miller.  The  Commercial  Club  of  Kansas  City. 

Senator  Kean.  Will  you  please  go  ahead  and  make  your  statement 
to  the  committee. 

Mr.  Miller.  As  president  of  the  Conunercial  Club  of  Kansas 
City,  repre^jenting  a  membership  of  about  1,000  of  the  leading  com- 
mercial and  manufacturing  interests  of  Kansas  City,  employing 
n  capital  of  not  less  than  $85,000,000,  I  have  to  say  that  our  club, 
after  having  given  the  Esch-Townsend  bill  very  careful  considera- 
tion, adopted  a  resolution  that  this  bill  should  not  be  passed  in  its 
present  form. 

As  a  whole  our  community  is  satisfied  with  the  present  rates  and 
with  the  present  rate-making  conditions,  and  the  few  exceptions  are 
that  certain  concerns  are  believed  to  be  favored  by  the  railroads  in 
certain  ways,  either  by  rebates  or  concessions,  consequently  we  be- 
lieve in  a  uniform  svstem  of  railroad  bookkeeping,  subject  atall  times 
to  the  inspection  of  the  Interstate  Commerce  Commission,  somewhat 
similar  to  that  used  in  our  national  banking  system. 

I  am  in  the  flour  milling  business  at  Kansas  City,  the  second  larg- 
est milling  center  in  the  United  States,  and  as  we  have  a  large  sur- 
plus of  wheat,  we  consexjuently  have  more  milling  capacity  than  is 
required  for  the  domestic  consumption,  this  surplus  of  wheat  and 
flour  has  to  be  exported,  where  in  most  instances  it  comes  into  com- 
petition witl'  the  world's  markets. 

Supply  anil  demand,  coupled  with  rates,  ron^iilate  prices:,  eonse- 
qiientlv  the  value  of  wheat  and  flour  fluctuntos  t^roin  dav  to  dav,  and 
rates  must  be  made  to  harmonize  with  local  conditions  in  order  to 
meet  competition  from  other  countries. 

Were  we  obliged  to  await  the  changes  of  rates  to  the  seaboard  by 
a  conmiission  for  this  purpose,  whose  action,  in  consequence  of  the 
large  volume  of  business,  would  necessarily  be  slow,  the  interest  and 
insurance  on  the  large  stocks  of  wheat  or  flour  would  deter  any  one 
from  accumulating  same  unless  on  large  margins,  which  would 
necessarily  have  to  be  borne  by  the  producer — the  farmer.  There- 
fore rates  must  be  left  to  be  made  as  they  are  now  made,  but  with 
such  restrictions  that  no  one  shipper  can  in  any  way  be  favored. 

Senator  Kean.  You  spoke  of  rebates  and  discriminations.  Do 
you  believe  certain  parties  are  receiving  rebates  and  discriminations!? 

Mr.  Miller.  I  base  that  statement  up  this  fact:  That  nearly  every 
railroad  running  out  of  Kansas  City  or  any  other  lar^e  center  will 
build  an  elevator  for  grain  men,  and  those  particular  grain  men  do  the 
business  over  that  line.  They  are  paid  a  certain  price  for  handling 
this. wheat  through  the  elevator.  What  that  is  we  are  not  able  to 
learn,  because  it  is  done  under  their  private  contracts.  Now,  whether 
these  people  are  favored — we  believe  they  are  favored  by  some- 
one  

Senator  Kean.  You  do  not  believe  that  they  are  favored  in  the 
rate  on  their  grain,  but  you  believe  that  they  are  fjnored  in  some  way 
through  elevator  charges  or  something  of  that  kind  ? 

Mr.  MiLLEU.  Yes,  sir. 

Senator  Kean.  Now,  on  what  roads? 

Mr.  Mirj.ER.  Take  the  Chicago,  Milwaukee  and  St.  Paul  out  of 
Kansas  City 
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Senator  Kean.  They  have  their  Own  elevators? 

Mr.  Miller.  They  have  an  elevator  which  they  own  and  which  is 
operated  by  grain  men  who  do  not  own  the  elevator. 

Senator  Kean.  Operated  by  whom? 

Mr.  MnxER.  By  men  who  ao  not  own  the  elevator.  Take  the  Mis- 
souri Pacific  Railroad.  It  has  built  an  elevator,  and  it  is  operated 
by  men  who  do  not  own  the  elevator.  They  are  large  shippers.  Take 
the  Maple  I^eaf.  It  has  a  large  elevator.  That  elevator  is  operated 
by  people  who  do  not  own  it.  The  elevator  is  owned  by  the  railroad 
people. 

Senator  Kean.  Then  you  think,  on  the  whole,  that  rates  are  fair 
at  the  present  time? 
*  Mr.  Miller.  Yes,  sir. 

Senator  Kean.  As  far  as  you  know,  there  are  no  rebates  or  discrim- 
inations made  other  than  those  vou  have  indicated? 

Mr.  MiLrjBR.  No,  sir. 

Senator  Kean.  And  would  the  Elkins  law,  if  properly  enforced, 
in  your  judgment,  cover  all  these  cases? 

Mr.  Miller.  I  think  it  would. 

Senator  Kean.  This  is,  I  understand  it,  the  unanimous  sentiment 
of  your  organi  zation  ? 

Mr.  Miller.  Yes,  sir. 
'  Senator  Kean.  And  generally  of  the  people  of  Kansas  City? 

Mr.  Miller.  Yes. 

Senator  EIean.  Have  you  heard  many  complaints  in  Kansas  City? 

Mr.  Miller.  No,  sir. 

Senator  Kean.  Have  you  heard  any  of  any  moment?  Of  course 
there  are  always  some  complaints  everywhere. 

Mr.  Miller.  None  outside  of  these  that  I  have  made  reference  to. 

Senator  Kean.  We  are  much  obliged  to  you  for  your  statement. 

STATEMENT  OF  ME.  H.  B.  TOPPING  OP  KANSAS  CITY,  MO. 

Senator  Kean.  Please  state  your  business. 

Mr.  Topping.  Wholesale  implements;  and  I  am  a  manufacturer. 

Senator  Kjban.  And  whom  do  you  represent? 

Mr.  Topping,  I  represent  the  Commercial  Club,  as  chairman  of  the 
Trade  Extension  Committee,  and  am  also  president  of  the  Kansas 
Citv  Vehicle  and  Hardware  Club,  and  speak  for  them. 

Senator  Elean.  What  is  the  amount  oi  your  business? 

Mr.  Topping.  About  $40,000,000  per  year  in  volume.  We  realize, 
gentlemen,  that  you  have  had  a  strenuous  day,  and  our  remarks  will 
be  very  brief. 

Kansas  City  is  the  largest  distributing  center  of  agricultural  imple- 
ments, vehicles,  and  wagons  in  the  world.  I  have  the  honor  of  being 
president  of  the  Kansas  City  Implement,  Vehicle,  and  Hardware 
Club,  a  business  organization  that  has  had  much  to  do  with  the  rapid 
development  and  growth  of  the  agricultural  interests  of  the  great 
Southwest.  We  supply  the  machinery  to  the  farmer  with  which  he 
tills  the  soil  and  proauces  the  great  crops  of  wheat,  com,  cotton,  and 
hay.  We  have  about  200  manufacturers  and  jobbers  in  our  line 
doing  business  in  Kansas  City;  the  volume  aggregating  many  mil- 
lions of  dollars  and  many  thousands  of  carloads  of  goods  annually. 
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We  are  not  in  favor  of  any  change  in  the  Interstate  Commerce 
Laws,  especially  in  regard  to  rate-making.  We  believe  the  present 
laws  are  sufficient  to  correct  the  evils,  if  rigidlv  enforced. 

Oklahoma  and  Indian  territories,  during  the  few  years  since  set- 
tlement has  been  permitted,  have  built  nearly  3,000  miles  of  railroad, 
and  many  miles  are  now  in  course  of  construction.  New  towns  spring 
up  almost  in  a  night  and  in  a  few  months  become  bustling  young 
cities.  New  rates  are  constantly  being  promulgated  that  often  require 
quick  adjustment  on  account  of  local  conditions.  This  is  possible 
under  our  present  laws,  but  we  fear  would,  under  the  new  law,  neces- 
sarilv  require  a  long  time  and  entail  great  hardship,  and  delay 
development. 

Gentlemen,  a  half  century  ago  there  were  no  railroads  west  of  the 
Missouri  River.  To-day  we  nave  at  least  100,000  miles,  and  the 
wealth-producing  center  of  our  great  country  has  moved  westward. 
In  Kansas  City  alone  we  have  18  railroad  systems,  with  32  distinct 
lines.  Annual  bank  clearings  of  1,000  million  dollars;  2,289  factories. 
The  country  tributary  produces  51  per  cent  of  all  the  corn,  40  per 
cent  of  the  cattle,  45  per  cent  of  the  cotton,  and  21  per  cent  of  all  the 
wheat  raised  in  the  United  States.  All  this  growth  has  come  under 
the  present  laws  regulating  the  railroads.  We  do  not  think  it  safe  to 
disturb  the  present  conditions,  and  ask  you  to  report  unfavorably  on 
this  bill.     I  thank  you. 

Senator  Kean.  You  say  Kansas  City  is  the  largest  center  for  the 
distribution  of  agricultural  implements  in  the  United  States? 

Mr.  Topping.  Yes,  sir;  the  largest  in  the  world. 

Senator  Kean.  I  knew  Kansas  City  was  great  for  some  things,  but 
I  did  not  know  it  was  first  in  that  respect.  Wliat  do  you  know  about 
rebates  or  discriminations? 

Mr.  Topping.  Well,  sir,  we  have  heard  no  complaints  in  our  line  of 
business.  Under  the  Elk  ins  law  we  are  getting  along  nicely  over 
there.  As  president  of  the  club  I  have  heard  no  complaint  from  any 
of  our  memoers. 

Senator  Kean.  And  you  ship  how  extensively? 

Mr.  Topping.  Well,  sir,  the  tonnage  in  our  line  of  business  will 
amount  to  about  thirty  carloads  per  annum  of  farm  machinery. 

Senator  Kean.  And  chiefly  in  what  States? 

Mr.  Topping.  Western  Missouri,  all  of  Kansas,  all  of  Oklahoma 
and  Indian  Territories,  and  Colorado  and  New  Mexico. 

Senator  Kean.  Are  the  people  there  generally  satisfied  with  the 
rates  of  freight? 

Mr.  Topping.  Yes,  sir. 

Senator  Kean.  And  the  charges  made  by  the  railroads? 

Mr.  Topping.  Yes,  sir. 

Senator  ICean.  And  you  have  heard  of  no  discriminations  or  re- 
bates? 

Mr.  Topping.  No,  sir;  I  have  not.  We  have  b(»en  able  to  adjust  all 
differences  with  the  railroads  in  a  vory  satisfactory  jnanner. 

Senator  Kean.  Have  you  ever  had  any  differences  with  the  rail- 
roads? 

Mr.  Topping.  Yes,  sir. 

Senator  Kean.  How  were  they  settled! 
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Mr.  Topping.  Well,  through  our  traffic  managers,  by  mutual 
arrangements. 

Senator  Kean.  Did  you  gentlemen  get  what  you  wanted? 

Mr.  Topping.  Yes,  generally. 

Senator  Kean.  Or  partially  what  you  wanted? 

Mr.  Topping.  Usually  a  happy  compromise  if  not  all  we  wanted, 

STATEMENT  OE  MB.  W.  C.  TBIGKETT,  OE  KANSAS  GITT,  MO. 

Senator  Kean.  State  your  residence. 

Mr.  Tricketi\  Kansas  City,  Mo. 

Senator  Kean.  And  what  is  your  occupation? 

Mr.  Trickett.  I  am  commissioner  of  the  Kansas  City  Transporta- 
tion Bureau. 

Senator  Kean.  ^Vhat  is  the  Kansas  City  Transportntion  Bureau? 

Mr.  Trickett.  .It  is  an  organization  maintained  by  the  couunercial 
and  manufacturing  intere.sts  in  Kansas  City  to  prot<3ct  the  city  in  all 
matters  concerning  transportation. 

Senator  Kean.  Will  you  make  your  statement? 

Mr.  Trickett.  The  committee  of  which  I  am  a  member  comes  from 
the  West,  that  part  of  our  country  -which  produces  a  large  portion 
of  the  wealth  of  this  gi-eat  nation.  The  agricultural  interests  are  so 
diversified  and  the  production  of  farm  products  so  extensive  that  the 
markets  of  the  world  are  necessary  to  the  welfare  of  our  people. 

My  entire  business  life  has  been  devoted  to  freiglit  traffic  work, 
and  I  have  long  since  be^n  convinced  that  the  subject  of  rate  making 
is  highly  technical  and  extremely  complex,  and  while  not  directly 
connected  with  the  railroad  service,  I  believe  that  the  interests  of  the 
West  would  be  l)est  conserved  by  having  those  of  ripe  experience  in 
traffic  remain  in  control  of  the  situation,  subject  to  regulation  by 
existing  laws. 

I  maintain  that  freight  rates  are  not  made  entirely  by  traffic  offi- 
cials, but  that  they  make  themselves  and  are  largely  supervised  and 
promulgated  by  the  carriers.  Many  rates,  perhaj)s  a  majority,  are 
the  result  of  competition  and  are  an  adjustment  based  upon  actual 
and  practical  experience,  admitting  of  elasticity  in  meeting  changing 
conditions  as  emergencie^s  arise. 

The  only  substantial  complaint  on  part  of  shippers  throughout  the 
country  is  that  certain  shii)pers  are  favored,  din^clly  or  indirectly, 
so  that  in  the  end  rates  are  not  actually  the  same  for  all,  and,  gentle- 
men, I  believe  the  solution  of  this  problem  is  the  strict  enforcement 
of  the  Elkins  law. 

Manufacturing  and  jobbing  centers  are  interested  in  the  relative 
adjustment  of  rates  rather  than  in  the  volume  thereof,  while  the  pro- 
ducer is  under  all  cinMimstances  seeking  the  lowest  rate  obtainable 
commensurate  with  good  service,  which  orings  us  down  to  the  point 
that  the  making  of  rates  throughout  the  United  States  should  not  be 
delegated  to  any  body  of  men. 

It  is  the  opinion  of  nuuiy  prominent  traffic  officials  and  students  of 
transportation  that  freight  rates  throughout  the  United  States  will 
never  be  adjusted  to  the  satisfaction  of  the  entire  shipping  public. 
Constantly  changing  conditions  and  the  struggle  for  conmiercial 
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.supremacy  precipitates  freauent  complaints  of  alleged  unjust  dis- 
crimination between  indiviauals  and  localities.  The  situation  has 
doubtless  prompted  many  commercial  organizations  to  indorse  dif- 
ferent measures  calculated  to  obtain  aid  or  relief  at  the  hands  of 
Congress,  and  may  explain,  in  part  at  least,  the  numerous  signers  to 
the  petition  which  was  preseutea  at  the  last  session. 

The  organization  I  represent  on  this  occasion,  the  Commercial  Club 
of  Kansas  City,  does  not  act  mechanically;  they  think  for  themselves, 
and  having  thoroughly  considered  a  proposition  from  their  point  of 
view,  they  hew  to  the  line,  let  the  chi})s  fall  where  they  may. 

Therefore,  after  careful  investigation  by  a  conunittee  composed  of 
fifteen  representative  business  men  engaged  in  various  branches  of 
trade,  an  indorsement  of  the  proposed  measure  was  deemed  inadvis- 
able, and  T  am  here  to  voice  their  action.  While  I  believe  it  to  1>^ 
generally  conceded  that  no  factor  is  so  potent  in  the  development  of 
commerce  as  prompt  and  economical  means  of  transportation,  there 
seems  to  have  been  during  several  years  past  a  demand  for  railway 
legislation,  both  State  and  national.  This  has  been  incited  largely  by 
almost  constant  agitation,  but  I  believe  that  the  people  are  now  taking 
a  deeper  interest  m  the  subject  and  are  beginning  to  realize  that  con- 
servative regulation  of  the  great  arteries  of  commerce  is  far  prefer- 
able to  radical  legislation. 

Reasonable  com})etition  between  caniers  with  rigid  adherence  to 
lawfully  published  tariff  rates  is  all  that  any  shipper  or  community 
requires  in  the  daily  conduct  of  business,  and  under  duch  conditions 
the  various  controversies  which  must  of  necessity  arise  between 
shipper  and  carrier  could  and  should  be  adjusted  without  invoking 
the  aid  of  State  or  Federal  authorities.  It  is  my  judgment  that  if 
the  act  to  regulate  commerce  is  amended  as  proj^osed,  the  Interstate 
Commerce  Commission  will  find  itself  inundated  with  complaints 
of  alleged  discrimination.  I  believe  it  would  be  thoroughly  imprac- 
ticable to  promulgate  a  system  of  maximum  rates  for  the  United 
States  without  seriously  localizing  business  of  large  trade  cen- 
ters. To  rule  upon  specific  raU^s  would  invade  more  territory  than 
that  embraced  in  the  original  complaint.  It  mav  be  argued  that 
this  is  not  contemplated  by  the  Esch-Townsend  bill  or  that  no  such 
extensive  refoi-m  will  be  attempted  Conceding  this  to  be  true,  it 
is  apparent  that  a  mandatory  order  afl'ecting  rates  between  two  or 
more  points  may  involve  a  vast  area  doing  perhaps  infinitely  more 
harm  than  good.  To  illustrate:  A  reduction  in  rales  from  St.  Louis 
to  Oklahoma  City  could  not  be  confined  to  the  two  points  named,  as 
under  established  differentials  corresponding  reductions  would  of 
nece^ssity  follow  from  Mississippi  River  points,  Chicago,  Memphis, 
Missouri  River  points,  and  other  trade  centers,  and  would  affect  the 
greater  i)ortion  of  the  Oklahoma  and  Indian  Territories,  owing  to 
competitive  conditions  which  exist  in  thj»t  locality.  Any  change 
in  rates  on  grain,  say,  from  a  point  in  Kansas  to  Chicago,  would 
necessitate  corresponding  changes  to  all  markets  on  both  domastic 
and  export  business.  This  is  due  to  the  fact  that  rates  from  the 
grain-producing  territory  west  of  the  Missouri  River  to  the  Atlantic 
seaboard  are  predicated  on  the  Mississippi  River  combination,  and 
raters  to  Gulf  ports  are  made  upon  agreed  differentials  under  South 
Atlantic  polls.    Additional  illustrations  of  a  similar  character  could 
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be  cited.  Indeed,  it  mav  be  said  without  fear  of  successful  contra- 
diction,  that  except  in  purely  local  territory,  the  results  would  be  as 
stated. 

A  practical  illustration  of  what  served  as  a  mandatory  order  by  the 
Interstate  Commerc'e  Commission  may  be  found  in  the  case  of  the 
wholesale  grocers  of  Wichita,  Kansas,  v.  The  Atchison,  Topeka  and 
Santa  Fe  Railway  and  others,  decision  in  which  was  rendered  Janu- 
ary 17,  1905.  The  complaint  alleged  discrimination  against  the  city 
of  Wichita,  but  was  in  reality  directed  against  jobbers  located  on  the 
Missouri  River,  yet  the  latter  were  not  made  defendants  and  received 
no  official  notice  whatsoever.  Their  first  intimation  of  the  complaint 
was  received  on  December  27,  and  the  hearing  took  place  in  Chicago 
two  days  later.  The  limited  time  in  which  the  Missouri  River  people 
had  to  prepare  themselves  rendered  their  representation  inadequate 
and  their  evidence  incomplete,  yet  these  same  business  men  were  in 
the  territory  years  previous  to  their  interior  competitors,  and  their 
trade  was  jeopardized  by  the  attack.  The  decision  required  a  reduc- 
tion of  7  cents  per  hundred  pounds  in  the  differential  to  Wichita 
under  the  Missouri  River,  which,  if  enforced,  would  have  been  suf- 
ficient to  exclude  all  outside  competition,  and  had  it  not  been  for 
prompt  action  on  the  part  of  the  Missouri  River  jobbers  they  would 
have  sustained  a  heavy  loss  of  business.  The  injury  was,  however, 
averted  by  a  reduction  in  local  rates  from  Kansas  City,  Leavenworth, 
Atchison,  and  St.  Joseph  necessary  to  meet  the  reduction  ordered  by 
the  Commission,  and  practically  all  Nations  in  Kansas  and  Oklahoma 
were  involved  in  the  revision,  although  the  original  complaint  covered 
but  one  point. 

Except  for  certain  evils  which  have  been  repeatedly  referred  to  in 
this  investigation,  T  believe  the  present  law  adequate  m  its  provisions 
to  protect  all  individuals  and  localities  against  unjust  discrimination. 

It  is  certainly  preferable  for  those  having  grievances  to  seek  ami- 
cable adjustment  with  the  one  or  more  lines  of  railway  interested,  ap- 
pealing to  the  Interstate  Commerce  Commission  only  as  a  last  resort- 
When  a  formal  complaint  is  filed,  all  interests  involved  should  be 
given  opportunity  to  be  heard,  and  the  decision  rendered  as  speedily 
as  possible. 

In  comparativelj  few  cases  investigated  and  decided  by  the  Com- 
mission is  the  decision  and  order  of  that  honorable  body  disobeyed. 
This  sustains  the  belief  that  it  is  not  necessary  to  invest  the  Inter- 
state Commerce  Commission  with  additional  rate-making  power. 

The  maintenance  of  railroad  associations  not  at  variance  with  the 
act  to  regulate  commerce  should  not,  in  my  judgment,  be  construed 
as  a  detriment  to  the  shipping  public.  Representatives  of  lines  from 
different  territories  should  be  permitted  to  meet  and  confer  upon 
subjects  of  common  intere^st  the  same  as  men  in  other  branches  of 
business.  Personally,  I  know  that  shippers,  or  their  representatives, 
are  permitted  and,  in  fact,  often  requested  to  appear  before  these 
meetings  and  argue  orally  j)etitions  which  have  been  previously  filed. 
The  difficulty  of  obtaining  uniform  action  by  communicating  with 
individual  traffic  officials  is  apparent,  and  inasmuch  as  the  concur- 
rence of  all  lines  is  necessary  to  avoid  disturbance  in  rates  it  would 
seem  that  the  maintenance  of  associations,  as  previously  referred  to, 
should  be  legalized. 
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In  appearing  before  this  committee  in  opposition  to  the  proposed 
le^lation,  I  do  not  wish  to  convey  the  impression  that  Kansas  City 
shippers  have  no  g^ieva^ces  against  raihx)ads.  Our  shippers,  through 
the  organization  which  I  represent,  are  constantly  working  towards 
securing  adjustment  of  inequalities  which  arise  from  time  to  time  and 
avoid  appealing  to  our  State  conmiission  or  the  Interstate  Commerce 
Commission  just  as  much  as  possible.  In  other  words,  we  feel  that  it 
is  the  disposition  of  railroads  to  treat  fairly  with  the  shipping  public, 
and  that  in  a  great  majority  of  cases  ordinary  controversies  can  be 
settled  between  the  two  interests  without  invoking  State  or  Federal 
aid. 

In  Kansas  City  and  territory  tributary  thereto  additional  trans- 
portation and  terminal  facilities  are  badly  needed,  and  our  people  do 
not  wish  to  see  the  railroads  so  hampered  by  legislation  as  to  retard 
this  important  work. 

Senator  Clapp.  In  your  statement  you  have  said  that  you  believe 
the  present  law  adequate  except  in  regard  to  certain  thmgs.  You 
seem  to  indicate  that  evils  have  been  referred  to  here  which  you  do 
not  believe  the  present  law  adequate  to  meet. 

Mr.  Trickett.  That  is  correct. 

Senator  Clapp.  What  are  those  evils? 

Mr.  Trickett.  The  private  car  lines,  the  switching  arrangements, 
and  terminal  lines,  which  I  understand  can  not  be  reached  under  the 
present  law. 

Senator  Clapp.  Your  understanding  is  that  the  present  law  would 
not  reach  them  ? 

Mr.  Trickett.  That  is  my  understanding. 

Senator  Ci^pp.  And  they  are  the  matters  which  are  referred  to 
here  as  not  adequately  met  by  the  existing  law  ? 

Mr.  Trickett.  That  is  correct. 

Senator  Clapp.  You  are  the  commissioner  of  the  Kansas  City 
Transportation  Bureau.  You  mu^t  come  in  contact  with  the  traffic 
managers  and  others  in  getting  rates,  and  I  will  ask  you  whether 
they  have  ever  offered  you  any  rebates? 

Mr.  Trickett.  Since  the  enactment  of  the  Elkins  law  I  do  not 
know  of  any  rebates  that  have  been  paid,  with  the  possible  exception 
of  terminal  charges  and  private  car  line  charges. 

Senator  Clapp.  What  is  the  nature  of  the  rebates  paid  in  the  way 
of  terminal  charges? 

Mr.  Trickett.  Certain  industrial  corporations  have  seen  fit  to 
build  what  are  termed  terminal  lines  or  switching  lines,  and  in  the 
ordinary  conduct  of  business  the  owners  of  these  properties  are 
accredited  with  a  division  of  through  rates  from  the  initial  points  to 
point  of  destination.  It  has  been  frequently  charged  that  the  pro- 
portion accruing  to  the  terminal  lines  is  far  beyond  what  that  line 
should  justly  earn,  and  assume  the  nature  of  a  rebate. 

Senator  Kean.  And  what  about  switching  charg;es? 

Mr.  Trickett.  The  propositions  are  somewhat  similar  in  reference 
to  switching  charges. 

Senator  Kean.  That  is,  that  factories,  manufacturers,  as  I  under- 
stand it,  in  Kansas  City  that  have  private  tracks 

Mr.  Trickett.  I  am  not  speaking  of  Kansas  City;  I  am  speaking 
of  large  industrial  corporations  in  the  East.    I  do  not  know  of  any 
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industrv  in  Kansas  City  enjoying  a  rebate  to-day,  or  any  that  have 
enjoyed  a  rebate  since  the  passage  of  thfe  Elkins  bill,  in  any  manner 
whatsoever. 

Senator  Kean.  Do  packing  houses  in  Kansas  City  have  private 
tracks? 

Mr.  Trickeit.  To  a  very  limited  extent. 

Senator  Kean.  They  have  switches? 

Mr.  Trickett.  They  have  switches,  but  they  do  not  own  terminal 
lines,  such  as  the  large  corporations  in  the  East  own. 

Senator  Kean.  That  is  the  only  way  that  you  think  rebates  are 
given  at  the  present  time  ? 

Mr.  Trickett.  It  is;  yes,  sir. 

Senator  Kean.  Or  discriminations  made? 

Mr.  Trickett.  I  know  of  no  discrimination  practiced  aside  from 
what  I  have  stated. 

Senator  Kean.  Do  you  know  anything  as  to  the  extent  of  those 
allowances  for  terminal  roads  and  switching  charges? 

Mr.  Trickeit.  I  have  a  very  limited  knowledge  of  the  allowances 
to  those  lines ;  but  I  understand  the  whole  arrangement  to  be  a  matter 
of  record  on  the  part  of  the  Interstate  Commerce  Commission.. 

Senator  Kean.  We  are  very  glad  to  have  heard  your  statement. 

Is  there  anyone  else  that  wants  to  be  heard  for  a  moment? 

STATEMENT  OE  MB.  P.  A.  FOXON. 

Senator  Kean.  Where  do  you  live,  Mr.  Foxon? 

Mr.  FoxoN.  Kansas  City. 

Senator  Kean.  What  is  your  business? 

Mr.  FoxoN.  Wholesale  drug  business. 

Senator  Kean.  And  what  is  the  extent  of  your  business? 

Mr.  FoxoN.  We  do  a  business  of  a  million  and  a  half. 

Senator  Kean.  Now,  you  may  make  your  statement. 

Mr.  FoxoN.  Well,  Mr.Chairman  and  gentlemen,  I  have  no  prepared 
address  and  no  statistics  to  offer.  I  reafiy  indorse  what  my  colleagues 
have  said  in  the  matter.  I  am  a  member  of  the  Commercial  Club 
and  a  member  of  the  delegation  present  here,  and  I  can  only  say  in  a 
general  way. that  I  myself  as  a  shipper  would  rather  deal  directly 
with  the  railroads.  AtTiile  we  have  out  there  our  troubles  with  the 
railroads,  as  they  do,  I  suppose,  in  every  other  part  of  the  country, 
we  get  along  fairly  well,  and  we  recognize  that  the  railroads  have 
been  the  great  force  that  has  built  up  that  country.  So  we  naturally 
have  rather  a  kind  feeling  toward?  them. 

When  I  went  to  Kansas  to  live  there  was  not  a  mile  of  railroad  in 
the  Territory;  in  fact,  there  was  not  a  railroad  within  150  miles  of 
the  Territory  of  Kansas.  And  you  know  what  the  mileage  is  now  in 
that  State.  At  that  time  there  were  less  than  50,000  people  in  the 
Territory  of  Kansas;  and  you  know  what  the  population  there  is 
now.  And  the  railroads  have  been  the  factors  that  have  built  up  that 
great  country. 

I  suppose  if  the  railroad  management  had  been  in  the  hands  of 
the  Commission  fifty  years  ago  that  we  would  have  a  very  much 
smaller  population  in  the  country  west  of  the  Missouri  River  than  we 
have  now.  As  a  resident  of  that  section  and  as  a  shipper  I  believe 
that  matters  would  be  better  left  as  they  are  at  the  present  time.  I 
think  that  if  the  Elkins  law  and  the  laws  that  we  now  have  on  the 
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statute  books  were  enforced  that  all  adequate  protection  would  be 
given.  I  feel  that  this  proposed  bill  is  a  sure  ana  certain  step  toward 
(Government  ownership,  which  I  am  opposed  to,  and  I  would  like  to 
see  the  present  laws  enforced  and  see  what  the  results  would  be.  I 
believe  they  would  be  satisfactory. 

That,  I  believe,  Mr.  Chairman,  is  all  I  care  to  say  to-niffht.  I 
would  not  further  intrude  on  your  time,  because  I  know  it  is  valuable. 

Senator  Kean.  We  arc  very  much  obliged  to  you,  and  glad  to  know 
that  Kansas  City  is  so  happy,  contented,  and  prosperous. 

8TATEMEVT  OE  MB.  E.  J.  HEABNE,  CHAIEMAN  AKD  PBESIDENT 
OP  THE  COLOBADO  FUEL  AND  IBON  COMPAHY  OE  COLOBADO. 

The  Chairman  (Senator  Elkins  in  the  chair).  What  is  the  extent 
of  the  business  of  the  Colorado  Fuel  and  Iron  Company  as  shippers — 
how  many  cars  a  vear  in  and  out? 

Mr.  Hearne.  We  are  engaged  actively  in  the  business  over  three  or 
four  States  and  Territories.  Our  market  is  from  the  Missouri  River 
to  the  Pacific  Ocean  and  from  British  Columbia  to  the  Gulf  of 
Mexico.  We  are  producers  of  about  6,000,000  tons  of  coal  annually, 
and  about  a  million  and  a  half  tons  of  coke.  These  products  are 
derived  from  39  coal  mines  and  about  3,500  coke  ovens,  besides  a  con- 
siderable product  we  market  for  other  producers.  We  are  also  en- 
gaged in  the  manufacture  of  the  various  products  of  steel  and  iron 
to  the  extent  of  about  2,000  tons  daily. 

The  Chairman.  In  addition  ? 

Mr.  Hearne.  In  addition.  Our  inbound  and  outbound  freights 
amount  to  about  $1,000,000  a  month. 

The  Chairman.  How  many  lines  of  road  do  you  ship  over  in  and 
out — your  main  works  are  at  l^ueblo,  are  they  not? 

Mr.  Hearne.  Yes.  Our  mines  are  at  various  places  in  southeast 
Colorado;  some  are  in  New  Mexico,  some  in  Utah,  and  some  in 
Wyoming.  We  ship  over  all  the  lines,  practically,  in  the  West,  ex- 
cepting me  Northern  Pacific  and  the  Oreat  Northern ;  those  lines  we 
do  not  reach. 

The  Chauiman.  How  long  have  you  been  familiar  with  the  steel 
and  iron  business  and  the  railroad  business  generally?  As  I  under- 
stand it,  you  have  had  large  experience  as  a  railroad  man  as  well 
as  experience  in  the  steel  and  iron  business. 

Mr.  Hearne.  My  experience  began  in  1867  as  a  civil  engineer,  and 
at  that  time  I  was  chief  engineer  of  a  western  railroad  for  five  years, 
until  1872.  From  that  time  until  the  present  I  have  been  engaged 
actively  in  the  manufacture  of  iron  and  steel — for  about  thirty-three 
years. 

The  Chairman.  And  were  you  interested  in  railroads — in  the  own- 
ing and  building  of  railroads  as  well  ? 

Mr.  Hearne.  During  the  first  five  years,  yes ;  from  1867  to  1872. 
We  have  in  our  outfit  in  Colorado  178  miles  of  railroad  tracks,  which 
are  under  my  direction. 

Senator  Kean.  That  is  outside  of  any  railroad  system  that  is  con- 
trolled by  the  Colorado  Fuel  and  Iron  Company? 

Mr.  Hearne.  It  is  practically  controlled  by  the  same  interests  as 
the  Colorado  Fuel  ana  Iron  Company. 

The  Chairman.  What  is  the  capital  stock  of  the  Colorado  Fuel  and 
Iron  Company  ? 
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Mr.  Hearnb.  $46,200,000.  There  is  $44,200,000  of  common  stock 
and  $2,000,000  of  preferred  stock. 

The  Chairman.  Now,  so  far  as  your  experience  goes  as  a  shipper 
and  manager  of  thcvse  great  works,  have  you  any  reason  to  complain 
of  rates  being  too  high — excessive  rates — or  have  the  rates  been  satis- 
factory to  you  as  a  sniper  ? 

Mr.  Hearnb.  My  experience  has  always  been,  Mr.  Chairman,  that 
by  coming  in  contact  with  the  traffic  managers  of  the  carriers  I  have 
always  been  able  to  get  what  I  was  justly  entitled  to.  I  am  not  aware 
tfiat  I  have  ever  been  discriminated  against.  Sometimes  matters  have 
not  come  my  way  quite  as  promptly  as  I  thought  they  ought  to,  but 
the  managers  have  always  risen  to  the  occasion  and  have  been  solic- 
itous of  the  district  through  which  they  have  operated,  and  I  think 
they  have  always  done  all  reasonably  in  their  power  to  promote  the 
business  interests  of  the  conmiunities  with  whicn  they  dealt.  Where 
there  is  a  mutuality  of  interests  they  usually  succeed  in  coming  to  an 
arrangement  satisfactory  to  both  the  parties  concerned. 

The  Chairman.  Generally,  you  are  satisfied? 

Mr.  Hearnb.  I  am  satisfied  entirely. 

The  Chahiman.  Do  you  know  anything  about  rebates  or  discrim- 
inations? 

Mr.  Hearnb.  I  do  not,  nothing,  in  my  personal  experience. 

The  Chairman.  And  you  think  thatin  the  last  two  or  three  years 
robate^s  and  discriminations  have  ceased  ? 

Mr.  Hearnb,  I  think  they  have  entirely  ceased.  So  far  as  they 
have  come  to  my  knowledge  they  have  ceased  since  the  passage  of  the 
Elkins  law.  I  think  that  law  has  had  a  very  salutary  effect,  and  I 
think  that  if  it  is  enforced  it  will  give  the  shippers  all  the  relief  they 
care  for. 

The  Chairman.  You  know  the  question  pending  before  this  com- 
mittee and  under  investigation.  The  proposition  is  to  confer,  per- 
haps in  a  larger  sense  than  under  the  present  law,  power  to  make 
rates  upon  the  Commission.  AVhat  effect  would  that  have,  in  your 
opinion,  and  do  you  favor  that  policy  or  principle  or  not? 

Mr.  Hearnb.  I  am  opposed  to  extending  the  rate-making  power  to 
the  Interstate  Commerce  Commission. 

The  Chairman.  Can  you  briefly  state  your  reasons  for  your  views? 

Mr.  Hearnb.  Well,  briefly,  I  do  not  believe  that  the  Commission  is 
capable,  or  that  a  commission  can  be  appointed  capable  of  handling 
the  vast  interstate-commerce  affairs  or  the  country.  Those  matters 
are  now  handled  by  a  vast  army  of  trained  traffic  managers  who  are 
experts  in  their  lines,  and  I  should  look  for  a  very  serious  disturbance 
of  business  relations  and  the  satisfaction  and  comfort  of  doing  busi- 
ness if  those  changes  were  made.  I  believe  the  effect  on  the  railroads 
would  be  disastrous.  It  would  be  disastrous  to  the  holders  of  securi- 
ties. It  would  produce  extreme  conservatism  ih  new  railroad  con- 
struction, as  well  as  in  the  purchases  for  operating  purposes  of  exist- 
ing lines.  That  in  turn,  I  think,  would  be  felt  by  every  industrial 
establishment  in  the  country.  The  railroads  are  very  largely  pur- 
chasers of  material,  and  I  think  the  fact  of  their  retiring  from  the 
market  as  active  purchasers  would  have  a  very  decided  effect  on  the 
active  prosperity  of  the  country. 

The  Chairman.  There  are  complaints  of  abuses  in  the  way  of 
switching   charges   and   terminal    charges.    To   be   more   explicit, 
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switches  of  a  mile  or  2  miles,  or  a  short  line  of  a  mile  or  2  miles  con- 
nected with  industrial  establishments  of  the  country  it  is  said  get  an 
arbitrary  over  the  ordinary  shipper,  which  is,  in  enect,  a  discrimina- 
tion.   Do  you  know  of  any  such  thing  as  that? 

Mr.  Hearne.  Our  own  personal  relations  to  the  railroads  are  that 
we  have  in  the  vicinity  of  JPueblo  about  90  miles  of  trackage. 

The  Chairman.  In  and  around  your  works? 

Mr.  Hearne.  Yes;  and  various  belt  lines,  involving  the  expendi- 
ture of  $2,500,000,  When  I  say  to  you  that  we  have  not  been  able 
to  pay  fixed  charges  on  those  lines  I  think  it  answei*s  the  question 
and  shows  that  we  have  not  been  getting  anv  more  than  we  are  entitled 
to.  No  part  of  that  revenue,  however,  finds  its  way  into  the  treasury 
of  the  Colorado  Fuel  and  Iron  Company ;  it  all  goes  into  the  treasury 
of  the  transportation  company ;  it  is  not  a  part  of  the  manufacturing 
company  at  all,  although  I  happen  to  be  president  of  those  two  sys- 
tems. 

The  CHAUEtMAN.  In  your  business  do  you  import  from  Europe  at 
all? 

Mr.  Hearne.  No;  only  to  a  small  extent.  We  are  importers  of 
ferromanganese  to  some  extent,  which  comes  in  at  the  port  of  Gal- 
veston.   Outside  of  that  we  have  very  little  import  business. 

Senator  Kean.  You  say  you  have  not  been  discriminated  against? 

Mr.  Hearne.  Not  that  I  am  aware  of. 

Senator  Keak.  Have  you  been  discriminated  in  favor  of? 

Mr.  Hearne.  No;  we  have  not  asked  it.  The  fact  is,  sir,  that  we 
are  the  only  interest  of  that  character  in  that  section  of  the  country. 
So  there  is  no  one  practically  to  discriminate  against  us,  and  there 
is  no  one  for  us  to  discriminate  against.  There  is  no  other  iron 
industry  west  of  the  Missouri  River  until  you  reach  the  Pacific  coast. 

Senator  Kean.  There  are  coal  interests,  though? 

Mr.  Hearne.  The  same  rates  are  extended  to  all  of  our  competitors 
that  are  extended  to  us,  so  far  as  I  know. 

Senator  Kean.  Would  you  object  to  making  a  short  statement  of 
the  so-called  discriminations  in  the  matter  of  uie  Colorado  Fuel  and 
Iron  Company  and  the  Santa  Fe  Railroad  ? 

Mr.  Hearne.  I  would  be  very  glad  to  do  so.  This  matter  has  been 
brought  about  largely  by  sensational  newspapers.  The  railroads 
there,  of  course,  have  been  extremely  anxious  to  build  up  that  section 
of  the  country  and  have  done  all  in  their  power  to  aia  impecunious 
operators,  and  they  had  a  policy  some  years  ago  of  collecting  pay 
for  their  coal  products — their  fuel.  For  instance,  a  mining  concern 
will  deliver  10  or  12  or  20  carloads  of  coal  to  a  railroad  company 
and  at  the  end  of  the  day's  work,  as  soon  as  his  bills  of  lading  are 
si^ed,  the  agent  of  the  railroad  hands  to  the  superintendent  oi  the 
mines  a  sight  draft  upon  the  treasurer  of  his  company,  which  is 
bankable  at  once.  That  avoids  the  delay  of  sending  the  fuel  through 
to  the  consignee,  with  possible  claims  for  short  weight  and  pjoor 
quality,  and  that  sort  or  thing,  and  then  probably  having  to  wait  a 
month  or  two  for  him  to  ^et  around  to  his  pay  day.  Those  settle- 
ments used  to  be  made  daily;  now  they  are  made  weekly,  and  it  is 
practically  shipping  the  product  with  a  sight  draft  atta(»lied  to  the 
bill  of  lading;  in  fact,  it  is  a  little  quicker  than  that.  Take  Deming 
as  the  common  basing  point.  The  rate  is  $4.05  a  ton ;  of  which  $1.15 
is  the  value  of  the  coal  and  the  $2.90  is  the  cost  of  the  transporta- 
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tion.    It  is  understood  by  the  railroad  company,  and  it  is  understood 
by  the  shipper ;  it  is  understood  by  the  buyer. 

Senator  Kean.  That  is  the  station  to  which  the  coal  of  Phelps, 
Dodge  &  Co.  is  shipped  ? 

Mr.  Hearne.  Yes;  that  is  delivered  to  them.  Then  there  is  an 
additional' charge  made.  This  coal  is  delivered  to  Phelps,  Dodge 
&  Co.  at  Deming  with  the  $4.05  as  advanced  charges,  of  which 
$1.05  is  for  the  coal.  Then  Phelps,  Dodge  &  Co.'s  road,  the  El  Paso 
and  Southwestern,  have  their  rate,  and  when  it  is  delivered  to  the 
consignee  the  entire  amount  of  the  freight,  plus  the  price  of  the  coal, 
is  collected. 

Senator  Kean.  Is  there  anyone  else  competing  for  the  coal  business 
at  Deming? 

Mr.  Hearne.  Yes;  there  are  other  shippers  from  southern  Colorado. 

Senator  Kean.  And  New  Mexico  ? 

Mr.  Hearne.  And  they  have  had  the  same  rate,  and  we  are  selling 
the  product  of  two  other  mines  from  New  Mexico,  and  they  are 
accorded  the  same  privilege. 

Senator  Kean.  1  he  claim  was  that  the  other  people  were  charged 
$4.05 — ^was  that  the  rate? 

Mr.  Hearne.  I  don't  know;  I  suppose  that  you  refer  probably  to 
the  Gallup  district  in  western  New  Mexico. 

Senator  Kjean.  Yes. 

Mr.  Hearne.  I  don't  know  anything  about  their  troubles,  except 
this:  That  their  district  is  about  200  miles  west  of  Albuquerque. 
Our  district  is  about  200  miles  northeast  of  Albuquerque,  or  more 
nearly  east  of  Albuquerque,  so  that  the  district  is  entirely  separate 
and  distinct.  The  coal  produced  by  them  is  a  lignite,  carrying  not 
more  than  one-half  of  the  thermal  units  that  our  high-grade  T)itu- 
miilous  coal  in  Colorado  carries.  If  the  railroads  have  not  extended 
to  them  the  same  rate  that  they  have  extended  to  us  in  our  district, 
I  presume  it  is  because  the  people  at  Deming  and  El  Paso  and  in  the 
copper  districts  of  southwestern  New  Mexico  and  southeastern  Colo- 
rado do  not  want  that  fuel  at  any  price.  A  man  can  not  afford  to 
pay  $4.05,  or  even  $2.90,  on  material  that  only  carries  one-half  the 
number  of  thermal  units. 

Senator  Clapp.  Are  you  familiar  with  the  existing  law,  the  inter- 
state-commerce law  and  its  amendments? 

Mr.  Hearne.  I  am  in  a  general  way ;  yes.  »\   f* 

Senator  Clapp.  You  understand  tnat  under  that  law  now  if  the 
rate  is  complained  of,  the  Commission,  if  they  find  upon  investigation 
that  it  should  be  done,  can  order  its  discontinuance? 

Mr.  Hearne.  That  is  my  understanding,  if  they  find  any  unreason- 
able rate  or  any  unreasonable  discrimination.  My  understanding, 
Senator,  is  that  the  word  '"  reasonable  "  plays  a  very  important  part 
in  the  existing  law.  There  may  be  a  variance  in  rates,  and  there  may 
be  a  sliffht  discrimination,  but  if  they  are  reasonable  they  stand;  the 
whole  thing  turns  upon  the  question  of  whether  they  are  reasonable 
or  unreasonable.    I  think  the  Supreme  Court  has  so  decided. 

Senator  Clapp.  I  am  speaking  now  of  the  power  of  the  Commission. 
You  understand  that  under  existing  law  they  have  the  authority  to 
order  any  given  rate  discontinued? 

Mr.  EfEARNE.  Yes,  sir;   that  is  my  understanding. 

Senator  Clapp.  And  if  the  court  sustains  that  order  that  rate  must 
be  discontinued  { 
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Mr.  Hearne.  Yes;  but  it  is  in  the  power  of  the  traffic  manager  to 
state  the  new  rate  and  not  in  the  power  of  the  Commission  to  do  it. 

Senator  Clapp.  Yes;  we  will  get  to  that  in  a  moment  Now,  the 
evidence  that  has  been  furnished  here  goes  to  show  that  as  a  general 
rule  where  the  carrier  obeys  the  order  of  the  Commission  in  discon- 
tinuing the  rate,  or  if  the  matter  is  carried  into  court  and  the  order 
is  sustained  by  the  court  requiring  its  discontinuance,  the  carrier, 
as  a  general  rule,  adopts  for  the  new  rate  the  rate  suggested  by  the 
Commission.    Is  that  your  experience  ? 

Mr.  Hearne.  I  think  that  is  natural.  Of  course  they  must  have 
some  ^idance  for  forming  their  judgment  in  the  matter^  and  it  is 
natural  that  they  are  guided  by  the  judgment  of  the  Commission. 

Senator  Clapp.  And  if  they  did  not  establish  a  new  rate  in  accord- 
ance with  the  suggestion,  or  approximately  so,  the  Commission  would 
again  change  the  new  rate? 

Mr.  Heari^.  Yes,  sir. 

Senator  Clapp.  So  that  the  practical  experience,  as  shown  by  the 
records,  is  that  with  few  exceptions  they  do  adopt  the  rate  suggested 
by  the  Commission.  Now,  are  you  aware  that  under  the  law  as  it  now 
exists,  as  interpreted  by  the  Supreme  Court,  if  the  complaint  is  based 
upon  the  claim  that  one  point  is  discriminated  against — I  am  not 
speaking  now  of  the  complaint  upon  the  claim  that  a  rate  is  per  ae 
unreasonable,  but  that  it  amounts  to  a  discrimination  against  any 
point — ^the  court  will  entertain  a  bill  to  abate  that  discrimination? 

Mr.  Hearne.  Well,  if  there  is  a  discrimination,  of  course  they  will, 
but  I  can  imagine 

Senator  Clapp.  I  think  we  will  get  along  better  if  we  deal  now 
with  the  question  of  authority.  The  circumstances  under  which  tliese 
things  work  out  of  course  have  their  bearing  upon  the  determination 
of  the  Commission  and  also  upon  the  determination  of  the  court;  but 
I  am  speaking  now  of  the  question  of  authoritj^.  Then,  as  you  under- 
stand the  law,  the  Commission  now  has  authority  to  abate  a  rate  com- 
plained of  as  unreasonable,  and  in  addition  to  that  the  courts  will 
entertain  a  bill,  if  that  complaint  is  based  upon  the  claim  that  it 
amounts  to  a  discrimination  between  two  points.  Now,  then,  so  far  as 
the  mere  authority  which  could  be  conferred  upon  the  Commission — 
I  am  not  speaking  now  of  administrative  features,  as  to  when  an 
order  should  take  effect,  or  who  could  initiate  rates,  or  the  change  of 
the  long  and  short  haul  clause,  but  merely  speaking  of  the  additional 
authority  which  would  be  given  to  the  Commission — it  would  be  to 
make  an  order  as  to  the  new  rate  with  the  same  legal  force  that  they 
can  now  order  the  discontinuance  of  an  existing  rate.  Do  I  make  that 
plain  ? 

Mr.  Hearne.  I  think  so. 

Senator  Clapp.  Now,  if  that  was  done  there  would  be  nothing  in 
that  to  prevent  you  from  still  going  to  the  carrier  in  the  first  instance 
if  you  desired  in  case  of  any  question  between  you  and  the  carrier, 
would  there? 

Mr.  Hearne.  Well,  I  would  not  like  to  see  the  final  decision  of  a 
rate-making  power  in  the  hands  of  the  Commission. 

Senator  Clapp.  Well,  we  will  get  to  that  presently.  Conferring 
this  additional  power  to  name  the  substituted  rate  with  the  same  legiQ 
effect  that  they  can  order  a  rate  discontinued  would  not  in  itself 
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prevent  you  from  still,  if  you  had  any  question  with  the  carrier, 
going  to  the  carrier  in  the  first  instance,  would  it? 

Mr.  Hearne.  No;  probably  not. 

Senator  Clapp.  So  that  suggestion  of  itself  does  not  involve  tak- 
ing away  all  rights  of  the  opportunity  of  the  shipper  to  ^o  in  the 
first  instance  to  the  carrier.  JNow,  you  say  j^ou  would  not  like  to  see 
the  rate-making  power  placed  ultimately  m  the  Commission.  We 
already  have  the  law  which  places  in  the  hands  of  the  CJommission 
ultimately,  subject  all  the  time,  of  course,  to  review  by  the  courts, 
the  power  to  prohibit  a  given  rate.  We  also  have  the  law  now,  since 
the  Elkins  bill  was  passed,  under  which  the  courts,  as  interpreted  by 
the  Supreme  Court,  can  entertain  a  bill  to  enjoin  a  particular  rate 
when  tnat  complaint  is  limited  to  the  claim  that  that  is  a  discrimi- 
nation. The  additional  power  which  the  Commission  might  be 
clothed  with,  so  far  as  the  power  to  fix  a  rate  independent  of  the 
administrative  features  of  the  law,  would  be  to  fix  this  new  rate  with 
the  same  legal  effect,  whatever  that  mi^ht  be,  subject  to  the  review  as 
it  must  be,  as  they  condemn  the  existing  rate.  Now,  I  would  like 
you  to  explain  how  the  mere  addition  of  that  power  would  work  any 
serious  harm ;  that  is,  supposing  that  that  power  was  lodged  there  to 
be  invoked  only  when  the  shipper  and  carrier  could  not  agree — ^how 
the  lodging  of  that  additional  power  would  work  any  great  hardship. 

Mr.  Hearne.  I  think  the  case  in  sight  makes  the  acceptance  of  the 
rate  suggested  by  the  Commission  mandatory. 

Senator  Clapp.  Yes;  that  states  it  plainly.  No  more  mandatory 
than  the  present  condemnation  of  the  rate. 

Mr.  GDbarne.  There  might  be  conditions  under  which  it  would  be 
unprofitable,  so  that  there  should  be  some  option  to  be  exercised  by 
them.     I  think  it  ought  to  stop  short  of  being  mandatory. 

Senator  Clapp.  Of  course  this  involves  the  law  on  this  question, 
and  unless  you  understand  it  thoroughly  I  would  rather  not  pursue 
it  with  you.  Involving  the  law  as  it  does,  I  would  rather  not  pursue 
it  unless  you  feel  that  you  clearly  understand  the  phase  of  the  ques- 
tion that  I  am  inquiring  about. 

Mr.  Hearne.  Well,  probablv  I  do  not. 

Senator  Clapp.  Well,  I  will  not  pursue  it  any  further,  then. 

The  Chairman.  Do  you  export  largely  from  your  works? 

Mr.  Hearne.  No. 

The  Chairman.  But  your  markets  are  long-distance  points? 

Mr.  EbsARNE.  Our  market  is  from  the  Missouri  River  to  the  Pacific 
Ocean,  and  you  know  enough  of  that  country  out  there  to  know  ti^at 
it  is  a  thousand  miles  to  the  next  place. 

STATEMENT  OE  MB.  E.  H.  OABY,  OE  THE  UNITED  STATES  STEEL 

COMPANT. 

The  Chairman.  Please  state  your  name,  occupation,  and  place  of 
residence. 

Mr.  Gary.  E.  H.  Gary;  I  am  president  of  the  board  of  directors 
and  a  member  of  the  finance  committee  of  the  United  States  Steel 
Corporation,  and  reside  in  New  York  City. 

The  Chairman.  How  long  have  you  been  connected  with  the 
United  States  S.teel  Company  1 

Mr.  Gary.  During  ana  since  its  organization. 
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The  Chairman.  Now,  Judge,  tell  me  the  extent  of  the  shipments 
annually  of  the  steel  company,  approximately,  in  tons. 

Mr.  Gary.  100,000,000  tons  per  annum. 

The  Chairman.  How  much  does  the  company  pay  out  in  the  way 
of  freight? 

Mr.  Gary.  We  pay  to  outside  railroads  about  $75,000,000  per 
annum. 

The  Chairman.  When  you  say  outside  railroads — ^the  steel  com- 
pany owns  how  much  railroad  itself? 

Mr.  Gary.  A  thousand  miles  or  more.  We  own  several  railroads, 
but  not  very  large  ones. 

The  Chairman.  You  are  acquainted  with  the  freight  rates  gen- 
erally that  obtain  on  all  the  roads,  and  you  are  a  shipper  on  nearly  all 
the  roads? 

Mr.  Gary.  Yes. 

The  Chairman.  Nearly  all  the  railroads  in  the  Middle  West  and 
East? 

Mr.  Gary.  Yes,  sir. 

The  Chairman.  Are  you  generally,  as  a  shipper,  satisfied  with  the 
freight  rates? 

Mr.  Gary.  We  are. 

The  Chairman.  And  have  no  cause  of  complaint  that  they  are 
excessive? 

Mr.  Gary.  We  have  not. 

The  Chairman.  On  the  subject  of  rebates  and  discriminations,  do 
you  know  of  any  rebates  or  discriminations  in  the  last  two  or  three 
years? 

Mr.  Gary.  There  are  none  so  far  as  I  know. 

The  Chairman.  None  given  by  the  railroads  or  accepted  ? 

Mr.  Gary.  None  as  applicable  to  our  business. 

The  Chairman.  There  have  been  complaints  made  about  terminal 
and  switching  charges.  You  know  wha4  I  mean;  there  have  been 
complaints  of  abuses  of  that  kind.  I  referred  to  that  in  my  question 
that  I  asked  Mr.  Hearne.    Do  you  know  of  any  of  those  abuses? 

Mr.  Gary.  Yes. 

The  Chairman.  To  what  extent? 

Mr.  Gary.  We  have  one  railroad  particularly,  the  Chicago,  Lake 
Shore  and  Eastern  Railroad,  at  Chicago,  which  is  spoken  of — ^has 
been  mentioned — b}r  the  Interstate  Commerce  Commission  as  a  termi- 
nal railroad.  I  think  the  term  is  hardly  a  legitimate  one,  because 
that  railroad  has  about  350  miles  of  track,  not  to  be  exactly  accurate. 
It  has  about  10,000  cars.  It  has  about  75  engines,  and  is  a  very  costly 
property. 

Senator  Newlands.  How  many  miles  of  track  do  you  say  it  has? 

Mr.  Gary.  About  850;  perhaps  360,  owned  and  leased.  Some  of 
it  is  leased.  That  railroad  has  been  receiving  a  division  from  the 
trunk  lines  bringing  coke  from  the  East  to  the  Illinois  Steel  Works 
in  Chicago.  The  capital  stock  of  this  railroad  is  owned  by  the  Illi- 
nois Sted  Company. 

Senator  Newlands.  That  is  one  of  the  companies  belonging  to 
the  United  States  Steel  Company? 

Mr.  Gary.  One  of  the  companies  belonging  to  the  United  States 
Steel  Obmpany,  yes.  A  division  has  been  allowed,  and  we  have 
always  believed  that  division  to  be  fair  and  just  and  reasonable, 
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and  not  any  more  than  was  allowed  to  other  connecting  railroads 
under  similar  circumstances.  However,  the  Interstate  CJommerce 
Commission  lately,  as  is  well  known,  rendered  an  opinion  in  which 
they  stated  the  division  allowed  to  the  Chicago,  Lake  Shore  and 
Eastern  Railroad  was  excessive.  That  opinion  was  rendered  with- 
out giving  our  interests  any  opportunity  to  be  heard.  I  think  it 
was  the  result  of  a  mistake.  When  the  Commission  adjourned  I 
understood  it  was  stated  of  record  that  an  opportunity  would  be 
ffiven  our  railroad  company  to  introduce  evidence.  That  was  over- 
looked and  the  opinion  was  rendered  without  that  hearing.  How- 
ever, since  that  time  we  have  had  a  great  deal  of  discussion  with  the 
different  railroad  companies  concerning  this  matter,  and  they  have 
decided  to  reduce  the  amount  of  division  to  the  Chicago,  Lake  Shore 
and  Eastern.  J  suppose  we  shall  accept  that  and  be  satisfied  with 
it,  althouj^h  our  people  are  still  of  the  opinion  that  the  amount  al- 
lowed beK)re  was  not  unreasonable,  and  I  think  it  can  be  shown  to 
a  demonstration  that  the  amount  allowed  is  not  any  more  per  mile 
than  the  rate  established  by  the  Illinois — what  is  the  name  of  tiie 
warehouse  commission? 

Senator  Newlands.  The  railroad  and  warehouse  commission? 

The  Chairman.  The  railroad  and  warehouse  commission  is  the 
usual  term. 

Mr.  Gary.  Yes. 

Senator  Newij^nds.  That  is  the  regulating  body  of  that  State? 

Mr.  Gary.  Yes.  We  have  in  a  few  other  places  a  few  terminal 
railroads. 

Senator  Newlands.  I  refer  particularly  to  short  switches  of  2  or  3 
miles  in  length. 

Mr.  Gary.  We  have  three  or  four  other  terminal  railroads  such  as 
ou  have  referred  to,  but  they  are  all  of  more  than  2  or  3  miles  in 
ength. 

Senator  Clapp.  Such  as  the  chairman  is  thinking  of? 

Mr.  Gary.  They  are  terminal  railroads.  Those  railroads  have 
been  receiving  $2.50  a  car.  In  a  recent  decision  of  the  Interstate 
Commerce  Commission  in  Chicago,  known  as  the  "  International 
Harvester  case,"  that  Commission  .decided  that  $3.50  a  car  was  rea- 
sonable, I  remember,  and  we  have  only  been  receiving  $2.50;  and 
that  is  no  more  than  other  railroads  generally  receive  for  similar 
service.  I  think  the  facts  I  have  stated  answer  fuUjr  your  question 
and  show  that  we  have  not  been  receiving  discriminating  favors. 

The  Chairman.  Then  in  all  these  various  companies  and  manu- 
facturing esta})lishments  you  have  no  such  thing  as  a  switch  of  a 
mile  or  two  in  length  which  receives  an  arbitrary,  which  would  be  a 
discrimination  in  your  favor? 

Mr.  Gary.  We  have  not;  no. 

Senator  Newlands.  You  say  your  company  owns  the  Chicago  and 
Lake  Shore — what  is  the  name  of  the  road? 

Mr.  (taky.  The  United  States  Steel  Corporation  is  the  owner  of  the 
capital  stock  of  the  Illinois  Steel  Companv,  and  the  Illinois  Steel 
Company  is  the  owner  of  the  capital  stock  oi  the  Chicago,  Lake  Shore 
and  Eastern  Railroad. 

Senator  Newlands.  Is  that  a  common  carrier? 

Mr.  Gary.  Yes.  • 

Senator  Nbwlands.  It  carries  other  products  besides  your  ownt 
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Mr.  Gary.  Yes;  more  or  less. 

Senator  Newlands.  There  has  been  no  complaint  regarding  the 
division  you  receive  on  that  railroad? 

Mr.  Gary.  Not  so  far  as  I  know. 

Senator  Newlands.  Now,  as  to  the  other  small  terminals  you  own, 
how  many  miles  are  they  in  extent? 

Mr.  Gary.  The  terminal  railroads? 

Senator  Newlands,  Yes. 

Mr.  Gary.  I  can  not  give  you  the  exact  miles. 

Senator  Newlands.  Well,  ranging  from  what  to  what? 

Mr.  Gary.  From,  say,  10  miles  to  about  75  miles. 

Senator  Newlands.  When  you  receive  a  division  of  $2.50  a  car,  do 
you  mean  that  is  for  the  entire  distance  of  your  terminal  road? 

Mr.  Gary.  Yes ;  for  the  entire  service. 

Senator  Newlands.  Regardless  of  the  distance? 

Mr.  Gary.  Yes. 

Senator  Newlands.  You  get  the  same  amount  for  a  76-mile  haul 
as  you  do  on  a  10-mile  haul  ? 

Mr.  Gary.  Yes,  as  applicable  to  those  roads.  There  is  no  75-mile 
haul,  however,  I  would  say. 

Senator  Newlands.  I  thought  you  said  they  varied  in  length  from 
10  to  75  miles. 

Mr.  Gary.  That  is  the  aggregate  trackage,  but  the  haul  would  in 
no  case  be  as  much  as  75  miles. 

Senator  Newlands.  How  many  miles  in  each  case? 

Mr.  Gary.  It  would  be  a  very  short  distance. 

Senator  Newlands.  Can  you  state  it  approximately? 

Mr.  Gary.  No,  I  can  not ;  because  it  is  not  the  same.  It  is  switch- 
ing back  and  forth  into  the  yards  and  different  places  of  the  yards. 

Senator  Newlands.  That,  of  course,  covers  tne  loading  or  the  car, 
does  it  not— that  $2.50? 

Mr.  Gary.  Yes. 

Senator  Newlands.  As  I  understand  it,  in  transportation  there  is 
a  certain  charge  estimated  for  loading  and  unloading  the  car? 

Senator  Kean.  They  load  their  own  cars. 

Mr.  Gary.  Yes;  we  load  our  own  cars  and  deliver  them  to  the 
trunk  lines  taking  the  freight  from  us,  and  coming  in  we  take  the  car 
and  bring  it  in  and  unload  it. 

Senator  Newlands.  How  many  tons  will  each  car  hold  ? 

Mr.  Gary.  That  depends,  of  course,  on  the  car;  some  are  larger 
and  some  are  smaller,  out  I  think  we  handle  about  5,000,000  cars  per 
annum,  and  I  have  given  you  approximately  the  total  tonnage? 

Senator  Newlands.  That  would  be  20  tons  to  the  car,  on  the  aver- 
age. That  would  mean  you  get  for  each  ton  one-twentieth  of  $2.50, 
wliich  would  be  about  12|  cents  a  ton. 

Mr.  Gary.  I  have  given  you  the  figures. 

Senator  Newlands.  And  if  there  is  a  haulage  of  3  miles  on  the 
average,  that  would  mean  4  cents  per  ton  per  mile,  would  it  not? 

Mr.  Gary.  I  do  not  think  work  of  that  kind  is  done  by  the  mile. 
Of  course  I  have  given  you  the  figures,  and  you  can  subdivide  those 
figures  to  suit  your  own  convenience. 

Senator  Newlands.  You  say  that  the  United  States  Steel  C!om- 
pany  owns  the  stock  of  the  Illinois  Steel  Company  ? 

Mr.  Gary.  Yes. 
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Senator  Newlands.  How  many  different  plants  has  that  steel  com- 
pany? 

Mr.  Gary.  Well,  I  would  have  to  count  them — of  course  there  are 
a  good  many.  Our  annual  report,  which  is  very  full,  would  give  you 
all  the  plants  in  detail. 

Senator  Newlands.  Well,  approximately? 

Mr.  Gary.  The  United  States  Steel  Company,  or  the  Illinois  Steel 
Company  ? 

Senator  Newlands.  The  United  States  Steel  Company. 

Mr.  Gary.  The  United  States  Steel  Company  is  the  owner  of  the 
capital  stock  of  various  corporations  who  have"  different  plants,  and 
do  you  wish  to  know  the  aggregate  of  all  the  plants  or  the  aggregate 
of  the  plants  of  any  one  corporation? 

Senator  Newlands.  No;  I  want  to  know  the  aggi*egate  of  all  the 
plants  owned  by  the  United  States  Steel  Company. 

Mr.  Gary.  Seventy-five  or  a  hundred,  without  attempting  to  be 
accurate. 

Senator  Newlands.  And  has  it  as  many  terminal  railroads  as  it  has 
plants? 

Mr.  Gary.  Oh,  no ;  we  only  have  a  very  few. 

Senator  Newlands.  About  how  many  i 

Mr.  Gary.  Three  or  four. 

Senator  Newlands.  And  is  the  ^eatest  production  of  steel  at  those 
plants  where  you  have  those  terminal  railroads? 

Mr.  Gary.  Well,  that  would  be  true  of  the  Carnegie  Company ;  the 
Carnegie  Company  has  the  Union  Railroad,  if  that  is  called  a  ter- 
minal railroad.  How  many  miles  of  trackage  has  that  [addressing 
Mr.  Biehle]  ?  * 

Mr.  Biehle.  Seventeen  miles  of  road  and  about  75  miles  of  siding. 

Mr.  Gary.  Seventeen  miles  of  road  and  about  75  miles  of  siding. 

Senator  Newlands.  What  is  the  average  haul  on  that  road  in  ship- 
ping steel  to  other  parts  of  the  country  ? 

Mr.  Gary.  Well,  Mr.  Biehle  could  answer  that  better  than  1. 

Senator  Kean.  Is  it  not  a  fact  that  those  17  miles  of  road  are  used 
for  bringing  in  the  material  to  work  in  the  furnace  and  factories? 

Mr.  Gary.  Yes ;  and  taking  it  out. 

Senator  Kean.  And  then  tlie  track  from  the  mill  is  used  to  take  the 
rails  out? 

Mr.  Gary.  Yes. 
,    Senator  Kean.  It  is  17  nyles  of  road  that  comes  in  there  that  takes 
it  all  around  their  plant,  all  around  the  yard? 

Mr.  Gary.  Yes,  sir. 

Senator  Newlands.  I  see.  What  I  would  like  to  know  is  the 
extent  of  the  haul  from  your  mill  to  the  connecting  road,  which  con- 
stitutes a  part  of  the  entire  mileage. 

Mr.  Gary.  I  can  not  give  you  the  distance.  The  distance,  of  course, 
is  more  or  less  irregular,  depending  on  what  road  the  freight  is  taken 
from  or  delivered  to.  The  charge  is  not  based  on  mileage  at  all, 
oecause  it  is  based  on  time,  on  work,  and  the  charge  is  low,  I  think 
you  will  find,  in  comparison  with  the  charge  for  similar  work  by  rail- 
roads all  over  the  country. 

Senator  Newlands.  You  say  it  is  low  ? 

Mr.  Gary.  Yes. 

Senator  Newlands.  Or  high? 
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Mr.  Gary.  T  say  it  is  low. 

Senator  Newlands.  The  amount  that  you  receive  you  mean  is  low 
as  compared 

Mr.  Gary.  Yes,  sir;  I  have  already  stated  that  it  is  lower  than  the 
Commission  in  Chicago  decided  was  proper  in  that  case. 

Senator  Newij^nds.  In  that  particular  case? 

Mr.  Gary.  Which  had  less  mileage,  less  track,  and  less  work. 

Senator  Newlands-  And  there  they  estimated  that  $3.50  was  a 
proper  charge? 

Mr.  Gary.  Yes. 

Senator  Newlands.  You  say  you  have  not  received  any  rebates 
of  late  years.     Did  your  company  ever  receive  any  rebate? 

Mr.  Gary.  "  Ever  "  is  a  long  time;  I  don't  know  that  I  can  answer 
that. 

Senator  Newlands.  Well,  within  your  knowledge? 

Mr.  Gary.  No,  not  within  my  knowledge. 

Senator  Newlands.  Well,  within  the  time  you  have  been  connected 
with  the  company  do  you  know  as  a  matter  of  fact,  personally  or 
through  other  information,  that  rebates  have  been  received? 

Mr.  Gary.  I  do  not  know. 

Senator  Newlands.  You  think  that  thev  were  when  rebates  were 
a  part  of  the  system  of  the  country  ? 

Mr.  Gary.  I  have  not  any  doubt  that  in  times  past  rebates  in  large 
amounts  were  paid  by  the  railroads  all  over  the  country ;  but  I  became 
president  of  the  Foaeral  Steel  Company  when  it  was  organized,  in 
1808,  and  since  that  time  I  do  not  believe  that  any  rebates  have  been 
paid. 

Senator  Kean.  The  Federal  Steel  Company  was  made  up  of  the 
Illinois  and  Minnesota 

Mr.  Gary.  The  Illinois  and  Minnesota  Iron  and  the  E.  J.  A  E.  and 
the  Loraine  Steel  Company. 

Senator  Newlands.  What,  in  your  judgment,  has  caused  this  ces- 
sation of  the  payment  of  rebates? 

Mr.  Gary.  Well,  I  have  no  doubt  the  friendly  disposition  and  con- 
sultations between  the  railroad  companies  and  the  manufacturing 
companies  has  had  a  good  deal  to  do  with  it;  there  is  no  doubt  about 
that.  I  know  that  is  true  in  our  case.  As  applied  to  railroads  and 
shippers  generally,  of  course  the  Elkins  law  has  had  a  very  good 
effect;  there  is  no  doubt  about  that.  But  going  back  to  the  time 
when  the  Federal  Steel  was  organized,  some  of  the  highest  railroad 
officials,  the  presidents  of  the  railroads  whose  companies  did  a  great 
deal  of  business  for  us,  came  into  consultation  with  us  and  these  ques- 
tions were  discussed,  and  we  both  agreed  that  we  would  rather  do  Dusi- 
ness  on  a  business  basis  and  a  fair  basis  and  we  did  not  care  for  favors 
to  ourselves  provided  they  were  not  extended  to  other  manufacturers 
in  the  same  lines  of  business,  and  so  far  as  our  case  is  concerned  I 
think  that  is  the  way  that  the  previous  system,  so  far  as  it  existed,  was 
abandoned. 

Senator  Newlands.  It  was  the  sharp  competition  between  those 
railroads  for  business  that  caused  this  system  of  rebates? 

Mr.  Gary,  In  years  gone  by,  undoubtedly,  I  think. 

Senator  Newlands.  And  that  competition  has  been  materially  di- 
minished by  consolidation  of  the  roads,  has  it  not,  and  by  community 
of  interests,  through  influences  of  that  kind  ? 
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Mr.  Gaby.  I  think  it  has  largely. 

Senator  Newlands.  A  great  corporation  like  your  own  had  it  in  its 
power,  did  it  not,  to  offer  a  great  deal  of  tonnage  to  a  road  that  would 
give  some  advantage  in  rates  over  another  road,  and  that  was  a 
temptation 

Mr.  Gaby.  So  far  as  our  corporation  was  concerned,  it  has  been 
forced  to  give  the  railroads  all  the  business  they  could  do,  and  more, 
too — all  of  them. 

Senator  Newlands.  But  it  could  prefer,  could  it  not,  the  road  that 
would  give  the  least  rates? 

Mr.  Gaby.  The  volume  of  business  has  been  such  that  that  has  not 
been  practicable. 

Senator  Newlands.  For  how  manv  years? 

Mr.  Gaby.  Certainly  for  the  last  three  or  four  years. 

Senator  NewixAnds.  Yes,  but  I  am  talking  about  the  period  of  re- 
bates. 

Mr.  Gaby.  Oh,  yes;  if  you  go  back  long  enough,  certainly. 

Senator  Newlands.  I  have  been  told  oy  the  traffic  managers  of 
some  railroads  that  while  they  were  reluctant  to  grant  rebates,  yet  a 
concern-that  had  a  great  tonnage  at  its  disposal  could  force  a  rebate 
by  offering  its  tonnage  to  the  competition  of  two  or  three  rival  lines 
with  a  view  simply  or  getting  the  lowest  rate  possible.  Was  not  that 
so?     Did  not  that  condition  exist? 

Mr.  Gary.  That  is  a  question  that  almost  answers  itself,  because 
it  would  be  perfectly  natural. 

Senator  Newlands.  Perfectly  natural  as  a  matter  of  business? 

Mr.  Gary.  Perfectly  natural. 

Senator  Newlands.  Now,  then,  the  competition  having  been  dimin- 
ished by  the  consolidation  largely  of  these  lines  and  the  community 
of  interests,  the  railroad  officials  have  been  able  to  bring  about  a 
gradual  abolition  of  these  rebates,  have  they  not? 

Mr.  Gary.  I  think  they  have. 

Senator  Newlands.  Do  you  not  think  that  has  largely  contributed 
to  it? 

Mr.  Gary.  I  think  it  has;  I  think  the  great  growth  of  business 
has  perhaps  largely  contributed  to  it  also. 

Senator  Newlands.  You  say  the  great  growth  of  business.  Sup- 
pose we  should  have  a  period  of  depression  again,  and  these  great 
producing  corporations  who  have  this  great  tonnage  at  their  dis- 
posal which  rival  lines  were  anxious  to  get  as  a  matter  of  business* 
would  not  that  likely  bring  about  a  renewal  of  this  condition  or 
rebates? 

Mr.  Gary.  It  might.  That  is,  you  mean  a  disposition  on  the  part 
of  the  railroads  who  sought  business  to  offer  to  some  one  who  had 
freight  some  advantage? 

Senator  Newlands.  That  would  be  a  natural  thing  from  a  business 
point  of  view,  would  it  not  ? 

Mr.  Gary.  As  a  newspaper  man  I  used  to  say  there  is  lots  of  human 
nature  in  mankind. 

Senator  Newlands,  I  think  so.  I  do  not  think  there  is  any  ques- 
tion about  that.  You  would  not  then  regard  the  abolition  of  rebates 
or  discriminations  in  the  way  of  rebates  as  entirely  secured,  would 
you? 

Mr.  Gary.  At  the  present  timet 
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Senator  Newlands.  Yes. 

Mr.  Gary.  No. 

Senator  Newlands.  Likely  to  break  out  again? 

Mr.  Gary.  It  might. 

Senator  Newlands.  AVlien  you  have  a  large  amount  of  steel  for 
export,  have  a  surplus  in  this  country  and  you  want  to  export  it,  do 
you  apply  to  those  railroads  for  a  special  rate? 

Mr.  Gary.  We  have  on  one  or  two  occasions. 

Senator  Newlands.  And  in  that  case  make  the  special  rate,  and  then 
publish  it  for  the  period  prescribed  by  law  and  it  becomes  a  legal 
rate? 

Mr.  Gary.  That  has  been  done. 

Senator  Newlands.  Has  not  that  been  done  sometimes  in  such  a 
way  as  to  take  care  of  a  particular  shipment  without  inuring  to  the 
benefit  of  the  entire  shipping  public? 

Mr.  Gary.  I  think  not,  so  far  as  I  know. 

Senator  Newlands.  It  is  not  done  for  a  particular  limited  time  and 
for  a  particular  shipper? 

Mr.  Gary.  I  know  of  no  discriminations  of  that  kind ;  no. 

Senator  Ne^vi.ands.  It  would  be  possible  to  do  it,  would  it  not? 

Mr.  Gary.  liCgally? 

Senator  Newlands.  Yes.  You  could  first  lower  the  rate  by  pub- 
lishing a  lower  rate,  and  then,  after  the  shipment  was  accomplished, 
you  could  advance  the  rate  and  publish  the  advanced  rates — I  mean 
the  railroads  could  ? 

Mr.  Gary.  Could  it  be  done  in  these  cases  any  more  than  in  other 
cases? 

Senator  Newlands.  It  could  be  done  in  any  case,  could  it  not? 

Mr.  Gary.  P.erhaps  so. 

Senator  Newlands.  And  in  that  way  an  advantage  secured  to  a 
large  shipper? 

Mr.  Gary.  If  that  is  a  practical  question,  you  can,  perhaps,  answer 
that  better  than  I. 

Senator  Newlands.  I  want  to  ask  you  this:  It  has  been  claimed 
that  the  men  who  were  interested  in  these  great  producing  corpora- 
tions, men  of  large  wealth,  have  also  become  interested  in  the  trans- 
portation systems  of  the  country,  and  that  the  union  of  the  control  of 
both  production  in  certain  products  and  transportation  would  give 
them  a  great  advantage.     Do  you  think  there  is  anything  in  that? 

Mr.  Gary.  Well,  I  think  tlie  doctrine  of  community  of  interest  in 
a  measure  has  been  a  disappointment  to  some  people,  at  least. 

Senator  Newlands.  But  1  am  talking  now  not  simplv  of  the  fact 
of  the  community  of  interests,  but  the  practical  control  of  many  of 
the  railroads  of  the  country  by  the  men  who  have  been  successful  in 
bringing  to  their  high  efficiency  some  of  these  great  industrial  corpora- 
tions. Now,  when  that  condition  exists,  I  want  to  ask  you  whether 
you  think  it  is  a  condition  that  is  really  prejudicial  to  the  interests  of 
rival  producers,  whether  it  is  possible  to  avoid  under  such  a  system 
prefei"ences  to  the  great  producing  and  industrial  corporations?* 

Mr.  Gary.  Well,  I  thmk,  Senator,  if  one  man  was?  initially  in  the 
directory  of  a  manufacturing  company  which  had  a  large  amount  of 
business  to  give  to  a  railroad  corporation  and  was  also  an  initial 
director  in  a  railroad  company  that  desired  a  commodity  produced 
for  transportation,  that  fad^  should  be  of  benefit  to  both  the  railroad 
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and  the  manufacturing  company.  It  does  not  appear  to  me  that  that 
is  wrong  legalljr  or  morally.  I  do  not  see  why  it  is  not  perfectly  legiti- 
mate if  the  railroad  company  received  tiie  re^lar  published  rate 
and  no  more.  If  the  manufacturing  company  in  that  case  pays  as 
much  to  the  railroad  for  the  freight  as  any  other  manufacturing 
company  would  be  compelled  to  pav,  the  mere  fact  that  the  railroad 
is  willing  to  carry  that  particular  freight  or  that  the  manufacturing 
company  is  willing  and  desirous  of  giving  its  business  to  that  particu- 
lar railroad  instead  of  some  other  railroad  does  not  seem  to  me  to 
antagonize  any  law. 

Senator  Newlands.  We  will  grant  that  if  there  is  an  equality  of 
rate  and  an  equality  of  service. 

Mr.  Gary.  That  is  what  I  am  assuming. 

Senator  Nbwlands.  What  I  ask  you  is  this:  Is  not  that  union  of 
control  likely  to  result  in  certain  preferences  being  given  either  in 
the  rate  itself  or  in  the  service  or  in  the  administration  in  such  a  way 
as  to  give  the  rate-producing  corporation  that  controls  that  road  an 
advantage? 

Mr.  Gary.   If  that  is  equivalent  to  asking  me  whether  or  not 

rKJuniary  interest  does  not  amount  to  a  temptation,  then,  |)erhaps, 
would  have  to  answer  your  way ;  but  it  does  not  follow  that  there 
would  be  a  result  which  is  wrong,  and  I  do  not  know  that  there  has 
been  any  in  our  case. 

Senator  Newlands.  You  have  said  that  you  had  a  road  about  375 
miles  in  length,  called  the  Chicago,  Lake  Shore  and  Eastern  Rail- 
road? 

Mr.  Gary.  Yes,  sir.  The  Illinois  Steel  Company  owns  the  system 
of  that  railroad. 

Senator  Newlands.  Between  what  points  is  that?  . 

Mr.  Gary.  It  is  from  Chicago  to  a  point  in  Indiana  in  one  direc- 
tion, and  then  it  has  a  leased  right  to  Joliet,  and  then  it  has  a  leased 
right  to  Danville. 

Senator  Newlands.  What  is  the  length  of  each  one  of  those  lines? 

Mr.  Gary.  I  can  not  give  you  the  exact  mileage. 

Senator  NEwiiANDs.  One  hundred  miles  each,  approximately! 

Mr.  Gary.  They  vary  a  great  deal. 

Senator  Newlands.  Those  roads  do  a  business  as  common  carriers 
and  carry  the  products  of  the  people? 

Mr.  Gary.  Yes,  sir;  more  or  less. 

Senator  Newlands.  Were  those  roads  built  by  your  corporation, 
or  were  they  purchased  ? 

Mr.  Gary.  It  was  built.  The  Chicago,  Lake  Shore  and  Eastern 
Railroad  corporation  built  the  railroad.  The  capital  stock,  I  think, 
has  always  b^^n  owned  by  the  Illinois  Steel  Company.  That  is  my 
impression. 

Senator  Newlands.  The  road,  then,  was  not  in  existence  before 
the  steel  company  organized  its  system  ? 

Mr.  Gary.  I  am  not  certain  about  that,  because  the  road  was  in- 
corporated before  the  inauguration  of  the  industry. 

Senator  Newlands.  You  say  that  you  produce  100,000,000  tons  of 
steel? 

Mr.  Gary.  No,  sir;  I  did  not  sav  that.    No,  na 

Senator  Newlands.  One  hundred  thousand  tons? 

Mr.  Gary.  No,  sir;  that  is  a  good  deal  of  steeL    I  said  that  we 
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shipped  in  and  out,  all  commodities,  100,000,060  tons.    But  our  pro- 
duction is  about  10,006,000  tons  of  finished  steel. 

Senator  Newlands.  Ten  million  tons? 

Mr.  Gary.  Yes,  sir.  We  mine  about  15  or  16  million  tons  of  ore. 
We  make  that  into  iron  and  steel,  and  make  various  finished  products. 

Senator  Newijinds.  And  you  pay  out  about  $75,000,000  annually 
for  transportation  ? 

Mr.  Gary.  Yes,  sir. 

Senator  Newlands.  That  is  a  little  less  than  one-thirtieth  of  all  the 
revenue  of  all  the  railroads  of  the  countrv  ? 

Mr.  Gary.  Well,  you  probably  have  the  total.    I  have  not. 

Senator  Newi^ands.  Yes ;  two  billions  is  the  total.  Do  you  export 
very  much  of  that  steel  abroad  ? 

Mr.  Gary.  We  are  exporting  now  about  1,000,000  tons  a  year — ^at 
that  rate. 

Senator  Newlands.  About  one-tenth,  then,  of  your  entire  product 
goes  abroad  ? 

Mr.  Gary.  I  think  so. 

Senator  Newlands.  Do  you  sell  that  product  for  less  abroad  than 
in  this  country? 

Mr.  Gary.  Sometimes  we  do,  and  sometimes  we  do  not.  At  the 
present  time  the  prices  are  not  materially  different  for  the  leading 
articles. 

Senator  Newlands.  How  about  steel  rails? 

Mr.  Gary.  I  think  we  are  getting,  for  export  rails  at  the  present 
time,  approximately  as  much  as  we  are  for  domestic  use.  Not  quite 
as  much. 

Senator  Newlands.  You  get,  in  the  countries  to  which  they  are 
exported,  about  the  prices  that  you  get  in  this  country? 

Mr.  Gary.  Nearly  as  much ;  not  quite. 

Senator  Newlands.  And  in  that  cost  is  included  the  export  cost  of 
transportation  ? 

Mr.  Gary.  Yes,  sir. 

Senator  Newlands.  Now,  where  do  you  transport  to,  mostly? 

Mr.  Gary.  Where  do  we  export?     Where  do  we  sell? 

Senator  Newlands.  Yes. 

Mr.  Gary.  A  great  many  neutral  points.  Africa,  Japan,  South 
America,  and  so  forth,  and  so  forth.  Of  course,  we  can  not  sell  rails 
in  Germany,  where  they  make  them. 

Senator  Newlands.  You  do  not  export  much  to  the  continent  of 
Europe? 

Mr.  Gary.  Not  very  much.  We  sell  more  or  less  girder  rails  in 
Kngland  and  Scotland — in  Great  Britain. 

Senator  Newlands.  Take  Canada;  do  you  sell  rails  there  for  less 
than  you  do  in  this  country? 

Mr.  Gary.  At  the  present  time  we  are  not  selling  any  rails  in 
Canada. 

Senator  Newlands.  Well,  take  your  last  sales. 

Mr.  Gary.  The  last  sales  made  were  at  a  less  price  than  the  domes- 
tic price. 

Senator  NEWiiANDS.  About  how  much? 

Mr.  Gary.  I  would  think  at  least  $6  a  ton. 

Senator  Newlands.  Is  the  cost  of  transportation  to  Canada  of 
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those  rails  less  than  it  is  for  the  same  distanoes  in  this  country,  over 
the  same  distances  in  this  country? 

Mr.  Gaily.  It  would  depend  upon  the  direction.  I  would  think 
certainly  at  some  points  it  would  be  less,  because  parried  by  water  a 
great  portion  of  the  way. 

Senator  Newlands.  How  about  the  railroad  transportation  itself? 
Is  that  at  a  less  rate  than  where  the  rails  are  to  be  sold  for  domestic.* 
use  in  this  country  ? 

Mr.  Gary.  As  rar  as  I  know  I  think  it  is  not 

Senator  Newlands.  How  is  it  with  Mexico — do  you  sell  rails  there  ? 

Mr.  Gary.  Yes ;  we  have  sold  a  good  many  rails  in  Mexico. 

Senator  Newlands.  Take  the  last  rails  vou  sold  there — ^how  much 
less  than  the  railroads  of  this  country  were  they  obliged  to  pay? 

Mr.  Gary.  I  think  the  last  rails  sold  there  were  sold  for  nearly  the 
domestic  price  here ;  almost  as  much. 

Senator  Newlands.  Almost  as  much  ? 

Mr.  Gary.  Yes,  sir. 

Senator  Newlands.  Well,  how  near? 

Mr.  Gary.  I  would  say  within  $2  or  $3. 

Senator  Newlands.  Has  the  price  in  Mexico  ever  been  $6  or  $8  a 
ton? 

Mr.  Gary.  Lower? 

Senator  Newlands.  Lower. 

Mr.  Gary.  Yes,  sir ;  it  has. 

Senator  Newlands.  How  is  it  that  you  are  able  to  make  them  a 
lower  price  in  Canada  and  Mexico  than  in  this  country  ? 

Mr.  Gary,  Of  course,  that  is  a  very  large  question.  I  presume  that 
you  are  thoroughly  familiar  with  it 

Senator  Newlands.  No  ;  I  am  not  familiar  with  it 

Mr.  Gary.  Well,  the  manufacturer  can  manufacture  a  product  at  a 
materially  less  cost  if  his  mills  are  kept  full — ^if  they  are  operated  to 
their  full  capacity. 

Senator  Newlands.  Yes. 

Mr.  Gary.  Sometimes  it  is  advisable  to  use  foreign  countries  for 
what  we  call  a  dumping  ground.  That  is  done  by  all  manufacturers, 
more  particularly  Grermany,  but  also  England  and  other  manufactur- 
ing countries.  We  can  afford  at  times  to  sell  a  surplus  product 
abroad  at  cost,  or  even  less  than  cost,  because  of  the  reduction,  as  a 
total  result,  in  the  manufacture  of  that  particular  commodity  in  the 
mill,  which  is  kept  running  to  its  full  capacity ;  and  the  result  is  that 
it  is  beneficial  to  the  manufacturer,  and  m  the  main  beneficial  also  to 
the  domestic  consumer,  because  the  manufacturer  is  able  to  produce  a 
total  result  at  less  cost. 

Senator  Newlands.  When  you  say  that  the  steel  is  sold  abroad  at 
cost  or  less  than  cost,  I  presume  you  mean  that  you  would  expect 
simply,  in  such  a  case,  to  get  the  labor  cost  without  any  profit  to  your 
capital  ? 

Mr.  Gary.  Yes ;  yes.  It  might  be  in  such  a  case.  And  then  there 
is  another  reason  which,  of  course,  is  obvious.  We  have,  as  you 
readily  understand,  a  very  large  number  of  employees,  aggregating 
something  like  166,000  men.  Now,  if  our  mills  are  shut  down  at  any 
time,  in  any  particular  locality,  it  is  not  only  to  the  great  detriment 
of  the  men  themselves,  but  it  is  to  our  detriment,  because  our  organi- 
zation is  interfered  with,  our  men  become  disbanded  and  disorgan- 
ized and  leave  us  and  go  elsewhere,  and  it  is  decidedly  for  our  inter- 
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est,  and  also  in  the  interest  of  our  workingmen,  to  keep  our  mills 
running  all  the  time. 

Senator  Newlands.  Now,  is  your  ability  to  sell  at  a  less  price  to 
these  outside  countries  dei>endent  at  all  upon  the  fact  that  you  receive 
lower  rates  of  transportation  for  export  than  you  do  for  your  domes- 
tic steel? 

Mr.  Gary.  Perhaps  I  do  not  fully  comprehend  your  question;  but 
it  is  b^^use  it  is  absolutely  necessary  for  us  to  receive  some  lower 
cost  of  transportation,  in  order  to  get  cosL  or  approximately  cost, 
that  the  reduction  is  asked  and  received.  It  we  had  to  pay,  in  other 
words — if  at  times  we  had  to  pay — the  ordinary  full  tarin  rate,  the 
amount  that  we  would  receive  for  the  particular  conmiodity  exported 
would  be  so  small  that  we  could  not  anord  to  do  it.  The  loss  would 
be  too  great.  And  it  is  because  the  railroads  realize  that  it  is  de- 
cidedly for  the  benefit  of  the  manufacturing  company,  the  purchaser 
in  general,  and  the  workingman,  and  the  people  or  this  country, 
who  get  the  benefit  of  all  money  that  is  brought  from  abroad  in  this 
country,  that  the  railroads  join  us  in  that  idea. 

Senator  Newlands.  Is  tnat  a  standing  rate,  usually,  for  trans- 
portation  

Mr.  Gary.  No,  sir. 

Senator  NswiiANDS  (continuing).  Or  is  it  generally  made  to  meet 
a  particular  emergency  ? 

Mr.  Gary.  It  is  made  at  particular  times. 

Senator  Newlands.  It  is  jnade  at  particular  times? 

Mr.  Gary.  Yes,  sir.  I  do  not  mean  to  say  for  one  particular  day 
or  month,  or  a  particular  commodity.  But,  depending  upon  prices, 
I  mean,  of  a  thing  abroad.  Of  course  our  business  is  run  for  the 
interest  of  a  stockholder.  These  other  gentlemen  are  here.  I  do  not 
know  whether  they  could  answer  anything  that  I  have  not  answered. 
Naturally  their  testimony  would  be  very  brief  indeed,  and  if  you 
could  hear  them  now,  they  would  like  to  be  excused. 

8TATSMEHT  OF  MB.  J.  KRUTTSCHKITT,  OF  CHICAOO. 

The  Chairman.  Please  state  your  residence  and  occupation. 

Mr.  Kruttschnitt.  Chicago.  I  am  vice-president  of  the  South- 
em  Pacific  Company  and  director  of  maintenance  and  operation  of 
the  Southern  Pacific,  Union  Pacific,  Oregon  Railway  and  Navigation 
Company,  Oregon  Short  Line,  and  am  connected  with  a  number  of 
lines  in  Texas. 

The  Chairman.  You  understand  the  question  that  is  pending  be- 
fore this  committee  and  in  your  own  way  you  can  go  ahead  and  make 
your  statement. 

Mr.  Kruttschnitt.  As  my  connection  with  the  roads  is  almost 
altogether  in  the  line  of  supervising  the  operation  and  expenses,  I 
have  prepared  a  few  statements  here  showing  the  increased  expenses 
of  the  roads  in  the  past  nine  or  ten  years,  parallel  with  the  increase 
in  prices  of  commodities,  comparing  the  increase  in  expenses  with 
the  increase  in  earnings. 

A  good  deal  of  attention  has  been  drawn  to  the  largely  increased 
revenues  of  the  roads  of  late  years,  but  these  revenues  have  not  in- 
creased nearly  as  fast  as  the  expenses  have  increased.  For  instance, 
in  1897  the  gross  receipts  of  the  roads  of  the  United  States  were  in 
round  numbers  $1,133,000,000.  In  1903  they  were  $1,909^000,000, 
an  increase  of  $776,000,000 ;  a  very  large  sum  oi  money  •    TYkft  iivcwaisfck^ 


3086  REGULATION  OF  RAILWAY  RATB8. 

however,  melts  away  very  rapidly  when  we  look  at  the  increase  in 
expenses.  The  increased  price  of  labor  at  once  took  $292,000,000,  or 
39  per  cent  of  that  increase.  Increase  in  operating  expenses,  pur- 
chase of  material,  took  $234,000,000,  or  30  per  cent  of  the  increase. 
Betterments  and  other  deductions  in  the  nature  of  operating  ex- 
penses took  $82,000,000,  or  10  per  cent.  The  increase  in  interest  on 
funded  debt  took  $46,000,000,  or  6  per  cent,  leaving  what  you  might 
call  of  divisible  income  only  $122,000,000.  Taxes  took  $15,000,000 
and  dividends  $107,000,000  of  the  $122,000,000.  Taxes  took  up  12^ 
per  cent,  or  just  one-eighth,  the  divisible  income. 

Senator  Newlands.  What  proportion  went  for  dividends? 

Mr.  Kruttschnitt.  Thirteen  per  cent  of  the  total. 

I  have  prepared  a  series  of  diagrams  here  putting  in  condensed 
form  a  comparison  of  prices  generally  from  1894  to  date,  ten  years. 

The  Chairman.  They  can  go  in  as  part  of  your  statement.  Can 
they  be  reproduced  ? 

Mr.  Kruttschnitt.  Yes. 

The  Chairman.  Please  leave  a  set  of  them  with  the  stenographer. 

Mr.  Kruttschnitt.  I  shall  touch  on  them  very  briefly. 

The  Chairman.  Just  let  them  go  in  at  this  place. 

Mr.  Kruttschnitt.  On  the  first  diagram,  marked  ''A,"  I  have 
shown  bv  relative  numbers,  indicating  percentages,  the  comparative 
prices  of  commodities — and  commodities  mean  some  126  or  130 — pre- 
pared by  the  Department  of  Commerce  and  Labor.  Other  curves 
show  the  variations  and  prices  of  labor  and  railroad  transportation 
for  the  period  from  1890  to  1903.  Roughly,  this  diagram  shows  that 
labor  and  commodities  reached  their  lowest  values  between  1896  and 
1897,  and  in  1897  began  a  very  rapid  rise,  whilst  rates  kept  on  the 
down  grade  and  did  not  reach  their  lowest  limit  until  1899.  They 
were  lower  then  than  they  have  ever  been  at  any  time.  Since  then 
"they  have  risen  slowly,  but  nothing  like  as  much  as  commodities  and 
labor  have. 

Exhibit  B  shows  for  all  the  railroads  in  the  United  States  dia- 
gram the  ton-miles  of  transportation  purchasable  with  certain  units 
of  commodities  for  the  years  from  1894  to  1903.  Briefly,  a  ton  of 
steel  rails  would  in  1903  purchase  33  per  cent  more  railroad  transpor- 
tation measured  in  ton-miles  than  it  did  in  1894.  A  thousand  feet  of 
common  pine  boards  would  buy  50  per  cent  more  railroad  transporta- 
tion, a  day's  pay  of  a  locomotive  engineer  43  per  cent  more,  a  ton 
of  coal  200  per  cent  more. 

Now,  going  to  Exhibit  C,  I  have  shown  the  converse  of  that  pro- 
position. The  railroad  turns  out  ton-mileage.  It  is  the  commodity 
with  which  it  purchases  steel  rails,  pine  boards,  pays  locomotive 
engineers  and  conductors.  In  1903  a  thousand  ton-miles  would  buy 
25  per  cent  less  steel  rails  than  in  1894;  would  buy  30  per  cent  los^ 
common  lumber,  and  70  per  cent  less  coal;  24  per  cent  less  labor  of 
trainmen,  18  per  cent  less  labor  of  its  trackmen,  20  per  cent  less 
labor  of  locomotive  engineers,  18  per  cent  less  labor  of  conductors. 

On  Exhibit  G,  I  have  really  condensed  the  other  exhibits  on  one 
sheet,  showing  by  means  of  four  curves  the  relative  convertibility  of 
ton-miles  into  commodities  and  labor,  and  commodities  and  labor 
into  ton-mileage.  These  curves  show  very  graphically,  and  much 
better  than  can  be  described,  the  trend  of  values  during  the  ten  years 
in  question. 

UD  Exhibit  H,  I  have  shown  in  diagrammatic  form,  by  heavy  lines, 


BBOtTIATION   OF   BAILWAT   RATES. 


^ 

il 

? 

§ 

s 

5 

s 

1 

S 

s 

8 

% 

R 

1 

eo6f 

\ 

eo6i 

\ 

1 

/OS' 

J\ 

t) 

« 

OOfI 

^ 

<> 

S 

! 

6mi 

\ 

/ 

1 

5 

Besf 

..X 

1 

1 

^ 

il 

(^ 

^ 

^1 

069/ 

X 

/ 

^1 
s  2 

s 

?i 

/ 

/ 

!> 

1 

•^ 

II 

tea/ 

^^ 

j^ 

t? 

^ 

r 

i 

1  b 

1 

^ 

asp/ 

A 

"■^ 

1 

■: 

/SW 

c 

1 

■ 

06!f/ 

. 

il 

? 

i 

5 

% 

8 

1 

s 

8 

% 

S 

s 

JU88 


BBOULAIION  OF  BAILWAY  SAIB8. 


/_ 


BSQULATION  OF  RAILWAY  BATES. 


3089 


0. 


3090 


REGULATION    OF   RAILWAY   RATES. 


B. 


A. 

I    /?^ 

]/LRO. 

^DS/A 

(jNf\ 

'^eS 

TAT £6 

Tbnt 

ofC 

7&/Pi 

^rche 

/a 

sat/e 

94  tc 

with 
/903 

/OOO 

Ton 

A^//e 

f 

No. 

of 

Tons 

v 

V 

1 

I 

1 

N 

I 

i 

•s, 

No. 

of 

Tons 

//. 

//. 

/0.5 

/ 

\ 

/0.6 

/O. 

\ 

« 

/o. 

9.6 

\ 

J 

\ 

9.S 

9. 

\ 

/ 

\ 

9. 

8.6 

\ 

8.5 

8. 

) 

\ 

8. 

7.6 

\ 

75 

7. 

\ 

V 

7 

6.6 

\ 

6.6 

6. 

\ 

\ 

• 

6. 

6.6 

\ 

i 

6.6 

6. 

\ 

6. 

^.6 

\ 

^.5 

< 

\ 

4-. 

3.6 

\ 

L 

3.6 

3. 

i 

Autho 
Coai 

Prices 
f'ptspc 

■Dept 
'^TonM 

yflobo 
'/e'6t 

WAbsx 

^p.38€ 
rsctoi 

''US./i9e'3'4 

SEGULA.TION   OF  BAILWAY  BATES. 


8091 


A. 

'/  /?A/j /?nj 

/iS  /A 

(//vr 

rrO  ^  TATP 

s 

Let 

or  of 

Train 

nen/- 

hrc/ts 

ssd/e 

w/t/it 

VOOl 

onMi 

/es 

Afoor 

Oa/s 

I 

\ 
5 

% 

5 

1 

8 
5 

1 

\ 

1 

1 

AAfoT 

J 

4.6 

4-6 

^.'4 

^ 

4.4 

4  a 

^^^^^ 

42 

4  0 

k 

4.a 

3  6 

■ 

\ 

38 

36 

\ 

3.6 

3  4 

\ 

3.4 

Lat 

7rof 

TracA 

men  * 

\frc/f^ 

9saM 

'  wtth 

fOOO 

"^onM 

/es 

A/oof 
09/S 

\ 

1 

1 

5 

5 

N. 

\ 

I 

A/aof 
Days 

7  2 

v^ 

72 

7  0 

\ 

7.0 

• 

6.8 

\ 

V 

68 

66 

\ 

6.6 

6.4- 

• 

\ 

• 

6.4- 

6  2 

\ 

6.2 

6.0 

^ 

^ 

€.0 

5.6 

^Ut/fOi 

Con 

ffec 

oensat 

We  St^ 

9yes  - 

StstJ&x 

r»ctc 

-££. 

3092 


BEQULATION   OF  BAILWAY  BATES. 


F. 


A<( 

Qjxtn 

fnj^n 

^  /A/  i 

fAZ/TA 

o  Sr. 

4  7V5 

Lad< 

}ro^l 

'n^fhe 

me/?/ 
/ag^ 

\jfx:/u 
to  /S 

sal>^ 

03 

wfthi 

(?a?^ 

f>Af/A 

[5 

Days 

\ 

1 

i 

\ 

1 

1 

\ 

1 

X 

i 

? 

a.^ 

2  '^ 

2.3 

\ 

1 

2.3 

B.2 

\ 

2  2 

a  / 

V 

2.f 

2  0 

\ 

• 

2.0 

f  9 

\ 

/  9 

/.a 

• 

/.S 

LaDi 

^rofC 

hnduy 

:tors. 

^urx:A 

asads 

envitJ 

/OOO 

TonM 

^/es 

09ys 

\ 

\ 

\ 

\ 

1 

% 

^ 
5 

^ 
5 

\ 

Days 

a.  9 

2  9 

2.6 

2.8 

2.7. 

\ 

a.  7 

2.6 

\ 

2.6 

2.5 

\ 

2.S 

2.4- 

\ 

2^ 

2.3 

\ 

/ 

\ 

S.3 

2.2 

Huthor 

fptspt 

rToffA 

R.Smp* 

'tat/si 

'tract 

efU&t 

^S/903 

d£. 

BBQtrUTION   OF   BAILWAT   RATES. 


il 

5 

1 

5 

§ 

« 

1 

s 

s 

s 

§ 

5 

\ 

; 

1 

^06/ 

\ 

1 

'06/ 

/ 

/\ 

\. 

S  1 

1 

ooe/ 

\ 

(/ 

1 

6Sff/ 

:> 

.^■ 

-■^■■ 

.! 

1 

969/ 

--, 

;> 

< 

..■■■■' 

|i 

fi 

.69, 

/ 

, 

%  . 

'r^ 

Si 

'J 

see/ 

\ 

'"-- 

.-■■■■ 

1  • 

!j 

a 

P6B/ 

I 

! 

kS    • 

tS 

1 

M.V' 

*; 

A 

^\ 

^ 

> 

■■■         ) 

\ 

, 

\- 

i 

1 

^se/ 

/ 

\ 

1 

1, 

1    , 

«: 

\ 

\^ 

1 

i    '■• 

OSB, 

^l 

? 

Q 

5 

? 

s 

% 

s 

s 

s 

S 

R 

BEQUIATION  OF  RAILWAT  BATES. 


1  1 

" 

■. 

4 
■5 

^ 

s 

si 

? 

_ 

f 

*? 

r 

j 

■^i 

^1 

^1 

^ 

h 

s 

"^ 

r 

'H 

^ 

? 

K 

I 

H 

'■ 

i'i 

if 

^ 

I 

1 

i 

1 

II 

1 

? 

1 

S 

5 

1     1 

REGULATION   OF  RAILWAY  RATES. 


3095 


I. 


1 

All  /f^iLffo^o3  /Af  Unitcd  Sr^res 
DtsTRiBUTtoN  or  EnRLOYees  PCR  ftite    6f  POMO, 

of 

> 

5 

^    ^ 

i 

X 

0 
-  5 

^ 

V 

^         0 

NvMmgm 

Of 

v-v^ 

'y.y^S 

o-.a  0 

/ 

ytoo 

/.^S" 

- 

/ 

irjS 

LS  0 

y 

/ 

f 

iJTn 

iJ>£' 

^ 

/ 

/ 

/>^ 

in  n 

t 

-'' 

0 

./ 

i.OO 

-7'^ 

-.-••' 

."' 

^ « 

, - 

^---- 

.-' 

1^ 

7 

J-e^ 

M^mr.     Of     W.  *  5, 
Mfimr.    or     CoutPnenr^ 


8096 


REGULATION   OF   RAILWAY   RATES. 


J. 


/III  RmiLtfomos    itt  IMtrco  Sr^res 

thLL^mi, 

.  J 

V 

^ 

0«          0            V 

X                  N                 N^ 

V 

1             •» 
5-          t 

OoLums. 

% 

• 

iUa  ^ 

i  UOG 

/J^- 

i  'yoo 

• 

/ 

/ 

/  >^i5 

i  i  oa 

/ 

/ 

i 
0 
0 
/ 

/ 

/  i  no 

i  oot% 

/ 

t 

t 

* 

0 
0 

} 

/  O  O  o 

q  oo 

/ 

^ 

/ 

t 
t 

,."" 

/ 

Q  oo 

7 

K  A  A 

/ 

^^ 

/ 

/ 
/ 

0 
$ 
1 
$ 

f 

7 

yti  0 

* 

i 

t 
t 
/ 

.-' 

^a  a 

^/9a 

* 

* 

f 

In  aa 

S^o  c 

^O  O 

MmiMT.  Of.  Wf  5. 


REGULATION    OF   RAILWAY  BATES.  3097 

the  increases  in  gross  earnings  for  each  year  after  1894  compared 
with  1894,  and  bj^  a  shaded  hne  the  increase  of  net  earnings.  The 
increase  in  gross  is  extremely  large,  the  increase  in  the  net  is  com- 
paratively small. 

On  Exhibit  I,  I  show,  for  all  railroads  of  the  United  States,  the  dis- 
tribution of  employees  per  mile  of  road,  showing  that  the  increase 
in  weight  of  roiling  stock  and  increase  in  speed  of  both  passenger 
and  freight  traffic  have  profoundly  affected  operating  expenses.  In 
1894  the  roads  of  the  United  States  employed  on  an  average  IJ  track 
and  bridge  men  per  mile  of  road  to  keep  it  up.  In  1903  they  em- 
ployed 2J  men — an  enormous  increase.  In  shop  force  in  1894  they 
employed  about  three-fourths  of  a  man  to  a  mile  of  road,  in  1908  IJ 
men. 

On  Exhibit  J,  I  have  shown  practically  the  same  information  as 
on  Exhibit  I,  but  in  dollars.  In  1894  the  roads  of  the  United  States 
spent  on  an  average  $800  ni  maintenance  of  way  and  structures — ^that 
is  to  say,  bridges,  buildings,  and  everything  to  carry  the  trains — per 
mile  of  road;  in  1903,  $1,300  per  mile;  an  increase  of  $500  per  mile, 
or  considerably  over  50  per  cent. 

Senator  Newlands.  Tnat  is  simply  for  maintenance  ? 

Mr.  KiuTTSCHNiTT.  Simply  for  keeping  their  roadbeds  up,  due  to 
two  causes.  In  that  appears  the  enhanced  value  of  steel  raus,  cross- 
ties,  lumber,  bridges,  and  all  of  the  materials  going  to  keep  up  the 
roadbed,  and  the  increased  price  of  labor.  To  keep  up  their  ejquip- 
ment  they  spent  in  1894  $650  per  mile  of  track;  in  1903  practically 
$1,200  per  mile  of  track — nearly  double. 

A  statement  was  prepared  at  the  request  of  the  Senate,  marked 
"  Document  No.  257,  58th  Congress,"  being  a  response  of  the  audi- 
tor of  the  Interstate  Commerce  Commission  to  a  request  of  the  Sen- 
ate to  show  to  what  extent  the  railroad  revenues  have  increased 
through  increases  or  raises  in  rates.  I  only  saw  this  document  to-day 
after  leaving  the  committee  room,  but  I  have  discovered  a  very 
serious  error  in  it,  one  which  has  no  doubt  misled  not  only  this  com- 
mittee, but  everyone  who  has  read  it  That  error  is  in  the  paper  on 
page  8,  which  is  rejjly  the  answer  to  the  question.  The  auditor  of 
the  Commission  gives  the  increase  in  revenue  to  the  railroads  in  1903 
over  1899  throu^  increase  of  rates  as  $155,475,000.  That  sum  is  in 
error  to  the  extent  of  $71,000,000.  The  error  is  proven  by  figures 
taken  from  the  Interstate  Commerce  Commission's  report  for  1903, 
and  I  would  ask  permission  to  file  this  statement,  marked  N,  with 
the  stenographer.  I  have  headed  this  exactly  the  same  as  the  state- 
ment in  Senate  Document  257,  and  prove  clearly  the  incorrectness  of 
the  figures.  I  have  called  particular  attention  to  that  point,  because 
I  have  heard  it  stated  in  the  committee  room  since  I  have  been  in 
Washington,  and  I  have  also  seen  it  in  the  public  press  attributed  to 
witnesses  before  this  committee,  that  the  roads  have  increased  their 
revenues  enormously  through  increases  of  rates.  This  error  reduces 
that  increase  by  very  nearly  50  per  cent. 

Senator  Newlands.  That  increase  is  shown  in  the  report  of  the 
Interstate  Commerce  Commission,  is  it  not,  for  1903? 

Mr.  Kruttschnitt.  No,  sir;  this  increase  is  the  specific  answer  to 
the  Senate's  question. 

Senator  Newlands.  But  is  there  not  a  similar  increase  in  revenue 
shown  by  the  Intersate  Commerce  Commission's  report? 
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Mr.  Kruttschnitt.  The  strange  thing  is  the  increase  in  revenue 
fihown  in  the  ^^nterstate  Commerce  Conmiission's  report 

The  Chairman.  Will  you  show  wherein  this  is  a  mistake? 

Mr.  KRUTTSCHNrrr.  Ciertainly. 

S^ator  Clapp.  What  do  you  make  the  difference? 

Mr.  Kruttschnitt.  $71,671,000. 

The  Chairman.  Perhaps  this  would  be  the  best  place  to  explain 
how  that  error  was  made. 

Mr.  Kruttschnitt.  I  will  read  it. 

The  Chairman.  Is  that  in  the  paper  which  you  have  handed  to  the 
stenographer? 

Mr.  KRUTTSCHNrrr.  Yes ;  but  I  can  read  it  out  Bef erring  to  page 
8  of  Senate  Document  257,  the  number  of  tons  of  freight  carried 
should  be  1,804,000,000  tons  instead  of  1^21,000,000  tons.  The  toal 
freight  revenue  as  charged  should  read  $1,338,000,000  instead  of 
$1,318,000,000.  Those  are  errors  in  fi|?ures  that  are  no  doubt  due  to 
Uie  fact  that  the  figures  in  the  Senate  Doucment  were  prepared  before 
the  report  was  prepared,  and  the  report  gave  different  figures;  but  the 
principal  difference  is  due  to  this  tact :  That  they  applied  the  ratas 
whidi  the  railroads  received  per  ton  regardless  of  the  distance  the 
freight  was  carried.  Now,  in  all  of  the  computations  of  the  Commis- 
sion they  have  made  rate  comparisons  on  ton  mileage.  In  answering 
this  question  they  went  to  tons  carried.  The  tons  were  carried  differ- 
ent distances  in  the  two  years.  Hence  they  were  not  comparable. 
They  were  entirely  different  units.  And  instead  of  multijjlying: 
the  tonnage  carried  by  the  rate  per  ton  in  this  new  computation,  1 
Imve  taken  their  ton  mileage  and  multiplied  it  by  the  rate  per  ton 
mile,  and  that  gives  the  dif^rence. 

N. 

Statement  shmcing  total  ton-mileage  of  freight  carried  by  the  railroads  of  the 
United  States  for  the  flHcal  years  ending  June  30,  1899,  J 900,  1901,  1902,  and 
1903,  toith  the  total  revenue  accruing  therefrom;  also  the  revenue  which 
would  have  accrued  at  the  average  rate  of  7,t^  mills  per  ton-mile  for  the  years 
ending  June  30,  1900, 1901, 1902,  and  1903,  this  being  the  average  rate  for  the 
year  ending  June  30,  1889 ;  and  the  increase  in  the  revenue  for  the  years  1900, 
1901,  1902,  and  1903  resulting  from  the  increase  in  the  average  rate  per  ton- 
mile  for  those  years. 


Tear  ending  June  83— 


Ton-miles 
(1=1,000,OOU). 


Total  freight 

revenue  as 

charged 

(1=1,000). 


IWW '  1»,(W7 

1900 Ul^hW 

1901 U7,m 

190B 167,280 

1908 178,281 


$913,757 
1,049,266 
1,118,648 
1,207,228 
1,888,020 


Ayeragfe 
rate  per 
ton-mile, 
in  mills. 


Aii.ouut 
freight  rev- 
enue at  rate 
of  7JM  mills, 
being  rate 
f6rl8»9 

a =1,000,000). 


Increase. 


7.24 
7.20 
7.60 
7.67 
7.68 


|»ia,7.'>7 
1,026,177 
1,064,897 
1,188.772 
1,264,120 


$21,080, 000 
68,706,0(10 
68,466,(a) 
88,900,000 


Union  Pacific  System, 
Southern  Pacific  Company, 
Washington,  D.  (7.,  May  «0, 1905. 
Hon.  S.  B.  Elkins, 

Chairman  Committee  on  Interstate  Coynmerce, 

U.  S.  Senate,  Washington^  D.  C. 
Dear  Sir:  Exhibit  N,  filed  with  my  testimony  before  the  Senate 
Committee  on  Interstate  Commerce,  was  based  on  figures  taken  from 
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the  annual  reports  of  the  Interstate  Commerce  Commission.  "  Ton 
miles,"  appearing  on  column  2,  were  taken  from  the  Statistics  of  the 
Railways  of  the  United  States  for  1D03,  of  tho  Interstate  Commerce' 
Commission,  page  67.  The  last  two  items  of  tlie  "  Total  freight  rev- 
enue as  charged,"  column  3,  were  taken  from  page  80  of  1903  sSitistics, 
and  the  first  three  from  Senate  Document  No.  257,  page  8.  The  "ATer- 
age  rate  per  ton  mile,  in  mills,"  was  taken  from  page  95  of  the  statis- 
tics  of  1903. 

The  amounts  in  column  5,  of  Exhibit  N,  were  obtained  by  multi- 
plying the  figures  in  column  2  by  7.24,  the  1809  rate;  and  the  increases 
m  column  6  are  the  differences  oetween  the  amounts  given  in  column 
3  and  those  in  column  5. 

In  discussing  the  surprising  results  revealed  by  these  multiplica- 
tions with  other  witnesses,  I  found  that  the  conclusions  reached  by 
them  did  not  check  with  mine,  and  after  leaving  the  committee  room 
investigation  showed  the  average  rates  per  ton  mile  given  in  column 
4,  copied  from  the  Commission's  statistics  for  1903,  are  not  derived 
from  divisions  of  the  figures  showing  total  freight  revenue  in  column 
3  by  the  ton  mileage  given  in  column  2,  as  they  should  be. 

I  made  the  divisions,  and  give  below,  in  parallel  columns,  the 
average  rates  per  ton  mile  taken  from  the  Commission's  statistics 
and  those  actually  obtained  by  division,  and  have  recast  the  Ediibit 
N  as  follows: 

Statement  ahowinff  the  totdl  ton  mileage  of  fretght  carried  by  the  ratlroadi  of 
the  [/nl(ed  States  for  the  fiscal  vears  endtnff  June  SO,  1099,  1900,  1901,  190t, 
and  1903,  tcith  the  total  revenue  accruing  therefrom;  alio  the  revenue  which 
icould  have  aeerved  at  the  average  rale  of  7.i  mills  per  ton  mile  for  the 
tieart  ending  June  SO,  1900.  1901.  190S,  and  1903,  this  being  the  coBBEirrED 
average  rate  for  the  year  ending  June  SO,  1899;  and  the  increase  in  the 
rmtenae  for  the  years  1900,  1901,  1902.  and  190S,  resulting  from  the  iitorease 
(m  the  overage  rate  per  ton  mile  for  those  yea^s. 


Yaw  «Ddui<  June  ao. 

Ton-miles 

»3r 

Total  freiglit 

ArenigB 

ATsnge 
flirtslon  of 

&1 

freight  revo. 

imiwwa. 

!g;S 

n3,iffli 

!:8 

T.BO 

n,WB.noii 

»L  O.  O.  BtatlMlcs,  IIG^  p.  aO: 

If  the  ton  mileage  of  each  year  be  multiplied  by  the  avera^  rate 
that  prevailed  in  1899,  and  if  such  results  be  compared  with  the 
total  freight  revenue  as  charged,  the  differences  will  give  the  most 
accurate  idea  of  the  increased  revenue  resulting  from  advances  in 
freight  rates  or  changes  in  classification  that  can  possibly  be  obtained. 
In  other  words,  the  mcreases  thus  shown  will  accurately  answer  the 
first  question  contained  in  the  resolution  of  the  Senate  of  the  United 
States,  adopted  March  11, 1904,  which  reads: 

Resolved,  Tbat  the  Interstate  Commerce  CoininlBSlon  la  berebT  directed  to 
(DmlBh  tbe  Senate,  as  speedily  as  may  be  practicable,  a  report  abowlng  tbe 
ar— TOt  4—06 18 
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principal  changes  in  railway  tariff  rates,  whether  resulting  from  the  adoption 
of  new  rates  or  the  amendment  of  freight  classifications,  and  an  estimate  of 
the  effect  of  snch  changes  upon  the  gross  and  net  revenues  of  railway  corpora- 
tions in  the  United  States  daring  each  of  the  fiscal  years  ending  June  thirtieth, 
nineteen  hundred,  nineteen  hundred  and  one,  nineteen  hundred  and  two,  and 
nineteen  hundred  and  three,  as  compared  with  the  gross  and  net  revenue  that 
would  have  been  derived  by  them  under  the  rates  and  freight  classifications  in 
force  during  the  fiscal  year  ending  June  thirtieth,  eighteen  hundred  and  ninety- 
nine. 

The  table  given  above  shows  that  the  increase  in  freight  revenue  of 
the  railroads  in  1903,  due  to  all  of  the  increases  in  rate  and  changes 
in  classification  that  occurred  between  June  30,  1903,  and  June  30, 
1899,  a  period  of  four  years,  amounted  to  $56^185,000  instead  of 
$155,475,502  as  shown  in  the  answer  of  the  Conmussion  to  the  resolu- 
tion of  the  Senate  in  question,  and  that  the  total  increases  of  income 
due  to  rate  increases  for  the  entire  period  of  four  years,  1900-1903, 
inclusive,  amounted  to  $131,000,000  and  not  $302,000,000  as  claimed 
by  the  Ck>mmission,  their  overestimate  of  the  increase  in  1903  being 
about  $100,000,000,  and  for  the  whole  period  $171,000,000. 

I  respectfully  beg  that  this  letter  be  incorporated  as  a  supplement 
to  Exhibit  N  in  my  testimony,  showing  as  it  does  that  the  estimate  of 
the  Interstate  Commerce  Commission  m  Senate  Document  257  makes 
the  benefits  to  the  railroads  from  increases  of  rate  very  much  greater 
than  ihey  should  be. 

Yours,  truly,  J.  Kruttschnitt. 

Mr.  Kruttschnitt  (continuing) .  There  are  some  other  matters  that 
were  called  to  my  attention  in  the  testimony  given,  particularly  about 
Southern  Pacific  lines,  by  Mr.  Call,  before  this  committee,  which  I 
would  like  very  briefly  to  refer  to. 

First,  the  refrigerator-car  contracts.  The  Southern  Pacific  Com- 
pany has  been  held  up  in  the  press  to  the  execration  of  the  public 
because  it  has  made  a  contract  with  the  Armour  Car  Line  for  refrig- 
erating cars.  I  think  it  proper  for  the  information  of  the  commit- 
tee— unless  Mr.  Bobbins  has  explained  the  contract — to  explain  this. 
Did  he  explain  it? 

The  Chairman.  I  do  not  know;  perhaps  you  had  better  do  so 
anyway. 

Sir.  Kruttschnitt.  The  contract  is  one  that  the  Interstate  Com- 
merce Commission  is  familiar  with.  We  give  the  details  of  it  in  our 
report  to  them. 

In  handling  the  green  fruit  and  the  citrus  fruit  of  California, 
which  is  shipped  in  two  or  three  months,  we  must  have  from  four  to 
five  thousand  refrigerator  cars  for  the  purpose.  Those  cars  cost 
roughly  from  $1,000  to  $1,200  a  piece.  From  four  to  five  thousand 
cars  represent,  then,  from  $5,000,000  to  $6,000,000  capital.  The 
Southern  Pacific  Company  has  no  use  whatever  for  refrigerator  cars 
outside  of  the  two  or  three  months  when  the  citrus  and  deciduous 
crops  are  moving.  The  Armour  people  own  from  10,000  to  12,000  of 
those  cars.  They  have,  use  for  tnem  the  year  round,  because  when 
they  are  not  moving  fruit  thev  are  moving  butter  or  beef  or  beer  or 
other  perishable  products.  We  have  simply  made  a  contract  with 
them,  agreeing  to  pay  them  the  mileage  rates  we  pay  connecting  lines 
for  the  use  of  their  equipment  whenever  we  use  their  cars,  wmch  is 
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6  mills  per  mile  run ;  we  pay  that  to  all  of  our  connections.    If  we 
use  a  Burlington  car  we  pay  them  a  per  diem,  a  certain  sum  per  day. 

The  only  difference  between  the  payment  of  the  connecting  line  car 
and  the  refrigerating  car  is  in  the  one  case  we  pay  it  per  mile  run  and 
in  the  other  case  we  pay  a  per  diem.  In  the  case  of  the  connection 
we  pay  a  daily  rental  as  an  incentive  to  get  the  car  home.  That  in- 
centive is  not  necessary  with  the  refrigerating  car,  because  we  are 
alwajs  in  a  hurry  to  move  that,  and  hence  we  pay  by  the  mile  run, 
and  it  is  the  rate  that  was  universally  paid  amongst  the  carriers  them- 
selves prior  to  the  establishment  of  a  per  diem  rate,  which  was  estab- 
lished merely  as  a  spur  to  make  the  borrowing  road  hurry  up  and  get 
its  neighbors'  cars  nome. 

The  Chairman.  That  is  how  much — 20  cents  a  day? 

Mr.  Kruttschnitt.  Twenty  cents  a  day. 

Senator  Newlands.  And  how   much   is  this  charged  in  mills? 

Mr.  KRUTTSCHNrrr.  Six  mills  per  mile  run. 

Senator  Newlands.  And  have  you  computed  that  as  to  how  it  com- 
pares with  the  other  charge? 

Mr.  Krutischnitt.  The  two  were  interchangeable;  but  a  refrig- 
erator car  makes  somewhat  more  mileage,  but  it  costs  very  nearly 
twice  as  much. 

That  is  this  contract  for  which  we  have  been  so  much  abused,  and 
which  it  has  been  intimated  was  entirely  crooked  and  wrong.  When 
we  are  through  with  the  cars  we  do  not  u^e  them  and  do  not  pay  for 
them  any  more,  and  they  take  them  to  another  part  of  the  country 
where  they  can  use  them. 

Senator  Newlands.  There  is  no  question  of  icing  in  this? 

Mr.  Kruttschnitt.  No  ;  we  have  nothing  to  do  with  the  icing. 

Senator  Newlands.  But  those  cars  use  ice? 

Mr.  Kruttschnitt.  Yes ;  but  we  have  nothing  to  do  with  that. 

Senator  Newlands.  Do  they  use  ice  for  the  citrus  fruits? 

Mr.  Kruttschnitt.  Occasionally;  ordinarily  those  cars  are  used 
for  citrus  fruits  in  winter  to  prevent  freezing. 

Senator  Newlands.  Yes ;  1  suppose  so. 

Mr.  Kruttschnitt.  But  there  was  one  year  when  the  Southern  Pa- 
cific shipped  oranges  from  California  all  the  year;  in  other  words, 
shippers  kept  them  in  cold  storage  and  shipped  them  through  the 
summer;  and  in  such  a  case,  of  course,  ice  was  required. 

Senator  Newlands.  But  you  have  nothing  to  do  with  the  icing. 

Mr.  Kruttschnitt.  No;  nothing  to  do  with  that.  The  car  line 
own  their  own  ice  houses  and  make  their  contracts. 

Senator  Kean.  Do  they  have  publishe'd  rates?  Do  they  publish 
rates  with  your  rates? 

Mr.  Kruttschnitt.  Whether  they  are  published  with  our  rates  I 
do  not  know,  but  they  are  public. 

This  contention  of  the  orange  powers  with  the  Southern  Pacific 
and  the  Santa  Fe  interests,  to  which  Mr.  Call  devoted  so  much  at- 
tention, and  in  which  Southern  Pacific  interests  were  misrepresented, 
was  probably  the  longest  contention  we  have  ever  had  with  shippers. 

It  nas  been  stated  here  by  a  number  of  shippers  that  they  had  no 
difficulty  in  agreeing  with  the  carriers  on  rates.  T  can  confirm  that 
in  an  experience  running  back  some  twenty-seven  years  over  the 
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lines  of  the  Southern  Pacific  System.  We  have  never  had  any  serious 
trouble  with  shippers.  Whenever  there  has  been  a  contention  about 
rates  it  has  usually  been  settled  amicably.  This  orange  contention, 
however,  which  is  being  bitterly  contested,  is  not  legitimately  a 

auestion  which  the  carrier  can  settle.  Underneath  it  all  is  a  loss  to 
lie  orchardist  through  overproduction.  His  profits  have  fallen,  and 
in  casting  around  for  some  way  to  recover  himself  he  sees  the  railroad 
and  he  attacks  the  railroad.  The  rates,  considering  the  service  ren- 
dered, are  extremely  reasonable.  I  will  not  go  into  all  of  the  details 
as  to  why  it  is  reasonable,  but  I  will  ask  leave  to  leave  with  3^ou 
Exhibit  A,  which  is  a  copy  of  a  statement  that  I  filed  at  the  time  with 
the  Commission  explaimng  the  railroad  side  of  the  rate  contention. 
I  have  a  copy  which  I  will  leave  with  the  stenographer. 

Exhibit  K. — Statement  furnished  hy  J.  Kmttschnitt^  vice-president 

Southern  Pacific  Company. 

GENERAL  COST  OF  OPERATING  L08   ANGELES-EL  PASO  AND  LOS  ANGELB0- 

OGDEN   LINES. 

The  line  from  Los  Angeles  to  El  Paso,  813  miles,  is  made  up  of 
the  main  line  of  the  Los  Angeles  division — ^Los  Angeles  to  Yuma — 
250  miles,  and  the  main  line  of  the  Tucson  division — Yuma  to  El 
Paso — 563  miles.  The  average  cost  of  running  a  freight  train  1 
mile  on  the  main  line  of  the  Los  Angeles  division  for  the  first  three 
months  of  the  calendar  year  1903  was  $2.23,  excluding  taxes,  better- 
ments, and  fixed  charges*.  Therefore  the  totiEd  cost  of  running  it  250 
miles,  from  Los  Angeles  to  Yuma,  would  be  $557.50.  The  cost  of 
running  a  freight  train  1  mile,  for  the  same  period,  on  the  Tucson 
division,  was  $1.60;  and  the  total  cost  of  running  it  663  miles,  from 
Yuma  to  El  Paso,  is,  therefore,  $900.80,  or  a  grand  total  cost  of 
$1,458.30  between  Los  Angeles  and  El  Paso,  a  distance  of  818  miles, 
or  an  average  of  $1.79  for  1  mile. 

The  number  of  ^oss  ton^,  or  the  weight  of  the  revenue-pa]ping 
freight  and  the  weight  of  the  cars  necessary  for  its  transportation, 
averaged  891  tons  to  each  train,  of  which  400  tons  were  revenue-pay- 
ing freight  and  491  tons  the  weight  of  cars  to  carry  it.  The  aead 
weight  of  car  hauled  to  enable  the  company  to  earn  the  freight  was 
1.23  tons  for  every  ton  of  revenue-yielding  contents. 

By  dividing  the  cost  per  train  mile  by  the  gross  tons  per  train  we 
find  the  average  cost  of  hauling  1  gross  ton  1  mile  to  be  2.01  mills. 
The  cost  of  hauling  one  ton  of  paying  freight,  with  its  pro  rata  of 
1.23  tons  of  the  dead  weight  of  car  was,  therefore,  2.23X2.01=4.48 
(mills). 

As  tlie  average  earnings  per  ton  mile  on  all  commercial  traffic  were 
9.6  miUs,  we  see  that  47  per  cent  of  the  earnings  were  absorbed  by 
expenses. 

The  line  from  Los  Angeles  to  Ogden  is  made  up  of  276  miles  of  the 
San  Joaquin  division,  on  which  the  average  cost  of  running  a  freight 
train  1  mile  was  $1.58,  or  a  total  for  the  276  miles  of  $436.08;  and  169 
miles  of  the  Western  division,  costing  an  average  of  $2  per  train  mile, 
or  a  total  of  $338 ;  and  188  miles  of  the  Sacramento  oivision,  at  an 
average  cost  per  train  mile  of  $1.98,  or  a  total  cost  of  $372.24;  and 
563  miles  of  the  Salt  Lake  division,  costing  $1.53  per  freight-train 
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mile,  or  a  total  cost  of  $861.39.  This  makes  a  grand  total  cost  of 
$2,007.71  for  running  a  freight  train  the  1,196  miles  separating  Ogden 
from  Los  Angeles,  or  an  average  of  $1.68  per  train  mile. 

The  average  number  of  gross  tons  of  dead  and  revenue-producing 
freight  per  train  was  788,  of  which  369  tons  were  revenue  producing. 
That  i^  to  say,  for  each  ton  of  freight  yielding  revenue  there  were 
hauled  1.14  tons  of  dead  weight  of  car.  The  average  cost  of  mov- 
ing a  gross  ton  1  mile,  obtained  by  dividing  $1.68,  the  cost  of  mov- 
ing a  train  1  mile,  by  the  number  of  gross  tons  in  a  train,  or  788,  is, 
therefore,  2.13  mills.  As  it  is  necessary  to  haul  1.14  tons  of  deaa 
weight  for  each  ton  that  pays  its  way,  the  cost  per  ton  mile  of  freight 
is  2.14X2.13=4.55  (mills). 

The  earnings  from  all  traffic  on  the  line  being  9.96  mills  per  ton 
mile,  45  per  cent  of  the  earnings  are  seen  to  be  absorbed  in  the  ex- 
penses 01  carrying  the  freight 

ACTUAL  COST  OF  TRANSPORTING  A  TRAIN  OF  ORANGES  FROM  LOS  ANGELES 

TO  EL  PASO  AND  FROM  LOS  ANGELES  TO  OGDEN. 

The  answer  to  this  question  is  of  the  same  general  nature  as  those 
^ven  above  for  general  traffic,  but  the  amounts  are  profoundly  af- 
fected by  the  discriminating  conditions  under  which  the  citrus-fruit 
traffic  is  handled.  The  principal  causes  increasing  the  cost  of  han- 
dling citrus  fruit  are  as  follows : 

1.  All  of  this  traffic  is  handled  in  refrigerator  cars,  which  not 
only  cost  43  per  cent  more  to  build  than  the  ordinary  box  car  of 
much  greater  freight-carrying  capacity,  but  which  weigh  35,000 
pounds,  which  is  2  tons  or  13  per  cent  more  than  the  ordmary  box 
car. 

2.  The  ordinary  freight  car  is  loaded  and  earning  revenue  72  per 
cent  of  the  total  number  of  miles  run  by  it  in  the  course  of  the  year. 
The  refrigerator  car  is  loaded  in  one  direction  and  is  hauled  86  per 
cent  of  the  miles  in  the  reverse  direction  empty.  It  is  loaded  and 
earning  revenue,  therefore,  for  only  57  per  cent  of  the  miles  run  by 
it  in  traffic. 

3.  Although  the  company  may  have  ample  equipment  of  its  own, 
at  a  given  time  and  place,  to  move  citrus  fruit,  it  is  compelled  to  keep 
special  equipment  in  large  quantities  on  hand  in  order  to  accommo- 
date it  The  total  rental  payments  on  this  account,  per  car  loaded 
with  citrus  fruit,  run  1  nule,  amount  to  one-half  mill  per  ton  mile 
of  loading. 

4.  This  special  equipment  must  be  stored  at  convenient  points 
from  which  the  cars  are  distributed  by  switching  or  local  freight- 
train  service  to  loading  platforms.  The  cars  after  their  long  trips 
have  to  be  assorted  and  switched  to  sidetracks  to  be  repaired  and 
fumigated,  and  after  loading  they  have  to  be  switched  to  icing  tracks 
for  refrigeration.  The  average  cost  of  the  extra  service  performed 
on  this  dass  of  equipment,  and  not  incidental  to  ordinary  traffic, 
amounts  to  about  $7  per  car  on  all  the  cars  of  oranges  moved  in  the 
season,  or  about  0.7  mill  per  ton  mile,  based  on  the  orange  haul  on 
the  Southern  Pacific  Company's  lines. 

6.  One-half  of  the  total  number  of  refrigerator  cars  loaded  with 
citrus  fruit  are  sent  out  under  refrigeration,  the  average  number  of 
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tons  of  dead  weight  of  ice  on  which  the  company  earns  no  revenue 
being  5. 

To  determine  the  additional  cost«of  hauling  a  train  of  citrus  fruit, 
the  most  important  consideration  is  the  ratio  of  dead,  or  nonrevenue- 
producing  load,  to  live  or  revenue-producing  load.  The  actual  cost 
to  the  company,  leaving  out  the  element  of  risk,  is  exactly  the  same 
to  move  at  a  given  speed  a  given  tonnage  of  coal  or  silks  and  laces 
or  citrus  fruit  or  lumber  or  any  other  commodity.  It  matters  little 
to  the  locomotive  hauling  the  train  whether  5  or  75  per  cent  of  the 
load  coupled  to  it  is  revenue-producing  tonnage  or  not.  The  ex- 
penditure of  energy  and  of  labor  in  moving  the  train  is  the  same. 
It  therefore  follows  that  as  the  railroad  company  expends  a  larger 
amount  of  energy,  equivalent  to  money,  in  moving  a  ton  of  freight 
that  requires  an  incidental  service  of  moving  4  or  5  tons  of  dead 
weight  or  package  the  cost  of  moving  the  necessary  package  must 
be  borne  by  the  ton  of  freight  it  contains. 

In  our  answer  to  the  first  question  we  showed  that  with  average 
traffic  the  railroad  company  has  to  haul  very  little  over  1  ton  of 
dead  weight  for  each  ton  of  paying  freight.  With  citrus  fruit  the 
em^tv  refrigerator  car  weighs  17.5  tons.  The  weight  of  the  ice  di- 
videa  by  2,  as  only  every  other  car  is  iced,  or  2.5  tons,  being  added, 
the  total  weight  or  the  refrigerator  car  and  ice  is  20  tons.  The  pay- 
ing  load  pe/car  is  13  tons.*^The  average  number  of  orange  ca£  In 
a  train  running  from  Los  Angeles  to  El  Paso  being  27,  and  from 
Los  Angeles  to  Ogden  24,  the  net  results  to  the  company  will  there- 
fore be  as  follows : 

Lo%  Angeles  to  El  Paso. — ^The  cost  of  an  average  train  mile,  as 
shown  above,  is  $1.79.  The  cost  per  ^oss  ton-mile  of  car  and  con- 
tents is  2.01  mills.  The  paying  load  in  an  orange  train,  at  13  tons 
per  car,  is  351  tons.  Each  car  Uiat  carries  oranges  from  Los  Angeles 
to  El  Paso  is  hauled  over  the  line  from  El  Paso  to  Los  Angles  86 
per  cent  of  the  distance  empty.  The  gross  tons  involved  in  this  move- 
ment from  El  Paso  to  Los  Angeles  are  406 ;  the  gross  weight  of  cars 
in  a  train  of  oranges  hauled  from  Los  Angeles  to  El  Paso  is  540  tons; 
and  the  tons  of  loading,  351,  making  a  grand  total  of  1,297  gross  tons 
for  each  train  load  of  paying  freight.  Divide  this  by  351,  the  paying 
load,  and  we  find  that  for  every  ton  of  revenue-producing  freight 
hauled  we  are  compelled  to  haul  2.7  tons  of  dead  weight,  or  the  total 
number  of  tons  hauled  for  each  ton  of  revenue-producing  freight  is 
3.7.  In  other  words,  the  company  collects  revenue  on  1  ton-mile 
of  service  and  renders  3.7  ton-miles.  The  cost  per  ton-mile  of 
revenue-paying  freight  will,  therefore,  be  3.7X2.01=7.4  (mills). 
To  this  shoulabe  added  the  additional  cost  of  rental  of  special  cars, 
0.5  mill;  the  cost  of  switching  service,  refrigeration,  switching  to 
special  repair  tracks,  cost  of  furnishing  special  facilities  in  terminal 
yards,  etc.,  aggregating  0.7  mill,  making  a  grand  total  cost  per  ton- 
mile  of  8.6  mifis. 

The  total  cost  of  hauling  such  a  train  from  Los  Angeles  to  El  Paso 
would  be  $2,455.  The  revenue  from  the  carriage  of  citrus  fruit  in 
such  a  train  amounts  to  $3,484,  from  which  it  will  be  seen  that  71  per 
cent  of  the  revenue  is  taken  up  in  expenses,  without  taking  into  con- 
sideration the  extra  expense  of  the  preferred  movement  ^ven  this 
traffic,  the  cost  of  delay  imposed  on  other  traffic  by  the  discrimina- 
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tion,  the  additional  wear  and  tear  and  fuel  by  moving  these  trains 
at  greater  rate  of  speed. 

Eos  Angeles  to  Ogden. — The  cost  of  an  average  train  on  the  line 
from  Los  Angeles  to  Ogden,  as  ^own  above,  is  $1.68,  and  the  cost 
per  g^oss  ion-mile  of  car  and  contents  is  2.13  mills.  The  paying 
load  in  an  orange  train,  at  13  tons  per  car,  amounts  to  311  tons. 
Each  car  that  carries  oranges  from  Los  Angeles  to  Ogden  is  passed 
over  the  line  from  Ogden  to  Los  Angeles,  86  per  cent  of  the  distance, 
empty.  The  gross  tons  involved  in  this  movement  per  train  load 
are  361.  The  weight  of  cars  involved  in  the  haul  of  a  train  load  of 
empty  refri^rator  cars,  Los  Angeles  to  Ogden,  is  477.  The  weight 
of  contents  is  311  tons,  or  a  total  of  l,t49  tons  per  train  load  of 
citrus  fruit  east  bound  over  the  Los  Angeles-Ogden  route.  Dividing 
this  by  311,  the  weight  of  the  paving  Toad  in  such  a  train,  we  find 
that  for  every  ton  of  revenue-producing  freight  liauled  we  are  com 
pelled  to  haul  2.7  tons  of  dead  weight,  or  the  total  number  of  tons 
nauled  for  each  ton  of  revenue-paying  freight  is  3.7.  The  cost  per 
ton-mile  of  revenue-paying  freight  will,  therefore,  be  3.7X2.13=7.9 
(mills). 

To  this  should  be  added  the  cost  of  rental  of  special  cars  for  this 
service,  extra  switching  and  refrigerating,  switching  to  special  repair 
tracks,  cost  of  furnismng  special  facilities  in  terminals,  yards,  etc., 
amounting  to  1.2  mills  per  ton-mile,  or  a  total  of  9.1  mills  per 
ton-mile. 

The  total  cost  of  hauling  such  a  train  from  Los  Angeles  to  Ogden 
is  $3,385;  the  revenue  derived  from  its  carriage  amounts  to  $3,086; 
from  which  it  will  be  seen  that  on  the  Los  Angeles-Ogden  line,  on 
account  of  the  greater  length  of  haul,  as  compared  with  the  Los 
Angeles-El  Paso  route,  the  expenses  amount  to  110  per  cent  of  the 
earnings,  without  taking  into  account  the  extra  expenses  for  the  pre- 
ferred movement,  cost  of  delay  imposed  on  other  traffic  by  this  dis- 
crimination, additional  wear  and  tear  and  fuel  through  moving  these 
trains  at  a  greater  rate  of  speed,  etc. 

The  expenses  referred  to  above  are  operating  expenses  only,  and 
include  nothing  for  taxes,  betterments,  and  fixed  charges.  The  rev- 
enue per  ton  on  which  the  above  is  based  is  the  Southern  Pacific  pro- 
portion of  the  average  freight  charged  on  oranges  shipped  from  Los 
Angeles  to  Chicago,  Cincinnati,  Pittsburg,  and  New  York.  The 
throu^  rate  to  alTthese  points  is  $1.25  per  nundred  pounds,  and  our 
proportion  of  this  through  rate  differs  according  to  destination.  For 
example,  on  oranges  shipped  from  Los  Angeles  via  El  Paso  we 
receive  42.5  cents  on  shipments  to  New  York  and  56.4  cents  on  ship- 
ments to  Chicago,  the  average  rates  received  by  us  to  the  four  points 
mentioned  being  49.7  cents  per  hundred  pounds.  Similarly,  on 
oranges  shipped  from  Los  Angeles  via  Ogden  the  Southern  Pacific 
average  earmngs  are  49.4  cents  per  hundr^  pounds. 

BELATIVS  TO  THB  COST  OF  OPERATING  FOR  THE   TEARS   1903   AND   1902. 

The  average  cost  of  running  a  train  1  mile  for  the  first  eight  months 
of  the  fiscal  year  1902-3  was  $1.79  on  the  Southern  Pacific  lines  west 
of  El  Paso,  and  for  the  same  period  of  the  fiscal  year  1901-2  it  was 
$1.72.    Every  item  of  operatmg  expense  shows  an  increase  except 
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one,  that  of  fuel  for  locomotives,  which  has  decreased  through  the 
substitution  of  oil  for  coal. 
Thecost  per  train-mile  for  each  item  of  service  is  shown  bdow: 
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Some  of  the  particular  items  of  increased  prices  that  have  affected 
the  expenses  of  railroad  operation,  as  compared  witi»  the  last  year, 
are  the  following; 

Bedwood  cross-ties,  at  Oakland,  in  1902,  cost  40  cents  each;  in  1903, 
SO  cents  each,  or  an  increase  of  25  per  cent. 

Sawed  pine  ties  last  year  cost  27J  ceitts ;  this  year  SOJ  cents,  or  an 
increase  of  11  per  cent. 

Bough,  merchantable  pine  lumber,  at  Oakland,  last  year  cost  $13.50 
per  1,000  feet  J  this  year,  $16,  or  19  per  cent  more  than  last  year. 

Car  stock  f.  o.  b.,  Oregon  and  California  mills,  last  year  cost  $13; 
this  year  the  same  material  cost  $16,  or  23  per  cent  more. 

Bough,  merchantable  redwood  lumber  cost  last  year  $15  per  1,000 
feet,  and  this  year  cost  $17,  or  an  increase  of  1^  P^r  cent 

Kough,  clear  redwood  has  increased  from  ^6  to  $31,  or  19  per 
oent. 

Milled  redwood  has  increased  from  $26  to  $30,  or  15  per  cent. 

Brick  last  year  cost  $5.75 ;  this  year,  $7 ;  increase,  22  per  cent. 

Pig  iron  last  year  cost  $23.25 ;  this  year,  $25.60 ;  increase,  10  per 
cent 

Illuminating  oil  increased  during  the  same  period  from  14  cents  to 
164  cents,  or  18  per  cent 

Sheet  steel  increased  from  1,41  to  2.24  cents,  or  69  per  cent 

Fire-box  steel  rose  from  2.16  cents  to  2.64  cents,  or  22  per  cent 

First-class  passenger  cars  in  1902  cost  $7,430,  and  in  1903  cost 
$9,000 ;  increase,  21  per  cent 

Stock  cars  which  in  1901  cost  $546  increased  in  1902  to  $707,  or 
80  pu'  cent 

Mogul  freight  engines  costing  in  1901  $12,725  in  1902  cost  $15,840, 
or  24  per  cent  more. 

Consolidation  freight  locomotives  increased  from  $16,000  in  1901 
to  $17,800  in  1902,  or  19  per  cent 

Passenger  locomotives  increased  from  $13,700  in  1901  to  $16,700  in 
1902,  or  23  per  cent. 

Where  figures  are  given  comparing  prices  in  1901  and  1902,  re- 
spectively, we  have  no  correspoiiaing  prices  for  1903 ;  but  as  the  prices 
ot  material  and  labor  have  increased  the  prices  of  locomotives  and 
equipment  can  not  fail  to  be  higher  in  1903  than  in  1902. 

During  the  present  fiscal  year,  on  account  of  the  higher  cost  of  liv- 
ing generally,  we  have  been  obliged  to  increase  the  wages  of  nearly 
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all  of  our  employees,  the  result  being  to  enormously  increase  the  cost 
of  operating.  For  example,  the  wages  of  conductors,  brakemen,  en- 
gineers, and  firemen  have  been  increased  about  15  per  cent,  yardmen 
have  been  increased  15  per  cent,  the  wages  of  teleCTaph  operators  and 
agents  have  been  increased  7^  per  cent,  whilst  large  increases  have 
also  been  granted  machinists,  Doiler  makers,  and  other  ^op  em- 
ployees. 

The  expenses  have  also  been  affected  through  the  railroads  having 
to  handle  much  larger  increases  in  traffic  than  they  were  prepared  to 
do  with  existing  facilities,  and,  although  money  has  been  freely 
spent  to  increase  them,  the  result  has  been  congested  terminals  and 
^ops,  as  well  as  inability  to  make  repairs  on  locomotives  and  equip- 
ment when  necessary.  With  the  increased  expenses  any  reduction 
in  rates  would  result  in  still  smaller  net  returns. 

While  it  is  true  that  the  citrus  fruit  has  not  been  moved  as  expe- 
ditiously as  formerly,  the  fact  remains  that  this  has  been  a  preferred 
service,  and,  while  all  traffic  has  been  delayed,  the  preference  has  been 
given  to  the  orange  traffic,  and  general  traffic  has  been  discriminated 
against,  it  has  been  moved  faster  and  has  been  given  a  classification 
higher  than  any  other  freight  moved  over  the  company's  lines. 

Damage  claims  paid  on  shinments  of  citrus  fruits  for  the  past 
twelve  months  have  aggregated  $40,000,  or  about  4  per  cent  of  the 
total  earnings  on  citrus  fruit,  through  and  local.  The  total  loss  and 
damage  on  the  Pacific  System,  on  account  of  all  freight,  has 
amounted  to  $146,000  for  the  first  ten  months  of  the  present  fiscal 
year^  or  only  one-half  of  1  per  cent  of  the  total  commercial  freight 
earnings,  showing  the  claims  on  citrus  fruit  to  have  been  out  of  all 
proportion  to  those  on  other  traffic 

The  effect  of  the  heavy  increase  in  prices  paid  for  material  in  1903 
over  those  paid  in  previous  year,  which  were  in  addition  to  heavy 
increases  in  prices  in  1902  over  the  year  preceding,  as  well  as  a  rise 
in  wages  generally,  is  shown  in  the  general  operations  on  the  Southern 
Pacific  lines  for  the  present  fiscal  year  to  date,  as  compared  with  the 
same  period  of  1902  and  1901.  According  to  the  report  of  the 
comptroller  of  the  company  the  gross  earnings  of  all  the  Southern 
Pacific  lines  for  the  ten  months  ending  April  30  (last  report  issued 
for  1903)  shows  as  follows: 

1901  164, 017, 677. 00 

1902  70,  295, 612. 00 

1903  73,092.502.00 

The  operating  expenses  and  taxes  for  the  same  periods  were : 

1901  $42, 059,  298. 00 

1902  46, 950, 989. 00 

1903  61,940,206.00 

The  earnings,  after  deducting  operating  expenses  and  taxes,  for 
the  same  periods  were : 

1901 $21, 958,  378. 72 

1902 23,  344, 522.  91 

1903 21, 152, 295. 64 

Thus,  although  the  earnings  increased  in  the  two  years  in  question 
something  over  $9,000,000,  the  expenses  increased  nearly  $10,000,000, 
leaving  considerably  less  net  earnings  than  two  years  ago  when  much 
less  traffic  was  handled,  and  over  $2,000,000  less  net  earnings  than 
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we  had  last  year,  these  net  earnings  being  previous  to  payment  of 
taxes,  betterments,  and  fixed  charges. 

The  increase  in  expenses  on  the  Southern  Pacific  lines  is  not  ab- 
normal. An  examination  of  the  increase  in  gross  earning,  expenses, 
and  net  earnings  of  the  various  railroad  lines,  aggregating  157,000 
miles,  forming  nearly  80  per  cent  of  the  total  mileage  of  the  United 
States,  showed  for  the  calendar  year  1902  an  increase  in  expenses  of 
$85,000,000,  and  compared  with  the  increase  in  ^oss  earnings  of 
$82,000,000  reflected  a  loss  in  net  revenue  for  these  hues  of  $3,000,000. 

J.  KRUTTOCHNrPr, 

Vice-President  Soutfiem  Pacific  Company. 

Mr.  Kruttschnitt.  The  slow  time  and  indifferent  service  claimed  in 
connection  with  the  orange  rate  was  not  due,  as  claimed  by  Mr.  Call, 
if  you  will  pardon  the  expression,  to  the  "  cussedness  "  of  the  rail- 
roads who  were  indifferent  to  making  time  because,  as  he  said,  they 
had  divided  up  the  freight  amongst  them,  but  it  was  due  to  a  fact 
that  personally  and  through  our  traffic  and  operating  officers  we  had 
for  the  last  three  years  been  impressing  on  the  California  public, 
and  that  was  that  following  the  enormous  development  of  business 
that  followed  the  Spanish  war  none  of  the  locomotive  and  car  works 
in  the  country  were  able  to  turn  out  locomotives  and  cars  fast  enough 
to  meet  the  orders  of  the  railroads  or  the  demands  of  the  public 
Despite  enormous  orders  we  put  in,  orders  of  120  or  130  new  loco- 
motives, we  would  find  before  they  were  delivered  that  even  with 
these  orders  we  would  be  shorter  than  before  the  orders  were  placed ; 
and  for  the  past  four  years  we  have  been  trying  to  catch  up,  and  the 
reason  the  service  was  better  last  year,  whic^  is  admitted  in  the 
testimony,  was  because  we  had  finally  caught  up. 

Another  statement  is  made  in  here  that  is  glaringly  incorrect.  This 
is  in  the  testimony  of  Mr.  Call,  and  the  statement  is  so  astonishing 
to  me  that  I  will  read  it: 

The  net  income  per  mile  of  tbe  Southern  Pacific  in  1885  was  $2,209,  and  in 
1903  was  $4,037  per  mile. 

"These  figures  are  taken  from  the  reports  filed  by  the  railways 
themselves,  but  by  the  method  of  bookkeeping  employed  are  grossly 
unfair  toward  the  public.  They  are  unrair  in  not  including  the 
earnings  of  subsidiary  corporations  which  are  largely  supported  at 
the  expense  of  the  railways  themselves,  such  as  the  express  busi- 
ness, the  sleeping-car  business,  the  telegraph  business,  and  the  car- 
line  business.^  Having  signed  many  of  these  reports  to  the  Interstate 
Commerce  Commission  myself,  I  took  the  trouble  to  call  on  the 
Commission  to-day  to  fina  out  whether  I  had  ever  signed  juggled 
bookkeeping  reports,  and  I  am  utterly  unable  to  understand  the 
statement,  because  the  Commission  prescribes  the  form  on  which  we 
shall  report;  it  is  their  bookkeeping,  not  ours. 

Furthermore,  every  one  of  the  items  which  this  gentleman  said  have 
l)een  suppre^ed  or  kept  out  are  clearly  entered  on  that  report  That 
is  in  the  possession  of  the  Commission,  and  he  no  doubt  referred  to  it  as 
the  net  earnings  per  mile  are  identical  with  the  figures  quoted  by  him. 
There  are  entries  in  the  company's  earnings  for  telegraph,  for  ex- 
press business,  for  sleeping-car  business,  and  for  the  car-line  Dusiness; 
an  item  specially  giving  the  exact  amount  of  business  to  the  Armour 
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Car  Line  and  some  75  or  100  other  private  car  lines  to  which  we  have 
paid  money. 

Senator  Newlands.  Do  you  mean  to  say  that  there  are  as  many  as 
76  to  100  private  car  lines  in  the  country  ? 

Mr.  Kruttschnitt.  Yes ;  there  must  be  that  many  or  very  near  it. 
In  looking  at  the  page,  which  is  typewritten,  I  realize  that  perhaps 
75  may  be  too  many,  but  it  fills  a  large  pa^e  of  cap  paper  closely 
spaced.  Although,  after  the  explanation  I  have  given  as  to  where 
the  revenue  goes,  it  may  seem  to  some  that  the  railroads  are  making 
too  much  money,  I  want  to  call  your  attention  to  the  advance  fig- 
ures for  1904,  which  have  been  out  just  a  few  months,  published  by 
the  Interstate  Commerce  Commission. 

The  earnings  for  1904  show  an  increase,  roughly,  of  $66,000,000 
over  1903.    The  expenses,  an  increase  of  $75,000,000  over  1903. 

Senator  Newlands.  That  is  operating  expenses. 

Mr.  Kruttschnitt.  Yes,  and  net  earnings  for  1903  were 
$643,000,000;  for  1904,  $634,000,000.  Dividends  and  surplus,  1903, 
$260,000,000 ;  for  1904,  $236,500,000. 

Now,  the  railroads  in  the  past  four  or  five  years  have  had  their  ex- 
penses largely  increased  through  compliance  with  the  safety-appli- 
ance act.  That  may  have  appeared  at  the  time  a  very  innocent  act, 
but  at  a  very  conservative  estimate,  based  on  the  number  of  locomo- 
tives now  owned  by  the  carriers  and  the  number  of  freight  cars,  leav- 
ing out  passenger  cars,  which  were  already  equipped,  it  cost  them 
about  $103,000,000  to  complv  with  that  law. 

There  is  a  strong  demand  on  the  part  of  the  public  and  an  equally 
strong  desire  on  the  part  of  the  railroad  managers  to  fully  equip 
their  lines  with  block  signals.  Unless  they  do  it  themselves  I  am 
convinced  that  laws  similar  to  the  safety-appliance  laws  will  be 

gassed,  and  our  lines  at  least  have  made  a  very  pronounced  beginning, 
tut  the  cost  of  equipping  a  line  thoroughly  with  block  signals  runs 
up  between  $800  and  $1,000  a  mile.  Tliere  are  at  present  between 
200,000  and  300,000  miles  of  road  in  the  country,  of  which  we  might 
say  fully  one-half  are  main  lines  that  will  have  to  be  block  signaled. 
The  expense  will  therefore  run  up  close  to  $100,000,000.  Much  work 
remains  to  be  done  in  the  way  of  reducing  ^ades 

Senator  Newlands.  How  long  would  it  take  to  do  that  if  they 
started  in  all  over  the  country  at  this  time  ? 

Mr.  Kruttschnitt.  I  think  that  will  have  to  be  answered  by  say- 
ing that  it  would  depend  verjr  largely  on  business.  If  business  were 
good,  the  roads  would  go  at  it  and  keep  at  it  vigorously.  Business 
is  good  now.  The  lines  I  represent  have  just  placed  oraers  for  put- 
ting in  blocking  signals  to  the  extent  of  three-quarters  of  a  million 
doUars  this  year.  We  do  not  want  to  be  driven  to  it  by  law ;  we 
want  to  do  it  as  soon  as  we  can.  Other  roads  are  doing  the  same 
thing. 

The  Chairman.  Where  are  they  to  get  the  money  to  do  it;  where 
is  this  $100,000,000  to  come  from;  out  of  the  earnings,  or  would 
the  roads  have  to  borrow  it? 

Mr.  Kruttschnitt.  I  suppose  it  would  depend  a  good  deal  on  the 
condition  of  the  earnings.  A  good  deal  will  come  out  of  earnings; 
possibly  some  will  have  to  be  borrowed. 

Senator  Newlands.  In  what  time  could  we  expect  the  whole  100,000 
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miles  of  track,  under  present  conditions  of  business,  to  be  put  in  with 
the  block  system  ? 

Mr.  Kruttschnitt.  I  did  not  catch  the  first  part  of  your  question. 

Senator  Newlands.  I  say  within  what  time  could  we  reasonably 
exp>ect,  if  present  conditions  continue,  that  the  whole  100,000  miles  of 
main  track  would  be  put  under  the  block  system? 

Mr.  KRUTTSCHNrrr.  I  should  say  it  woul(d  be  like  emptying  a  quart 
of  molasses  out  of  a  cup.  The  first  year  or  two  we  would  do  a  great 
deal ;  then  after  that  it  would  not  be  so  fast.  In  other  words,  out  of 
100,000  miles  necessary  to  be  equipped,  the  first  10,000  miles  so 
equipped  would  probably  cut  oflP,  instead  of  10  per  cent  of  the  danger, 
probably  25  per  cent  of  the  danger;  and  another  10,000  might  cut  off 
another  25  per  cent  of  the  danger.  But  after  that  it  would  so  on  very 
much  more  dowly.  We  are  putting  in  some  700  miles  of  olock  sig- 
naling this  year,  but  selecting  the  700  miles  on  the  most  dangerous 
part  of  the  road,  so  as  to  give  us  the  maximum  of  safety. 

Senator  Newlands.  How  much  mileage  do  you  hayef 

Afr.  KRUTTSCHNrrr.  We  have  between  15,000  and  16,000  miles. 

Senator  Newlands.  That  would  be  about  one-twentieth. 

Mr.  Kruttschnitt.  About  one-twentieth;  yes.  I  think  we  have 
some  700  or  800  miles  of  block  signaling  in  already. 

Immense  sums  of  money  have  been  already  spent  for  reducing 
grades,  curves,  and  for  shortening  lines  for  the  purpose  of  handling 
traffic  cheaper,  reducing  the  rates,  and  thereby  developing  the  country. 
One  of  the  gentlemen  who  spoke  here,  I  think  from  Kansas  City,  told 
you  with  a£nirable  clearness  how  he  attributed  the  growth  of  Kansas 
and  the  Southwest  to  the  cooperation  of  the  merchants  and  the  rail- 
roads. There  is  no  question  tnat  the  railroads  by  reducing  rates  have 
stimulated  traffic,  not  only  stimulated  traffic,  but  Dy  buying  material — 
steel  rails,  steel  bridges,  steel  cars — have  stimulated  manufacturing 
and  have  promoted  the  general  wave  of  prosperity  that  has  been  mov- 
ing over  the  country  for  the  past  four  or  nve  years,  and  even  now 
seems  to  be  higher  than  ever. 

The  heavier  loads  that  we  put  in  our  cars,  the  heavier  duty  we  have 
imposed  on  our  locomotives,  has  required  heavier  cars  and  heavier 
locomotives.  There  are  at  present  some  1,600,000  freight  cars  in  tlie 
United  States.  A  small  proportion  only  are  of  metal ;  but  we  have 
already  noticed  that  with  the  advent  ox  the  metal  car  the  wood  car 
is  disappearing  at  a  rate  increasing  in  geometrical  progression.  In- 
stead  or  having  a  few  hundred  wrecked  and  smashed  a  year,  they 
are  wrecked  and  smashed  by  the  thousands ;  they  are  furnishing  the 
buffers  between  these  metal  cars.  The  roads  are  going  to  require 
ve^  large  amounts  of  capital  to  replace  these  cars. 

To  anticipate  a  question,  not  all  of  that,  of  course,  will  go  to  capi- 
tal account;  a  large  amount  will  go  to  operating  expenses,  because 
these  cars  will  replace  old  ones. 

Senator  Newlands.  Your  aim  in  carrying  on  your  expense  account 
is  to  keep  your  road  with  its  present  equipment  and  its  present  con- 
dition, ana  anything  that  improves  the  road  or  increases  thie  equip- 
ment you  charged  to  betterments,  I  presume? 

Mr.  KRUTTSCHNrrr.  To  a  certain  extent  only.  The  roads  are 
charging  very  liberally  at  the  present  time  betterments  to  operating 
expenses.     There  was  a  time,  perhaps — some  ten  or  fifteen  years 
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ago — when  the  opposite  policy  was  pursued.  It  was  extrem^ 
sharply  criticised.  Attention  was  drawn  to  it  at  the  time  of  tha 
exposure  of  Eeinhart,  who  was  president  of  the  Atchison  Railroad. 
He  had  charged  immense  sums  that  should  have  gone  to  operating 
expenses  to  betterments — ^had  made  an  incorrect  showing  of  the  books. 
The  pendulum  has,  perhaps,  swung  to  the  other  end  ox  its  path,  and 
the  roads  are  very  generous  now  in  charging  small  betterments  to 
operating  expenses. 

Senator  Newlands.  That  operates  to  the  advantage  of  the  public. 

Mr.  Kruttschnitt.  Unauestionably. 

Senator  Newlands.  Ana  prevents  increased  capitalization! 

Mr.  Kruttschnitt.  Unquestionably. 

Senator  Newlands.  I  understand  that  in  England  they  char^ 
more  liberally  to  betterments,  and  in  that  way  they  increase  their 
capitalization  ? 

Mr.  Kruttschnitt.  Yes.    I  learned  from  some  of  these  European 

fmtlemen  who  attended  the  railroad  congress  here,  especiall]^  some 
n^lishmen,  that  they  are  accustomed  to  charging  everything  to 
capital 

Senator  Newlands.  And  that  accounts,  possibly,  for  the  very  large 
excess  of  their  capitalization  per  mile  over  the  American  roac^ 

Mr.  Kruttschnitt.  It  is  $260,000  a  mile.  On  the  American  roads 
at  the  present  time  the  capitalization  is  $62,000  a  mile — over  four 
times  as  much  in  Great  Britain  as  here. 

Senator  Newlands.  And  that  is  partly  accounted  for  in  this  way, 
is  it  not? 

Mr.  Kruttschnitt.  Without  doubt;  and  partially  accounted  for 
by,  I  suppose,  the  greater  value  of  property  over  there.  It  is  a  more 
densely  peopled  country  and  property  is  more  valuable,  and  then 
their  roads  are  built  from  the  feginning  of  a  very  much  more  expen- 
sive type  than  ours. 

Senator  Newlands.  They  carry  the  roads  over  the  highways  or 
under  them  ? 

Mr.  Kruttschnitt.  Yes;  and  yet  in  the  best  American  practice 
to-day  that  is  being  done,  and  more  and  more  money  will  be  needed 
for  the  separation  of  grades.  Our  li^ht  wooden  and  metal  bridges 
are  being  taken  out.  Hundreds  ef  bridges  that  are  perfectly  good, 
built  of  metal  eighteen  or  twenty  years  ago^  are  being  taken  out  sim- 
plybecause  the  rolling  stock  at  tne  present  time  is  too  heavy  for  them. 

The  Chairman.  What  is  that  charged  to,  betterments  or  operating 
expenses? 

Mr.  Kruttschnitt.  The  practice  on  our  line  is  to  charge  to  operat- 
ing expenses  a  sum  necessary  to  replace  the  old  bridge,  and  the  in- 
creasea  weight  is  charged  to  betterments. 

Another  item  causing  a  lar^  increase  in  operating  expenses  is  the 
scarcity  of  ties.  That  is  requiring  the  erection  of  treating  plants  to 
increase  their  life. 

Increase  of  traffic  has  necessitated  an  increase  in  the  capacity  and 
a  rebuilding  of  almost  every  yard  in  the  country,  rearranging  of 
terminals,  lengthening  of  sidings,  to  take  the  increased  length  of 
freight  trains.  Separation  of  grades  at  highways  is  being  actively 
pushed.  The  advent  of  the  electric  car  has  introduced  a  number 
of  new  problems.    States  and  counties  are  chartering  electric  roads  to 
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cross  the  steam  lines  at  grade  and  it  requires  the  installation  of  inter- 
locking plants  to  prevent  accidents,  or  the  separation  of  grades. 

Another  item  oi  increased  expense  is  the  increase  in  the  number  of 
employees.    I  have  a  diagram  showing  this,  which  I  will  insert 

Another  expense  which  a  large  number  of  roads  have  voluntarily 
incurred  is  that  of  providing  superannuation  and  pension  funds  for 
employees.  A  begmninj^  only  has  been  made.  Unquestionably 
more  and  more  of  mat  wul  be  done  in  the  future. 

Senator  Newland^  Does  a  road  make  the  entire  contribution  to 
that  pension  fund,  or  do  the  employees  contribute  to  it  also? 

Mr.  KjiUTTSCHNiTT.  Of  all  of  the  roads  that  are  paying  pensions 
at  the  present  time,  my  understanding  is  they  all  pav  the  sum  in  full. 
I  do  not  know  of  any  to  which  the  employees  contriWte. 

Senator  Newlakds.  Does  that  fund  cover  ciEises  of  accident  and 
things  of  that  kind? 

Mr.  Ejhtttschnitt.  I  do  not  know  of  any  road  that  makes  it  cover 
the  case  of  accident. 

Senator  Newlands.  Of  injury  to  the  employees? 

Mr.  Kruttschnitt.  No,  sir;  it  is  for  superannuation.  The  roads 
are  being  held  in  much  stricter  account  by  the  courts  than  ever 
before.  I^ersonal  injury  accounts  are  running  up  and  fellow-servant 
acts  have  been  passed. 

Senator  Newlands.  Increasing  the  liability  ? 

Mr.  Kruttschnitt.  Increasing  the  liability,  and  practically  mak- 
ing a  conmion  carrier  an  insurer  of  its  employees.  There  is  not  a 
road  in  the  country  that  does  not  show  a  large  increase  in  that 
account. 

The  Chairman.  What  do  you  think  of  that  question?  Do  you 
think  that  Congress  should  legislate  on  it  and  make  the  roads  liable 
for  the  fellow -servants?  [After  a  pause.]  I  want  to  get  your 
judgment  on  it. 

Mr.  Kruttschnitt.  I  was  just  waiting,  trying  to  find  some  lan- 
guage in  which  to  give  my  opinion  of  that  politely. 

The  Chairman.  Our  resolution  requires  us  to  inquire  into  that. 

Mr.  Kruttschnitt.  To  inquire  into  that? 

The  Chairman.  Yes,  sir. 

Mr.  Kruttschnitt.  I  do  not  see  why  one  rule  should  apply  to  the 
carrier  that  does  not  apply  to  every  other  employer  of  labor. 

The  Chairman.  They  might  make  the  rule  universal. 

Mr.  Kruttschnitt.  If  the  rule  was  made  tmiversal,  we  would  not 
have  so  much  occasion  for  complaint. 

The  Chairman.  It  would  be  just  as  expensive. 

Mr.  Kruttschnitt.  Yes;  just  as  expensive;  but  if  the  public  is 
willing  to  pay  it,  by  paying  rates  sufficient  to  enable  us  to  pay  these 
damages,  well  and  good. 

The  Chairman.  If  the  Commission  reduces  the  rate,  how  are  you 
going  to  get  it? 

Mr.  Kruttschnitt.  That  is  exactly  why  we  are  here.  We  under- 
stand thoroughly  well  that  a  commission's  regulation  of  rates  means 
a  commission's  reduction  of  rates.  We  have  been  there  before  with 
the  States,  and  we  know  what  this  thing  means.  We  know  how  it 
works. 

Senator  Newlands.  They  never  raise  them? 
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Mr.  Kruttschnitt.  Never. 

Senator  Newlands.  Of  course,  it  is  assumed  that  all  the  money 
paid  on  such  accounts,  accidents  and  so  forth,  constitute  a  part  of 
the  operating  expenses,  and  it  will  have  to  be  paid  out  of  the  gross 
income  that  is  paid  by  the  shippers? 

Mr.  Kruttschnitt.  And  to  show  you  how  well  grounded  is  the 
fear  of  this  regulation  of  the  making  of  rates,  I  know  of  one  in- 
stance of  a  State  commission  that  has  several  times  in  its  annual  re- 
Eorts  called  attention  to  the  outrageous  verdicts  that  were  rendered 
y  the  juries  of  the  States  against  the  carrier,  and  called  attention 
to  the  enormous  increase  in  its  operating  expenses;  yet  the  same  com- 
mission is  one  of  the  worst  that  we  have  to  deal  with  in  reducing 
rates. 

The  Chairman.  What  State  is  that? 

Mr.  Kruttschnitt.  I  said  one  of  the  States.  You  would  not  ex- 
pect me  to  be  invidious,  would  you  ? 

The  Chairman.  I  thought  the  State  escaped  my  notice.  I  did 
not  know  you  omitted  the  name  purposely.  Excuse  me  if  you  did 
not  mention  the  name  of  the  State. 

Mr.  Kruttschnitt.  I  did  not.  I  have  made  a  note  here  show- 
ing the  damage  and  injury  to  persons  was,  in  1897,  1.01  per  cent  of 
the  gross  earnings.  In  1903  it  was  1.46  per  cent;  an  mcrease  of 
42  per  cent  in  that  oeriod. 

Senator  Foster.  (Jovering  what  period  ? 

Mr.  Kruttschnitt.  Between  the  years  1897  and  1903. 

Senator  Newlands.  Have  you  ever  thought  how  much  it  would 
cost  all  the  railroads  of  the  country  to  insure  their  employees  against 
accident? 

Mr.  Kruttschnitt.  Not  of  the  whole  country,  but  for  our  own 
lines;  I  have  looked  into  that  I  have  lookea  into  that  for  our 
lines. 

Senator  Newlands.  Have  you  made  an  estimate  of  what  it  would 
cost  per  annum? 

Mr.  Kruttschnitt.  No;  not  in  the  aggregate.  It  was  a  table  of 
rates  that  was  submitted  by  some  of  Sie  insurance  companies.  I 
could  not  say,  offhand,  how  much  it  was. 

Senator  ^wlands.  Clearlv,  if  that  was  sanctioned  by  a  law  in 
interstate  commerce,  it  would  have  to  be  regarded  as  one  of  the  op- 
erating expenses  of  the  corporation,  and  rates  would  have  to  be  ad- 
justed in  order  to  give  the  company  the  necessary  additional  money 
to  pay  it 

Mr.  Kruttschnitt.  The  question  arises  whether  that  is  fair  to  the 
public.  The  German  Government,  which  requires  employers  to  pen- 
sion superannuated  employees,  divides  the  burden,  and  requires  the 
beneficiary  to  contribute  to  this  fund. 

Senator  Newlands.  I  believe  there  the  employer  contributes  a 
certain  proportion  and  the  employee  a  certain  proportion,  and  the 
State  itself  a  certain  proportion. 

Mr.  KRUTTOCHNnr.  I  think  it  is  divided  between  the  employer  and 
the  employee. 

Senator  Newlands.  Oh,  it  is?    Equally? 

Mr.  Kruttschnitt.  Equally. 

Senator  Newlands.  Would  not  that  really,  if  it  could  be  carried 
out,  work  more  satisfactorily  than  the  passage  of  bills,  called  '^  fellow- 
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servant  bills,''  that  make  the  company  responsible  for  the  negligence 
of  fellow-servants? 

Mr.  KRUTTSCHNirr.  I  do  not  think  there  is  any  doubt  of  it  A 
fellow-servant  bill,  if  you  reason  the  thing  out,  is  almost  putting  a 
premium  on  negligence. 

The  Chaibman.  Qo  ahead  with  jour  statement. 

Senator  Newlands.  You  think  it  would  work  more  satisfactorily 
in  the  end  to  the  employees,  would  it  not  ? 

Mr.  Kruttschnitt.  I  should  think  that  it  would.  I  should  think 
that  it  would  tend  to  give  them  a  greater  feeling  of  responsibility,  a 
feeling  that  they  were  not  getting  something  for  nothing,  that  uiey 
were  not  objects  of  diarity.  I  mink,  Mr.  Chairman,  that  I  have 
gotten  through  with  my  statement.  Perhaps  it  might  be  well  for 
me  to  explain  a  little  more  fully  than  I  did  the  fact  that  the  per 
diem  rate,  as  to  which  you  asked  a  question,  is  one  interchanged 
by  the  carriers.  One  carrier  charges  it  to  another,  and  receives  pay- 
ment in  kind,  whilst  of  course  with  the  mileage  rate,  when  we  pay  for 
a  private  car  it  is  really  a  rental  or  lease.  But,  as  I  said,  the  value 
orthese  cars  on  which  we  pay  these  rates,  which  is  the  same  rate  that 
the  carriers  used  to  pay  amongst  themselves,  is  for  a  car  that  costs 
on  the  average  about  twice  as  much  as  the  ordinary  car;  the  refrig- 
erator cars  cost  from  $1,000  to  $1,200,  and  the  ordinary  box  car  costs 
from  $600  to  $800. 

Senator  Clapp.  Why  should  not  the  icing  charge,  whatever  it 
might  be — should  be — be  a  part  of  the  charge  of  the  carrier,  so  that 
the  shipper  would  have  to  deal  with  but  one  party  ? 

Mr.  Kruttschnitt.  Simply  because  the  carrier  has  no  means,  over 
the  United  States,  of  buying  ice  and  putting  it  in  these  cars,  and  it 
seems  to  me  to  be  a  service  foreign  to  transportation,  and  one  the 
trouble  for  which  would  hardly  be  placed  on  the  carrier. 

Senator  Clapp.  Take  your  own  company,  where  you  only  use 
refrigerators  a  small  portion  of  the  year ;  you  say  that  you  fina  it  to 
your  advantage  to  rent  cars  of  some  company  that  can  be  using  them 
somewhere  all  the  year.  But  the  particular  ice  that  is  used  on  your 
line  has  got  to  be  put  up,  either  there  or  shipped  in  there,  by  your- 
self or  by  the  car  company.  It  would  cost  no  more,  would  it,  if  you 
put  it  up  or  bought  it? 

Mr.  Kruttschnitt.  The  car  company  puts  up  its  own  ice  houses. 

Senator  Clapp.  That  is  true. 

Mr.  Kruttschnitt.  I  am  going  to  try  to  give  you  my  idea  of  why 
we  could  not  do  it  as  cheaply  as  they  could.  They  are  organized  all 
over  the  United  States  to  do  this  work,  and  ought  to  be  able  to  do  it 
much  cheaper  than  a  railroad  company  could  that  would  be  handling 
a  small  tonnage  of  ice. 

Senator  Newlands,  And  only  through  a  certain  part  of  the  year. 

Mr.  Kruttschnitt.  And  only  throu^  a  certain  part  of  the  year. 

Senator  Clapp.  The  testimony  of  Mr.  Lincoln,  of  the  Missouri 
Pacific,  was  that  on  their  road  they  used  some  of  their  own  cars, 
and  they  also  used  cars  of  other  railroads,  just  as  you  exchange  freight 
cars  indiscriminately,  and  they  also  used  some  of  these  private  cars; 
but  that  where  they  used  their  own  cars  or  the  cars  of  otner  railroads 
they  did  the  icing  themselves  and  did  it  at  a  less  price  than  the 
private  car  company  charged* 
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Mr.  Kjritttschniit.  Perhaps  the  conditions  on  the  Missouri  Pa- 
cific are  such  that  they  can  do  that.  But  the  Missouri  Pacific  is  a 
line  that  handles,  no  doubt,  a  very  large  amount  of  dressed  beef, 
packing-house  products,  and  other  perishable  products,  and  they  can 
very  profitably  maintain  ice  houses  over  this  system  and  keep  men 
the  year  around  to  do  the  work.  The  conditions  are  different  on 
the  Slissouri  Pacific  from  what  they  are  on  the  Central  Pacific. 

Senator  Newlands.  You  will  remember  that  in  the  case  of  the  Mis- 
souri Pacific  the  cars  were  not  owned  by  the  Missouri  Pacific  Rail- 
road Company,  but  by  a  holding  company  in  which  the  Missouri 
Pacific  and  two  other  lines  were  mterested. 

Senator  Clapp.  That  may  be ;  but  Mr.  Lincoln's  statement  was  that 
where  the  railroad  owned  the  refrigerators  or  used  the  cars  of  other 
lines  indiscriminately,  as  they  use  freight  cars,  there  they  did  their 
own  icing,  and  they  did  it  at  a  very  much  less  price  than  the  icing 
that  was  done  by  the  private  car  lines.  Where  is  the  ice  brought 
from;  do  you  know  where  the  ice  is  brought  from  that  comes  to 
these  ice  houses  on  your  line? 

Mr.  Kruttschnitt.  It  is  in  some  cases  manufactured  ice,  and  in 
some  cases  it  is  pond  ice. 

Senator  Clapp.  It  is  what? 

Mr.  KnuTTSCHNiTT.  It  is  pond  ice. 

Senator  Clapp.  Where  is  the  pond  ice  brought  from  ? 

Mr.  KnuTTSCHNiTT.  From  lakes  up  in  the  Sierra  Nevada  Moun- 
tains. 

Senator  Clapp.  From  along  the  line  of  your  road? 

Mr.  Kruttschnitt.  Put  up  along  the  line  of  the  road. 

Senator  Clapp.  Now,  would  there  be  any  great  difference  in  vour 
company  putting  up  that  ice,  or  manufacturing  it,  instead  oi  the 
outsider  putting  it  up  or  manufacturing  it? 

Mr.  ICruitm;hnitt.  I  could  not  tell  you  unless  I  went  into  it  and 
made  a  careful  estimate  of  the  ice  business.  My  personal  opinion 
always  has  been  that  the  attention  of  everybody  on  the  railroad 
should  be  kept  practically  confined  to  the  two  rails,  and  to  do 
nothing  else — ^not  to  get  into  outside  business.  It  is  a  practical 
condition.  I  have  always  discouraged  the  railroad  going  into  any- 
thing but  the  practical  transportation  of  freiffht. 

Senator  Clapp.  A  great  many  railroads  do  handle  ice? 

Mr.  Kruttschnitt.  You  have  just  cited  the  case  of  the  Missouri 
Pacific 

Senator  Clapp.  In  your  own  knowledge,  is  not  that  a  fact  ? 

Mr.  ICruttqchnitt.  I  think  it  is. 

Senator  Clapp.  The  complaint  seems  to  l)e  very  strong  against  the 
carrier  having  to  deal  with  two  parties  in  this  matter. 

Mr.  Kjiuttschnitt.  I  think  that  is  merely  a  matter  of  business 
with  the  shipper;  that  we  are  not  responsible  at  all.  And  it  is  his 
business  to  furnish  the  ice  if  he  needs  it.  He  only  needs  it  what  you 
mi^ht  be  called  hemi-semi-occasionally. 

The  Chairman.  Are  you  through  with  your  statement? 

Senator  Clapp.  I  beg  pardon.  I  understood  that  he  had  already 
finished. 

Mr.  Kruttschnitt.  Yes,  sir;   I  am  through. 

Senator  Newlands.  Would  it  not  be  possible  for  all  the  railroads 

•T— VOL  4—06 ^18 


3116  REGULATION   OF   RAILWAY  RATES. 

throughout  the  country  who  have  this  demand  for  refrigerator  cars 
for  two  to  three  months  during  the  year  to  form  a  central  company 
that  would  own  these  refrigerator  cars,  in  which  the  different  rail- 
roads would  be  stockholders,  and  then  shift  the  cars  about  from  one 
railroad  to  another,  so  as  to  keep  the  cars  constantly  employed? 

Mr.  Kruttschnitt.  I  have  had  a  dream  of  that  sort  that  has  run 
back  for  a  dozen  years.  Senator,  but  never  have  been  able  to  work  it 
or  get  anything  practical  on  it. 

Senator  Foster.  Your  statement  has  been  not  only  interesting,  but 
also  very  instructive,  and  I  would  like  to  have  you  stale  to  the  com- 
mittee very  briefly  your  objections  to  conferring  this  revisory  power 
upon  the  Interstate  Commerce  Commission  or  some  other  tribunal 
which  Congress  might  establish. 

Mr.  Kruttschnitt.  It  seems  to  me  I  would  state  that  very  briefly 
by  stating  that  I  have  never  been  persuaded  of  any  strong  desii'e 
that  they  should  have  it. 

Senator  Foster.  That  is  a  question  before  the  committee,  and  we 
are  instructed  by  the  Senate  to  make  a  report  upon  that  special 
matter. 

Mr.  KRurrscHNiTT.  It  is  reasonably  well  understood  that  the  Com- 
mission itself  for  the  past  four  or  five  years  have  been  harping  on 
the  subject  in  their  reports.  One  of  the  Interstate  Commerce  Cora- 
imssioners,  to  whom  I  listened  to-day  with  great  interest,  in  speaking 
of  the  woes  of  the  Commission,  seemed  to  lay  great  stress  on  the  fact, 
or  ^eatest  stress  on  the  fact,  that  they  could  not  get  witnesses  to 
testify.  Now,  while  I  am  not  a  lawyer  or  a  legislator,  it  seems  to 
me  that  is  a  matter  that  ought  to  be  very,  very  easily  settled ;  that  the 
Commission  could  very  easily  be  given  power  to  require  witnesf^es  to 
testify. 

The  objection  to  letting  them  name  the  rates,  it  seems  to  me,  is 
obvious.  In  the  first  place,  I  said  that  rate  regulation,  as  we  under- 
stand from  past  experience  with  State  commissions,  means  simply 
rate  reduction.  They  are  eternally  watching  the  carrier  to  see  if  he  is 
getting  a  little  money  ahead,  and  if  he  is,  reducing  the  rate  and  tak- 
ing it  away  from  him. 

Now,  taking  the  rate-making  power  out  of  the  hands  of  the  rail- 
roads, it  seems  to  me,  is  fatal  to  initiative.  There  would  be  no  incen- 
tive to  do  particularly  better.  There  would  be  a  sort  of  laissez-aller 
policy  adopted  by  railroad  managers  that  they  say  is  rather  charac- 
teristic of  France,  where  there  is  a  good  deal  of  rate  regulation  done. 
They  do  just  about  well  enough  to  keep  out  of  trouble,  and  that  is  all. 
There  is  no  encouragement  under  a  system  like  that  to  bring  about 
better  results.  Why  should  any  road,  with  a  commission  watching 
its  revenues  and  seeking  every  chance  to  keep  them  down,  try  to 
make  improvements  and  betterments?  Why  not  keep  things  just 
about  good  enough  to  keep  out  of  trouble? 

The  Chairman.  You  think  the  rate-making  power  there  would 
lead  to  divided  responsibility,  that  it  would  impair  the  service  to  the 
public,  and  probably  impair  the  net  earnings? 

Mr.  Kruttschnitt.  Do  I  think  that  woilTd  follow? 

The  Chairman.  Yes,  sir. 

Mr.  Kruttschnitt.  Yes,  sir;  I  do.  We  have  an  object  lesson  in 
France.  I  understand  the  rate  making  in  France  is  done  by  a  board 
of  experts  of  some  30  or  35  men,  and  that  as  a  result  of  their  en- 
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deavors,  from  1870  down  to  date,  they  have  not  reduced  rates  at 
all;  that  they  are  about  1.6  cents  a  ton-mile,  rather  over  twice 
what  our  rate  is,  and  that  has  not  changed  irom  1870  down  to 
date — that  is,  for  thirty-three  years.  Now,  alon^ide  of  it,  the  rate 
in  the  United  States  has  fallen  from  2  cents  in  1870  to  three-quarters 
of  a  cent  at  the  present  time ;  and  I  understand  also  that  the  Govern- 
ment that  is  behind  these  roads  has  put  up  about  a  thousand  mil- 
lion55 — a  billion  of  dollars — for  them  in  the  past  twenty-five  years 
to  make  <rood  losses. 

Senator  Foster.  It  has  been  stated  that  should  this  power  be  con- 
ferred upon  the  Interstate  Commerce  Commission  it  would  beget  such 
apprehension  on  the  part  of  the  railroads  that  it  would  more  than 
likely  create  disturbances  and  pretty  widespread  alarm  in  railroad 
circles.     Do  you  share  that  opinion  ? 

Mr.  Kruttschnitt.  I  do.  I  do  not  think  there  is  anv  doubt  of 
that.  Anyone  who  has  watched  the  course  of  things  for  ttie  past  five 
or  six  months  in  the  value  of  securities  would  probably  reach  the  con- 
clusion that  there  was  something  the  matter  somewhere;  that  people 
were  getting  scared. 

Senator  Foster.  Now,  Mr.  Kruttschnitt,  why  should  that  be? 

Mr. Kruttschnitt.  Simply  for  thi^  reason:  If  the  Commission 
were  clothed  with  the  authority  to  make  rate^?,  there  is  a  want 
of  responsibility  for  the  results  of  the  rates  which  would  certainly 
scare  investors  and  security  holders.     I  do  not  see  how  it  could  help  it. 

Senator  Nbwlands.  Have  not  the  courts  shown  recently  an  in- 
creasing disposition  to  protect  investments  of  common  carriers? 
Have  they  not  strengthened  decisions  every  year,  almost,  in  the  lino 
of  assuring  them  the  proper  returns  ? 

Mr.  Kruttschnitt.  I  do  not  think  the  carriers  or  the  public  have 
any  fear  or  any  complaint  of  the  higher  courts  of  the  land.  They 
get  fair  treatment.  But  I  do  not  think  that  a  commission  or  a 
tribunal  without  responsibility  for  results  or  revenues  would  have 
a  beneficial  effect  on  the  business  conditions  of  the  country. 

Senator  Nbwlands.  Will  not  the  investors  feel  assured  that  if  any 
such  regulating  body  does  do  any  injustice  the  courts  will  correct  it? 

Mr.  KRUTTSCHNrrr.  The  way  it  is  now  they  do. 

Senator  Newlands.  They  would  under  any  system  that  could  be 
adopted. 

Mr.  Kruttschnitt.  No.  Under  this  system  that  is  proposed,  if 
I  understand  it  at  all,  the  Commission  would  go  ahead  and  make 
their  rates,  and  the  damage  would  be  done^  and  that  damage  would 
continue  until  the  courts  corrected  it,  and  m  the  meantime  the  rail- 
roads would  be  the  sufferers. 

Senator  Newlands.  Yes ;  I  see.  You  object  to  the  rate  going  into 
operation  before  the  decision  of  the  court? 

Mr.  Kruttschnitt.  Yes ;  and  it  seems  to  me  that  the  Government 
has  the  necessary  machinery  now  to  regulate  these  matters. 

Senator  Newlands.  If  that  were  done  away  with,  if  the  rate  were 
not  made  operative  until  the  decision  of  the  court  upon  it  was 
obtained,  the  proceedings  of  the  courts,  however,  being  expedited  sc 
as  to  reach  a  aecision  within  a  reasonable  time,  would  not  tnat  objec- 
tion to  regulation  by  a  commission  disappear? 

Mr.  Kruttschnitt.  I  do  not  think  any  rate  should  go  in  before  iht 
carrier  had  a  right  to  appeal  to  the  courts ;  and  furthermore,  it  seems 
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to  me  that  the  law  as  it  is  now  can  remedy  everything  that  the  public 
has  to  complain  of.  The  Commission  in  its  reports  has  time  and 
again  stated,  and  they  have  attempted  also  to  demonstrate  before  this 
committee,  that  the  question  of  rebates  has  largely  vanished  or  prac- 
tically vanished  since  the  passage  of  the  Elkins  law.  Discrimina- 
tions are  practically  unheard  of  except  between  localities.  They  will 
never  vanish. 

The  greatest  trouble,  it  seems  to  me,  is  a  trouble  that  Professor 
Ripley  called  attention  to  the  other  day,  what  he  called  the  wasted 
energies  of  the  carriers,  and  that  is  due  to  the  fact  that  they  can  not 
get  together,  they  can  not  confer,  they  can  not  a^ee,  they  can 
not  consult,  without  having  the  shadow  of  a  prison  aoor  over  their 
oflScers.  That  is  due  to  the  construction  placed  on  the  Sherman  Act, 
that  I  think  was  foreign  to  the  ideas  of  the  men  that  passed  it;  but 
it  has  been  so  construed  that  roads  can  not  agree.  They  can  not  get 
together.  Now,  if  they  were  allowed  to  do  that,  or  if  that  part  of  the 
act  relating  to  them,  or  if  the  act  were  made  inoperative  as  to  the 
railroads,  permitting  them  to  get  together  to  discuss  methods  of 
serving  the  public  with  the  least  waste  of  capital,  which,  after  all, 
the  public  must  pay  for  in  the  end,  allowing  them  to  make  agreements, 
allowing  them  to  confer,  subject  to  the  approval  of  the  Commission, 
there  is  no  doubt  in  my  mind  that  a  great  aeal  of  the  trouble  that  we 
have  that  is  still  complained  of  would  vanish. 

Senator  Newlands.  Would  you  include  in  that  pooling  arrange- 
ments? 

Mr.  Kkuttschnitt.  I  do  not  think  that  the  roads  would  want  to 
pool  much.  I  have  stopped  using  the  word.  It  has  been  clothed 
with  such  sinister  meaning  that  I  never  use  it. 

Senator  Newlands.  You  mean  an  arrangement  that  would  not  in- 
volve putting  the  moneys  into  a  common  fund  and  dividing  them  ac- 
cording to  some  rule? 

Mr.  KRUTTSCHNrrr.   No,  sir. 

Senator  Newlands.  You  had  not  that  in  mind  ? 

Mr.  KuurrscHNiTT.  No,  sir.  Possibly,  in  some  cases,  you  mi^ht 
want  to  do  that.  Do  anything  that  is  legal.  Let  the  Commission 
criticise  it;  let  them  have  the  right  of  approval.  Then,  again,  let 
them  help  along  the  condition  of  affairs  that  thase  gentlemen  from 
Kansas  City  spoke  to  you  about,  that  the  representativas  of  these 
other  corporations  spoke  to  you  about ;  that  there  is  no  difficulty  with 
the  public,  and  the  users  oi  the  railroads  and  the  railroads,  getting 
together  and  reaching  understandings  and  agreements.  Do  not  allow 
anything  in  the  way  of  underhand  work,  discriminations  and  rebates, 
but  let  them  get  together  properly  and  encourage  and  help  them 
along.  The  Commission  dia  that  in  the  earlier  days  of  its  existence 
and  did  a  great  deal  of  it. 

Senator  Newlands.  That  could  be  done  under  the  direction  and 
protection  of  the  Commission  itself,  could  it  not? 

Mr.  Kruttschnitt.   Yes,  sir. 

Senator  Newijinds.  And  they  would  stand  on  guard  to  see  that 
nothing  wrong  was  done? 

Mr.  Kkuttschnitt.  Yes;  that  is  it.  They  can  stand  on  guard 
now,  but  if  they  have  not  enough  power  to  properly  keep  watch,  rive 
it  to  them.  Give  them  power  to  make  witnesses  testi^  when  they 
send  for  them,  and  give  them  the  power  to  require  them  to  do  it. 
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Give  them  all  the  power  that  is  necessary  to  hunt  out  and  ferret  out 
rebates,  discriminations,  and  all  illegal  practices.  I  do  not  think 
there  would  be  a  railroad  in  the  country  that  would  not  be  with  the 
Congress  and  with  the  President  on  that  line. 

The  Chairman.  I  want  to  ask  you  one  or  two  questions.  Going  a 
little  further  in  conferring  power  upon  the  Commission,  you  thmk 
that  power  would  be  exercised  in  the  direction  of  lowering  rates  all 
the  time,  and  never  increasing  them ;  that  it  would  be  a  reduction  of 
rates? 

Mr.  Kruttschnitt.  My  fear  of  the  future  is  based  on  experience 
of  the  past. 

The  Chairman.  And  this  power  would  be  exercised  to  reduce  a 
rate,  particularly  if  it  was  complained  of  as  being  too  high? 

Mr.  Kruitschniti'.  I  am  quite  confident  that  that  would  be  the 
result. 

The  Chairman.  Any  reduction  of  rates  would  result  in  a  reduction 
of  expenses,  would  it  not? 

Mr.  Kruttschnitt.  A  reduction  of  rates  would  reduce  expenses? 

The  Chairman.  I  mean,  first,  that  if  a  road  was  obliged  to  reduce 
its  rate  it  would  try  to  reduce  expenses,  would  it  not — operating 
expenses? 

Mr.  Kruitschnitt.  Naturally. 

The  Chairman.  In  order  to  recoup  itself.  Would  not  that  be  one 
of  the  effects  of  its  getting  less  income,  less  revenue?  Would  it  not 
lead  to  the  reduction  of  expenses? 

Mr.  Kruttschnitt.  Naturally. 

The  Chairman.  If  you  reduced  expenses,  would  it  not  first  affect 
labor — wages? 

Mr.  Kruttschnitt.  The  very  first  thing.  Take  a  natural  reduc- 
tion of  revenue  which  comes  about  in  hard  times.  The  verv  first 
thing  that  the  railroad  management  looks  about  for  is  something  to 
maintain  the  margin  between  earnings  and  expenses,  and  if  the 
earnings  fall,  the  expenses,  somehow  or  other,  must  fall. 

The  Chairman.  It  would  affect  wages,  would  it  not? 

Mr.  Kruttschnitt.  It  would  affect  first  of  all  wages  and  main- 
tenance. 

The  Chairman.  And,  second,  the  purchasing  of  materials,  would 
it  not? 

Mr.  Kruttschnitt.  Yes;  and  the  prosecution  of  betterments. 

The  Chairman.  Of  betterments  on  the  roads?  Would  it  not  then 
affect  the  ability  of  the  road  to  pay  the  fixed  charges  and  dividends? 

Mr.  Kruit8<;hnitt.  Unquestionably. 

Senator  Kean.  It  would  affert  the  number  of  men  employed  more 
than  anything  else,  would  it  not  ? 

Mr.  Kruttschnitt.  The  very  first  effect  is  to  reduce  the  number  of 
men  employed.  The  road,  when  it  meets  a  fall  in  earnings,  begins  to 
cast  around  to  set  rid  of  some  men.  They  reduce  shop  forces  and 
track  forces,  and  stop  purchases. 

Senator  Kean.  Instead  of  having  six  or  eight  men  in  a  section 
they  reduce  it  to  five? 

Mr.  ICruttschnitt.  Yes;  or  sometimes  more  than  that.  I  recall 
places  where  I  have  had  sections  with  only  one  or  two  men  on. 
Somehow  or  other  you  have  got  to  maintain  the  margin  between 
earnings  and  expenses. 
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The  Chairman.  If  you  affected  the  revenue  to  such  an  extent  that 
it  might  affect  the  fixed  charges  and  dividends,  then  it  would  affect 
the  power  of  the  railroad  to  borrow  money,  would  it  not,  in  the 
end? 

Mr.  Kruttschnitt.  Unquestionably. 

The  Chairman.  For  needed  improvements,  extensions,  and  so 
forth? 

Mr.  Kruttschnitt.  Certainly. 

Senator  Newlands.  How  would  it  affect  the  question  of  new  in- 
dustries? It  is  the  custom  of  railroads  to  give  a  very  low  rate,  is  it 
not,  to  new  industries  in  order  to  build  them  up  ? 

Mr.  Kruttschnitt.  That  was  formerly  the  case.  There  is  not 
very  much  of  that  done  now. 

Senator  Newlands.  There  is  not? 

Mr.  Kruttschnitt.  No.  Our  encoura^ment  to  new  industries  is 
largely  in  the  way  of  riring  them  facilities. 

Senator  Newlands.  Do  they  not  give  them  pretty  low  rates  to  the 
distant  markets  in  order  to  get  their  products  out? 

Mr.  Kruttschnitt.  That  becomes  a  regular  part  of  the  tariff,  and 
it  becomes  a  part  of  the  fixed  policy  of  the  wise  traffic  manager  to  so 
reduce  his  rates  as  to  produce  tonnage. 

Senator  Newlands.  Would  it  affect  that  at  all? 

Mr.  Kruttschnitt.  It  would  affect  it  in  this  way,  that  an  in- 
dustiT  that  came  along  and  proposed  to  a  railroad  that  it  should 
spend  a  given  sum  of  money  to  provide  it  with  sidetracks  and 
facilities  E)r  doing  work  would  be  met  with  some  kind  of  an  excuse; 
perhaps  it  would  be  invited  to  spend  all  or  part  of  the  expensd  of 
the  sidetracks  itself.  And  naturally,  if  their  revenues  were  being 
cut  down  by  some  other  power  somewhere  else,  it  would  not  be  in 
their  power  to  make  as  low  rates  to  the  new  industry,  because  all  of 
the  rates  can  not  be  lowered. 

The  Chairman.  Then,  coming  back  to  the  effect  of  the  reduction 
as  affecting  the  ability  of  the  railroads  to  pay  fixed  charges  and 
dividends,  would  this  fact,  too,  tend  to  lessen  me  quantity  of  pur- 
chases of  material  for  the  improvement  of  the  roadf 

Mr.  Kruttschnitt.  Cutting  down  revenues? 

The  Chairman.  Yes. 

Mr.  Kruttschnitt.  Unquestionably.  I  wrote  out  a  long  list  of 
things  here  that  the  railroad  would  naturally  require  large  sums  of 
money  for ;  and  if  they  are  unable  to  get  it,  they  can  not  do  that  work. 

The  Ch^mrman.  I  ^lieve  that  is  all  now. 

Senator  Newlands.  You  say  that  you  have  about  16,000  miles  in 
your  system? 

Mr.  Kruttschnitt.  I  think  it  is  between  16,000  and  16,000. 

Senator  Newij^nds.  That  is  about  the  largest  system  in  the  coun- 
try, is  it  not  ? 

Mr.  Kruttschnitt.  Yes ;  I  think  it  is.  Perhaps  the  Rock  Island 
may  have  about  as  much.    I  do  not  remember. 

Senator  Newlands.  You  think  that  the  tendency  toward  consoli- 
dation of  roads  is  a  healthy  evolution,  do  you  not? 

Mr.  Kruttschnitt.  Yes;  I  think  the  Sherman  Act  is  largely  re- 
sponsible for  it.     It  drove  them  into  it. 

Senator  Newlands.  Drove  them  into  it  ? 
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Mr.  Kruttschnitt.  Yes;  because  there  was  no  other  way  to  pro- 
tect themselves. 

Senator  Newi.ands.  And  you  regard  the  sharp  competition  be- 
tween roads  which  has  been  forced  upon  them  by  the  policy  of  the 
le^slation  as  really  resulting  in  this  system  of  rebat^  which  has 
existed  and  may  be  largely  responsible  for  it,  do  you  not? 

Mr.  Kruttschnitt.  Unquestionably.  The  sharper  the  cx)mpetition 
the  greater  the  tendency  to  pay  a  rebate,  because  a  rebate  is  really 
nothing  more  than  something  paid  for  a  man's  business — ^it  is  a  bid 
for  his  business. 

Senator  Newlands.  And  this  evolution  of  consolidation  has  had  a 
tendency  to  dimmish  that  evil,  has  it  not? 

Mr.  Kruttschnitt.  Unquestionably. 

Senator  Newlands.  And  to  bring  about  equality  of  rates  and 
equality  of  services  as  between  individuals? 

Mr.  Kruttschnitt.  Yes ;  and  to  reduce  the  price  of  service,  because 
consolidation  has  resulted  in  lopping  off  a  great  many  expenses. 

Senator  Newlands.  Yes. 

Mr.  Kruttschnitt.  I  had  in  mind,  when  I  adverted  to  what  Pror 
fessor  Ripley  said  in  regard  to  this  wasted  energy,  that  the  roads 
are  now  maintaining  thousands  of  agencies  in  the  territories  of  other 
roads  in  order  to  rob  the  other  fellow  of  his  business.  All  of  that 
would  be  done  away  with  if  they  were  allowed  to  agree  and  to  get 
together. 

Senator  Newlands.  Now,  I  do  not  understand  that  there  has  been 
any  complaint  as  to  the  gross  revenues  that  the  railroads  of  the  coun- 
try are  receiving. 

Mr.  Kruttschnitt.  I  have  not  heard  anything  before  this  com- 
mittee, and  I  have  been  here  off  and  on  for  five  or  six  days,  nor  have 
I  heard  from  the  communities  on  our  lines,  any  complaint  about  high 
rates.  Naturally,  if  you  send  a  man  out  and  say,  "  Would  vou  not 
like  to  have  the  rate  on  this  reduced?  "  he  would  tell  you,  "  ^es." 

Senator  Newlands.  But  the  great  trouble  is  as  to  the  distribution 
of  the  burden  of  the  cost  of  transportation? 

Mr.  Kruttschnitt.  That  complaint  exists  to-day  and  it  will  exist 
to-morrow,  and  I  think  it  will  exist  to  the  end  of  the  world. 

Senator  Newlands.  But  improvements  can  be  effected  on  that  line, 
can  they  not? 

Mr.  Kruttschnitt.  We  have  kept  the  communities  reasonably 
happy.  Of  course  Chicago  thinks  that  New  Orleans  is  getting  aheaa 
of  her,  and  New  York  thinks  that  Chicago  and  New  Orleans  are 
both  getting  ahead  of  her,  and  they  are  always  complaining  and 
figliting  all  the  time;  but  we  have  kept  reasonable  peace  between 
them. 

Senator  Newlands.  Assume  that  all  the  roads  in  the  intermoun- 
tain  and  coast  region  of  the  West  were  consolidated  into  one  system. 
Would  not  the  advantages  which  many  towns  have  by  reason  of 
intersecting  lines,  and  of  lowered  rates,  which  that  always  produces, 
as  compared  with  local  stations,  largely  disappear?  Would  there 
not  be  a  tendency  toward  equalization  as  between  communities  as 
the  result  of  consolidation? 

Mr.  Kruttschnitt.  Now,  I  do  not  think  so.  You  can  take,  for 
instance,  different  points  on  our  lines  where  the  management  is 
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unified.    There  is  just  as  bitter  competition  between  localities  as 
ever  existed. 

Senator  Newlands.  Just  as  bitter  competition,  but  is  there  not  a 
tendency  toward  equalization  of  rates  as  between  those  communities? 
Leaving  out,  of  course,  water  carriers,  but  where  the  competition  is 
just  between  railroads,  and  the  intersecting  railroads  are  combined 
under  one  system,  is  there  not  a  tendency  toward  equalization  of  the 
conditions  that  now  exist  as  between  intersecting  places  and  the  places 
that  are  simply  local  stations  along  the  line? 

Mr.  Kruttschnitt.  The  trouble  is,  I  do  not  see  how  we  can  leave 
out  of  consideration  water  competition,  because  that  is  the  thing 
that  introduces  most  of  these  trouoles. 

Senator  Newt^nds.  There  are  many  of  these  places  where  there 
is  no  water  competition.  There  is  no  water  competition  in  that 
entire  region  wliich  your  system  serves,  is  there  ? 

Mr.  Kruttschnitt.  In  Nevada  the  water  competition  regulates 
more  or  less  the  rates,  because  they  could  get  the  product  by  rail,  or 
from  the  Pacific  coast  by  rail  ana  water  combined.  T  do  not  reuUy 
see  how  the  unification  of  the  consolidation  of  systems  would  have 
much  effect  in  doing  away  with  the  competition  of  these  places. 
That  is  inherent  in  their  geography — due  to  their  places  on  the  map. 

Senator  Newuvno^.  I  oo  not  mean  that  it  would  do  away  with  the- 
competition  between  places,  but  it  would  do  away,  to  a  great  extent, 
with  advantages  that  these  places  receive  in  the  rates  of  transporta- 
tion over  neighboring  towns  that  are  not  at  the  points  of  intersec- 
tion. I  simply  askedyour  opinion  in  regard  to  that.  I  understand 
your  view  is  that  it  would  not  affect  that  much. 

Now,  just  another  question.  I  observe  in  the  newspapers  that 
there  is  a  still  further  consolidation  going  on  in  connection  with  the 
Atlantic,  through  the  New  York  Central.  Is  that  an  accomplished 
fact? 

Mr.  Kruttschnitt.  Not  only  is  it  not  an  accomplished  fact,  but 
I  do  not  think  there  is  anything  in  it  except  newspaper  talk. 

Senator  Newlands.  I  should  think  it  was  a  consummation  devoutly 
to  be  wished,  myself. 

Mr.  Kruttschnitt.  No  ;  I  do  not  know  that  there  is  any  foundation 
for  the  report.  On  the  other  hand,  I  would  say  this:  That  if  they 
were  going  to  do  it  I  probably  would  not  know  anything  about  it. 

Senator  Newlands.  I  would  just  like  you  to  give,  for  the  benefit  of 
my  constituents  in  Nevada,  an  explanation  of  the  reason  why  Reno 
has  to  pay  a  higher  rate  of  transportation  to  Chicago  than  San  Fran- 
cisco, which  is  farther  off? 

Mr.  Kruttschnitt.  I  might  venture  an  opinion  on  that,  but  I  am 
not  familiar  with  the  rates  prevailing  on  that  system.  It  is  foreign 
to  my  work,  and  I  would  not  feel  competent  to. 

Senator  Foster.  TVTiat  is  the  population  of  Reno? 

Senator  Newlands.   About  8,000 — approaching  10,000  rapidly. 

I  wanted  to  ask  you  if  you  could  give  us  any  estimate  of  the  amount 
of  money,  new  capital,  that  would  be  required  within  the  next  five 
years,  either  by  all  the  railroads  of  the  country,  or,  if  you  are  unable 
to  give  that,  by  your  own  system,  as  an  illustration,  for  extensions 
and  improvements. 

Mr.  Kruttschnitt.  I  could  only  forecast  the  future  by  looking 
over  the  past.     On  the  lines  that  I  have  the  honor  of  representing  we 
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have  spent,  since  1900,  $131,000,000  in  betterments  and  changes  of 
line  and  rectification  of  grade^r. 

Senator  Newlands.  Is  that  new  capital  or  taken  from  earnings? 

Mr.  Kruttschnitt.  Partly  both.  I  suppose  probably  al^ut  a 
quarter  or  a  third.  A  quarter  of  it,  say,  is  taken  out  of  earnings,  I 
suppose,  and  the  balance  from  capital. 

Senator  Newlands.  A  good  portion  of  this  time  the  system  of  your 
railways  has  been  without  dividends,  has  it  not  ? 

Mr.  Kruttschnitt.  Yes ;  the  Southern  Pacific  never  has  paid  any 
dividends. 

Senator  Newlands.  Can  vou  give  us  any  idea  at  all  of  what,  within 
reason,  we  could  expect  unSer  present  conditions  all  the  railroads  of 
the  country  to  require  in  the  way  of  extensions  and  improvements 
and  betterments  in  the  shape  of  new  capital  within  the  next  five  or 
ten  years  ? 

Mr.  Kruttschnitt.  It  would  be  impossible  to  estimate  that,  be- 
cause I  do  not  know  the  conditions  of  these  other  roads,  and  the 
amount  of  money  thev  spend  would  largely  depend  upon  the  price 
of  money  and  the  volume  of  their  earnings.  If  they  are  earning 
freely,  thev  spend  freelv,  so  that  it  is  impossible  to  make  that  esti- 
mate. I  did  as  to  signaling,  because  I  can  see  perfectly  well  that  our 
lines  and  the  other  lines  must  face  that. 

Senator  Nbwijinds.  You  mean  as  to  the  block  system  ? 

Mr.  Kruttschnitt.  Yes,  sir. 

Senator  Newlands.  And  there  are  other  improvements  that  are  con- 
templated, of  course,  by  all  railroads? 

Air.  Kruttschnitt.  Yes,  sir;  a  great  many — ^better  cars  and 
stronger  bridges,  and  so  forth. 

Senator  Newlands.  And  double  tracking? 

Mr.  KiuTTSCHNiTT.  Yes,  sir ;  there  would  be  double  tracking,  quite 
a  good  deal  of  that. 

Thereupon,  at  11  o'clock  p.  m.,  the  committee  adjourned  until  to- 
morrow, Saturday,  May  20, 1905,  at  11  o'clock  a.  m. 


A  PAPEB  PEEPAEED  FOB  STTBMISSIOK  TO  THE  SENATE  COMMIT- 
TEE OH  IHTEBSTATE  COMMEBCE  BY  SLA80H  THOMPSOH. 

Introduction. 

what  are  the  facts? 

Out  of  a  miscalculation  by  the  auditor  of  the  Interstate  Commerce 
Commission  in  March,  1904,  that  the  readjustment  of  freight  rates 
since  1899  had  caused  an  increase  of  $155,475,502  in  railway  tuirnings 
for  the  year  1902-3,  has  come  the  present  acute  agitation  for  Gov- 
ernment fixing  of  rates.  The  subsequent  report  of  the  statistician  of 
the  Commission  proved  that  the  auditor  had  more  than  doubled  any 
possible  effect  of  the  revised  classification  of  January,  1900,  while 
the  coincident  advance  in  the  cost  of  labor  and  materials  indicated 
that  but  for  some  revision  of  rates  the  net  losses  of  the  railways 
would  have  brought  the  country  face  to  face  with  an  industrial  panic. 
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The  apparent  increase  in  revenues  due  to  any  advance  in  rates  was 
$67,566,299. 

The  increase  in  the  cost  of  labor  due  to  the  average  advance  in 
wages  was  $40,373,501. 

The  increase  in  the  cost  of  fuel  alone,  due  to  the  advance  in  price, 
was  over  $41,000,000. 

This  official  error  of  itself  would  not  have  been  sufficient  to  start 
the  agitation  if  the  public  mind  had  not  been  previously  misled  by 
persistent  misstatements  of  facts  in  regard  to  the  following  points :  * 

1.  That  railway  rates  are  excessive; 

2.  That  they  are  overcapitalized ; 

3.  That  their  capital  is  concentrated  in  a  few  hands; 

4.  That  it  absorbs  an  undue  proportion  of  their  earnings;  and 

5.  That  thev  are  reckless  of  human  life. 

It  is  the  purpose  of  the  following  pages  to  show  that  not  one  of 
these  conclusions  is  warranted  by  the  racts. 

The  three  allied  industries  in  the  last  census  year. 


GftpitaL 


Agriculture $80,514,001,838 

Manufactures 9,8:«,086,900 

Railroads l     U,  491,084,900 


Ket  income. 


$1,724,179,206 

1,906, 186.  (KM 

6»,616,8UB 


Percent 

on 
capitaL 


8.4 

19.8 

4.6 


I.  As  TO  American  Freight  Rates. 


That  freight  rates  on  American  railways  are  the  lowest  in  the 
world,  and  had  steadily  tended  downward  until  the  recent  advance 
in  wages  and  material,  is  proved  by  the  following  statements: 

Average  rate  of  revenue  per  tan  per  mile. 


Cents. 

1870 1. 990 

1882 1,240 

1887 1. 030 

1888 1. 001 

1889 .  922 

1890 .  941 

1891 .  895 

1892 .  898 

1893 .  879 

1894 .  8G0 


Gents. 
1895 0.839 


18lKi. 
1807. 
1898. 
189$). 
1900. 
1901. 
1902. 
1903. 


4B06 
.798 
.753 
.724 
.729 
.750 
.757 
.703 


Fay  of  trackmen. 


1895. 
1890. 
1897. 
1898. 
1899. 


Wages 
K>er  day. 

..  $1.17 

..  1. 17 

.-  1. 10 

.-  1. 10 

.-  1. 18 


1900. 
1901. 
1902. 
1903. 


Wages 
per  day. 

-  11.22 

-  1.23 
.     1.25 

-  1.81 


Compare  the  advance  of  5.4  per  cent  in  the  rate  since  1899  with  12.9 
])er  cent  in  wages  of  the  most  numerous  body  of  railways  employees 
since  1%98. 
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ADVANCE  IN  PRICE  OF  MATERIALS. 


That  the  cost  of  railway  supplies  has  advanced  even  more  rapidly 
is  shown  by  the  following  comparison  of  prices  paid  for  some  of  the 
principal  classes  of  material  between  1899  and  1903 : 


Rails,  steel ton.. 

ries: 

Oak each-. 

Cedar do.... 

Track  bolts 100 pounds.. 

Track  spikes do — 

Wire,  barbed do — 

Bar  Iron ton.. 

An^lebars 100  pounds.. 

Castings: 

Graviron ton.. 

Malleable  iron do — 

Couplers set.. 

Osstriron  pipe ton.. 

Lumber 

Bridge  stringers Mfeet.. 

Pine  piece  stuff do — 

Nails: 

Wire 100  pounds.. 

Cut do.... 

Whe€i]s,car,88incli each.. 

LooomotiYes do 


18W. 

1908. 

118.00 

188.00 

.485 

.84 

.86 

.48 

1.80 

2.75 

1.425 

1.85 

8.26 

8.06 

88.00 

86.00 

1.00 

L76 

26.70 

88.00 

60.00 

68.00 

16.00 

18.00 

16.40 

82.00 

18.60 

28.26 

14.00 

18.00 

1.60 

2.00 

1.80 

2.20 

6.86 

8.60 

8,000.00 

16,000.00 

66.6 

84.1 
87.7 
68.7 
86.8 
86.6 
68.6 
75.0 

46.0 

96.0 

18.6 

107.7 

26.6 
85.7 

88.8 
68.8 
47.0 
66.6 


FOREIGN   FREIGHT   RATES. 

In  England  the  Northeastern  Railwav,  the  only  British  road  giv- 
ing intelligible  statistics,  shows  the  following  average  receipts  per 
ton-mile  in  1902 : 

Cents. 

On  minerals 1. 93 

On  merchandise  and  live  stock 2.94 

On  an  commodities 2.32 

Pennsylvania  Railroad  on  much  the  same  classes .58 

Average  revenue  per  ton-mile : 

In    Germany 1.42 

In    France 1. 55 

In    Austria 1.  IG 

In    Hungary 1. 30 

The  rates  of  American  railways  are  low  in  order  to  move  the 
greatest  quantity  of  freight.  As  wages  are  high  they  have  to  de- 
pend on  rigid  economies  of  operation  to  make  their  small  margin  of 
profit. 

It  costs  25  cents  a  mile  to  move  a  ton  of  freight  from  the  farm  or 
the  factory  to  the  station;  it  costs  less  than  three- fourths  of  a  cent 
a  mile  to  transport  it  thence  to  its  destination. 

AS  TO   PASSENGER  RATES. 

The  average  revenue  of  the  railways  for  carrying  pas.sengers  1 
mile  since  the  organization  of  the  Interstate  Commerce  Commission 
has  been  as  follows : 


1888-. 
1889-. 
1890-. 
1891-. 
1892-. 
1883.. 
1894.. 


CentB. 

2.35 

1896 

2.17 

1897 

2.17 

1898 

2.14 

1809 

2.13 

1900 

2.11 

1901 

1.99 

1902 

2.04 

1903 

Cents. 
2.02 
2.02 
1.97 
1.98 
2.00 
2.01 
t.99 
2.01 
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Where  passenger  rates  have  declined  nearly  6  per  cent  since  1892 
the  average  daily  wages  of  the  men  most  directly  employed  in  train 
service  have  increased  as  follows: 

Per  cent. 

EDfi^neinen 0 

Firemen 10 

Conductors 10 

Other  trainmen 14 

The  recent  increase  in  receipts  per  passenger  mile  is  due  to  losing 
the  cheapest  passenger  traffic,  which  is  traveling  by  trolley,  and  not 
to  an  increase  in  rates. 

The  cost  of  passenger  service  is  constantly  increasing  to  meet  the 
demand  for  more  trains  and  gi*eater  speed. 

FOREION   PASSENGER  RATES. 

England. — First  class,  4  cents;  second,  2.6  cents;  third,  2  cents; 
average  receipts  per  passenger  mile  about  2  cents. 

Oermany. — Fast  trains:  First  class,  3.45  cents;  second,  2.66;  third, 
1.79.  Ordinary  trains:  First,  3.00  cents;  second,  2.3;  third,  1.53, 
and  fourth,  0.77  (not  allowed  on  fast  trains) ;  average  receipts  per 
passenger  mile  about  1.07  cents,  due  to  90  per  cent  of  travel  being 
third  and  fourth  class  on  cars  little  better  than  American  box  cars. 

TRAVEL   FOR   ONE   DAY's   PAY. 

Distance  one  day's  pay  of  laborer  will  carry  him  in  different  countries. 

Miles  per 
day's  pay. 

United  States Oo 

Great  Britain 35 

Government  railways : 

Germany    S3 

France   40 

BelRlmu   3« 

Italy    3« 

Russia    38 

India 21 

PAY   OF   RAILWAY  LABOR. 
[American  and  foreign.] 

If  American  railway  freight  rates  were  in  proportion  to  American 
wages  in  comparison  with  foreign  wa^s,  they  would  be  from  four  to 
eight  times  what  they  are,  as  the  following  figures,  from  official 
sources,  prove : 

Average  pay  of  raiUvay  laborers  in  various  countries  whose  freight  rates  are 

more  than  double  American  rates. 

Per  day. 

United  States  « *1.31 

United  Kingdom .71 

State  railways : 

Germany .57 

France .52 

Belgium .48 

Italy    .42 

Russia  .29 

India    .08 

o  Tbe  lowest  paid  class  of  railway  employees. 
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Average  pay  of  several  claHnes  of  railway  employees  in  the  United  States,  Great 

Britain,  and  Belgium,  1903, 


United 
States. 


Enfirinenieii 

Firemen 

Conda<;tor8 

Other  trainmen 

General  office  clerks 

Station  aeents 

Machinistis 

Carpenters 

Switch  and  croflsing  tenders  and  watchmen: 
Men , 


Women , 


Per  day. 
$4.01 
2.28 
8.88 
2.17 
2.21 
1.87 
2.50 
2.19 

1.7« 


Great 
Britain. 


Per  day. 

$1.«3 

.91 

1.22 

.85 


1.01 
1.50 
1.22 

.91 


Bel- 
gium.a 


Per  da: 


fl.tll 

.n 

1.08 

.72 

1.11 

1.88 

.85 

.84 

.48 
.16 


«  Belf2:iiim  Is  chosen  for  the  comparison  because  the  pay  of  railway  labor  there  is  less 
comnllcnted  with  premiums  and  allowaTjoes  than  elsewhere  on  the  Continent.  See  Bulle- 
tin No.  20,  Department  of  Labor,  and  Fifteenth  Annual  Report  of  the  Commissioner  of 
Labor. 

II.  Capitalization. 

AMERICAN    R.4ILWAY8   NOT   OVERCAPITALIZED. 

In  1903  the  Interstate  Commerce  Commission  summarized  their 
capitalization  thus: 

Stock    $6, 155,559,032 

Funded  debt 6,444,481,226 

Total  railway  capital 12,599,900,258 

Owned  by  railroads 2,318,391,953 

Net  railway  capital 10,281,598,306 

COST   OF   RAILWAYS   AND   EQUIPMENT. 

The  Interstate  Commerce  Commission  in  1903  reported  as  follows : 

Cost  of  road  (103,823  miles) $10,273,837,190 

Cost  of  equipment «  699, 767, 723 

Total   cost 10, 973, 504, 903 

This  cost  covers  a  total  mileage  for  all  tracks  of  283,821  miles.  It 
is  the  large  cost  of  sidings,  yard  tracks,  elevating  tracks,  and  other 
facilities  at  terminals  rather  than  the  construction  of  new  road  that 
has  caused  recent  additions  to  railway  capital. 


o  During  the  last  four  years  new  locomotives,  passenger  and  freight  cars  cost 
upward  of  $874,000,000.  The  cost  of  the  equipment  reported  In  1903  was  ap- 
proximately : 


Looomotiyee... 
PuBenser  cars 
Freight  cars... 


Namber. 


48,871      111,000         1482,681,000 

38,140         6,000  tt8,84O,000 

l,n5,248  700        1,800,674,800 

1,912,005,300 

10,278,787,783 

a06,1173,0l» 

Oost  of  road  and  equipment 12,794,806,(6:) 


Total  cost  of  equipment 

Cost  of  road,  as  above 

Coat  of  11,490  milee  not  represented 


Total  cost. 
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HOW   THE   WATER   HAS  BEEN    ABSORBED. 

For  twelve  years — 1888  to  1899,  inclusive — an  average  of  63.94  per 
cent  of  American  railway  stociis  paid  no  dividends — the  lowest 
amount  paying  being  29.83  per  cent  in  1896,  and  the  highest  40.fil 
in  1899.  Not  until  1901  did  a  majority  of  railway  stocCs  pay  any 
dividends  whatever.  Even  last  year  43.94  per  cent  paid  nothine. 
During  all  these  years  the  water  in  railwav  stock  was  gradually 
absorbed  by  millions  diverted  from  stockholders  to  vast  extensions, 
bettorments,  and  improvements.  On  June  .30,  1895,  there  were  37,855 
miles  of  operated  railways,  representing  $2,439,144,503  of  capital,  in 
the  hands  of  the  receivers.  Before  they  got  out  the  water  was 
effectually  squeezed  out  of  them.  At  last  accounts  there  were  only 
1,183  miles  under  receiver's  orders. 


AMERICAN   VERSOS  FOREIQN   CAPTTALIZATION. 

The  test  of  comparison  with  foreign  railway  capitalization  fur- 
nishes the  following  demonstration : 


... —        "— Mr 


1B7,».'' 
187,11  :i 


Total  rorelgii  rallwftrB... 


•  Colt  of  coDBtruFtlon. 
Note. — Although  Amerknn  rallwari  i>ra  cnpltnllied  nC  lf«a  tban  oae-hall  forelKii  rall- 
«■;>.  tfaej  were  consiriiclM)  b;  labor  coating  (rom  two  lo  four  times  t»  mncb.      (Sea 
Wlgei  In  dlltersat  countriem.) 

in.  Distribution  or  Railway  Capital. 

The  bogy  that  railway  ownership  is  being  danfieronsly  concentrated 
was  refuted  by  the  report  of  the  Interstate  Commerce  C<ommissinn, 
February  24,  1905,  "  that  the  number  of  stockholders  rejxirted  by  the 
carriers  in  their  annual  reports  for  the  year  ending  June  30,  1904, 
was  327,851."  As  the  holding  of  railway  bonds  is  even  more  general, 
owing  to  their  chnracter  as  approved  securities  in  estat&s  and  trus- 
teeships, the  total  of  those  directly  interested  in  railway  stocks  and 
bonds  must  approach  700.000. 

A.  still  further  distribution  of  interest  in  railway  securities  comes 
through  the  Inrge  holdings  of  trustees,  administrators  and  executors 
of  estates ;  of  bankers  and  brokers  for  long  lists  of  customers,  and  of 
insurance  companies,  banks,  savings  banks,  and  other  corporations. 

How  great  is  this  last  distribution  may  be  judged  from  the  follow- 
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ing  statement  of  railway  stocks  and  bonds  held  by  various  corporate 
bodies: 

liisuraticv  (•ompanips  licensed  in  Massachusetts $845,889,038 

Savings  banks  In  six  States 442,354,086 

Security  from  educational  institutions 47,468,327 

Total 1-  1, 835, 711, 461 

An  illustration  of  thase  holdings  of  railway  securities  is  afforded 
by  the  reports  of  the  following  companies: 

New  York  Life  Insurance  Company  (bonds) - $207,384,800 

Mutual  Life  Insurance  Company   (Imnds) 94,982,000 

Mutual  Life  Insurance  Company  (stocks) 18,860,000 

Prudential  Life  Insurance  C^impany  (bonds) 25,977,230 

Travelers*  Insurance  (Company  (stocks  and  bonds) 21,823,  OCX) 

The  fire  risks  in  force  in  the  United  States  amount  to  over  $27,000,- 
000,000.  More  than  half  the  assets  of  the  companies  writing  this 
insurance  is  invested  in  railway  securities. 

The  significance  of  the.se  figures  is  emphasized  by  the  further  fact 
that  in  the  whole  United  States  there  are  over  17,000,000  life  insur- 
ance policies  in  force  covering  $10,508,478,776,  and  7,305,228  deposi- 
tors in  savings  banks  whose  deposits  aggregate  $2,935,204,845.  These 
millions  are  all  indirectly  interested  in  the  present  conservative  and 
progressive  management  of  American  railways, 

rV.  Compared  with  Investments  in  Agriculture  and  Manu- 
factures. 

Instead  of  paying  excessive  returns  on  capital  the  net  income  from 
railway  investments  is  le&s  than  that  from  agriculture  or  manufac- 
tures— the  two  great  industries  whose  prosperity  is  so  largely  depend- 
ent on  cheap  freight  rates — as  the  following  tables  demonstrate, 
according  to  census  and  interstate-commerce  reports : 


OAPTTAL  OR  VALinB. 

AgTicoltiire 

ManiifRctares 

Railroads 

OR088  PRODUCTS  OR  INCOME. 

Agriculture 

Mannfacttiree 

Railroads 


1890. 


$16,»)2,2Q7,e89 
6,525.166.486 
9,4»7,84B,480 


8,460,107,464 
9,372,487,288 
1,051,877,688 


1900. 


|»,  614,001,888 

9  886,066,909 

11,481,064,960 


4,789,118,768 

18,014,287,496 

l,487,0(i4,814 


Percent 
increase. 


27.6 
60.7 
81.8 


98.6 
88.9 
40.0 


Agricnlture... 
Manufactare» 
Railroads 


Cost  of  operat- 
ing, 190D. 


fi),  014, 989,646 
1,109,101,894 
961,488,6U 


Income  from  operation. 


Net  income, 
1900. 


$1,784,179,206 

1,906,186,604 

685,616,808 


Percent 
to  capi- 
tal. 


8.4 

19.8 

4.6 


In  1903,  with  a  gross  income  of  $1,900,846,907  from  operation,  the 
railways  paid  $444,067,795  in  interest  and  dividends,  being  at  the  rate 
of  3.53  per  cent  on  the  gross  or  4.32  on  the  net  capitalization* 
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These  fipires  prove  conclusively  that  the  return  on  railway  capital 
is  not  excessive,  either  absolutely  or  relatively  to  capital  invested  in 
farms  and  manufactures,  which  owe  their  prosperity  to  cheap,  rapid, 
and  efficient  railway  transportation. 

How  the  gro^s  earnings  of  American  railxcays  were  distributed  in  190S. 
Gross  earnings  from  operation $1,000,846,007 

WHERE  THIS  INCOME   WENT. 

Pay  of  employees  — $775, 321, 415 

Fuel  for  locomotives 146.500,031 

OH,  etc.,  for  locomotives 7,708,642 

Tiixos  57.840,560 

Permanent  Improvements 41.048, 183 

Misoellnneous  deductions  and  deficits  In  weak  lines 44, 681, 341 

Material  for — 

Locomotives,  renewals  and  repairs 50,000,000 

Freight  car  renewals  and  repairs 50.000,000 

Passenger  car  renewals  and  repairs 15. 000,  (KX) 

Bridges 20, 000, 000 

Ralls 12, 000,  000 

Ties 20, 000,  000 

Ballast 10. 000, 000 

Buildings 15,000,000 

Loss  and  damage 13,726,508 

Payments  for  Injuries  to  persons 14.052, 12r» 

Hire  of  equipment,  car  service,  etc 20,253,945 

Rents  for  tracks,  yards,  and  terminals 19,375,606 

Rents  for  buildings  and  other  property 5, 151,  S0:\ 

Train  and  station  supplies 27, 856,  (M;o 

Shop  tools,  repairs  and  renewals 8, 739, 157 

Law  expenses 6,783,692 

Stationery  and  printing 11.232,465 

Advertising 5,  376, 368 

Miscellaneous  expenses 8,  791,  765 

Interest  on  bonds 277. 891, 209 

Dividends 166,176,586 

Surplus  Income  — 49. 330,  740 

Total 1, 000, 846, 007 

In  this  connection  the  following  comparison  is  enlightening: 

Share  of  labor  and  capital  in  gross  earnings  of  railways  in  United  States.  Eng- 
land, and  Germany, 

Labor:  Per  cent. 

America  40. 8 

England  27.  3 

Gennany   35. 4 

Capital : 

America  2.3.  4 

England  38.  li 

Germany   35.  2 

Returns  from  one-third  of  the  railways  for  1904  indicate  that  the 
pay  of  employees  absorbed  more  than  42  per  cent  of  the  gross  earn- 
ings last  year. 

In  America  laboi*,  fuel,  and  taxes  absorb  more  than  one-half  the 
gross  earnings,  capital  less  than  one-quarter. 

As  it  is  only  in  America  that  the  lion's  share  of  the  gross  receipts 
falls  to  labor,  it  becomes  of  interest  to  follow  its  distribution  among 
the  several  classes  of  employees. 
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HOW   RAILWAY   PAY  18   DIVIDED. 

Compensation  paid  to  emplof/cf*  for  the  year  ending  June  SO,  1903. 


TotslDom- 

Per cant 

r'lJXW.. 

aB,fi2a,5ig 

lii 

a,  430,  AM 

i8;«m;«« 

^^v::::::: 

« 

',?, 

m.K1.415 

•  Bap<^  ot  IntenUte  Con 


:e  CammlMEoa  (stntlBtEce  of  rallwars),  10>)3. 


AS  TO  DNJU8T  DISCRIMINATION. 

As  for  rebates,  private  car  lines,  industrial  tracks,  and  terminal 
privileges,  or  any  other  device  whereby  unjust  discriminations  are 
given,  the  present  laws,  if  enforced,  would  seem  to  be  sufficient  to  put 
a  stop  to  them.  If  they  are  not.  Congress  should  immediately 
strengthen  the  hands  of  the  Interstate  Commerce  Commission  for  the 
detection  and  prosecution  of  the  offenders.  Because  there  are  black 
sheep  in  railway  circles  it  is  not  a  '•  square  deal "  to  hamstring  this 
most  complex  and  vital  of  American  industries.  A  wise  surgeon 
would  not  attempt  to  cure  a  man  who  squints  by  cutting  off  his  Tegs. 
What  legs  are  to  a  man,  rates  are  to  the  railways. 

None  of  the  railway  abuses  of  which  the  people  complain  is  going 
to  be  cured  by  substituting  mileposts  for  brains,  the  rigidity  of  law 
for  the  elasticity  of  business  principles  in  the  adjustment  of  rates. 

V.  As  TO  Railway  Accidbnis. 

Relatively  to  passenger  and  freight  traffic,  fatalities  to  passengers 
and  employees  are  less  on  American  than  foreign  railways,  as  the  fol- 
lowing table  shows : 
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Tear. 


OonntiT* 


Mileage. 


KiUed. 


gen. 


Empkyj- 


19Q1... 
19IS-3. 

iwe... 

1902-3. 
1908... 
19QB... 

isoe... 

MOO... 

I9ne... 

1896... 
1900... 
1902... 
19QS... 
1908... 


1908. 


Rofwiaxi  Eun)pe •  28, 

NoxiPAy '  1,430 

Sweden i  7,431 

Denmark 1,879 

Germany i  84,014 

Holland 2,(K3 

Belf^fam 2,Kr7 

Prance 23,988 

Switzerland 2,489 

Spain 7,994 

Italy 9,879 

Austria !  12,408 

Hungary 10,813 

United  Kingdom 1  22,435 

Rest  of  Europe j  8,987 


Total I    177,888 

United  States ,    207,977 


98 
1 
6 


78 

8 

6 

a94 

5 

19 

83 

11 

11 

laa 

25 


458 

4 

21 
27 

505 
23 
86 

814 
28 
81 

6:i 

87 

66 

497 

100 


586 
321 


2,250 
8,238 


«  Since  1900  French  reports  cover  only  accidents  to  traim. 
ACCIDENTS  RELATIVELY  TO  TRAFFIC. 

The  following  tables  show  the  proportion  of  fatalities  to  traffic  in 
Europe  and  the  United  States: 


Paseen-   I  lEmployees 


Enropea 44.080.000,000 

UnitedStatee [     20,915,788.881 


carried  1 
mile. 


76,200,092,720 
178,221,278,993 


billion  tons 

carried  1 

mile. 


29.66 
18.66 


a  Including  United  Kingrdom. 


As  invidious  comparisons  are  often  made  between  the  accidents 
on  American  and  British  railways,  the  following  facts  should  have 
a  corrective  effect : 


;  Passengers  car- 
ried I  mile. 


British  railways '       9,660,000,000 

American  railways ,     20,915,7(3,881 


Freight  tons 
carried  1  mile. 


15,672,000,000 
173,221,278,993 


Proportion  killed  to  passengers  carried  1  mile. 

Great  Britain 1  in  61,923,000 

United  States 1  in  65,168,143 

GENERAL  LIABILITY  TO   ACCIDENT. 


That  undue  prominence  is  given  to  railway  accidents  is  shown  by 
the  following  statement  of  "  accidents  resulting  from  causes  to  which 
all  men  are  exposed,  without  regard  to  their  employment,''  taken  from 
the  yearbook  of  the  Travelers'  Insurance  C!ompany  for  1905 : 

Per  cent. 

Accidents  to  pedestrians 24. 14 

At  house  (indoors) 18.80 

Horses  and  vehicles 18.16 
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Por  cent 

At  house  (outside)  __     15.98 

Recreation 6. 16 

Railroad  travel  4.77 

Bicycle  accidents 4.06 


Street-car  travel 
ITse  of  firearms— 

Animal  bites 

Assaults 

Steamship  travel 
Miscellaneous  — 


2.74 
1.73 
1.52 
1.20 
.70 
.06 


100.00 
Note. — Only  1  In  10  of  the  accidents  In  railroad  travel  were  to  passengers. 

GENERAL  SAFETY  OF  RAILROAD  TRAVEL. 

From  reports  covering  122,104  miles  of  American  roads  for  the 
year  1904 — the  most  disastrous  in  the  history  of  railway  accidents — 
the  following  statement  representing  mileage  in  eveiy  State  in  the 
Union  is  reassuring: 


Compa- 
niea  re- 
porting. 

Milos  op- 
ei*atea. 

Pasaengers  car- 
ried 1  mile. 

Killed  in  train  ao- 
cidents. 

Passen- 
gers. 

Employ- 
ees. 

43 
11 

85.876 
81,796 

5, 298, 9n,  100 
3,980,840,777 

0 
11 

151 
185 

M 

07,672 

9,279,751,879 

11 

286 

These  figures  which  could  be  made  more  impressive,  if  all  the 
reports  were  available,  prove  that  the  impression  that  American  rail- 
ways are  less  careful  of  human  life  than  foreign  roads  rests  on  a 
wi^espre^d  misapprehension  of  the  vast  difference  in  the  extent  and 
volume  of  their  traffic. 

Saturday,  May  20^  1906. 

The  committee  met  piirsuant  to  adjournment. 

Present:  Senators  Elkins  (chairman),  CuUom,  Kean,  Dolliver, 
Clapp,  Foster,  and  Newlands. 

Tlie  chairman  stated  that  Senator  Foraker  would  be  absent  to-day 
on  account  of  continued  illness. 

STATEMENT  OF  ME.  A.  B.  BEOWH. 

Senator  Kean.  Please  state  your  name  and  address. 

Mr.  Brown.  My  name  is  A.  B.  Brown ;  address,  care  of  Britton  & 
Gray,  Washington  City.  I  am  counsel  for  the  Atchison,  Topeka  and 
Santa  Fe  Railroad  Company,  and  have  been  for  many  years. 

In  the  statement  given  by  Mr.  George  A.  Mead  on  May  17,  pages 
24  and  25  of  the  print,  Mr.  5Vfead  makes  the  statement  that  Mr.  I..eeds, 
the  manager  of  the  Atchison,  Topeka  and  Santa  Fe  refrigerator  lines, 
stated  before  the  Interstate  Commerce  Commission  in  October  last 
that  he  was  paying  rebates.  Naturally  that  statement  seemed  to  very 
strongly  impress  the  committee  at  this  hearing,  and  the  chairman  sug- 
gested that  the  committee  should  have  before  it  the  testimony  that 
Mr.  Leed;s  gave  before  the  Commission.  I  have  a  copy  of  that  testi- 
mony, appearing  on  pages  145-153  of  the  pamphlet  entitled  "  Before 
tlie  Int^tate  Commerce  Commission.    In  the  matter  of  the  transr 
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portation  of  freights  by  common  carriers  in  cars  not  owned  by  said 
common  carriers.  Orders,  testimony^  and  statement  of  exnibits. 
Washington,  Government  Printing  Office,  1904." 

J.  S.  Leeds,  having  been  called  as  a  witness,  was  duly  sworn,  and  testified  as 
follows : 

Mr.  Mabchand.  Mr.  Leeds,  you  are  connected  witli  tlie  Santa  Fe  Refrigerator 
Line,  are  you  not? 

Mr.  Leeds.  Yes,  sir. 

Mr.  Mabchand.  What  is  your  position  with  that  company? 

Mr.  Leeds.  I  am  manager. 

Mr.  Marchand.  How  much  equipment  do  you  own? 

Mr.  Leeds.  About  4,600  cars — 4,575,  I  think,  and  197  of  them  are  leased  to  the 
Cudahy  Ck)mpany; 

Mr.  Mabchand.  To  the  Cudahy  Company? 

Mr.  Leeds.  To  the  Cudahy  Company,  of  Omaha. 

Mr.  Mabchand.  Is  your  equipment  entirely  refrigerator  cars?  Are  your  cars 
entirely  refrigerator  cars? 

Mr.  Leeds.  Yes,  sir. 

Mr.  Mabchand.  Do  you  own  any  box  cars? 

Mr.  Leeds.  No,  sir. 

Mr.  Mabchand.  No  stock  cars? 

Mr.  kEEDS.  No,  sir. 

Mr.  Mabchand.  Over  what  lines  do  you  operate? 

Mr.  Leeds.  >rainly  over  the  Atchison  road :  at  least  we  contract  to  take  care 
of  their  business.    The  cars  run  over  all  roads,  of  course. 

Mr.  Mabchand.  It  is  a  separate  corporation,  is  it  not? 

Mr.  Leeds.  Yes,  sir. 

Mr.  Mabchand.  Who  is  the  president  of  your  company? 

Mr.  liEEDS.  Mr.  Riploj-.  • 

Mr.  Mabchand.  The  officers  of  the  Santa  Fe  Refrigerator  Line  are  officers  of 
the  Atchison,  Toi>eka  and  Santa  Fe  Railway  also,  are  they  not? 

Mr.  Leeds.  Yes,  sir ;  mainly. 

Mr.  Mabchand.  What  contract  or  arrangement  has  your  line  with  the  Santa 
Fe? 

Mr.  Leeds.  W^e  lease  the  equipment  and  have  an  operating  contract 

Mr.  Mabchand.  You  lease  the  equipment  from  the  Atchison,  Topeka  and  Santa 
Fe  Railroad? 

Mr.  Leeds.  Yes,  sir. 

Mr.  Mabchand.  The  Santa  Fe  owns  the  equipment? 

Mr.  Leeds.  Yes,  sir. 

Mr.  Mabchand.  What  are  the  terms  of  the  lease? 

Mr.  Leeds.  We  pay  them  5  per  cent  interest  on  the  value.  We  pay  for  all 
repairs,  renewals,  operating  expenses,  administration,  etc. — every  expense  in  the 
operation  of  the  line. 

Mr.  Mabchand.  That  is  what  you  pay  them? 

Mr.  IjEeds.  Yes,  sir. 

Mr.  Mabchand.  Now,  what  do  they  pay  you? 

Mr.  Leeds.  Nothing. 

Mr.  Mabchand.  Do  you  get  a  commission? 

Mr.  I-iEEDS.  No.  sir. 

Mr.  Mabchand.  Do  you  get  mileage? 

Mr.  Leeds.  No.  sir. 

Mr.  Mabchand.  What  arrangement,  if  any,  have  you  with  other  lines? 

Mr.  Leeds.  Only  the  mileage  we  earn  on  other  lines. 

Mr.  Mabchand.  Do  you  get  a  commission  from  other  lines? 

Mr.  Leeds.  I  suppose  we  get  probably  $500  a  year  from  other  lines  in  the  way 
of  commissions  on  unconsigned  business. 

Mr.  Mabchand.  From  other  lines? 

Mr.  Leeds.  I  think  there  are  only  two  roads  that  pay  any  commission.  The 
Baltimore  and  Ohio  pays  us  on  unconsigned  business. 

Mr.  Mabchand.  The  Baltimore  and  Ohio  pay  you,  you  say? 

Mr.  Leeds.  Yes,  sir. 

Mr.  Mabchand.  What  do  they  pay  you? 

Mr.  Leeds.  12^  per  cent 

Mr.  Mabchand.  On  what  character  of  business? 

Mr.  Leeds.  On  dairy  products  only. 

Mr.  Mabchard.  What  mileage  does  the  B.  and  O.  pay  you? 
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Mr.  Leeds.  Tbree-quarters  of  a  cent  a  mile. 

Mr.  Mabchand.  You  say  there  Is  another  line  that  pays  you? 

Mr.  Leeds.  Yes,  sir ;  the  Canadian  Paeiflc. 

Mr.  Marchand.  What  does  the  Canadian  Pacific  pay  you? 

Mr.  TWEEDS.  The  same  thing. 

Mr.  Mabchand.  What  inducements  do  you  offer  shippers  to  use  yodr  equip- 
ment? 

Mr.  Leeds.  Good  cars  and  good  service. 

Mr.  Marchand.  Do  you  give  the  shippers  nothing? 

Mr.  Leeds.  No,  sir. 

Mr.  Mabchand.  You  surrender  nothing  to  the  shippers? 

Mr.  Lkeds.  No,  sir. 

Mr.  Mabchand.  Do  you  allow  any  claims? 

Mr.  Leeds.  None  except  legitimate  claims. 

Mr.  Mabchand.  Directly  or  indirectly? 

Mr.  Leeds.  Directly  or  indirectly,  with  the  exception  of  California  on  decidu- 
ous fruits. 

Commissioner  Clements.  What  about  that? 

Mr.  Leeds.  The  same  as  the  Armour  Car  Line  on  that  score. 

Mr.  Mabchand.  What  Is  that? 

Mr.  Leeds.  I  said  we  paid  nothing  except  on  deciduous  fruits  in  California. 

Mr.  Mabchand.  Do  you  publish  a  tariff? 

Mr.  Leeds.  Yea,  sir. 

Mr.  Mabchand.  In  certain  instances,  then,  you  pay  back  part  of  what  you 
charge  and  collect  from  the  shlpi)er  on  your  tariff  from  the  amount  named  in 
your  tariff? 

Mr.  Leeds.  I  presume  so. 

Mr.  Mabchand.  You  pay  back  a  portion  of  that? 

Mr.  liEEDS.  Yes,  sir. 

Mr.  Mabchand.  Do  jou  do  that  uniformly  to  all  shippci*s? 

Mr.  Leeds.  I  do  not  know  that  I  have  missed  anyone. 

Mr.  Mabchand.  What  is  your  object  In  publishing  a  tariff,  then,  Mr.  Tweeds? 

Mr.  Leeds.  This  Is  the  first  year  that  we  entered  Into  the  deciduous-fruit 
business  in  northern  California,  and  in  publishing  a  tariff  I  found  in  effect  there 
a  tariff,  and  I  met  the  competition  which  I  found  there  when  we  began  business. 

Mr.  Mabchand.  Namely,  what  competition? 

Mr.  Leeds.  I  do  not  know  as  I  know  quite. 

Mr.  Mabchand.  What  do  you  think  it  was? 

Mr.  Leeds.  I  think  it  amounts  to  $25  a  car. 

Mr.  Mabchand.  $25  a  car? 

Mr.  I^EDS.  Yes,  sir. 

Mr.  Mabchand.  By  whom? 

Mr.  Leeds.  We  had  only  one  competition. 

Mr.  Mabchand.  Who  was  your  (•(>ini)etitor? 

Mr.  Leeds.  The  Armour  Car  Line. 

Mr.  Mabchand.  And  It  was  necessary  to  give  $25  or  more  In  order  to  secure 
the  traffic — was  that  your  Idea? 

Mr.  Leeds.  I  believed  so. 

Mr.  Mabchand.  Did  you  give  a  uniform  amount  to  each  shipper? 

Mr.  Leeds.  That  was  my  intention. 

Mr.  Mabchand.  Your  deviation  from  the  rate  was  uniform? 

Mr.  Leeds.  Yes,  sir. 

Mr.  Mabchand.  Unless  you  gave  it  you  did  not  get  the  traffic? 

Mr.  Leeds.  That  was  the  way  It  presented  itself  to  me. 

Mr.  Mabchand.  Why  don't  you  get  together  and  publish  a  tariff  that  you  will 
adhere  to? 

Mr.  Leeds.  I  don*t  know  as  to  that;  I  don't  think  I  made  any  particular 
proposition  to  do  so,  and  they  didn't  to  me. 

Commissioner  Clements.  You  say  this  is  Intended  to  be  uniform  to  all  ship- 
pers alike? 

Mr.  Leeds.  Yes,  sir. 

Commissioner  Clements.  Have  you  any  definite  knowledge  that  it  is  so?  Do 
you  keep  any  check  on  that  to  know  whether  it  is  so  or  not? 

Mr.  Leeds.  I  should  know ;  yes,  sir. 

Commissioner  Clements.  Do  you  allow  one  shipper — what  is  the  basis  of  the 
settlement  you  make? 

Mr.  Leeds.  It  is  uniformly  what  I  have  said. 

Commissioner  Clements.  Uniformly  $25  a  car? 
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Mr.  Leeds.  T  think  there  would  be  some  exception^  as  to  businefls  farther 
east  than  Chicago. 

Commissioner  Clements.  Would  it  be  more  than  that? 

Mr.  Leeds.  Yes,  sir. 

Commissioner  Clements.  What  on  eastern  business? 

Mr.  Leeds.  An  additional  $10. 

Commissioner  Clements.  $35? 

Mr.  Leeds.  Yes,  sir. 

Commissioner  Clements.  Is  that  regardless  of  the  amount  of  Ice?  Sometimes 
it  talios  more  ice  and  sometimes  les.<«. 

Mr.  Lekds.  Tlie  business  is  covered  by  what  we  call  a  fixed  refrigeration 
charge,  u  fixed  refrigeration  tariff ;  of  eonrj^e,  we  talve  care  of  this  business  in 
transit,  irrespective  of  the  amount  of  loo  necessary. 

Commissioner  Clements.  You  pay  $25  back  to  Chicago  and  points  west  of 
Chicago? 

Mr.  Leeds.  Yes,  sir. 

Conunlssioner  Clements.  And  $35  to  i)oints  east  of  Chicago? 

Mr.  Leeds.  That  is  wlmt  it  would  amount  to. 

Commissioner  Pbouty.  Do  you  pay  the  same  amount  to  each  shipper? 

Mr.  Leeds.  So  far  as  the  Santa  Fe  Is  concerned ;  yes,  sir. 

Commissioner  Pbouty.  Do  you  agree  to  do  that  before  the  shipment  is  made 
or  afterwards? 

Mr.  Leeds.  Before. 

Conunlssioner  Pboutt.  Are  your  agents  authorized  to  make  that  discount? 

Mr.  Leeds.  No  ;  they  are  not 

Commissioner  Pbouty.  Where  is  the  agreement  made,  and  with  whom? 

Mr.  Leeds.  Myself. 

Commissioner  Pbouty.  Do  your  agents  there  know  anything  about  it? 

Mr.  Leeds.  I  do  not  think  they  know  what  it  is;  they  may  know  that  some- 
thing of  that  kind  is  going  on,  but  not  what  it  amounts  to. 

Commissioner  Pbouty.  You  say  your  company  got  its  equipment  from  the 
Santa  Fe  Company? 

Mr.  Leeds.  Yes,  sir. 

Commissioner  Pbouty.  And  pays  5  per  cent  on  the  cost  of  tlie  CHiulpment? 

Mr.  Leeds.  Yes,  sir. 

Conunlssioner  Pbouty.  And  charges  the  Santa  Fe  nothing  for  the  use  of  the 
equipment? 

Mr.  Leeds.  No,  sir. 

Commissioner  Pbouty.  Where  does  It  get  the  money  to  pay  these  things? 

Mr.  Leeds.  Our  means  have  l>een  sufllcient  to  meet  the  requirements. 

Commissioner  Pkouty.  Your  earnings  from  what  source? 

Mr.  Lei-ids.  We  get  a  car  mileage — that  is,  from  otlier  lines  tlian  the  Santa  Fe. 

Commissioner  Pbouty.  Your  cars,  when  they  run  on  other  roads  than  the 
Santa  Fe,  draw  the  regular  mileage  of  three-fourths  of  a  cent,  and  sometimes 
three- fourths  of  a  cent  one  way? 

Mr.  Leeds.  That  is  right. 

Commissioner  Pbouty.  You  sjiy  that  the  enrnlngs  up  to  the  present  time  have 
been  sufficient  to  glye  tlie  use  of  these  cars  to  the  Santa  Fe  Company  for 
nothing? 

Mr.  Leeds.  Yes,  sir. 

Commissioner  Pbouty.  Who  keeps  the  cars  in  repair? 

Mr.  Leeds.  I  do. 

Commissioner  Pbouty.  Have  you  any  reason  to  suppose  that  your  earnings 
are  better  than  those  of  other  car  lines? 

Mr.  Leeds.  No  ;  so  far  as  mileage  is  concerned,  no. 

Conunlssioner  Pbouty.  What  part  of  your  mileage  is  over  the  Santa  Fe  and 
what  part  over  other  lines? 

Mr.  Leeds.  I  can  only  estimate  that,  but  I  should  think  that  one-third  is  on 
lines  other  than  the  Santa  Fe ;  that  Is,  65  per  cent  of  our  equipment  is  habitually 
on  the  Santa  Fe  rails. 

Commissioner  Pbouty.  So  that  the  payment  of  mileage  on  35  per  cent  of  what 
your  cars  actually  run  pays  for  the  use  of  those  cars,  pays  5  per  cent  on  what 
they  cost  and  keeps  them  in  repair? 

Mr.  Leeds.  There  Is  probably  some  profit  in  refrigeration,  but  not  very  nmch. 

Commissioner  Clements.  How  does  the  shipper  know  that  he  can  get  this  $25 
and  $35  back?    How  does  the  information  get  to  him  before  he  ships? 

Mr.  Leeds.  Well,  he  probably  oonld  not  ship  If  he  did  not  know  it 
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Oommissfoner  Gi£uent8.  How  does  he  find  it  out?  You  say  your  agents  there 
do  not  Inform  him. 

Mr.  LiEDS.  Well,  I  spent  about  three  months  there  in  the  past  year. 

Commissioner  Clements.  You  have  advised  them  all  that  that  was  done,  have 
you? 

Mr.  Leeds.  We  sought  the  business. 

Commissioner  Clements.  And  you  communicated  it  directly  to  them?  Is  that 
the  way  of  it?  Does  the  railroad  company  collect  the  refrigeration  charge  along 
with  the  rate? 

Mr.  Leeds.  Yes,  sir;  the  refrigeration  charge,  where  it  is  fixed,  is  billed  for- 
w^ard  the  same  as  the  transportation  charge. 

Commissioner  Clements.  On  your  published  rate?    You  publish  it? 

Mr.  Leeds.  Yes,  sir. 

Coiiimissioner  Clements.  That  and  the  rail  rate  are  added  together  and  col- 
lected by  the  railroad  company? 

Mr.  Leeds.  Yes,  sir. 

Commissioner  Clements.  At  the  point  of  shipment? 

Mr.  Leeds.  At  the  point  of  destination. 

Commissioner  Clements.  What  is  the  process  for  getting  part  of  It  back? 
Does  he  file  a  claim  to  it? 

Mr.  Leeds.  Sometimes  he  may.    He  does  not  always  do  so ;  no. 

Commissioner  Clements.  Do  you  keep  a  strict  account  and  send  it  back  to 
each  one? 

Mr.  Leeds.  I  should  do  so. 

Commissioner  Clements.  Do  you  in  fact? 

Mr.  Leeds.  In  many  instances;   yes,  sir. 

Commissioner  Ci^ments.  Not  in  all? 

Mr.  Leeds.  I  would  do  it  in  all  if  anybody  made  application  for  it 

Commissioner  Clements.  Do  you  do  it  in  all  cases,  either  on  application  or 
without  application? 

Mr.  Leeds.  Yes,  sir ;  I  think  so. 

Commissioner  Clements.  You  do  not  think  any  shippers  ship  and  pay  the  full 
rate  and  never  get  any  of  it  back? 

Mr.  Leeds,  i  think  not 

Commissioner  Clements.  How  much  does  that  amount  to  in  the  course  of  a 
year? 

Mr.  Leeds.  I  do  not  know. 

Conmiissioner  Ci^ements.  Have  you  any  idea? 

Mr.  I^EEDS.  This  is  the  first  season  of  our  entering  that  business.  Our  settle- 
ments have  not  been  made  in  full.  I  do  not  kfiow.  We  shall  probably  carry 
from  that  territory  700  cars. 

Commissioner  Clements.  You  think  you  will  move  700  cars? 

Mr.  Leeds.  I  think  we  shall. 

Commissioner  Ci^ments.  What  months  does  the  season  cover? 

Mr.  Leeds.  Well,  it  begins  in  June,  and  they  are  still  shipping  to  some  extent 

Commissioner  Clements.  This  season,  you  think,  would  cover  700  cars? 

Mr.  Leeds.  I  think  so. 

Commissioner  Clements.  How  many  of  those  cars  go  to  Chicago  and  east 

Mr.  Leeds.  About  GO  per  cent  go  east 

Conunissioner  Clements.  East  of  Chicago? 

Mr.  Leeds.  I  should  think  so.    That  is  an  estimate. 

Commissioner  Clements.  On  those  the  $35  rebate  would  be  paid? 

Mr.  Leeds.  Yes,  sir. 

Conunissioner  Clements.  And  on  the  others  $25? 

Mr.  Leeds.  Yes,  sir. 

Commissioner  Ci£ments.  That  is  all. 

Mr.  Maschand.  I  understand  you  to  say,  Mr.  Leeds,  that  this  rebate  was  the 
voluntary  act  of  the  Santa  Fe  Refrigerator  Line  and  was  not  paid  on  the  solici- 
tation of  the  shippers? 

Mr.  Leeds.  It  was  simply  a  question  of  meeting  competition  or  getting  no 
business. 

Mr.  Mabghand.  Don't  stiippers  out  in  California  do  as  they  do  at  other  places — 
go  shopping  for  a  rate? 

Mr.  Leeds.  I  imagine  so,  as  well  as  anywhere. 

Mr.  March  AND.  Do  you  know  what  your  earnings  are  per  car  per  year? 

Mr.  Leeds.  No;  I  do  not  know  that  I  can  tell  you.    Our  earnings,  or  rather 
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our  expenses,  Include  the  cost  of  Ice.  You  understand  that  what  we  may  collect 
would  not  be  what  would  be  considered  legitimate  earnings  until  you  deducted 
that    I  have  not  it  separated  and  do  not  know. 

Mr.  Mabchand.  I  meant  net  earnings. 

Mr.  Leeds.  I  can  give  you  approximately  what  they  earn  in  mlleaga 

Mr.  Mabchand.  Yes. 

Mr.  Leeds.  But  that  would  not  be  a  fair  statement  of  the  case  for  this  rea- 
son :  We  have  had  a  controversy  with  ^me  roads  in  respect  to  payment  of  their 
mileage.  On  those  we  made  no  collection.  They  are  insignificant  in  amount 
Our  earnings  on  foreign-line  mileage  amount  to  30  cents  a  day,  about 

Mr.  Mabchand.  That  does  not  include  the  profit  on  the  ice? 

Mr.  I.£EDS.  That  is  mileage  alone. 

Mr.  Mabchand.  Can  you  tell  the  Commission  approximately  what  profit  you 
make  on  the  ice  per  car? 

Mr.  Leeds.  No  ;  only  this :  I  made  a  year  ago  a  tolerably  careful  estimate  of 
the  cost  of  refrigeration  on  citrus  fruit.  The  rate  to  Chicago,  I  think,  is  $02.50 
and  to  New  York  $75,  and  other  territories  approximately  on  the  same  basis; 
and,  according  to  our  cost,  we  made  a  profit  of  about  $4.41  per  car. 

Mr.  Mabchand.  $4.41  i)er  car  for  what  length  of  time? 

Mr.  Leeds.  For  the  year. 

Mr.  Powell.  Thirty  cents  a  day  takes  into  account  that  all  the  cars  are  on 
your  own  line,  does  it  not,  whereas  65  per  cent  only  are  on  your  line  all  the  time? 

Mr.  luEEDS.  No ;  it  takes  into  account  that  35  per  cent  are  on  other  roads. 

Mr.  Powell.  And  that  is  the  part  you  mean? 

Mr.  Leeds.  Yes,  sir;  I  estimate  that  35  cents  a  day  would  be  a  legitimate 
amount    Some  of  this  is  uncollected. 

Mr.  Poweix.  I  did  not  understand  how  that  information  got  to  the  shippers 
that  this  rebate  would  be  paid.  It  may  be  my  fault  How  does  it  get  to  the 
shippers?    Who  has  it  got  to  them  through? 

Mr.  Leeds.  I  promised  it 

Mr.  Powell.  Did  you  do  it  directly  with  each  shipper? 

Mr.  Leeds.  I  did. 

Mr.  Powell.  Where  are  your  headquarters? 

Mr.  Leeds.  In  Chicago. 

Mr.  Powell.  Did  you  do  it  by  correspondence? 

Mr.  Leeds.  No,  sir. 

Mr.  Powell.  How  did  you  do  it? 

Mr.  Leeds.  By  coming  in  contact  with  them. 

Mr.  Poweli,.  Here  or  in  California? 

Mr.  Leeds.  Both  here  and  in  California. 

Mr.  PowETX.  You  must  have  a  medium.  You  say  they  are  not  your  agents 
there.    How  do  you  do  it? 

Mr.  Leeds.  It  is  not  an  impossibility  for  me  to  go  there. 

Mr.  Powell.  You  do  go  there,  1  suppose? 

Mr.  Leeds.  Yes,  sir. 

Mr.  Powell.  Do  you  mean  that  you  reach  all  and  have  reached  all  these 
shippers? 

Mr.  Leeds.  They  are  not  very  numerous. 

Mr.  PowEix.  How  numerous  are  they? 

Mr.  Leeds.  I  do  not  know  how  numerous  they  are,  but  probably  20  or  such 
a  matter. 

Mr.  PowEix.  That  Is  all. 

Mr.  Mabchand.  Do  you  intrust  the  carriage  of  the  rebate  to  the  mails,  or  do 
you  cariT  that  out  to  California? 

Mr.  Leeds.  1  have  not  carried  any  so  far. 

Mr.  Mabchand.  How  do  you  pay  it? 

Mr.  Leeds.  By  voucher. 

Mr.  Mabchand.  Do  you  send  that  through  the  mails? 

Mr.  Leeds.  We  do. 

Commissioner  Clements.  How  do  your  cars  move  from  the  deciduous  fruit 
country  to  Chicago,  for  instance? 

Mr.  Leeds.  Over  the  Santa  Fe  rails. 

Commissioner  Clements.  By  what  route? 

Mr.  Leeds.  Well,  the  Santa  Fe  reaches  San  Francisco  through  the  San  Joa- 
quin Valley.    Our  main  ship])ing  point  last  season  was  at  Antioch. 

Commissioner  Cijcments.  You  say  there  is  no  such  thing  as  paying  part  of 
this  refrigeration  charge  to  shippers  of  citrus  fruit? 
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Mr.  Leehm.  No,  sir ;  the  only  sore  spot  we  have  is  the  one  I  am  telling  about 

(Commissioner  Clements.  Do  you  know  what  it  costs  to  refrigerate  a  car 
from  that  territory  to  New  York? 

Mr.  Leeds.  Not  absolutely;  no.  In  fact,  that  would  depend  on  the  weather 
and  depend  on  the  time,  and  it  might  be  different  one  season  from  another. 

Commissioner  Clements.  Have  you  au  idea,  approximately,  what  the  average 
would  be? 

Mr.  Leeds.  I  think  it  would  re<iuire  16  tons  of  ice  approximately* 

Commissioner  Clements.  From  California  to  New  York? 

Mr.  Leeds.  To  Chicago. 

Commissioner  Clements.  On  deciduous  fruits? 

Mr.  Leeds.  Yes,  sir. 

Commissioner  Clements.  Wliat  is  it  worth  on  an  average  per  ton? 

Mr.  Leeds.  Well,  it  is  worth  more  on  certain  parts  of  the  system  than  on 
others.  Approximately,  east  of  the  Rocky  Mountains,  as  far  as  I  know,  It  Is 
universally  |2.50  per  ton.     West  of  there  it  runs  from  $4  to  $8. 

Commissioner  Clements.  Now,  how  is  it  with  respect  to  the  citrus  fruits 
from  southern  California  to  Chicago?  How  nmch  ice  does  that  take,  approxi- 
mately, on  an  average? 

Mr.  Leeds.  I  do  not  remember.  I  have  not  the  figures.  I  did  have  it  on  last 
year's  business,  because  I  figured  that  as  I  testifietl. 

Commissioner  Clements.  Would  it  be  more  or  less? 

Mr.  Leeds.  It  would  be,  I  think,  somewhat  less.  Deciduous  fruit  requires  a 
little  more  ice. 

Commissioner  Clements.  Would  the  distance  and  time  be  about  the  same? 

Mr.  IiEEDS.  About  twenty-four  hours'  difference  as  against  northern  Cali- 
fornia. 

Commissioner  Clements.  So  the  cost  of  refrigeration  would  probably  be  less 
on  account  of  the  less  time  and  less  amount  of  ice  on  the  citrus  fruits? 

Mr.  Leeds.  Yes,  sir;  it  would  naturally  be  so.  ^ 

Commissioner  C'lements.  How  much  of  this  10  tons  would  be  used  west  of 
the  Rocky  Mountains  and  how  much  east,  ai)proxiniately? 

Mr.  Leeds.  Well,  there  would  be  more  ordinarily  west.  The  original  Icing 
would  take  4i  tons. 

Commissioner  Clements.  What  per  cent  would  be  east  and  what  per  cent 
would  be  west? 

Mr.  Leeds.  I  do  not  know. 

Commissioner  Clements.  How  much  more  would  be  added  to  it  In  going  to 
New  York  instead  of  Chicago? 

Mr.  Leeds.  Ordinarily  we  ice  at  Chicago  or  at  the  junction  where  we  deliver 
to  the  eastern  line,  and  twice  in  addition  between  here  and  New  York — three 
icings,  say,  beyond  the  Santa  f 'e  rails.     I  should  say  something  over  4  tons. 

Commissioner  Clements.  Additional? 

Mr.  Leeds.  Yes,  sir. 

Commissioner  Pbouty.  When  you  say  $2.50  a  ton,  do  you  mean  that  price  In 
the  bunkers? 

Mr.  Leeds.  Yes,  sir. 

Mr.  Marcmand.  Do  you  handle  any  meats  or  dairy  products? 

Mr.  Leeds.  We  handle  dairy  products,  and  sometimes  we  let  the  packers  have 
some  cars,  but  we  do  not  handle  the  meat  business — that  is,  It  is  handled  under 
their  auspices  or  supervision. 

Mr.  Mabchand.  In  the  transi)ortation  of  dairy  products,  what  arrangements 
have  you  with  the  shippers? 

Mr.  Leeds.  None. 

Mr.  Marchand.  None  whatever? 

Mr.  Leeds.  No,  sir. 

Mr.  Mabchand.  Do  you  do  the  Icing? 

Mr.  Leeds.  We  have  it  done  according  to  the  rules  of  the  railroad  tariff. 

Mr.  Mabchand.  Do  you  give  back  those  people  $25? 

Mr.  Leeds.  We  do  not  give  them  back  anything ;  no,  sir. 

Mr.  Mabchand.  What  do  you  give  the  packers  when  they  use  your  cars? 

Mr.  Leeds.  Nothing. 

Mr.  Mabchand.  You  do  not  give  them  anything? 

Mr.  Leeds.  No. 

Mr.  Mabchand.  I  think  that  Is  all. 

The  witness  was  excused. 

Mr.  Mabchand.  I  will  call  Mr.  C.  R.  Cooper. 
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Mr.  Brown.  The  concrete  of  Mr.  Leeds's  statement  is  this :  That  in 
order  to  meet  the  competition  of  the  Armour  Car  Lines  in  the  trans- 
portation of  deciduous  fruits  from  California  to  the  East  he  made  a 
reduction,  uniform  in  amount  to  all  shippers,  approximately  of  $26 
per  car  when  the  goods  were  destined  to  Chicago  and  $35  a  car  when 
they  went  east  of  Chicago.  That  was  a  reduction  in  the  icing  charge 
to  meet  the  competition  of  the  Armour  lines. 

Mr.  Mead  further  undertook  to  say  that  in  the  testimony  taken  be- 
fore the  Commission  last  week  in  Chicago  it  was  developed  that  re- 
bates were  still  being  paid,  and  that  seemed  naturallj^  to  strike  this 
committee  with  great  force.  I  have  examined  that  testimony.  There 
was  no  official  of  the  Santa  Fe  road  put  upon  the  stand.  There  was 
quoted  before  the  Commission  the  written  statement  of  Lieutenant- 
Governor  Anderson,  of  California,  the  head  of  the  Fruit  Distributers' 
Company,  of  California,  stating  in  most  emphatic  terms  that  no  re- 
bates or  commissions  had  been  allowed  him  by  any  line  in  respect  of 
fruit  shipments. 

There  was  put  upon  the  stand  before  the  Commission  in  Chicago  a 
gentleman  by  the  name  of  H.  J.  Streyckman,  who  undertook,  without 
any  details,  to  assert  that  previously  rebates  had  been  paid.  There 
is  not  a  word  of  detail  in  his  testimony  to  show  what  line  or  lines 
paid  them. 

I  have  no  desire  to  make  any  reflection  on  Mr.  Streyckman,  but  I 
desire  to  call  attention  to  the  observation,  following  that  statement 
from  Mr.  Mead,  made  by  Senator  Foraker : 

Is  he  the  man  who  testified  to  having  stolen  the  code  and  other  documents? 
I  would  rather  hear  Mr.  Leeds  than  Mr.  Streyckman,  for  I  do  not  think  we 
need  to  resort  to  any  testimony  of  such  questionable  character. 

My  solo  purpose  in  appearing  here  is  to  put  upon  record,  in  a 
proper  way,  a  sweeping  denial  that  the  Atchison,  Topeka  and  Santa 
Fe  Company  has  made  any  discriminatory  rates  or  paid  any  rebates, 
and  I  want  to  call  sharp  attention  to  the  testimony  of  Mr.  Leeds, 
which,  as  I  have  stated,  in  the  concrete  explains  why  reductions 
from  the  published  rate  were  made,  that  they  were  made  to  meet 
competition.  Mr.  Leeds  ^ves  the  details  as  to  how  it  was  done,  and 
hence  there  was  no  possible  discrimination  against  any  shipper  at 
any  time,  as  covered  by  Mr.  Leeds's  testimony. 

Senator  Kean.  Was  that  a  reduction  in  the  tariff,  or  a  rebate? 

Mr.  Brown.  It  was  a  rebate  given  to  everyone.  You  will  j5nd, 
from  the  testimony,  that  Mr.  Leeds  explained  fully  in  regard  to 
that.     I  am  only  speaking  from  the  record. 

Senator  Ejban.  But  it  was  a  rebate  given  to  everyone? 

Mr.  Brown.  A  rebate  given  to  everyone.    He  so  testified. 

Senator  Cullom.  I  think  that  has  already  been  in  the  testimony 
before  the  committee. 

Mr.  Brown.  Do  you  mean  this  volume  to  which  I  have  referred  ? 

Senator  Cullom.  No;  the  statement  you  have  made,  I  thinlc,  has 
already  been  made  by  others,  that  there  were  no  rebates  in  the  proper 
sense,  at  that  time,  but  that  there  were  reductions  made. 

Mr.  Brown.  I  am  appearing  here  in  response  to  telegraphic  in- 
structions from  the  Atchison,  Topeka  and  Santa  Fe  Company. 
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STATEMENT  OF  MB.  H.  E.  FTILLES. 

Senator  Kean.  Please  state  your  name  and  residence. 

Mr.  Fuller.  My  name  is  H.  R.  Fuller;  my  residence  is  Beaver 
Falls,  Pa. 

Senator  Kean.  Please  state  your  occupation. 

Mr.  Fuller.  I  am  a  railroad  conductor,  but  I  appear  here  repre- 
senting the  Brotherhood  of  Locomotive  Engineers,  the  Brotherhood 
of  Locomotive  Firemen,  the  Brotherhood  of  Railway  Conductors, 
and  the  Brotherhood  of  Railway  Trainmen.  I  look  after  le^slation 
here  at  Washington  for  those  organizations.  I  speak  whofly  upon 
that  feature  of  the  resolution  under  which  the  committee  is  worlang 
which  relates  to  employers'  liability. 

Senator  Kean.  i  ou  desire  to  add  to  the  testimony  you  gave  last 
winter? 

Mr.  Fuller.  Yes,  sir. 

Senator  Kean.  Just  call  the  attention  of  the  committee  to  the  testi- 
mony you  gave  last  winter,  and  say  how  you  desire  to  supplement 
that. 

Mr.  Fuller.  I  would  like  to  say,  Mr.  Chairman,  that,  unfortu- 
nately, when  the  summons  came  to  me  I  was  not  at  home,  so  that  the 
matter  I  had  prepared  on  this  subject  I  have  not  with  me. 

Senator  Kean.  You  will  have  leave  to  put  that  in. 

Mr.  Fuller.  Yes,  sir ;  I  shall  be  very  glad  to. 

While  it  is  on  my  mind,  I  want  to  say  this  to  the  committee,  that 
I  have  had  prepared  a  copy  of  all  the  laws  of  the  United  States  upon 
this  subject  ana  of  the  important  court  decisions."  I  also  have  copies 
of  all  the  laws  of  foreign  countries  upon  this  subject,  and  if  the  com- 
mittee wishes  them  I  shall  be  glad  to  send  them  to  the  committee 
when  I  go  back  home. 

Senator  Kean.  You  may  send  them  and  we  will  have  them  printed 
as  an  appendix  for  reference.  They  will  not  go  in  your  testimony, 
but  they  can  be  referred  to.*» 

Mr.  Fuller.  Since  the  passage  by  the  Senate  of  the  resolution 
under  which  the  committee  is  now  acting,  the  executive  officers  of 
the  organizations  which  I  represent  have  taken  up  the  question,  and 
we  have  decided  to  urge,  as  a  basis  for  what  legislation  you  may 
report  to  the  Senate,  Senate  bill  4092: 

A  BILL  relating  to  liability  of  common  carriers  by  railroads  in  the  District  of  Columbia 
and  Terrllories  and  common  carriers  by  railroads  engaged  In  commerce  between  the 
States  and  between  the  States  and  foreign  nations  to  their  employees. 

Be  it  enacted  hy  the  Senate  and  House  of  Representativett  of  the  United  States 
of  America  in  Congress  assemhlcd.  That  every  coininon  carrier  by  railroad 
engaged  in  trade  or  commerce  in  the  District  of  Columbia,  or  in  any  Territory 
of  the  United  States,  or  between  the  several  States,  or  between  any  Territory 
and  another,  or  between  any  Territoi*y  or  Territories  and  any  State  or  States, 
or  the  District  of  Columbia,  or  with  foreign  nations,  or  between  the  District  of 
Columbia  and  any  State  or  States  or  foreign  nations,  shall  be  liable  to  any  of 
its  employees,  or,  in  the  case  of  his  death,  to  his  heirs  at  law,  for  all  damages 
which  may  result  from  tlie  negligence  or  mismanagement  of  any  of  its  officers, 

oThe  compilation  of  law^s  here  referred  to  will  be  found  in  the  volume  of 
Appendices  to  these  hearings  entitled  Apx>endix  J. 
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agents,  or  employees,  or  by  reason  of  any  defect  or  insufflciency  In  its  cars, 
engines,  appliances,  machinery,  tracts,  roadbed,  ways,  or  works. 

Sec.  2.  That  in  all  actions  hereafter  brought  against  any  such  common  car- 
riers by  railroad  to  recover  damages  f9r  personal  injuries  to  an  employee,  or 
where  such  injuries  have  resulted  in  his  death,  the  fact  that  the  employee  may 
have  been  guilty  of  contributory  negligence  shall  not  bar  a  recovery  where  his 
contributory  negligence  was  slight  in  comparison  to  that  of  the  employer. 

Sec.  3.  That  no  contract  of  employment,  Insurance,  relief  benefit,  or  indem- 
nity for  Injury  or  death  entered  into  by  or  on  behalf  of  any  employee,  nor  the 
acceptance  of  any  such  insurance,  relief  benefit,  or  indenmlty  by  the  person 
entitled  thereto  shall  constitute  any  bar  or  defense  to  any  action  brought  to 
recover  damages  for  personal  injuries  to  or  death  of  such  employee :  Provided, 
however.  That  upon  the  trial  of  such  action  against  any  such  conmion  carrier  by 
railroad  the  defendant  may  set  ofT  therein  any  sum  it  has  contributed  toward 
any  such  insurance,  relief  benefit,  or  indemnity  that  may  have  been  paid  to 
the  injured  employee,  or,  in  case  of  his  death,  to  his  heirs  at  law. 

Sec.  4.  That  nothing  in  this  act  shall  be  held  to  limit  the  duty  of  common 
carriers  by  railroads  or  impair  the  rights  of  their  employees  under  the  safety- 
appliance  act  of  March  second,  eighteen  hundred  and  ninety-three,  as  amended 
April  first,  eighteen  hundred  and  ninety-six,  and  March  second,  nineteen  hun- 
dred and  three. 

We  suggest,  however,  that,  in  addition  to  the  bill  as  it  now  reads, 
at  the  end  of  section  2  a  provision  be  made  to  require  that  in  all  cases 
of  contributorv  negligence  that  question  shall  be  submitted  to  a  jury; 
we  recommencf,  with  that  addition,  the  passage  of  that  bill. 

Senator  Kean.  Is  not  that  the  law  at  present? 

Mr.  Fuller.  It  is  supposed  to  be  the  law,  Mr.  Chairman,  at  the 
present  time;  but,  unfortunately,  some  of  the  judges  do  not  follow 
that.  I  will  show  that  further  on.  It  is  the  law,  out  in  some  cases 
judges  are  inclined  to  take  it  away  from  the  jurj^,  and  that  has  been 
the  cause  of  a  great  deal  of  litigation  and  complaint. 

The  first  section  of  this  bUl  provides  for  an  abolition  of  the  doc- 
trine of  common  employment,  or  the  fellow-servant  doctrine,  with 
which  every  lawyer  on  the  committee  is  familiar,  no  doubt. 

Let  me  briefly  give  a  little  history  of  this  matter  as  I  have  found  it. 

This  doctrine  was  laid  down  by  an  English  court  about  1837. 
That  is,  up  to  that  time,  the  employer — the  master,  rather,  as  he  was 
then  termed — was  held  to  a  strict  accountability  for  the  actions  of 
his  child  and  his  servant.  The  doctrine  of  responsibilitv  for  the  acts 
of  a  servant  to  others  followed  that,  and  that  stood,  as  1  understand, 
for  centuries.  In  1837  an  English  judge,  known  as  Lord  Abinger, 
held  differently.  Two  employees  were  upon  a  wagon  owned  by  a 
butcher.  The  wagon  broke  down,  and  the  thigh  of  one  of  the  lioys 
was  broken.    The  court  held  that  the  employer  was  not  liable. 

That  rule  has  been  taken  up  by  the  courts  of  our  country  and  fol- 
lowed to  the  present  day,  except  where  it  has  been  modified  by 
statute. 

The  conditions  of  employment  at  the  time  this  rule  was  laid  down 
and  those  of  to-day  are  so  dissimilar  that  we  feel  that  this  rule 
should  have  been  modified  long  ago  by  statute.  At  the  time  this 
rule  was  laid  down  it  was  at  the  beginning  of  the  centralization  of 
wealth,  of  ^eat  manufacturing  and  meoianical  operations.  The 
principal  railroads  of  England  and  America  were  in  their  infancy, 
and  no  man  could  foresee  what  this  development  meant  or  what  would 
be  the  development,  nor  was  anybody  able  to  see  what  it  meant  to 
apply  such  a  rule  to  conditions  of  employment  as  they  exist  to-day. 
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At  the  time  this  rule  was  enunciated  a  great  many  of  our  moving 
vehicles  were  drawn  by  horses  and  oxen,  whereas  we  now  move  by 
railroad  at  the  rate  of  60  or  70  miles  an  hour. 

The  legislatures  of  the  majority  of  our  States  have  recognized  what 
seems  to  us  to  be  the  injustice  oi  this  rule,  and  have  either  modified 
it  to  some  extent  or  abolished  it  entirely.  But  the  United  States 
courts  within  their  jurisdictions  are  following  the  old  rule  that  was 
laid  down  nearly  a  century  ago,  since  when  I  might  say  conditions 
have  been  revolutionized.  At  that  time  two  men  would  work  to- 
gether at  the  same  bench ;  they  had  an  opportunity  to  judge  of  each 
other's  miscomings  or  qualifications,  their  habits  as  to  carefulness, 
etc. ;  whereas  now  they  are  removed  from  each  other  miles  and  miles 
when  we  apply  the  argument  to  a  railroad.  If  there  was  any  justice 
in  the  rule  at  that  time  it  has  disappeared,  it  seems  to  us,  entirely, 
when  we  apply  it  to  modern  conditions,  especially  upon  a  railroad. 

Take,  for  example — without  knowing  the  real  cause,  we  will  say — 
the  wreck  which  happened  on  the  Pennsylvania  Railroad  at  Harris- 
burg  the  other  day,  m  which  several  lives  were  lost.  Let  us  say,  for 
the  purpose  of  illustration,  that  the  wreck  was  caused  by  an  employee. 
In  the  otate  of  Pennsylvania  there  is  no  statutory  law  on  the  subject, 
and  the  courts  are  going  by  the  old  common-law  rule.  Let  us  say 
that  the  shifting  engine  came  out  on  the  track  and,  as  we  read  in  the 
papers;  appeared  right  ahead  of  the  train,  which  caused  the  engineer 
to  apply  the  brakes  with  all  the  force  there  was  in  them,  and  that 
caused  some  of  the  cars  to  be  thrown  over  on  the  other  track,  which 
cars  were  loaded  with  dynamite  or  powder.  This  big  passenger  train, 
just  leaving  Harrisburg,  came  out  and  ran  into  those  cars,  and  the 
result  was  that  some  or  the  employees  were  killed  and  a  lot  of  pas- 
sengers were  killed  and  injured. 

Under  the  rule  the  man  who  caused  that  accident  would  be  consid- 
ered a  fellow-employee  with  the  engineer  upon  that  train;  he  would 
be  considered  a  lellow-employee  with  the  conductor  and  the  baggage 
master  upon  that  train.  Now,  if  it  be  true  that  the  wreck  was  caused 
by  a  ox)employee,  those  passengers  who  were  injured  and  the  friends 
of  those  who  were  killed  can  go  into  the  courts  and  they  can  recover 
damages  for  those  injuries  and  deaths,  while  the  conductor  or  the 
engineer  can  not.  The  court  says  to  him,  "  Your  injury  was  caused 
by  the  action  of  a  coemployee."  The  engineer  upon  that  train  which 
ran  into  those  cars  was  in  no  better  position  to  guard  against  the 
negligence  of  the  man  who  caused  that  accident,  if  such  was  the  cause 
of  it,  than  were  the  passengers  upon  the  train.  The  conductor  was 
in  no  better  position.  It  was  a  big  train  leaving  a  terminal,  where 
probably  connections  had  been  made.  The  conductor,  going  through 
his  train  collecting  transportation  from  his  passengers,  was  in  no 
position  to  know  that  just  about  the  time  they  ^ot  down  to  that 
locality  that  engine  was  going  to  come  out  on  the  main  track,  that  this 
engineer  was  going  to  apply  the  brakes  in  that  way,  and  that  as  the 
result  of  that  those  cars  were  going  to  be  throw'n  over  on  the  track  in 
front  of  him,  and  that  they  were  loaded  with  dynamite.  That  con- 
ductor was  in  no  position  to  tell  any  more  about  it  than  were  the 
passengers  on  the  train. 

The  railroad  employee  looks  upon  this  as  though  he  were  more  or 
less  discriminated  against.    It  may  be  that  a  lawyer  would  not  put 
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it  that  way,  but  that  is  the  way  it  impresses  the  man  chiefly  con- 
cerned. 

As  I  said,  a  large  majority  of  the  States  have  modified  this  rule, 
and  I  would  also  say  in  this  connection  that  the  United  States  Gov- 
ernment, as  such,  is  behind  practically  the  whole  civilized  industrial 
world  upon  this  subject.  The  European  countries  practically  all 
have  employers'  liability  laws,  and  a  number  of  them  have  gone  fur- 
ther and  passed  what  are  known  as  "  compensation  acts,"  which  re- 
quire the  employer  to  insure  the  employee  against  accident,  to  pay 
him  regardless  of  how  the  accident  may  happen,  the  only  bar  being 
that  when  he  is  injured  as  the  result  of  his  own  willful  neglect,  where 
he  absolutely  tries  to  get  injured,  then  he  can  not  recover.  Under  all 
other  circumstances  thev  are  liable. 

The  railroad  man,  Mr.  Chairman,  looks  to  Congress  for  legisla- 
tion. There  is  hardly  a  railroad  employee  in  the  country  who  does 
not  at  some  time  work  upon  a  train  engaged  in  interstate  commerce, 
and  he  feels  that  it  is  the  duty  of  Congress  to  look  after  his  welfare 
in  this  connection,  and  that  is  why  we  appeal  to  jrou. 

Senator  Kean.  Do  you  think  the  men  engaged  in  the  railroad  shops 
are  engaged  in  interstate  commerce  ? 

Mr.  Fuller.  Well,  they  are  working  for  an  employer  who  is  en- 
gaged in  interstate  commerce. 

Senator  Kean.  How  about  a  steel  corporation? 

Mr.  Fuller.  I  do  not  think  Congress  could  legislate  for  them. 

Senator  Kean.  How  about  the  Baldwin  Locomotive  Works? 

Mr.  FuLiiER.  We  ask  for  this  legislation  wholly  under  the  consti- 
tutional provision  which  gives  Congress  the  right  to  control  interstate 
traffic — on  those  grounds  solely. 

Section  2  of  the  bill  is  a  modification  of  the  doctrine  of  contribu- 
tory negligence,  and  I  might  say  a  recognition  of  the  doctrine  of 
comparative  negligence.     It  reads : 

That  in  aH  actions  tiereafter  brought  against  any  such  common  carriers  by 
railroad  to  recover  damages  for  personal  injuries  to  an  employee,  or  where  such 
injuries  have  resulted  in  his  death,  the  fact  that  the  emploj'ee  may  have  been 
guilty  of  contributory  negligence  shall  not  bar  a  recovery  where  his  contributory 
negligence  was  slight  in  comparison  to  that  of  the  employer. 

We  think  that  the  doctrine  of  contributory  negligence  has  outlived 
its  usefulness  or  justice.  For  instance,  in  the  safety-appliance  law 
which  Congress  passed,  it  stripped  the  employer  of  the  defense  of 
assumption  of  risK. 

Senator  Kean.  You  are  trying  to  apply  this  rule  to  all  railway 
employees — ^that  is,  putting  them  m  a  class  by  themselves — ^but  I  take 
it  that  you  would  not  go  so  far  as  to  give  one  remedy  to  a  pereon 
working  on  a  train  and  another  remedy  to  a  person  working  in  a 
shop. 

Mr.  Fuller.  There  is  nothing  new  about  that  proposition,  Mr. 
Chairman.  The  majority  of  the  States  which  have  passed  legislation 
of  this  kind  apply  it  to  the  dangerous  employments,  and  a  great 
many  of  them  specifically  mention  railroads. 

Senator  Kean.  Yes;  it  may  be  that  the  States  have  done  it;  but 
the  Government  of  the  United  States  could  only  do  it  for  that  class 
of  employees  engaged  in  interstate  commerce. 

Mr.  Fuller.  Yes;  I  have  said  that  we  base  our  argument  wholly 
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upon  that  provision  of  the  Constitution  which  gives  Congress  the 
authority  to  legislate  upon  that  question. 

The  United  States  Industrial  Commission,  which  was  or^nized 
for  the  purpose  of  taking  testimony  and  recommending  legislation 
in  the  interest  of  labor,  agriculture,  and  cai)ital,  had  mis  question 
under  investigation  and  took  considerable  testimony  upon  it.  I  wish 
to  read  a  littM  from  that  report.  This  will  be  found  on  page  950  of 
volume  19  of  the  Commission's  reports : 

On  the  subject  of  railway  labor,  which  is  undoubtedly  covered  by  the  inter- 
state powers  of  Confess,  the  Commission  are  of  the  opinion  that  (Congress 
ahould  adopt  a  consistent  code  of  law  regulating  all  matters  concerning  employ- 
ment in  the  industry,  such  as  the  hours  of  labor,  the  limitation  of  continuous 
runs  by  engineers,  or  continuous  service  by  telegraph  operators  or  switchmen, 
without  periods  of  sufficient  rest,  and  the  enactment  of  a  consistent  employers' 
liability  code,  including  a  definition  of  the  fellow-servant  doctrine. 

Section  2  of  this  bill,  as  I  was  about  to  say,  recognizes  the  doctrine 
of  comparative  negligence.  We  do  not  want  to  ask,  and  do  want  to 
be  considered  as  wanting,  a  law  which  will  give  a  man  a  right  to 
recover  in  the  courts  if  he  is  guilty  of  negligence  to  that  extent  that 
he  is  responsible  for  his  injury.  We  do  not  think  that  would  be 
right.  We  do  not  think  we  could  consistently  ask  for  that.  But  we 
do  think,  when  an  employer  is  guilty  of  gross  negligence,  and  the 
negligence  of  the  employee,  if  any,  is  only  slight  in  comparison,  that 
that  ought  not  to  bar  the  employee  from  recovery.  The  rule  as  now 
laid  down  by  our  courts  with  reference  to  negligence  puts  the  whole 
responsibility  of  the  contributory  negligence  of  the  employee  upon 
himself,  without  regard  to  the  amount  of  negligence  of  the  employer, 
no  matter  how  great.    We  submit  that  that  is  not  a  good  rule. 

The  gentleman  who  represented  the  Southern  Pacific  before  you 
last  evening,  and  in  whose  remarks  I  was  very  much  interested,  I 
believe  stated  that  the  passage  of  the  employers'  liability  law  would 
encourage  negligence.  I  do  not  agree  with  the  gentleman  on  that. 
I  do  not  believe  it  would.  I  believe  it  would  have  a  tendency  to 
save  human  life  and  limb.  That  has  been  the  history  of  such  legisla- 
tion in  other  countries.  At  the  time  this  compensation  act  was  passed 
in  England,  to  which  I  have  referred,  Ix)rd  Salisbury,  in  the  House 
of  Lords,  stated  that  in  England  the  history  of  employers'  liability 
legislation  had  resulted  in  the  saving  of  human  life  and  limb. 

As  this  rule  is  applied  to-day  an  employer  may  be  ever  so  negli- 
gent, he  may  even  be  so  negligent  as  to  violate  a  statutory  provision, 
and  still  if  an  employee  is  injured  and  they  can  possibly  switch  a 
charge  of  contributory  negligence  upon  him  in  any  degree,  no  mat- 
ter how  slight,  he  has  no  case. 

For  instance,  a  railroad  company  may  be  constructing  something 
along  its  line  involving  the  necessity  of  stringing  an  Sectric  wire 
across  the  track ;  it  may  be  at  a  terminal  100  miles  away  where  the 
companv  would  post  a  bulletin,  "  Look  out  for  wire  at "  such  a 
place;  but  by  the  posting  of  that  bulletin  he  has  been  notified  that 
the  company  has  attended  to  its  duty  and  complied  with  the  law  in 
that  respect.  The  trainman,  however,  with  all  his  duties  between 
the  time  he  reads  that  bulletin  and  the  time  he  arrives  at  the  place 
of  danger,  has  kept  that  in  his  mind;  but  about  the  time  he  gets 
there  me  train  rounds  a  curve  and  the  engineer  sees  another  train 
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ahead,  or  for  some  other  reason  calls  for  the  application  of  the 
brakes;  the  brakeman  gets  out  upon  the  train,  sees  the  other  train 
ahead  and  that  there  is  danger,  and  his  whole  mind  and  body  are 
absorbed  and  continue  in  that  state,  thus  stopping  for  the  moment 
all  his  memory  as  to  the  contents  of  that  bulletin.  He  goei5  over  the 
train  and  sets  the  brakes,  forgetting  all  about  this  wire  for  the  time 
being,  and  he  is  knocked  off  and  killed  or  injured.  If  he  goes  into 
court  about  that  injury  the  railroad  company  produces  this  bulletin 
and  says,  "  Here  we  have  the  rule  which  requires  the  men  to  examine 
the  bulletin  before  thejy  go  out,  and  this  man  was  duly  notified,  and 
he  was  guilty  of  contributory  negligence." 

It  may  be  argued  that  that  is  not  a  fair  example  of  the  applica- 
tion of  contributory  negligence;  but  since  the  passage  of  the  safety- 
appliance  law,  which  took  from  the  employer  the  defense  of  assump- 
tion of  risk,  they  have  concentrated  all  their  efforts  on  the  doctrine 
of  contributory  negligence,  and  cases  which  previously  would  have 
been  decided  upon  the  assumption  of  risk  now  turn  upon  the  doc- 
trine of  contributory  negligence. 

I  will  give  you  another  example:  In  the  safety-appliance  law  of 
1903  the  companies  were  required  to  equip  their  cars  with  automatic 
couplers.  It  is  well  known  to  every  member  of  Congress  and  of  the 
Senate  that  the  purpose  of  that  act  was  to  prevent  men  from  being 
required  to  go  between  cars  and  couple  them.  They  were  being  in- 
jured and  killed  by  the  hundreds.  After  this  law  had  taken  effect, 
after  they  were  supposed  to  have  all  their  cars  equipped  with  auto- 
matic couplers,  a  orakeman  upon  a  western  road  was  required  to 
make  a  coupling  between  old  link-aiul-pin  couplers.  He  went  in 
there  to  make  that  coupling,  and  he  lost  his  hand.  I  sent  for  the 
briefs  and  arguments  in  that  case,  and  I  have  put  them  in  the  hands 
of  different  lawyers,  and  they  all  tell  me  that  there  is  nothing  in 
the  arguments  or  the  evidence  to  show  that  that  man  was  in  the 
least  guilty  of  negligence,  that  there  was  nothing  more  shown  than 
that  he  went  in  there  to  make  that  coupling,  and  the  couplings  were 
not  in  compliance  with  the  law.  The  eighth  circuit  court  of  appeals 
held  that  that  man  was  guilty  of  contributory  negligence. 

In  a  case  brought  under  this  same  law  after  it  had  gone  into 
effect,  a  brakeman  was  required  to  couple  a  steam  shovel  car  to  a 
caboose.  The  caboose  had  an  automatic  coupler,  in  compliance  with 
the  law;  the  steam  shovel  car  had  an  old  link-and-pin  coupler.  The 
evidence  shows  that  the  link-and-pin  coupler  upon  the  steam  shovel 
car  was  between  two  and  three  feet  under  the  end  of  the  car,  or  rather, 
projected  that  far  beyond  the  coupler.  The  evidence  in  that  case 
shows  that  he  was  told  by  his  conductor  to  get  down  under  and 
couple  that  steam  shovel  car  to  a  caboose,  and  to  do  that  he  had  to 
hold  up  an  iron  bar  that  weighed  between  75  and  80  pounds.  To 
do  that  he  had  to  contract  himself  to  about  half  his  natural  height 
in  order  to  carry  that  bar  under  there.  The  evidence  does  not  show 
that  he  had  his  lantern  in  his  hand  at  the  time,  but  it  happened  that 
after  he  was  killed  the  lantern  was  found  lying  on  the  track,  and 
it  was  very  evident  that  he  had  had  it  in  his  hand.  The  little  slot 
in  the  M.  C.  B.  coupler,  by  which  he  had  to  steer  this  head  bar,  was 
only  2  inches  wide.  His  conductor  told  him  to  keep  down,  and  he 
knew  himself,  without  warning,  that  he  should  keep  down — any 


BEGULATION   OP  RAILWAY   BATES.  3147 

railroad  man  would  know  that.  The  drawheads  of  the  car,  according 
to  law,  should  be  34^  inches  from  the  rail,  and  they  should  be  auto- 
matic. In  this  case  one  was  not  automatic,  and  that  rendered  the 
coupling  nonautomatic.  The  drawhead,  according  to  the  evidence, 
was  away  below  standard  height,  so  it  required  him  to  lift  the  iron 
bar  that  much  higher  to  get  it  into  the  automatic  coupler.  Stooped 
down  there  in  that  extraordinary  position,  contracted  to  practically 
half  his  natural  height,  that  man  was  compelled  to  undertake  to  go 
between  those  cars  and  steer  that  big  iron  bar  into  a  slot  2  inches 
wide,  but  he  missed  the  coupling;  the  pin  did  not  drop.  The  testi- 
mony shows  that  he  wanted  his  conductor  to  drop  the  pin,  or  asked 
him  to  look  out  for  that,  but  the  conductor  refused,  and  stood  out 
between  the  tracks.  So  the  man  missed  the  coupling,  and  as  he 
happened  to  raise  his  head  too  high,  he  was  struck  and  killed*  The 
court  held  that  that  was  contributory  negligence  on  his  part,  by 
raising  his  head  too  high.  There  was  a  plain  violation  of  statutory 
provision. 

Congress  said  that  on  these  interstate  cars  there  should  be  auto- 
matic couplers.  The  agent  of  that  c#mpany  was  brought  into  court 
by  the  plaintiff  and  testified  as  to  the  interstate  character  of  that 
steam-shovel  car.  He  said  it  was  brought  there  from  a  point  in  New 
York  to  that  point  in  Pennsylvania.  Yet  the  poor  widow  was  turned 
out  of  court  and  had  no  case. 

Senator  Foster.  What  case  is  that? 

Mr.  Fuller.  That  was  the  case  of  Schlemer  v.  The  Buffalo.  Roch- 
ester and  Pittsburg  Railroad. 

Senator  Kean.  This  was  a  construction  train  ? 

Mr.  FuLiiER.  It  was  one  of  many  cars  belonging  to  a  construction 
company  going  to  its  work  in  Pennsylvania.  I  l)elieve  there  were 
13  cars  altogether. 

Senator  Kean.  Was  it  on  the  Allegheny  road  ? 

Mr.  Fuller.  No,  sir ;  it  was  the  Buffalo,  Rochester  and  Pittsburg. 

Senator  Kean.  Yes;  the  Allegheny  extension. 

Mr.  Fuller.  It  was  near  Punxsutawnev,  Pa. 

In  regard  to  the  rule  submitting  to  the  courts  the  question  of  con- 
tributory n^ligence.  Senator  Kean  has  asked  me  if  that  is  not  the 
rule  now.  fi  is;  it  is,  but  it  is  not  lived  up  to.  I  sent  for  all  the 
briefs  and  testimony  in  that  case,  and  I  had  several  lawyers  look 
them  over,  and  also  had  members  of  (Congress  look  over  them.  I 
said,  "  I  would  like  to  have  your  opinion  upon  this,"  and  they  said 
that  at  most,  from  the  railroad  company's  standpoint,  this  was  one 
of  a  class  of  cases  that  should  have  been  submitted  to  the  jury.  But 
the  judge  said  he  was  guilty  of  contributory  negligence.  He  con- 
sidered that  a  question  of  law  for  the  court  to  settle. 

The  third  section  of  this  bill  reads  in  this  way : 

That  no  contract  of  employment.  Insurance,  relief  benefit,  or  Indemnity  for 
Injury  or  death  entered  Into  by  or  on  behalf  of  any  employee,  nor  tlie  acceptance 
of  any  such  insurance,  relief  benefit,  or  indemnity  by  the  person  entitled 
thereto,  shall  constitute  any  bar  or  defense  to  any  action  brought  to  recover 
damages  for  personal  injuries  to  or  death  of  such  employee:  Provided,  how- 
ever. That  upon  the  trial  of  such  action  against  any  such  common  carrier  by 
railroad,  the  defendant  may  set  off  therein  any  sum  it  has  contributed  toward 
any  such  insurance,  relief  benefit,  or  Indemnity  that  may  have  been  paid  to  the 
injured  employee,  x)r,  in  case  of  liis  deatli,  to  his  heirs  at  law* 
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That  is  simply  to  protect  a  man  in  his  legal  rights  under  these 
contracts  of  insurance  which  were  made  for  the  purpose  of  relieving 
the  employer  from  liability.  Should  this  become  a  law  without  a 
provision  of  that  kind  the  objects  of  the  law  would  fail,  for  the 
reason  that  the  railroad  companies  would  simply  require,  as  a  con- 
dition of  employment,  that  a  man  should  release  them  from  these 
liabilities  under  the  precedinff  sections.  It  is  also  to  prevent  contracts 
of  insurance,  which  practically  do  the  same  thing.  These  insurance 
contracts  are  better  known  as  "  relief  contracts."  Several  of  our 
railroads  in  the  country  operate  these  big  relief  departments.  The 
fund  through  which  the  employees  are  paid  benefits  in  these  relief 
departments  is  created  by  contributions  of  the  men,  but  the  men  are 
required  to  pay  it  in,  and  the  men  pav  a  little  more  than  80  per  cent, 
I  believe,  and  the  companies  pay  the  balance.  A  man  may  belong  to 
that  relief  association,  and  if  he  is  injured  and  it  is  the  result  of  the 
negligence  of  the  employer,  before  that  man  can  draw  any  benefits 
from  that  fund,  of  which  he  and  his  fellow-employees  have  made  up 
80  per  cent,  he  has  got  to  release  the  emplover  from  all  liability  to 
him  for  that  injury. 

We  submit  that  that  is  not  a  good  rule.  Wedonotthi  '  that  that 
contributes  to  the  safety  of  the  men.  If  a  company  is  to  od  released 
from  its  liability,  it  does  not  seem  to  me  that  the  United  States  Gov- 
ernment should  in  any  way  relieve  them  from  the  requirement  of 
keeping  their  equipments  in  better  repair  and  throwing  greater  safe- 
guards around  the  men.  The  companies  operate  these  relief  depart- 
ments. The  men  have  a  voice  in  them,  it  is  true,  but  the  laws  which 
govern  these  relief  associations  were  originally  laid  down  for  the 
benefit  of  the  companies  themselves.  The  law  was  so  made  that  the 
company  should  have  the  majority  of  represenfation  upon  the  boards 
of  managers.  It  is  an  impossibility  to  change  the  laws  of  the  asso- 
ciations so  that  the  men,  who  have  the  greatest  financial  interest  in 
it,  or  who  have  contributed  the  most  of  it,  can  control  the  manage- 
ment. I  submit  that  if  some  companies  who  operate  those  relief 
departments  were  asked  to  allow  the  minority  stockholders  in  their 
associations  to  dictate  how  business  should  be  done  they  would  prob- 
ably object.  It  is  a  clear  clase  of  the  tail  wagging  the  doff.  The  men 
pay  80  per  cent  of  the  money  and  the  company  handles  the  affaii's  of 
the  association. 

Senator  Kean.  Are  they  well  managed  ? 

Mr.  Fuller.  I  do  not  think  so.  I  can  see  no  good  in  a  minority  of 
an  association — ^the  men  having  the  least  financial  interest  or  contrib- 
uting the  least — operating  it  to  the  detriment  of  those  who  contributed 
the  most ;  but  that  is  the  way  they  are  operated. 

I  submitted  some  questions  to  the  employees  upon  the  lines  of  these 
railroads  that  operate  these  relief  departments,  inquiring  what,  in 
their  minds,  were  the  real  objects  of  the  associations,  and  practically 
100  per  cent  on  one  road,  and  I  believe  actually  100  per  cent  on  the 
other,  said  that  they  thouffht  the  prime  objects  were  to  enable  the 
companies  to  release" themselves  from  liability  when  an  employee  was 
injured. 

Senator  Foster.  Are  these  relief  associations  chartered  institutions  ? 

Mr.  FuiiLBR.  I  believe  the  Baltimore  and  Ohio  relief  was  chartered 
under  the  laws  of  Maryland  at  one  time;  I  could  not  say  positively 
as  to  the  status  of  it  now. 
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Senator  Foster.  How  many  of  those  associations  are  there  in  the 
country? 

Mr.  FuLi-BR.  There  are  probably  five  or  six  in  the  country.  A  bad 
feature  about  it,  Senator,  is  this:  That  one  of  the  roads,  particularly, 
which  has  one  of  these  relief  associations  is  taking  in  new  lines  every 
year,  and  they  are  gradually  forcing  that  upon  the  men.  That  is 
unfair,  and  their  competitors  have  this  to  contend  with.  Mr.  Cowen, 
when  president  of  the  Baltimore  and  Ohio  Railroad,  testified  before 
the  Interstate  Commerce  Commission  that  the  relief  association  on  his 
road  had  practically  done  away  with  damage  suits.  We  would  all 
commend  that  if  it  did  away  with  them  in  the  proper  way,  but  it  has 
done  away  with  them  at  the  expense  of  the  employees.  We  submit 
that  it  is  not  fair  to  their  competitors  to  have  a  condition  of  that 
kind ;  it  is  not  fair  to  the  employees  of  the  other  roads.  It  has  this 
effect  upon  them:  I  have  been  told  by  the  managements  of  other 
roads  that  the  roads  which  operate  these  relief  departments  had  the 
best  of  them ;  that  they  did  not  have  to  go  into  court  to  answer  for 
damages. 

There  is  a  law  on  the  statute  books  to-day — the  national  arbitra- 
tion law  passed  by  Congress — which  says  that  they  shall  not  require 
a  man  to  release  the  company  from  liability  above  the  amount  that 
they  pay  the  man  which  this  section  provides  for.  But  it  is  being 
violated  every  day.  *  The  men  are  required  to  do  it.  If  they  do  not 
care  to  go  into  these  associations,  they  do  not  get  emplovment. 

Senator  Foster.  Do  you  mean  that  the  roads  force  their  employees 
into  these  associations  ? 

Mr.  Fuller.  Tliey  do  force  them. 

Senator  Foster.  The  men  pay  about  80  per  cent,  and  the  roads 
20  per  cent. 

Mr.  Fuller.  The  roads  pay  about  20  per  cent.  Prof.  Emory 
Johnson,  of  the  University  of  Pennsylvania,  made  an  investigation 
of  that  feature,  and  he  said  that  the  employees  contributed  in  the 
neighborhood  of  80  per  cent,  between  four-fifths  and  five-sixths,  and 
the  railroad  companies  pay  the  balance. 

Senator  P^oster.  Who  has  the  management  of  the  associations? 

Mr.  Fuller.  The  company  has  a  majority  on  the  managing  board. 

Senator  Foster.  How  is  that  brought  about  ? 

Mr.  Fuller.  When  the  relief  association  was  started  there  were 
certain  rules  laid  down,  I  believe,  as  to  how  the  representation  of  the 
board  should  be  distributed,  and  that  gave  the  companies  the  majority 
of  the  managing  boards,  and  the  employees  the  minority.  It  has  been 
continually  Tike  that.  You  see  the  employees  could  not  change  those 
rules,  because  they  were  in  the  minority.  The  law  of  the  orgiuiiza- 
tion  when  it  was  first  made  g:ave  the  company  the  majority  on  the 
board,  and  it  has  been  impossible  to  change  that. 

Section  4  of  the  bill  is  simply  a  saving  clause  for  section  8, 1  believe, 
of  the  national  safety-appliance  law.  It  was  feared  that  this  clause 
we  have  in  here  with  regard  to  contributory  negligence  might  in  some 
way  take  from  the  employees  the  rights  guaranteed  by  section  8  of 
the  safety-appliance  law. 

Senator  I^ean.  Have  you  finished,  Mr.  Fuller! 

Mr.  Fuller.  Yes,  sir. 

Senator  Kean.  We  are  very  much  obliged  to  you. 
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ADDITIONAL  STATEMENT  OF  ME.  H.  E.  FVLLEE-  MAY  20,  1906. 

Mr.  Chairman:  As  the  representative  of  230,000  railroad  eni- 
I)loyees,  I  resjx^ctfuUy  appeal  to  this  honorable  committee  for  the 
favorable  consideration  of  Senate  bill  4092,  Fifty-eighth  Congress.* 

We  believe  that  when  you  compare  this  proposed  legislation  with 
the  laws  of  the  great  industrial  countries  of  tho  world  on  this  sub- 
ject, as  well  as  with  those  of  a  large  number  of  our  own  States,  you 
will  agree  with  us  when  we  say  we  are  only  asking  for  something 
that  can  not  be  classed  as  above  that  which  is  moderate.  Indeed, 
it  can  be  truthfully  called  mild  legislation. 

The  objects  sought  to  be  attained  by  the  advocates  of  this  bill  are 
to  give  the  employee  greater  rights  in  the  courts,  by  lifting  from  his 
shoulders  the  nnancial  burden  of  that  class  of  accidents  incident  to 
industrial  employment  over  which  he  has  no  control,  and  which,  in 
view  of  the  present  system  of  operation  of  industrial  institutions, 
equity  dictates  he  should  not  be  held  responsible  for.  And  after 
having  thus  given  him  a  standing  in  the  courts  to  provide  further 
that  he  shall  not  be  deprived  of  tnose  rights  through  mere  contracts 
of  employment,  which,  by  force  of  circumstances,  he  is  required  to 
sign  in  order  to  be  allowed  to  earn  a  living,  and  through  the  signing 
or  contracts  of  insurance  and  relief  benefits,  the  funds  of  which  he 
and  his  fellow -employees  furnish  over  80  per  cent  of — contracts  which 
if  not  le/srally  are  morally  against  public  policy  and  should  be  de- 
clared void. 

Section  1. 

Section  1  of  this  bill  provides  that  common  carriers  by  railroad 
in  the  Territories  and  the  District  of  Columbia,  and  those  engaged 
in  interstate  commerce,  shall  be  liable  to  their  employees  for  damages 
which  may  result  from  the  negligence  or  mismanagement  of  any  of 
their  officers,  agents,  or  employees,  or  by  reason  of  any  defect  or  in- 
sufficiency in  their  cars,  engines,  appliances,  machinery,  track,  road- 
bed, ways,  or  works. 

Under  a  fair  interpretation  of  the  common  law  as  it  now  exists  the 
employer  is  already  liable  in  most  of  the  cases  mentioned  in  this  sec- 
tion; consequently  his  increased  liability  under  its  provisions  is  not 
nearly  as  great  as  one  might  think  upon  first  reading. 

For  instance,  it  is  my  understanding  that  the  employer  is  liable 
under  the  common  law  ior  injuries  received  by  an  employee  through 
the  negligence  of  his  officers  and  agents,  or  by  reason  of  any  defect 
or  insufficiency  in  his  cars,  engines,  appliances,  machinery,  track,  rop.d- 
bed,  ways,  or  works.  Therefore,  so  far  as  those  provisions  of  the  bill 
are  concerned  we  are  only  asking  that  you  enact  into  statutory  law 
that  which  is  now  the  common  law. 

♦Senate  bill  No.  4092  will  be  found  on  page  3207, 
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This  conceded,  and  I  believe  it  will  be  by  most  lawyers,  the  only 

{provision  of  this  section  which  it  can  be  successfully  argued  means  new 
egislation  is  the  provision  which  makes  the  employer  liable  for  the 
negligence  or  mismanagement  of  "  any  of  his  employees." 

In  view  of  the  fact  that  he  is  alrea&v  liable  under  common  law  for 
the  negligence  of  his  oflScers  and  agents,  the  words  "  any  employees." 
as  they  appear  in  this  section,  can  only  be  held  to  apply  to  fellow- 
servants. 

This  brings  us  to  the  discussion  of  the  fellow-servant  doctrine, 
which  was  :ror  so  many  years  in  England,  and  is  now  in  the  United 
States,  the  cause  of  great  contention  In  industrial  employment,  and  it 
is  a^inst  the  application  of  this  doctrine  by  our  courts,  especially 
our  Federal  courts  and  those  in  the  States  which  are  governed  by  the 
common  law,  that  the  laboring  classes  complain,  as  such  application 
works  great  injustice  to  employees  and  deprives  them  of  the  reme- 
dies now  guaranteed  to  third  persons,  thereby  denying  them  equal 
rights  before  the  law. 

ifot  being  a  lawyer  I  can  not  hope  to  successfully  discuss  this  mat- 
ter from  a  legal  standpoint.  I  will,  however,  endeavor  to  give  to 
you  what  I  have  found  to  be  the  history  of  this  subject,  and  how  it  is 
viewed  from  the  employees'  standpoint. 

In  ancient  Judea,  Greece,  and  Kome  we  find  that  the  master  was 
held  to  a  strict  responsibility  for  the  acts  of  his  servant.  The  Roman 
law  made  the  master  responsible  for  the  negligence  of  his  servant 
and  child,  and  compelled  him  to  make  compensation  for  their  negli- 
gence. One  of  the  outgrowths  of  this  prmciple  is  the  holding  of 
the  master  responsible  for  injury  receivea  through  the  negligence  of 
his  servant.  The  first  recorded  case  of  this  kind  found  was  m  Eng- 
land, under  Lord  Holt,  chief  justice  of  the  King's  Bench^  at  the 
close  of  the  English  revolution.  No  record  has  been  found  of  any 
exception  to  this  rule  until  the  year  1837,  when  an  English  judge 
(Lord  Abinger),  in  the  following  case  of  Prie^stly  v.  Fowler,  de- 
parted from  the  old  rule,  which  had  stood  for  centuries. 

A  butcher  sent  one  of  his  men  on  a  wagon  which  had  been  loaded 
by  another  employee,  but  loaded  too  heavily.  The  wagon  broke  down 
and  the  man's  thigh  was  broken.  His  lordship  decided  that  the 
butcher  was  not  liable  for  the  injury.  The  reasoning  on  which  this 
decision  was  given  may  well  be  quoted : 

If  the  master  be  Uable  to  the  servant  In  this  action,  the  principle  of  that  lia- 
bility will  be  found  to  carr>'  us  to  an  alarming  extent  He  who  Is  responsible 
by  his  general  duty,  or  by  the  terms  of  his  contract,  for  all  of  the  consequences 
of  negligence  in  a  matter  in  which  he  is  the  principal  Is  responsible  for  the 
negligence  of  all  his  inferior  agents.  If  the  owner  of  the  carriage  is,  therefore. 
r(^s]K>osible  for  the  sufficiency  of  his  carriage  to  his  servant,  he  is  responsil>ie 
for  the  negligence  of  his  coach  maker  or  liis  harness  maker  or  his  coachman. 
The  footman,  therefore,  who  rides  i>ehind  tlie  carriage,  may  have  an  action 
against  his  master  for  a  defect  in  the  carriage,  owing  to  the  negligence  of  the 
i-oach  maker,  or  for  a  defect  in  the  harness  arising  from  negligence  of  the  har- 
ness maker,  or  for  drunkenness.  iicijli.iLrence,  or  want  of  skill  in  the  co.Mchman  ; 
nor  is  there  any  reason  why  the  [principle  should  not,  if  ai)pllcable  in  tliis  class 
of  cases,  extend  to  many  others.  The  master,  for  example,  would  be  liable  to 
the  servant  for  the  negligence  of  the  chambermaid  for  putting  him  in  a  damp 
bed ;  for  that  of  the  upliolsterer  for  sending  in  a  crazy  beilstead ;  for  the  negll- 
genci^  of  the  cook  in  not  properly  cleaning  the  copper  ves.sels  used  in  the  kitchen ; 
of  the  butcher  In  supplying  the  family  with  meat  of  a  quality  injurious  to  the 
health;  of  the  builder  for  a  defect  in  the  foundation  of  the  house,  whereby  it 
fell  and  injured  both  the  master  and  the  servant  by  the  rains. 
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The  Inconvenience,  not  to  say  the  absurdity,  of  these  consequences  affords  a 
suHlclont  Jirgument  against  tlie  application  of  this  principle  to  the  present  case. 
But.  in  truth,  the  mere  relation  of  the  master  and  the  servant  can  never  imply 
an  obligation  on  the  part  of  the  master  to  take  more  care  of  the  servant  than  he 
may  reasonably  be  expected  to  do  of  himself.  He  is  no  doubt  bound  to  provide 
for  the  safety  of  his  servant  in  the  course  of  his  employment  to  the  best  of  his 
judgment,  information,  and  belief.  The  servant  is  not  bound  to  risk  his  safety 
in  liie  service  of  the  master,  and  may,  if  lie  thinks  fit,  decline  any  service  in 
which  he  reasonably  apprehends  injury  to  him.self ;  and  in  most  of  the  cases  in 
which  danger  may  be  incurre<l,  if  not  in  ail.  he  is  just  as  likely  to  be  acquainted 
with  the  probability  and  extent  of  it  as  his  master. 

While  this  departure  was  mmh  without,  as  is  thought  by  able  men, 
a  good  reason,  and  made,  too,  bv  one  who  was  not  a  distinguished 
jurist,  and  should  not  have  l)ecn  followed  as  a  precedent,  vet  it  seems 
that  the  courts  of  the  United  States,  as  can  be  shown  in  many  of 
their  opinions,  eagerly  sought  this  precedent  and,  seemingly  with 
much  earnestness,  have  been  applying  it  vigorously  from  that  time 
until  the  present  day,  when  our  system  of  industry  has,  I  might  say, 
been  revolutionized. 

The  decision  of  Lord  Abinger  came  at  about  the  beginning  of  the 
centralization  of  large  wealth  and  ca]iital  in  great  manufacturing 
and  mechanical  operations,  and  at  the  time  the  principal  railroads 
of  England  and  America  were  in  their  infancy,  and  no  man  or  set 
of  men  were  wise  enough  to  foresee  the  great  development  that  was 
to  take  place  nor  to  contemplate  the  importance  of  such  a  rule  when 
applied  to  the  new  conditions  of  employment  which  must  follow  such 
development. 

Modern  conditions,  especially  in  the  operating  of  railroads,  are  as 
dissimilar  to  those  which  existed  when  tliis  doctrine  was  enunciated 
that  the  common-la\t  rule  should  now,  and  even  long  ago,  have  been 
changed  by  statute. 

When  the  common-law  doctrine  respecting  this  question  was  enun- 
ciated there  were  no  large  factories  in  which  great  numbers  of  men 
were  employed,  and  in  places  where  several  men  were  employed  the 
tools  were  few  and  the  machinery  simple  and  wholly  operated  T>y 
hand  or  powder  furnished  by  the  working  of  animals.  There  was  no 
swift-moving  machinery  with  numerous  parts  concealed.  Everything 
was  done  by  slow,  easy  stages,  and  each  employee  had  not  only  the 
opportunity  to  get  thorougldy  acciuainted  with  the  tools  in  use,  but 
also  with  his  fellow  employees,  their  habits  of  carefulness,  and  the 
like.  If  any  defect  existed  or  occurred  in  the  simple,  crude  tools  or 
machinery  it  was  easily  disc^overed  or,  if  not,  the  slownass  of  the 
operation  of  the  business  Avas  generally  suflicient  to  prevent  any 
severe  i)ers()nal  injuries  to  employees. 

At  that  time  many  of  the  fastest-moving  vehicles  used  in  passenger 
and  freight  trallic  were  drawn  by  oxen  or  horses.  At  such  a  time  and 
under  such  conditions  tlie  common-law  doctrine  relating  to  pei-sonal 
injuries  might  have  been  appropriate  and  just;  but  since  then  facto- 
ries are  operated  bv  high-speed,  complicated,  and  dangerous  ma- 
chinery, the  parts  of  which  are  largely  hidden  from  view^.  The  em- 
ployees are  assigned  to  special  places,  and  so  engrossing  are  their 
auties  that  they  nave  little  or  no  time  to  inspect  the  machine  they  are 
operating,  the  surroundings,  nor  to  get  accpiainted  with  the  habits  of 
carefulness  and  caution  oi  their  fellow -employees. 
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Of  course  this  bill  does  not  apply  to  factories,  but  I  refer  to  them 
for  the  purpose  of  illustrating  how  inapplicable  and  unjust  the  com- 
mon-law doctrine  is  when  applied  to  modem  conditions. 

On  railroads  all  of  the  work  of  operating  trains  is  done  by  swift 
and  dangerous  agencies  and  methods.  In  order  to  make  the  property 
more  valuable  companies  require  and  insist  that  these  methods  be 
adopted  and  used.  The  work  is  pursued  both  by  day  and  by  night 
The  service  is  so  exacting  that  it  usually  requires  the  undivided  at- 
tention and  a  high  quality  of  energy  from  each  employee  to  perform 
well  and  satisfactorily  the  duty  assigned  to  him,  and  thus  it  is  a 
physical  impossibility  for  him  to  inspect  the  w-ays,  works,  and  ma- 
chinery or  become  acquainted  with  the  habits  of  his  coemnloyees,  who, 
perhaps,  occupy  j)lac^s  or  who  are  moving  along  at  different  points 
over  miles  and  miles  of  railroad.  The  employee  himself  is  not  only 
required  to  go  over  miles  and  miles  of  tract,  often  upon  different 
divisions,  but  it  is  not  unusual  for  him  to  be  assigned  with  new  or 
strange  employees  upon  each  trip. 

These  conditions  prevent  him  from  learning  of  the  habits  of 
carefulness  or  lack  of  carefulness  of  his  coemployees,  and  also  pre- 
vents his  habits  of  carefulness  and  prudence  from  influencing  such 
coemployees.  This  being  true,  the  foundation  of  the  common-law 
doctrme  relating  to  personal  injuries  is  swept  away,  and  therefore  to 
apply  it  would  be  without  reason  or  logic  and  must  necessarily  work  a 
CTOss  injustice  to  the  injured  employee  whose  surroundings  are  Wholly 
dissimilar  from  those  that  surrounded  employees  when  the  doctrine 
was  first  enunciated  and  applied. 

Railroad  trains  are  handled  and  run  with  such  expedition  and  speed 
the  very  sight  of  which  dazzles  the  eye  and  confuses  the  mind  of  tliose 
outside  the  service,  and  surely  under  such  circumstances  a  progressing 
civilization  should  awaken  to  the  fact  that  a  remedy  should  be  found 
for  present  conditions  which  would  more  nearly  arford  justice  to  the 
men  engaged  in  this  all-important  business  of  interstate  traffic,  which 
has  so  materially  promoted  the  happiness  and  prosperity  of  the 
nation. 

On  a  railroad  the  men  have  no  choice  in  the  selecting  or  keeping  iu 
the  service  of  their  fellow-employees;  they  have  no  choice  of  the  se- 
lection of  machinery  or  appliances,  but  over  each  of  these  mattei-s  the 
railroad  company  has  full  and  complete  control,  and  therefore  when 
the  employee  is  injured  it  is  certainly  only  reasonable  and  just  that  tlie 
employer  who  is  bcin^  benefited  by  his  service  should  reasonably 
respond  in  damage  to  him  on  account  of  the  injury. 

As  an  illustraticm  of  the  injustice  of  the  rule  when  applied  to  a  modern 
railroad,  let  us  say,  ilr.  Chairman,  that  you  and  I  go  down  here  to 
the  Pennsylvania  Railroad;  you  pay  $4  for  a  ride  from  here  to 
Philadelphia ;  I  hire  out  to  that  company  as  a  conductor,  and  for  my 
services  between  Washington  and  Philadelphia  that  company  pays 
me  $4.  Neither  you  nor  1  make  any  agreement  with  the  railroad 
company  to  release  it  from  any  liability  for  injury.  We  board  one 
of  the  fast  passenger  trains,  you  as  a  passenger  and  I  as  a  conductor. 
Things  go  along  nicely,  the  train  is  running  along  at  a  CO-mile  rate, 

i^ou  are  at  ease  enjoying  your  ride,  while  I  am  busily  engaged  col- 
ecting  tickets  and  looking  after  the  comforts  of  my  passengers,  when 
suddenly  the  train  rounds  a  curve  and  enters  an  open  switch  which 
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has  been  carelessly  left  open  by  some  trainman  whose  neglig[eno6 
neither  you  nor  I  were  in  a  position  to  know  of  or  guard  against; 
our  train  crashes  into  another  train,  and  we  are  both  in j  urea.  For 
your  injury  you  could  go  into  the  courts  and  recover  thousands  of 
dollars,  out  the  court  savs  to  me :  The  cause  of  your  injury  was  due  to 
the  negligence  of  a  feliow-servant,  and  you  can  not  recover."  And 
this  is  not  an  extreme  case.  Such  accidents  as  this  happen  quite 
often  on  a  railroad. 

Can  a  fair  comparison  be  made  between  a  case  of  this  kind  and  two 
servants  of  a  butcher,  who  nearly  ev^ry  hour  of  the  day  are  employed 
side  by  side  and  know  each  other's  shortcomings,  and  consequently 
are  in  a  position  to  guard  against  them?  If  it  is  justice  to  compen- 
sate you,  why,  I  ask,  is  it  not  right  that  I  should  also  be  given  the 
right  to  recover  when  the  circumstances  are  the  same? 

I  repeat,  if  there  was  any  justice  in  the  rule  laid  down  bv  Lord 
Abinger  at  the  time  it  was  made  it  disappears,  in  my  mind,  wlien  we 
seek  to  apply  it  to  modern  institutions  and  their  employees.  This 
fact  is  evidenced  by  the  action  of  the  Enfflish  lawmakers  when  in 
1880  they  passed  the  English  employer's  liability  act  and  in  1897  the 
workman's  compensation  act. 

This  comparative  backwardness  on  the  part  of  our  National  Gov- 
ernment is  not  confined  to  England  alone,  but,  as  will  be  shown  by 
the  following  synopsis  of  law  on  the  question  of  compensation  for 
industrial  accidents  to  employees,  we  find  ourselves  far  behind  prac- 
tically the  whole  civilized  industrial  world,  as  well  as  behind  a  large 
numHer  of  our  own  States : 

ENGLAND. 

In  1880  England  passed  an  employer's  liability  law  which  greatly 
modifies  the  fellow-servant  doctrine,  inasmuch  as  it  made  the  em- 

f)loyer  responsible  for  injuries  received  by  workmen  through  the  neg- 
igence  of  any  fellow-employee  having  charge  of  any  railway  engine, 
switch,  or  signal,  or  of  any  employee  naving  the  giving  of  orders,  or 
injured  in  obedience  to  any  improper  rule  or  order.  This  law  is 
broad  in  its  application,  ana  includes  agricultural  laborers. 

While  the  law  of  1880  was  considered  a  great  step  in  reform,  it  did 
not  meet  the  expectations  of  the  working  classes.  Neither  did  it 
bear  out  the  claims  of  its  opponents  that  the  employers  would  be 
driven  into  bankruptcy  through  damage  suits  brought  by  injured 
workmen;  so  in  1897  the  English  Government  made  a  great  leap  in 
advance  and  passed  what  is  known  as  the  "  workmen's  compensation 
act" 

This  act  applies  to  all  hazardous  employment,  including  railroads, 
the  exceptions  being  seamen,  fishermen,  persons  engaged  in  transport 
service,  street-railway  men,  cabmen,  and  those  who  tend  horses,  and 
under  its  provisions  the  employer  is  not  only  responsible  for  the  neg- 
ligence of  himself,  his  officers,  agents,  and  employees,  but  is  liable 
for  all  injuries  received  by  employees  through  any  cause,  excepting 
only  that  which  is  caused  through  the  serious  and  willful  misconduct 
of  the  victim  himself. 

OERMANY. 

The  German  law  of  1888  made  railroads  liable  to  their  employees 
for  injuries,  regardless  of  whether  such  injuries  were  caused  by  the 
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negligence  of  fellow -employees  or  not,  except  where  it  was  proven 
that  the  injury  was  caused  through  the  fault  of  the  victim  himself, 
or  through  some  unpreventable  external  cause. 

This  law  was  amended  several  times,  each  time  broadening  its 
application  to  various  kinds  of  employment,  until  in  1873  it  was  made 
to  include  all  hazardous  occupations. 

Upon  the  recommendation  of  Emperor  William  Germany  in  1884 
also  made  a  marked  advance  and  passed  a  compulsory-insurance  law, 
which  requires  the  employer  to  insure  his  employees  against  death 
and  permanent  disability,  regardless  of  whetlier  the  injury  was 
caused  by  the  negligence  of  the  master  or  any  of  his  employees,  the 
only  exception  benig  an  accident  brought  about  intentionally  by  the 
victim  himself. 

This  law  applies  to  the  more  dangerous  occupations,  and  was  also 
made  to  cover  public  officers  and  soldiers. 

AUSmiA. 

• 

The  Austrian  employer's  liability  law  of  1869  made  railroad  com- 
panies liable  for  all  mjuries  to  their  employees,  except  where  the  acci- 
dent ^i^Tis  brought  about  by  the  victim's  own  negligence. 

In  1887  an  insurance  law  was  passed  which  made  the  emplover 
liable  to  his  employees  for  death  and  all  disabilities  of  over  five 
weeks'  duration,  the  only  exception  being  when  the  accident  was 
intentionally  caused  by  the  workman. 

This  law  as  originally  enacted  applied  to  employment  in  factories, 
smelting  works,  mineral  mines,  dockyards,  slips,  quarries,  enterprises 
connected  with  the  erection  of  buildings,  or  otherwise  with  construc- 
tion work. 

In  1894  its  provisions  were  extended  to  include  employment  on  all 
railroads  and  other  transportation  by  land  and  water,  dredging, 
cleaning  of  streets  and  buildings,  industrial  enterprises  connectea 
with  storehouses,  including  warehouses  and  wood  and  coal  yards, 
theaters,  paid  fire  brigades,  digging  of  canals,  sweeping  of  chimneys, 
stonecuttmg,  well  digging,  and  construction  worK  not  heretofore 
included. 

NORWAY. 

In  1894  Norway  passed  a  compulsory  insurance  law  similar  to  that 
of  Germany  heretoiore  mentioned. 

FINLAND. 

In  1895  Finland  passed  an  insurance  law  which  requires  the  em- 
j)loyer  to  insure  his  eniployee.s  against  all  accidents,  excepting  only 
thosi^  caused  by  the  willful  or  gross  lu^glect  of  the  victim  himself. 

DENMARK. 

In  1898  Denmark  passed  a  compulsory  insurance  law  which  re- 
quires the  employer  to  insure  his  workmen  against  all  accidents  not 
occasioned  intentionally  or  through  the  gross  neglect  of  the  victim 
himself. 

Provisions  of  this  law  apply  to  employment  in  dangerous  indus- 
tries. 
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ITALT. 

The  Italian  compulsory  insurance  law  of  1898  requires  the  em- 
ployer to  insure  his  workmen  against  all  accidents  through  which 
thev  are  disabled  for  over  five  days. 

ft  applies  to  employment  in  dangerous  occupations,  including 
mines,  turf  pits,  house  building,  gas,  electric  light,  and  telephone 
works  where  explosives  are  manufactured  or  used,  arsenal  and  navy- 
yards,  and  in  the  following  enterprises  where  more  than  five  work- 
men are  emploved:  Construction  or  operation  of  railroads,  inland 
transportation  by  water,  street  railways,  construction  and  repair 
of  harbors,  canals,  and  dikes,  construction  and  repair  of  briciges, 
tunnels,  and  ordinary  national  and  proWncial  roads,  and  industrial 
establishments  operated  by  mechanical  ix)wer. 

FRANCE. 

Previous  to  the  year  1898  the  provisions  of  the  Napoleonic  Code 
relating  to  employer's  liability  were  in  vogue,  and  made  the  employer 
answerable  for  all  injuries  received  by  his  workmen,  there  being 
no  distinction  between  employees  and  third  persons. 

In  1898  the  French  compulsory-insurance  law  was  passed.  '  This 
insures  the  employees  against  accidents  received  directly  or  indi- 
rectly because  of  their  work,  except  when  received  through  the 
inexcusable  neglect  and  gross  carelessness  of  the  victim  his  compen- 
sation for  the  injury  may  be  reduced. 

This  law  applies  to  employment  in  building  trades,  mills,  factories, 
work  yards,  transportation  by  land  and  water,  public  storehouses, 
mines,  furnaces,  quarries,  any  enterprise  in  which  explosives  are 
manufactured  or  used  and  in  which  a  macliine  is  employed  operated 
other  than  by  human  or  animal  power. 

SPAIN.  * 

Si)ain,  in  the  year  1900,  enacted  a  compulsory  insurance  law.  Un- 
der its  provisions  the  emplover  is  required  to  insure  his  employees 
against  all  accidents,  except  those  due  to  superior  force. 

It  applies  to  employment  in  the  following  industries:  Factories, 
shops,  and  industrial  establishments  where  any  other  than  human 
force  is  used ;  mines,  salt  works,  quarries,  metal  works,  and  architec- 
tural iron  and  steel  shops:  factories  and  docks;  construction,  mainte- 
nance, and  repair  of  buildings,  including  masonry  and  all  other 
accessory  opreations;  carpenters,  locksmitlis,  stonecutters,  painters; 
establishments  in  which  explosives,  inflammables,  unwholesome,  or 
poisonous  substances  are  manufactured  or  used;  construction,  mainte- 
nance, and  repair  of  railroads,  harbors,  roads,  canals,  dikes,  aque- 
ducts, sewers,  and  similar  ojxn-ations;  agriculture  and  forestry; 
where  machinery  operated  by  any  other  than  human  power  is  used ; 
cartage,  transportation  by  land,  sea,  or  canal;  cleaning  of  streets, 
gutters,  and  sewers;  warehouses  and  storehouses  for  coal,  firewood, 
or  building  timber ;  theaters,  so  far  as  it  concerns  the  salaried  person- 
nel ;  fire  brigades;  gas  and  electric-light  works:  laying  and  keeping  in 
repair  of  telephone  wires;  laying  and  removal  of  electric  wires  and 
lightning  rods;  persons  employed  loading  and  unloading,  and  every 
analogous  industry  or  work  not  comprised  in  the  preceding  list. 
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SWITZERLAND. 

Under  the  Swiss  law  of  1875,  as  supplemented  by  the  acts  of  1877, 
1881,  and  1887,  the  employer  is  responsible  to  his  employees  for  all 
injuries  received  in  the  course  of  employment  except  those  produced 
throurfi  the  so-called  acts  of  God,  whether  such  injuries  were  re- 
ceivecl  through  the  negligence  of  officers,  agents,  employees,  or  other- 
wise. It  also  made  the  employer  responsible  for  diseases  contracted 
in  factories. 

This  law  applied  to  the  following  classes  of  labor:  Railroads, 
steamboats,  factories,  all  occupations  in  which  explosives  are  regularly 
produced  or  used;  building  trades,  all  operations  in  connection  there- 
with; livery;  care  of  boats  and  rafts;  erection  and  repair  of  telephone 
and  telegraph  lines;  erection  and  removal  of  machinery  and  other 
movings;  streets,  bridges;  the  operation  of  hydraulic  engineering,  and 
the  exploitation  of  mines,  quarries,  and  pits. 

BELGIUM. 

The  "Belgium  law  on  this  subject  is  contained  in  the  Napoleonic 
Code  heretofore  referred  to  in  France.  It  makes  the  employer 
responsible  for  the  negligence  of  all  his  servants,  and  applies  to  all 
classes  of  employment. 

HOLLAND. 

The  employer's  liability  law,  as  expressed  in  the  Napoleonic  Code, 
is  also  the  law  of  Holland. 

SWEDEN. 

Sweden's  liability  law  malces  the  employer  liable  for  all  injuries 
re(M»ived  l)v  employees  which  are  not  due  to  the  culpable  negligence 
of  the  victim.     It  applies  to  railroads. 

RUSSIA. 

The  criminal  law  of  Russia  makes  the  employer  who  is  guilty  of 
negligence  responsible  for  the  cost  of  medical  treatment  ana  subsist- 
ence of  an  iiu'aj)acitate(l  employee,  and  in  addition,  in  case  of  death, 
the  support  of  the  de])en(lents. 

The  civil  common  law  of  Russia  also  makes  the  employer  respon- 
sible for  the  negligence  of  his  employees  as  well  as  himself.  In  ad- 
dition to  this  a  special  act  covering  railroad  and  steamship  employees 
put  the  bnrd(»n  ot  ])roof  upon  the  employer,  and  he  can  not  release  him- 
self from  liability  only  when  he  can  prove  that  the  accident  was  due  to 
unavoidable  causes  or  the  negligence  of  the  victim  himself.    ^ 

Contributory  negligence,  however,  does  not  bar  a  recovery,  but  only 
serves  to  diminish  the  amount  of  the  indemnity. 


HUNGARY. 

The 
>r  all 
gence.    It  applies  to  railroads  and  mining. 


employers'  liability  law  of  Hungary  makes  the  employer  liable 
for  all  injuries  to  his  einj)loyees  not  due  to  the  victim's  own  negli- 
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BOUMANIA. 

In  1895  Eoumania  passed  an  insurance  law  which  applies  to  mines, 
and  requires  the  employer  to  insure  his  employees  against  accident 

The  loregoing  shows  that  six  foreign  states  have  passed  employers' 
liability  laws  under  which  employers  are  responsible  for  the  negli- 
gence of  all  of  their  employees,  and  ten  have  insurance  laws  which 
iHsquire  the  employers  to  insure  their  workmen  against  all  injuries 
received  in  the  course  of  employment,  whether  through  the  negligence 
of  their  employers  or  otherwise. 

But,  as  before  stated,  this  unfavorable  comparison  of  our  National 
Government  is  not  to  be  reckoned  with  foreign  countries  alone,  but  on 
this  question,  as  will  be  shown  by  the  following,  we  are  behind  a 
majority  of  our  own  States,  as  well  as  the  Territories  of  New  Mexico 
and  Porto  Rico. 

KENTUCKY. 

The  Constitution  of  Kentucky  makes  employers  liable  for  deaths 
due  to  the  negligence  of  their  employees.  (Kentucky  Constitution, 
sec.  241.) 

In  1894  the  legislature  enacted  this  provision  into  statute. 

GEORGIA. 

Georgia  entirely  abolished  the  fellow-servant  doctrine  as  to  rail- 
roads by  statute  in  1856.     (Georgia  Code,  1895,  sees.  2297,  2323.) 

IOWA. 

In  18f)2  the  legislature  of  Iowa  entirely  abolished  the  doctrine  as  to 
railroad  employees  operating  trains.     (Iowa  Code,  1897,  sec  2071.) 

KANSAS. 

In  1874  Kansas  entirely  abolished  it  as  applied  to  railroads. 
(Kansas  General  Statutes,  1889,  par.  1251.) 

WISCONSIN. 

In  1875  Wisconsin  entirely  abolished  it.  (Wisconsin  Acts,  1875, 
ch.  173.) 

This  law  was  repealed  by  chapter  232  of  the  acts  of  1880.  In  1889 
the  legislature  enacted  a  new  law  which  was  more  limited.  (Wis' 
consin  Acts,  1889,  ch.  438.) 

In  1893  this  law  was  repealed  by  chapter  220,  which  chapter 
entirely  abolished  the  fellow-servant  doctrine  as  to  men  actually 
engaged  in  switehing  or  the  running  of  trains.  In  1903  tliis  law  was 
amended  so  as  to  make  it  broader  in  scope.  (Wisconsin  Laws,  1903, 
ch.  448.) 

MINNESOTA. 

In  1887  Minnesota  entirely  abolished  the  doctrine  as  regards  rail- 
road employees  engaged  in  operating  railroads.  (Minnasota  Gen- 
eral Statutes,  1894,  sec.  2701.) 
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FLORIDA. 

In  18S7  Florida  abolished  the  doctrine  as  regards  railroad  em- 
ployment. In  1891  this  law  was  amended  somewhat,  but  as  it  now 
stands  it  practically  abolishes  the  fellow -servant  doctrine  in  cases 
where  emploj'ees  are  injured  through  the  running  of  locomotives, 
cars,  or  otner  machinery.     (Florida  Revised  Statutes,  1892,  p.  1008.) 

OHIO. 

In  1890  Ohio  modified  the  doctrine  by  declaring  that  employees 
who  have  power  to  direct  other  employees  are  not  fellow-servants 
of  those  employees  in  other  departments  who  have  not  the  power  to 
direct  or  control  in  the  branch  or  department  in  which  they  are 
employed.     (Ohio  Acts,  1890,  p.  149,  sec  3.) 

In  1902  another  law  was  passed  which  makes  all  employers  liable 
for  injuries  to  employees  which  are  caused  by  reason  of  any  defect 
in  the  condition  or  the  machinery  connected  with  or  used  in  the  busi- 
ness of  the  employer  when  sucn  defect  was  due  to  the  negligence 
of  any  person  in  the  service  of  the  employer,  intrusted  by  him  with 
the  duty  of  inspection,  repair,  or  of  seemjg  that  the  machinery  or  ap- 
pliances were  in  proper  condition.     (Ohio  Laws,  1902,  p.  114.) 

MISSISSIPPI. 

In  1890  by  an  amendment  to  the  constitution*  Mississippi  greatly 
modified  the  doctrine  as  regards  railroad  employees  by  declaring  that 
an  employee  cduld  recover  for  an  injury  received  through  the  negli- 
gence of  a  superior  agent  or  officer,  or  of  a  person  having  the  right 
to  control  or  direct  the  services  of  the  party  injured,  anaalso  when 
the  injury  results  from  the  negligence  of  a  fellow-servant  engaged 
in  another  department  of  labor  from  that  of  the  party  injured,  or 
of  a  fellow-servant  on  another  train  of  cars,  or  one  engaged  about  a 
different  piece  of  work.     (Mississippi  Constitution,  sec.  193.) 

In  1892  this  provision  or  the  constitution  was  adopted  by  the  leg- 
islature as  official.    .(Mississippi  Code,  1892,  sec.  3559.) 

In  1896  the  legislature  extended  the  provisions  of  this  section  by 
making  them  apply  against  all  classes  of  corporations. 

TEXAS. 

By  act  of  1891  and  an  amendment  in  1893  Texas  greatly  modified 
the  doctrine  as  to  railroad  employees  by  declaring  that  emplovees 
having  the  authority  of  supenntendence,  control,  or  command  of 
other  persons  in  the  employment  or  with  the  authoritv  to  direct  any 
other  employee  in  the  performance  of  the  duty  of  such  employee  are 
not  fellow-servants,  and  that  employees  engaged  in  different  depart- 
ments are  not  fellow-servants.  (Texas  Revised  Statutes,  1895,  sees. 
4560  F,  46C0  G,  45G0  H.) 

In  1897  these  provisions  were  also  made  to  apply  to  street  railways. 
(Texas  Acts,  1897,  ch.  6.) 

NEW   MEXICO. 

In  1893  the  Territory  of  New  Mexico  modified  the  doctrine  as  to 
railway  corporations  by  making  them  liable  for  injuries  received  by 
employees,  occurring  or  sustained  in  consequence  or  any  mismanage- 


3160  EBGUIiATION    OF   RAILWAY   RATES. 

ment,  carelessness,  neglect,  default,  or  wrongful  act  of  any  agjent  or 
any  employee  of  such  corporation,  while  in  the  exercise  of  their  sev- 
eral duties,  when  such  mismanagement,  carelessness,  neglect,  default, 
or  wrongful  act  of  such  employee  or  agent  could  have  been  avoided 
by  such  corporation  through  the  exercise  of  reasonable  care  or  dili- 
gence in  the  selection  of  competent  employees,  agents,  or  by  not  over- 
working said  employees  or  requiring  or  allowing  them  to  work  an 
unusual  or  unreasonable  number  of  hours.  (New  Mexico  Compiled 
Laws,  1897,  sec.  3216.) 

ARKANSAS. 

In  1893  Arkansas  greatly  modified  the  doctrine  as  to  railroad  em- 
ployees by  declaring  that  employees  having  the  authority  or  superin- 
tendence, control,  or  command  of  other  persons  in  the  employment  or 
with  the  authority  to  direct  any  other  employee  in  the  performance 
of  the  duty  of  such  employee  are  not  fellow-sorvanis,  and  that  em- 
ployees engaged  in  dinerent  departments  are  not  fellow-servants. 
(Arkansas  Digest,  1894,  sees.  6248-6260.) 

SOUTH  CAROLINA. 

South  Carolina,  in  its  constitution  as  ratified  in  1895,  greatly  modi- 
fied the  doctrine  as  applied  to  railroad  labor  by  declaring  that  an 
employee  may  recover  for  injuries  received  throuorh  the  negligence  of 
another  employee  having  the  right  to  control  or  direct  the  services  of 
a  party  injured,  and  also  when  the  injury  results  from  the  negligence 
or  a  fellow-servant  engaged  in  another  department  of  labor  from 
that  of  the  party  injured,  or  of  a  fellow-servant  on  another  train  of 
cars,  or  one  engaged  about  a  different  piece  of  work. 

This  section  of  the  constitution  also  gives  the  legislature  the  author- 
ity to  extend  it«  provisions  to  other  classes  of  employees.  (South 
Carolina  Constitution,  art.  9,  sec.  15.) 

In  1901  the  legislature  extended  the  same  rights  to  employees  of 
street  railways.     (South  Carolina  Laws,  1901,  act  405.) 

MISSOURI. 

In  1897  Missouri  greatly  modified  the  doctrine  as  applied  to  rail- 
roads by  declaring  employees  iiitrust<»d  by  such  corporation  with  the 
aiilhority  of  superintendcMice,  control,  or  command  of  other  persons 
in  the  employ  or  service  of  sucli  corporation,  or  with  the  authority 
to  direct  any  other  servant  in  the  performance  of  any  duty  of  such 
servant,  or  with  the  duty  of  inspection  or  other  duty  owing  by  the 
master  to  the  servant,  are  not  fellow-servants  with  such  employees, 
and  by  saj^ing  that  employees  in  any  department  or  service  are  not 
fellow-si^Tvants  with  employcHJs  in  any  other  department  or  service  of 
such  corporation.     (Missouri  Acts,  1897,  p.  96.) 

NORTH    CAROLINA. 

In  1897  North  Carolina  entirely  abolished  the  doctrine  as  applied 
to  railroads.     (North  Carolina  Acts,  1897,  vol.  2,  ch.  56.) 
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NORTH  DAKOTA. 

In  1899  North  Dakota  greatly  modified  the  doctrine  as  applied  to 
railroads  by  giving  employees  the  right  to  recover  when  injured 
through  the  negligence  of  any  other  employee  while  engaged  in 
switching  or  operating  trains.     (North  Dakota  Acts,  1899,  ch.  129.) 

ALABAMA. 

In  1885  Alabama  greatly  modified  the  doctrine  as  applied  to  all 
classes  of  employment,  not  confining  itself  to  railroads  alone,  by 
making  employers  liable  for  the  negligence  of: 

(1)  Persons  intrusted  by  the  employer  with  the  duty  of  seeing 
that  the  ways,  works,  machinery,  or  plant  are  in  proper  order. 

(2)  Persons  who  have  any  superintendence  intrusted  to  them  by 
their  employer. 

(3)  Persons  authorized  to  give  the  order  or  direction  which  oc- 
casioned the  injury. 

(4)  Persons  acting  in  obedience  to  rules,  regulations,  or  by-laws, 
obedience  to  which  caused  the  accident. 

(5)  Persons  obeying  particular  instructions  given  by  any  person 
duly  authorized  in  that  behalf  by  the  employer. 

(6)  Persons  in  charge  of  any  sicrnal,  points,  locomotive^s,  engines, 
switches,  cars,  or  trains  upon  a  railway  or  upon  any  part  of  a  track 
of  a  railway.     (Alabama  Code,  1897,  sees.  1749-1750.) 

MASSACHUSETTS. 

In  1887  Massachusetts  greatly  modified  the  doctrine  as  regards  all 
classes  of  employment  exci'-pt  domestic  and  farm  laborers. 

This  law  was  aineuded  in  1892,  1893,  and  1894,  and  as  it  now 
stands  makes  the  employer  liable  for  the  negligence  for  the  following 
classes  of  servants: 

( 1 )  Persons  intrusted  by  the  employer  with  the  duty  of  seeing 
that  the  ways,  works,  or  machinery  were  in  proper  condition. 

(2)  Persons  intrusted  and  exercising  superintendence,  whose  sole 
and  principal  duty  is  that  of  superintendence. 

(8)  Pei'sons  acting  as  superintendent  with  the  authority  and  con- 
sent of  the  employer. 

(4)  Persons  in  charge  of  any  signal,  switch,  locomotive,  engine, 
or  train  upon  a  railroad.  (Massachusetts  Acts,  1887,  ch.  270;  also 
1S9:J,  ch.  359,  and  1894,  ch.  499.) 

INDIANA. 

In  1893  Indiana  greatly  modified  the  doctrine  as  applied  to  em- 
ployees of  all  corjjorations,  exce^)t  municipal,  by  declaring  that  such 
corporations  are  liable  for  the  injuries  received  through  the  negli- 
gence of  any  person  in  the  service  of  such  corporation  to  whose  order 
or  direction  the  injured  emploj'ee  at  the  time  of  the  injury  was  bound 
to  conform  and  did  conform;  and  where  such  injury  resulted  from 
the  act  or  omission  of  any  person  done  or  made  in  obedience  to  any 
rule,  regulation,  or  by-law  of  such  corporation,  or  in  obedience  to  the 
particular  instructions  given  by  any  person  delegated  with  the  au- 
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thority  of  the  corporation  in  that  behalf;  also  where  such  injury  was 
oiused  by  the  negligence  of  any  person  in  the  service  of  the  corpora- 
tion who  has  charge  of  any  signal,  telegraph  office,  switch  yard,  shop, 
roundhouse,  locomotive  engine,  or  train  upon  a  railway,  or  where  such 
injury  was  caused  by  the  negligence  of  any  person,  coemployee,  or 
fellow-servant  engaged  in  the  same  common  service  in  any  of  the  sev- 
eral departments  of  the  service  of  any  such  corporation,  the  said  per- 
son, coemployee,  or  fellow -servant  at  the  time  acting  in  the  place  and 
performing  the  duty  of  the  corporation  in  that  behalf,  and  the  person 
so  injured  obeying  or  conforming  to  the  order  of  some  superior  at  the 
time  of  such  injury  having  authority  to  direct.  (Indiana  Annotated 
Statutes,  1894,  sees.  7083,  7085,  7087,  7089.) 

COLORADO. 

In  1893  Colorado  modified  the  doctrine  somewhat,  and  in  1901  it 
completely  abolished  the  doctrine  as  applied  to  all  classes  of  labor. 

UTAH. 

In  1896  Utah  greatly  modified  the  doctrine  as  regards  all  classes  of 
employees  by  declaring  that  employees  who  are  intrusted  by  their 
employers  with  the  authority  or  superintendence,  control,  or  com- 
mand of  other  persons  in  the  employ  or  service  of  such  employer,  or 
with  the  authority  to  direct  any  other  employee  in  the  performance  of 
any  duties  of  such  employer  are  not  fellow-servants,  and  that  all 
other  employees  are  not  fellow-servants  unless  they  are  working 
together  at  the  same  time  and  place,  to  a  common  purpose,  of  the  same 
grade  of  service,  and  neither  of  such  persons  are  intrusted  by  such 
employer  with  any  superintendence  or  control  over  his  fellow-em- 
ployed.    (Utah  Acts,  1896,  ch.  24.) 

MARYLAND. 

In  1902  the  le^slature  of  Maryland  passed  a  law  which  applies  to 
coal  and  clay  mines,  quarries,  steam  and  street  railroads,  and  makes 
the  employer  liable  to  his  employees  for  injuries  caused  through  the 
negligence  of  his  servants  or  employees,  unlass  a  certain  plan  of 
insurance,  which  is  laid  down  by  the  statute,  is  adopted.  (Maryland 
Acts,  1902,  ch.  139.) 

VIRGINIA. 

Section  12  of  the  Virginia  constitution  of  1902  abolished  the  doc- 
trine with  reference  to  a  large  class  of  railroad  employees  and  per- 
mits the  general  assembly  to  enlarge  this  class  of  employees  and  to 
extend  these  rights  to  employees  oi  any  firm  or  corporation. 

In  1902  tie  legislature  enacted  a  law  which  greatly  modified  the 
doctrine  as  applied  to  railroad  employees,  by  making  railroad  corpo- 
rations liable  to  their  employees  for  injuries  received  when  such  in- 
jury results  from  the  wrongful  act,  neglect,  or  default  of  an  agent 
or  officer  of  such  corporation  superior  to  the  employee  injured,  or 
of  a  person  employed  by  such  corporation  having  tne  right  to  control 
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or  direct  the  services  of  such  employee  injured,  or  the  services  of  the 
employee  by  whom  he  is  injured;  and  also  when  such  injury  results 
from  the  wrongful  act,  neglect,  or  default  of  a  coemployee  engaged 
in  another  department  of  labor  from  that  of  the  employee  injured, 
or  of  a  coemployee  on  another  train  of  cars,  or  a  coemployee  who 
has  charge  oi  any  switch,  signal  point,  or  locomotive  engine,  or  who 
is  charged  with  dispatching  trains  or  transmitting  telegraph  or  tele- 
phonic orders. 

OREGON. 

In  1903  the  legislature  of  Oregon  enacted  a  law  practically  word 
for  word  the  Virginia  statute  just  quoted. 

MONTANA. 

The  legislature  of  Montana,  which  is  now  sitting,  has  just  passed 
an  act  which  completely  abolishes  the  doctrine  as  applied  to  railroad 
employees. 

PORTO   RICO. 

The  Revised  Statutes  of  Porto  Rico  of  1902,  section  322,  provides 
that  the  employer  shall  be  liable  to  the  employee  for  injury  by  reason 
of  the  negligence  of  any  person  in  the  service  of  the  employer  who 
has  charge  of,  physically  controls,  any  signal,  switch,  locomotive 
engine,  car,  or  train  in  motion,  whether  attached  to  an  engine  or  not 
upon  a  railroad. 

Section  2. 

Section  2  of  this  bill  is  a  recognition  of  the  doctrine  of  comparative 
negligence. 

The  doctrine  of  contributory  negligence,  as  applied  by  some  of  our 
courts,  works  gi-eat  injustice  to  the  employee,  tor  the  reason  that  no 
matter  how  grossly  negligent  the  master  may  be,  if  the  servant  is 
in  the  slightest  degree  negligent  he  is  debarred  from  recovery,  and 
is  therefore  made  to  Ijear  not  only  the  burden  of  his  own  slight  negli- 
gence, but  also  the  burden  of  the  master's  gross  negligence,  thus  per- 
mitting the  master  to  go  scott  free  and  not  answer  m  the  slightest 
degree  for  his  gross  negligence. 

It  is  not  our  desire  to  ask  that  an  employee  be  paid  for  an  injury 
that  he  alone  is  responsible  for,  but  we  do  think  gross  negligence  is 
worse  than  slight  negligence,  and  the  person  guilty  thereof  should  not 
be  released  from  answering  therefor  simply  because  someone  else 
is  guilty  of  slight  negligence. 

We  Ix^lieve  such  a  rule  has  a  tendency  to  make  the  master  less 
vigilant  regarding  the  safety  of  his  servant.s. 

Some  of  the  arguments  against  the  fellow -servant  doctrine  can 
be  applied  with  as  much  force  against  the  doctrine  of  contributory 
negligence. 

The  dutie^s  of  an  ordinary  railroad  employee  are  so  exacting  that 
he  must  work  with  both  his  head  and  hands,  and  many  times  when 
called  upon  to  perform  such  duties  his  whole  being  is  so  absorbed 
and  taken  up  with  his  work  that  he  is  liable  to  a  slight  degree  to 
contribute  to  his  own  injury,  but  would  not  have  done  so  had  the 
master  not  been  grossly  negligent. 
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For  example,  let  us  say  a  railroad  company  stretches  a  wire  across 
the  track  and  it  is  not  hi<rh  enough  to  clear  a  man  on  the  top  of  a 
box  car,  the  company  posts  a  bulletin  on  a  bulletin  board  at  a  termi- 
nal 75  miles  from  the  wire  in  which  the  men  are  notified  of  the 
location  of  this  wire.  The  brakeman  starts  out  on  his  train  and 
about  the  time  the  train  arrives  at  the  place  where  the  wire  is  stretched 
the  engineer  through  the  darkness  sees  the  rear  end  of  another  train 
on  the  track  a  short  distance  ahead  of  him,  he  sounds  the  whistle 
for  the  brakeman  to  apply  the  brakes,  the  brakeman  responds  by 
climbing  to  the  top  of  the  train,  and  seeing  the  danger  ahead  his 
whole  mind  is  taken  up  with  the  thought  of  stopping  his  train  and 
he  speeds  over  the  train  in  the  darkness  applymg  the  brakes,  the 
thought  of  the  overhead  wire  having  been  thoroughly  removed  from 
his  mind  for  the  time  being,  and  it  strikes  him  and  he  is  thrown 
beneath  the  cars  and  injured.  If  I  mistake  not,  some  of  our  courts 
would  hold  that  he  could  not  recover  for  the  reason  that  he  had  been 
notified  of  the  whereabouts  of  the  wire  and  he  contributed  to  his 
own  injury  by  exposing  himself  to  it,  this,  too,  in  the  face  of  the  fact 
that  the  company  was  grossly  negligent  by  not  providing  longer  poles 
upon  which  to  string  this  wire. 

Or  we  will  say  that  a  switch  stand  is  too  close  to  the  track,  it  has 
been  there  for  a  long  time  and  the  train  men  know  of  the  danger, 
but  suddenly  in  the  dark  of  night  there  is  a  call  for  brakes,  and  the 
brakeman  swings  out  on  the  ladder  on  the  outside  of  the  car  for 
the  purpose  of  climbing  to  the  top  to  apply  the  brakes,  and  this 
switch  stand  strikes  him.  I  venture  the  assertion  that  some  judges 
would  say  that  he  was  guilty  of  contributory  negligence,  as  he  knew 
of  the  location  of  this  switch  stand  and  therefore  was  in  a  position 
to  guard  against  it,  regardless  of  the  fact  that  the  company  was 
guilty  of  gross  negligence  in  placing  the  switch  stand  so  close  to  the 
track. 

In  the  case  of  Arrighi  v,  Denver  and  Rio  Grande  Railroad  Com- 
pany (129  Fed.  Rep.,  347),  Arrighi,  a  brakeman,  in  attempting  to 
couple  two  cars  equipped  with  link-and-pin  couplers,  which  were 
being  used  in  violation  of  the  national  safety  appliance  law,  had  his 
hand  crushed.  The  evidence  in  the  case  does  not  show  that  he  was 
in  anywise  negligent.  He  did  nothing  more  than  an  ordinary, 
pnident  man  would  have  done  under  the  circumstances,  yet  because 
he  attempted  to  make  this  coupling  which  he  was  ordered  to  do, 
the  United  States  circuit  court  of  appeals  of  the  eighth  circuit  held 
that  he  was  guilty  of  contributory  negligence. 

In  the  case  of  Schlemmer  t\  Buffalo,  Rochester  and  Pittsburg 
Railroad  Company  (207  Pa.,  198)  the  evidence  shows  that  the  company 
was  transporting  a  steam-shovel  car  from  the  State  of  New  York  to 
a  point  in  the  State  of  Pennsylvania.  The  drawbar  upon  this  steam- 
shovel  car  was  of  the  old  link-and-pin  type,  which  was  in  violation  of 
the  national  safety  appliance  law.  It  was  also  much  lower  than  the 
drawbar  on  the  caboose  to  which  it  was  to  be  coupled,  which  was  also 
a  violation  of  that  law.  This  drawbar  was  also  under  the  c:ir  about 
2  feet  from  the  end.  Schlennner.  a  brakeman,  was  ordered  by  his 
conductor  to  couple  this  steam-shovel  car  to  the  caboose,  and  in 
order  to  do  this  he  had  to  stoop  down  and  contract  himself  to  about 
one-half  his  natural  height,  and  in  this  position,  at  alx>iit  9  o'clock 
at  night,  with  lamp  in  hand,  he  bad  to  walk  along  under  this  steam- 
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shovel  car  while  it  was  moving,  watch  to  see  that  he  was  not  ruii 
down  from  behind  by  the  wheels,  and  guide  a  long  iron  coupling  bar 
weighing  80  pounds,  which  was  fastened  in  the  drawbar  on  tlie 
steam-shovel  car,  into  a  slot  only  2  inches  wide  in. the  automatic 
coupler  on  the  caboose.  He  missed  the  coupling,  and  happened  to 
raise  his  head  a  little  too  high,  and  the  top)  of  it  was  crushed  between 
the  steam-shovel  car  and  the  caboose,  killing  hun  instantly.  His 
widow  sought  to  recover  damages,  find  the  trial  court  held  that  he 
was  guilty  of  contributory  negligence  in  not  keeping  his  head  down 
and  withheld  the  case  from  the  jury,  and  this  dex^ision  was  affirmed 
by  the  supreme  court  of  the  State  of  Pennsylvania. 

Here  was  a  case  where  the  employer  was  grossly  negligent  and 
was  also  violating  an  act  of  Congress,  yet  because  the  poor  brakeman, 
while  laboring  under  these  extraordinary  disadvantages,  happened 
to  raise  his  head  a  little^  too  high  the  employer  is  released  from 
liability. 

Should  a  brakeman  refuse  to  work  under  these  conditions  he 
would  in  all  probability  be  discharged. 

Other  examples  could  be  cited  to  show  the  injustice  of  this  rule. 

ENGLAND. 

The  English  compensation  act  of  1807  makes  the  master  liable 
unless  the  mjury  is  attributable  to  the  serious  and  willful  misconduct 
of  the  workman  himself.  And  while  the  doctrine  of  contributory 
negligence  is  not  entirely  abolished,  the  l)urden  of  proof  is  shifted  to 
the  employer. 

GERMAN  r. 

The  German  compensation  law  makes  the  master  liable  even  though 
the  injury  is  brought  about  by  the  workman  himself,  the  only  ex- 
ception being  when  the  accident  was  intentionally  brought  about  by 
the  workman. 

FTALY. 

The  Italian  law  requires  every  accident  to  be  compensated,  but 
autliorizes  legal  proceedings  to  secure  reimbursement  irom  a  work- 
man guilty  of  willful  misconduct. 

FRANCE. 

Under  the  French  law  the  doctrine  of  contributory  negligence  does 
not  operate  wholly  to  defeat  the  workman,  but  only  serves  to  reduce 
the  amount  of  damages  he  shall  receive,  the  amount  being  reduced 
according  to  the  degree  of  his  negligence,  and  if  the  accident  was 
caused  by  the  inexcusable  neglect  of  the  employer  or  his  representa- 
tives it  may  be  increased  within  certain  limits. 

^  8WITZLRI.AND. 

The  Swiss  law  provides  that  if  the  injured  person  was  partially  at 
fault  the  damages  to  be  paid  are  to  l>e  correspondingly  reduced,  and 
the  burden  of  proof  is  put  upon  the  employer. 
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RUSSIA. 

Under  the  Russian  law  contributory  negligence  does  not  bar  a 
recovery,  but  only  serves  to  diminish  the  amount  of  indemnity,  and 
the  burden  of  proof  is  put  upon  the  employer. 

This  shows  that  six  foreign  states  have  recognized  the  justice  of  the 
doctrine  of  comparative  negligence. 

Now,  as  to  the  recognition  of  this  doctrine  in  our  own  country,  I 
will  read  from  page  181  of  a  book  issued  by  the  State  of  Pennsyl- 
vania in  1901  and  entitled  '"  The  legal  relations  between  the  employed 
and  their  employers  in  Pennsylvania  compared  with  the  relations 
existing  between  them  in  other  States : " 

Some  States  have  atten>pted  to  estabUsh  another  rule  that  merits  considera- 
tion. It  Is  an  attempt  to  measure  or  compare  the  negligence  on  both  sides,  and 
then  award  judgment  in  favor  of  the  least  culpable.  This  doctrine  has  been 
scouted  at  in  PennR.vlvania,  but  it  has  bei»n  adopted  in  Illinois  and  Georgia  and 
is  gaining  ground.  Such  a  strung  principle  of  justice  underlies  it  that  it  com- 
mends itself  to  many. 

I  also  read  from  the  same  page : 

Let  us  then  turn  to  this  rule  of  measuring  the  negligence  of  both  parties. 
In  Jacob's  case  Justice  Breeze,  after  reviewing  many  cases,  concludes  thus : 

"  It  will  be  seen  from  the  cases  that  the  question  of  liability  does  not  depend 
absolutely  on  the  absence  of  all  negligence  on  the  part  of  the  plaintiff,  but  upon 
the  relative  degi'ee  of  care  or  want  of  care,  as  manifested  by  both  parties,  for 
all  care  or  negligence  is  at  best  but  relative,  the  absence  of  the  highest  possible 
degree  of  care  showing  the  presence  of  some  negligence,  slight  as  it  may  be. 
The  true  doctrine,  therefore,  we  think,  is  that  in  proportion  to  the  negligence  of 
the  defendant  should  be  measured  the  degree  of  care  re<iuired  of  the  plaintiflF — 
that  Is  to  say,  the  more  gross  the  negligence  manifested  l»y  the  defendant  the 
less  degree  of  care  will  be  required  of  the  plaintiff  to  enable  him  to  re<»over." 

This  doctrine,  thus  announco<l  in  Illinois  in  1858,  has  often  l)een  reaffirmed  by 
the  courts  of  that  State.     In  a  later  case  Justice  Scott  remarked : 

"Formerly  it  was  the  rule  if  the  negligence  of  the  plaintiff  contributed  to  the 
injury,  however  slight,  it  would  bar  the  action.  Tliis  rule  has  been  modified  by 
more  recent  decisions,  and  it  is  now  the  settle<l  law  that  the  plaintlflF  may 
recover,  notwithstanding  he  may  have  been  guilty  of  contributory  negligence.  If 
his  negligence  is  slight  and  that  of  the  defendant  Is  gross.  It  is  an  essential 
element  to  the  right  of  action  in  all  cases,  the  plaintiff  or  party  Injured  must 
himself  exercise  ordinary  care,  such  as  a  reasonably  prudent  man  will  always 
adopt  for  the  security  of  his  person  or  property." 

And  In  a  still  more  recent  adjudication  the  cases  were  elaborately  reviewed 
by  Justice  Scolfield,  and  the  rule  was  applied.  This  rule  also  prevails  Id 
Georgia. 

MAKYLANp. 

Chapter  139  of  the  Marvdand  Laws  of  1902  provides  that — 

If  it  appears  that  such  injury  or  death  was  caused  by  the  joint  negligence  of 
such  emidoyer,  his  servants,  or  employees,  on  the  one  hand,  and  the  negligence  of 
the  injured  or  deceased,  on  the  otiier  hand,  then  the  employer  shall  be  liable  for 
one-half  of  the  damages  sustained  by  such  injury  or  death. 

NEW   YORK. 

Chapter  600  of  the  New  York  Laws  of  1902  says: 

The  fact  that  the  employee  continued  in  the  service  of  the  employer  In  the 
same  place  and  course  of  employment  after  the  discovery  by  such  employee,  or 
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after  be  had  been  Informed,  of  the  danger  of  personal  Injury  therefrom  slnill 
not,  as  a  matter  of  law.  Im»  coiisid<»ro<i  as  an  assent  by  such  employee  to  the 
existence  or  continuance  of  sucli  risks  of  personal  injury  therefrom,  or  as 
neglie:ence  contril»uting  to  such  injury. 

We  think  this  doctrine  is  fair,  and  if  adopted  by  Congress  will  not 
only  give  the  enij)l()vee  crrcjiter  rights  in  the  courts,  but  will  also 
leasen  the  number  of  accidents,  for  if  railroad  companies  are  held 
to  account  for  their  cjross  neirliirc^nce  where  hen»tofore  they  have  been 
allowed  to  «:o  free,  it  will  catise  them  to  throw  greater  safeguards 
around  the  lives  and  limbs  of  their  employees. 

In  the  course  of  his  rcMuarks  on  the  English  compensation  act  in 
the  House  of  Lords  on  July  20, 1897,  I^ord  Salisbury  said : 

To  my  mind  the  great  attraction  of  this  hill  is  that  I  believe  it  will  turn  out 
a  great  machinery  for  tin*  savint?  of  life.  This  is  the  real  history  of  this  law  of 
cx)mpensation.  The  law  of  comi^ensation  at  tlic  l>eginning  of  the  century  was 
taken  up  by  the  juries,  and  instead  of  com|)eusation  fnr  the  real  injury  incurred 
being  given  it  was  nsc<l  by  tlicui  as  a  punitive  instrument  to  force  these  great 
owners  and  railway  rnnipanios  to  strain  tlieir  eflTorts  to  the  utmost  in  avoiding 
ftnd  preventing  tlie  accidents  wiiich  at  one  time  were  so  numerous.  It  has 
been  very  successful  as  far  as  regards  the  ordinary  jiassenger  or  ordinary  citi- 
zen, but  the  law  of  common  employment  has  damat?e<l  its  efficacy  as  regards 
the  workingman.     (Hansard,  I'arliamciitary  Debates,  1897,  vol.  51,  p.  555.) 

Section  3. 

The  object  of  section  3  of  this  bill  is  to  prevent  the  master  from 
releasing  himself  from  his  liability  under  sections  1  and  2  through 
contracts  of  employment  and  insuranc<*.  Unless  this  be  done  the 
object  of  this  whole  legislation  would  fall  flat,  for  the  reason  that  the 
railroad  companies  before  employing  a  man  would  make  him  sign  a 
contract  agreeing  to  r(4ieve  them  from  liability  for  injury. 

Train  baggage  masters,  in  addition  to  their  regular  duties  per- 
formed for  railroad  com])anies,  are  also  often  required  to  handle 
express,  and  the  following  is  a  sample  of  the  release  contracts  which 
they  are  required  to  sign  : 

Aftplication  for  situation  with  American  Express  Company — Rules  governing 

emphtyment  by  this  amipany, 

ACCIDENT  RELEASE. 

WliercMs  T,  the  undcrsijjned,  have  entered,  or  am  about  to  enter,  the  employ- 
ment of  the  American  Express  Company,  and  in  the  course  of  such  employment 
may  he  re<iuin»d  to  render  servicers  in  the  care,  carriage,  or  handling  of  mer- 
chandise and  pn>pcrty  in  coui-se  of  transiM)rtati<m  bj*  cars,  vessels,  and  vehicles 
belonging  to  the  different  railroad,  stage,  and  steaml>oat  lines  upon  which  the 
company  relies  for  ib<  means  of  forwarding  proi»erty  delivered  to  it  to  be  for- 
warded ; 

And  whereas  such  exprt»ss  company,  under  its  contracts  with  many  of  the 
con >^>rat ions  ii"*J  iM»rs(»ns  ownin;;  or  operating  sucli  railroad,  stage,  and  steam- 
boat lines,  is  or  may  l»e  obligated  to  indenniify  and  save  harmless  such  corponi- 
tions  and  i>ersons  from  and  against  all  claims  for  injuries  sustained  by  its 
employees  : 

Now.  therefore,  in  consideration  of  the  prendses  and  of  my  said  employment, 
I  do  hereby  assume  all  risk  of  accidents  and  injuries  which  I  shall  meet  with 
or  sustain  in  the  course  of  my  employment,  wliether  oci*asioned  or  resulting 
by  or  from  the  gross  or  otlier  neglij^enee  of  any  coriK)ration  or  person  engagecl 
In  any  manner  in  operating  any  railroad  or  vessel,  or  vehicle,  or  of  any  employee 
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of  any  such  corporation  or  i>erson.  or  otherwise,  and  whether  resulting  in  my 
death  or  otherwise. 

A!)d  I  do  hereby  agree  to  Indonniify  and  save  liarmlcss  the  American  Express 
Coni[)any  of  and  from  any  and  all  claims  which  may  be  mnde  against  it  at  any 
time  by  any  corix>ration  or  person  under  any  agriH»mont  which  it  has  made  or 
may  hereafter  make,  arising  out  of  any  claim  or  recovery  uiK)n  my  part,  or  the 
part  of  my  representatives,  for  damages  sustained  by  reason  of  my  injury  or 
death,  whether  such  Injury  or  death  result  from  the  gross  negligence  of  any  |)er- 
son  or  coi'poration,  or  of  any  employee  of  any  i>ersi>n  or  corporation,  or  other- 
wise. 

And  I  hereby  bind  myself,  my  heirs,  executors,  and  administrators  with  the 
payment  to  such  express  company,  upon  demand,  of  any  sum  which  it  may  be 
compelled  to  pay  in  consequence  of  any  such  claim,  or  in  defending  the  same, 
including  all  counsel  fees  and  expenses  of  litigation  connected  therewith. 

I  do  further  agree  that  in  case  I  shall  at  any  time  suffer  any  such  injury,  I 
will  at  once,  without  demand,  and  at  my  own  ex|)ense,  exe<'utc  and  deliver  to 
the  corporation  or  pereons  owning  or  operating  the  railroad,  stage,  or  steamt)oat 
line  upon  which  I  shall  be  so  injured  a  good  and  sufficient  release,  under  my 
hand  and  seal,  of  all  claims,  demands,  and  causes  of  action  raising  out  of  such 
injury,  or  connected  with  or  resulting  therefrom. 

I  do  hereby  ratify  all  agreements  heretofore  made  by  said  express  company 
with  any  corporation  or  persons  operating  any  railroad,  stage,  and  steamboat 
line  in  which  such  express  company  has  agreed  in  substance  that  its  employees 
shall  have  no  cause  of  action  for  injuries  sustained  in  the  c*ourse  of  their  em- 
ployment upon  the  line  of  such  contracting  pnrt>%  and  I  agree  to  be  bound  by 
each  and  every  of  such  agreements  in  so  far  as  the  provisions  thereof  relative  to 
injuries  sustained  by  employees  of  the  company  are  concerned,  as  fully  as  if  I 
were  a  party  thereto. 

And  I  do  hereby  authorize  and  empower  said  express  company,  at  any  time 
while  I  shall  remain  in  its  service,  to  contract  for  me  and  in  my  l>elialf,  in  its 
own  name  or  in  mine,  with  any  corporations  or  persons  operating  any  railroad, 
stage,  or  steamboat  line,  for  my  transi)ortation  as  a  messenger  or  employee  free  of 
chnrge,  upon  the  condition  and  consideration  that  neither  I  nor  my  personal  rep- 
resentatives, nor  any  person  claiming  under  me,  will  make  any  claim  for  compen- 
sation because  of  any  injury  sustained  by  me,  whether  resulting  from  the  gross 
negligence  of  such  corporations  or  |>ersons,  or  of  any  employee  of  such  corpora- 
tions or  i>ersons.  or  otherwise,  and  the  contracts  so  made  shall  be  as  binding 
and  obligatory  upon  me  as  if  signed  and  delivered  by  me. 

And  I  do  hereby  further  agree  that  the  provisions  of  this  agreement  shall  be 
lield  to  inure  to  the  benefit  of  any  and  every  corpin-ation  and  of  all  [persons  upon 
whose  railroad,  stage,  or  steamboat  lines  the  American  Express  Company  shall 
forward  merchandise,  as  fully  and  completely  as  If  made  directly  with  such 
corporations  or  persons. 

I  do  further  agree,  in  consideration  of  my  employment  by  said  American  Ex- 
press Ck)mpany,  that  I  will  assmne  all  risks  of  accident  or  injury  which  I  shall 
meet  with  or  sustain  in  the  course  of  such  employment,  whether  occasioned  by 
the  negligence  of  said  company,  or  any  of  its  menibers,  officers,  agents,  or  em- 
ployees, or  otherwise ;  and  that  In  case  I  shall  at  any  time  suffer  any  such  Injury 
I  will  at  once  execute  and  deliver  to  said  company  a  good  and  sufficient  release, 
under  my  hand  and  seal,  of  all  claims,  demands,  and  causes  of  action  arising 
out  of  such  injury  or  connected  therewith,  or  resulting  therefrom ;  and  I  hereby 
bind  myself,  my  heirs.  exe<*utors.  and  administrators  with  the  payment  to  said 
express  company,  on  demand,  of  any  sum  which  it  may  be  compelled  to  pay  In 
consequence  of  any  such  claim,  or  In  defending  the  same,  including  all  counsel 
fees  and  expenses  of  litigation  connected  therewith. 

Witness  my  hand  and  seal  this day  of -,  one  thousand . 

[Sign  name  in  full] . 


Note. — If  applicant  is  under  age  his  guardian  must  also  sign  this  release. 

,  Parent  or  Quardian. 

In  presence  of — 
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The  following  nre  extracts  from  an  employment  contract  pre- 
scribed by  one  of  the  largest  railroads  in  the  country: 

[Form  \eOZ  speciaL] 

Santa  Fe. 

G.  C.  A  8.  F.  Ry.  Co.  O.  B.  &  K.  C.  Rj.  Co. 

B.  W.  AT.  CSo.  G.  B.  &  G.  N.  By.  Co. 

APPLICATION   FOB  8ITUATI0W. 

On  and  contract  of  employment  with  [insert  name  of  railway  or  railroad]. 

Instructions. — ^Ali  applications  for  employment  as  train  despatcher,  clerk,  tele- 
graph operator,  station  agent,  cashier,  student,  station  baggageman,  watchman 
or  special  [)olice,  conductor,  bralteman,  train  baggageman,  train  porter,  locomo- 
tive engineman,  locomotive  fireman,  switchman,  steam  shovel  engineer  and  fire- 
man, pile  driving  engineer  and  fireman,  steam  shovel  cran^man,  hostler,  car 
inspector,  B.  and  B.  and  track  foreman,  r.  h.  foreman,  carpenter,  lineman,  call 
boy,  oflSce  boy,  messenger,  yardmaster.  draughtsman,  towerman,  timekeeper, 
Btoorekeeper,  pumper,  pump  repairer,  fuel  foreman,  assistant  civil  engineer, 
transitman,  levelman,  accountant,  stenographer,  special  agent,  stationary  engi- 
neer, collector  at  station,  macliine  shop  employ(i  (except  common  laborer),  car 
shop  employ^,  car  repairer,  paint  shop  employ^  (except  common  laborer),  boiler 
shop  employ^  (except  common  laborer),  brass  foundry  employ^  (except  common 
laborer),  tin  and  copper  shop  employe  (except  common  laborer),  and  such 
other  employes  as  may  be  designated  by  the  sui)erintendent  or  mechanical 
superintendent,  must  be  made  by  the  applicant  himself,  in  triplicate  on  this 
blank,  and  sworn  to  before  a  notary  public,  one  copy  to  be  retained  by  appli- 
cant. 

30.  Do  you  understand  that  this  company  does  not  block  frogs,  guard  rails,  or 
switches,  and  do  you  agree  to  assume  the  risks  therefrom? . 

32.  Do  you  undei-stand  that  every  employ^  of  this  company  whose  duties  are 
in  any  way  prescribed  by  tlie  rules  must  always  have  a  copy  of  the  rules  at 
hand  when  on  duty,  and  must  be  conversant  with  every  rule,  and  that  you  must 
render  all  the  assistance  in  your  power  in  carrying  them  out,  and  immediately 
report  any  infringement  of  them  to  the  head  of  youB  department,  and  do  you 
agree  that  such  rules,  including  any  changes  therein  or  additions  thereto  from 
time  to  time,  shall  be  a  part  of  tills,  your  contract  of  employment?    


34.  Do  you  kno\%  that  on  or  along  this  railway  there  are  platforms,  sheds, 
roofs,  water  and  oil  tank  frames,  water  and  oil  spouts,  coal  chutes  and  bins, 
oil  racks,  mail  cranes,  switch  stands,  buildings,  bridges,  track  scales,  cars  and 
engines  on  main  or  side  tracks,  and  other  overhead  and  side  ot)struction8,  near 
the  track  and  near  side  and  spur  tracks,  which  are  dangerous,  particularly 
while  you  may  be  on  tlie  side  or  top  of  cars,  engines,  or  tenders,  or  on  the 
ground  near  same,  and  do  you  agree  to  inform  yourself  as  to  the  particular 
location  thereof  on  the  section  or  sections,  division  or  divisions  of  the  road, 
yards,  and  stations,  where  jou  may  work,  and  to  use  due  care  to  avoid  injury 
thereby,  and  to  assume  all  risk  of  injury  therefrom,  and  acknowledge  that  you 
have  actual  notice  thereof? . 

35.  Do  you  know  that  it  is  dangerous  to  stand  erect  upon  cars,  and  es[>ecially 
cars  above  average  height,  while  passing  over,  through,  or  under  bridges  or 
viaducts  at  which  there  are  no  telltales  or  other  warnings,  as  follows: 
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And  do  yoQ  agree  to  assume  the  risk  therefrom,  and  from  such  other  bridges, 
viaducts,  or  other  overhead  obstructions  which  may  be  noted  from  time  to  time 
on  the  time  card,  and  do  you  aclinowledge  actual  notice  of  all  of  the  same,  and 
that  in  some  of  said  overhead  bridges  some  of  the  overhead  braces  are  lower 
than  others? . 

3G.  Do  you  realize  that  railroading  is  a  dangerous  business,  and  requires  a 
corresponding  degree  of  diligence  to  avoid  injury  to  person  and  property,  and 
that  you  owe  a  moral  as  well  as  legal  duty  to  your  employer,  your  fellow-em- 
ployees, and  to  the  public  to  use  every  reasonable  eflTort,  including  your  eyes, 

your  ears,  and  your  thoughts,  to  avoid  injury  to  person  and  property?    

,    Do  you  agree  that  you  will  do  so? .     Do  you  agree  that 

you  will  observe,  as  far  as  practicable,  all  conditions  or  things  that  are  liable 
to  cause  injury,  and  report  the  same  in  writing  to  your  superior  officers? 


Do  you  agree  that  you  will  not  assume  that  anything  is  safe,  and  agree  that, 
as  far  as  you  reasonably  can,  you  will,  for  your  own  safety,  before  you  make 
use  of  or  exi)o«e  yourself  on  or  with  the  same,  examine  the  condition  of  all 
machinery,  tools,  tracks,  switches,  cars,  engines,  and  all  the  appliances  thereto, 
or  whatever  you  may  undertake  to  work  upon  or  with,  and  to  inspect  your  sur- 
roundings and  everything  to  be  used  by  you  or  wnnected  with  or  incident  to 
your  work,  and  use  your  best  eflTorts  to  avoid  injury  therefrom  to  yourself  and 
others? . 

Do  you  understand  that  it  is  expressly  agreed  by  the  company  that  it  is  your 
right  and  duty,  under  all  circumstances,  to  take  sufficient  time  before  exposing 
yourself,  to  make  such  examinations  as  you  have  here  agreed  to,  and  to  refuse 
to  obey  any  order  which  would  expose  you  to  danger? . 

37.  Do  you  understand  that  if  you  are  injured  In  any  manner  while  in  the 
service  of  this  company,  that  you  will  not  be  allowed  to  return  to  the  service  of 
the  said  company,  in  any  capacity,  until  you  have  executed  a  release  or  made 
satisfactory  settlement  with  the  proper  officer? .     ♦     ♦    .♦ 

39.  Do  you  understand  that  this  company  does  not  have  all  its  main  tracks, 
side,  and  spur  tracks  ballasted  or  surfaced,  and  that  the  tracks  arc  liable  to 
have  slivers  on  the  rail,  and  that  there  are  open  and  surface  cattle  guards  and 
open  culverts  In  the  main  tracks  and  in  side  and  spur  tracks,  of  ail  of  which  you 
accept  notice  and  agree  to  particularly  advise  yourself  thereof  and  to  assume 
the  risk  therefrom? . 

40.  Do  you  understand  and  agree  that  no  officer  or  employee  of  this  company 
is  authorized  to  request  or  require  you  to  use  defective  tracks,  cars,  machinery, 
or  appliances  of  any  kind,  except  at  your  own  risk  of  Injury  therefrom?    


41.  Do  you  miderstand  that  this  company  desires  to  employ  only  experienced 
men  In  Its  service,  and  do  you  state  that  you  are  aware  of  the  hazards  and  dan- 
gers of  the  business,  and  agree  to  rely  ui)on  your  coemployees,  and  not  upon  the 
company,  for  Information  as  to  any  or  all  things.  Including  the  character  of  any 
kinds  of  machinery  and  appliances  which  would  render  your  work  dangerous 
or  subject  you  to  injury,  or  which  may  be  necessary  to  the  proper  performance 
of  your  duty ;  and  do  you  waive  any  res[)onslblllty  whatever  on  the  part  of  the 
company  or  Its  officers  touching  the  matters  herein  referred  to,  and  that  this 
shall  apply  to  any  (>osltlon  to  which  you  may  now  or  hereafter  be  assigned? 


42.  Do  you  agree  that  whenever  you  shall  sustain  any  personal  injury  while 
in  the  service  of  this  company  you  will  allow  its  surgeons  and  any  medical 
examiners  it  may  select  to  examine  your  person  and  bmly  as  often  as  this  com- 
pany may  desire  In  respect  to  the  alleged  Injury,  and  hereby  waive  all  objections 
to  such  surgeons  or  medical  examiners  testifying  whenever  called  upon  by  this 
company ;  and  do  you  further  agi'ee  that  your  refusal  to  allow  any  such  exami- 
nation or  testimony  shall  be  a  bar  to  the  Institution  or -prosecution  of  any  action 
on  account  of  such  Injury  or  Injuries,  and  that  any  action  pending  at  the  time 
of  such  refusal  shall  at  once  abate  in  consequence  thereof? . 

43.  Do  you  agree  that  If  while  In  the  service  of  this  company  you  sustain 
any  personal  Injury  you  will  give  notice  in  writing  within  ninety-one  days 
thereafter  of  such  claim  to  the  general  claim  agent,  or  to  the  nearest  or  any 
other  convenient  local  agent  of  the  company,  which  notice  shall  state  the  time, 
place,  and  particulars  of  the  Injuries,  and  the  nature  and  extent  thereof  and 
the  claim  made  theref«r,  to  the  end  that  such  claim  may  be  fully,  fairly,  and 
promptly  investigated,  and  that  your  failure  to  give  written  notice  of  such 
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claim,  in  the  manner  and  within  the  time  aforesaid,  shall  be  a  bar  to  the  insti- 
tution of  any  suit  on  accoont  of  such  injuries? . 

44.  Should  you  enter  the  Rervlce  of  this  company  pending  the  approval  of 
your  application,  and  said  application  be  not  approved,  do  you  agree  to  be 
j-emoved  from  the  service  at  once,  but  that  at  all  times  while  in  the  service  this 
shall  constitute  a  contract  of  employment ;  and  do  you  agree  that  your  employ- 
ment for  any  time,  however  short,  or  if  you  are  alrendy  employed,  that  your  con- 
tinuance in  this  company's  employment  for  any  time,  however  short,  shall  be  a 
legal  and  adequate  consideration  for  the  execution  of  this  contract,  and  that  if 
your  failure  to  perform  or  comply  with  any  of  the  terms  of  this,  your  contract 
of  employment,  shall  cause  or  contribute  to  your  injury  you  will  have  no  cause 
of  action  against  this  company »  and  hereby  expretjsly  waive  the  same?    


My  present  addre&s  is 
Witness: 


Applicant. 


Dated  at ,  190—^ 

State  op , 


County  of ,  ss: 

being  first  duly  sworn,  says  on  oath  that  he  is  the  applicant 


named  in  the  foregoing  api)lication ;  that  said  appliiuUion  is  signed  by  him; 
that  the  answers  to  questions  in  said  application  are  made  in  his  own  hand- 
writing; that  each  and  all  of  the  answers  contained  in  said  application  are 
true,  and  that  he  has  carefully  read  said  application  and  knows  its  contents, 
and  that  same  will  be  his  contract  of  employ mont,  and  that  he  has  executed  and 
will  retain  in  his  possession  a  duplicate  thereof. 


[seal.] 


Applicant. 
day  of ,  190—. 


Notary  Public. 


Such  contracts  of  emplovment  have  been  held  valid  by  the  United 
States  Supreme  Court.  (J^ee  Voight  ?'.  B.  and  O.  S.  W.  R.  R.,  176 
U.  S.,  p.  498.) 

Our  Federal  courts  have  held,  however,  that  these  contracts  can  be 
declared  void  bv  statute.  (See  O'Brien  v,  C.  and  N.  W.  R.  R.  Co., 
Fed.  Rep.  Dig.  Cols.,  1464, 1476.) 

GERMANY. 

The  German  employer's  liability  act  of  1871  provides  that — 

The  employers  designated  in  sections  1  and  2  of  this  act  are  not  permitted 
to  make  any  special  contracts  whereby  the  application  of  the  preceding  sections 
1  to  3  of  this  act  shall  be  abrogated  or  limitc^l  to  tiie  beuefit  of  said  emi>ldyers. 

Contracts  contrary  to  the  preceding  imragraph  have  no  legal  validity. 

DENMARK. 

The  insurance  law  of  Denmark  contains  this  provision : 

Agreements  between  employers  and  workmen  which  lend  to  the.  nonobserv- 
ance  of  the  provisions  of  this  law,  or  which  provide  for  the  payment  on  the  part 
of  the  workman  of  the  insurance  premium,  or  of  any  fraction  of  the  same,  are 
null  and  void. 

ITALY. 

Section  12  of  the  Italian  law  reads  as  follows : 

Every  agreement  designed  to  free  the  undertaker  from  the  pnyment  of  com- 
pensation or  to  diminish  the  amount  fixed  by  the  provisions  of  section  9  is  null 
and  void. 
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SPAIN. 

The  Spanish  law  reads : 

EiVery  renunciation  of  the  privileges  granted  nnder  this  act  is  nnll  and  void; 
likewise  all  agreements  contrary  to  these  provisions. 

SWITZERIiAND. 

Section  12  of  the  Swiss  law  of  1875  reads  as  follows: 

Regnlations,  notices,  or  special  agreements,  whereby  the  responsibility  for 
damages  under  the  provisions  of  this  act  are  limited  or  abrogated,  have  no 
legal  validity. 

Several  of  our  own  States  have  declared  these  contracts  void. 
The  following  are  quotations  from  several  of  our  State  laws: 

WISCONSIN. 

"And  no  contract,  rule,  or  regulation  between  any  such  corporation 
and  any  agent  or  servant  shall  impair  or  diminish  such  liability. 
No  contract,  receipt,  rule,  or  regulation  between  any  employee  and  a 
railroad  company  shall  exempt  such  corporation  from  the  full  liabil- 
ity imposed  by  this  act"     (Wisconsin  Acts,  1893,  ch.  220.) 

MISSISSIPPI. 

"Any  contract  or  agreement,  express  or  implied,  made  by  any  em- 
plovee  to  waive  the  benefit  of  this  section  shall  be  null  and  void." 
(Mississippi  Constitution,  sec.  193;  also,  Annotated  Code,  1892,  sec. 
3559.) 

TEXAS. 

"  No  contract  made  between  the  employer  and  employee,  based 
upon  the  contingency  of  death  or  injury  of  the  employee,  limiting 
the  liability  of  the  employer  under  this  act,  or  fixing  damages  to  be 
recovered,  shall  be  valid  and  binding."  (Texas  Revised  Statutes, 
1895,  sec  4560.) 

IOWA. 

"And  no  contract  which  restricts  such  liability  shall  be  legal  or 
binding.  Nor  shall  any  contract  of  insurance,  relief  benefit,  or 
indemnity  in  case  of  injury  or  death,  entered  into  prior  to  the  injury, 
between  the  person  so  injured  and  such  corporation,  nor  shall  the 
acceptance  of  any  such  insurance,  relief  benefit,  or  indemnity  by  the 
person  injured,  his  widow,  heirs,  or  legal  representatives  after  the 
injury,  from  such  corporation,  person,  or  association  constitute  any 
bar  or  defense  to  any  cause  of  action  brought  under  the  provision 
of  this  section;  but  nothing  contained  herein  shall  be  construed  to 
prevent  or  invalidate  any  settlement  for  damages  between  the  parties 
subsequent  to  injuries  received."     (Iowa  Code,  1897,  sec.  2071.) 

MINNESOTA. 

"And  no  contract,  rule,  or  re^ilation  between  such  corporation 
and  any  agent  or  servant  shall  impair  or  diminish  such  liability." 
(Minnesota  General  Statutes,  1894,  sec.  2701.) 
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FLOKIDA. 

"  No  contract  which  restricts  such  liability  shall  be  legal  or  bind- 
ing."    (Florida  Revised  Statutes,  1892,  sec.  3.) 

VIRGINIA. 

"Any  contract  or  agreement,  express  or  implied,  made  by  any  such 
employee  to  waive  the  benefit  ox  this  section,  or  anv  part  thereof, 
shall  be  null  and  void."     (Virginia  Acts,  1901-2,  ch.  322.) 

ARKANSAS. 

"  No  contract  made  between  the  employer  and  employee  based 
upon  the  contingency  of  the  injury  or  death  of  the  employee  limiting 
the  liability  of  the  employer  under  this  act,  or  fixing  damages  to  be 
recovered,  shaU  be  valid  and  binding."  (Arkansas  Digest,  1894,  sec. 
6250.) 

SOUTH    CAROIilNA. 

"Any  contract  or  agreement,  express  or  implied,  made  by  any  em- 
ployee to  waive  the  benefit  of  this  section  shall  be  null  and  void." 
(South  Carolina  Constitution,  sec.  15.) 

In  1903  the  legislature  passed  the  following  act : 

"  From  and  after  the  approval  of  this  act,  when  any  railroad  com- 
pany has  what  is  usually  called  a  relief  department  for  its  employees, 
the  members  of  which  are  required  or  permitted  to  pay  some  dues, 
fees,  moneys,  or  compensation  to  be  entitled  to  the  benefits  thereof, 
upon  the  death  or  injury  of  the  employee,  a  member  of  such  relief 
department,  such  railway  company  [shall]  be,  and  is  hereby,  required 
to  pay  to  the  person  entitled  to  same  the  amount  it  was  agreed  the 
employee  or  his  heirs  at  law  should  receive  from  such  relief  depart- 
ment; the  acceptance  of  which  amount  shall  not  operate  to  estop  or 
in  any  way  bar  the  right  of  such  employee,  or  his  personal  repre- 
sentatives, from  recovering  damages  of  such  railroad  company  for 
injury  or  death  caused  by  the  negligence  of  such  company,  its  agents 
or  servants,  as  now  provided  by  law ;  and  any  contract  or  agreement 
to  the  contrary  shall  be  ineffective  for  that  purpose."  (South  Caro- 
lina Laws,  1903,  act  46.) 

MISSOURI. 

"  No  contract  made  between  any  railroad  corporation  and  any  of 
its  agents  or  servants,  based  upon  the  contingency  of  the  injury  or 
death  of  any  agent  or  servant,  limiting  the  liability  of  such  railroad 
corporation  for  any  damages  under  the  provisions  of  this  act,  shall 
be  valid  or  binding,  but  all  such  contracts  or  agi'eements  shall  be  null 
and  void."     (Missouri  Acts,  1807,  sec.  4.) 

NORTH    CAROLINA. 

"Any  contract  or  agreement,  express  or  implied,  made  by  any 
employee  of  said  company  to  waive  the  benefit  of  the  aforesaid  sec- 
tion shall  be  null  and  void."  (North  Carolina  Acts,  1897,  Vol.  II, 
ch.  56,  sec  2.) 
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NORTH   DAKOTA. 

"And  no  contract,  rule,  or  regulation  between  such  corporation  and 
anv  agent  or  servant  shall  impair  or  diminish  such  liability."  (North 
Dakota  Acts,  1899,  ch.  129,  sec.  1.) 

MASSACHTJSETl'S. 

"  No  person  or  corporation  shall,  by  a  special  contract  with  persons 
in  his  or  its  employ,  exempt  himself  or  itself  from  any  liability 
which  he  or  it  might  be  under  to  such  person  for  injuries  suffered 
by  them  in  their  employment  and  which  result  from  the  employer's 
own  negligence  or  from  the  negligence  of  other  persons  in  his  or  its 
employ."     (Massachusetts  Acts,  1894,  ch.  508,  sec.  6.) 

Chapter  270  of  the  Massachusetts  Acts  of  1887,  as  amended  by 
chapter  155  of  the  Acts  of  1888,  chapter  260  of  the  Acts  of  1892,  chap- 
ter 359  of  the  Acts  of  1893,  and  chapter  499  of  the  Acts  of  1894,  also 
contains  the  following  provision : 

"Any  employer  who  shall  have  contributed  to  an  insurance  fund 
created  and  maintained  for  the  mutual  purpose  of  indenmifying  an 
employee  for  personal  injuries  for  which  compensation  may  be  recov- 
ered under  this  act,  or  to  any  relief  society  formed  under  chapter  244 
of  the  acts  of  the  year  1882,  as  authorized  by  chapt-er  125  of  the  acts 
of  the  year  1886,  may  prove,  in  mitigation  of  the  damages  recover- 
able by  an  employee  under  this  act,  such  proportion  of  the  pecuniary 
benefit  which  has  been  received  by  such  employee  from  any  such 
fund  or  society  on  accoimt  of  such  contribution  of  said  employee  as 
the  contribution  of  such  employer  to  such  fund  or  society  bears  to 
the  whole  contribution  thereto." 

INDIANA. 

"All  contributions  made  by  railroads  or  other  corporations  with 
their  employees,  or  rules  or  regulations  adopted  by  any  corporation 
releasing  or  relieving  it  from  liability  to  any  employee  having  a 
right  01  action  under  the  provisions  of  this  act,  are  hereby  declared 
nml  and  void."     (Indiana  Annotated  Statutes,  1894,  sec.  7087.) 

OREGON. 

"Any  contract  or  agreement,  express  or  implied,  made  by  any  such 
employee  to  waive  the  benefit  of  this  section,  or  any  part  thereof, 
shall  be  null  and  void."     (Oregon  act  approved  Feb.  10,  1903.) 

NEW    YORK. 

"An  employer  who  shall  have  contributed  to  an  insurance  fund 
created  and  maintained  for  the  mutual  purpose  of  indemnifying  an 
employee  for  personal  injurie^s  for  which  compensation  may  be 
recovered  under  this  act,  or  te  any  relief  society  or  benefit  fund 
created  under  the  laws  of  this  State,  may  prove  in  mitigation  of 
damages  recoverable  bv  an  employee  under  this  act  such  proportion 
of  the  pecuniary  benefit  which  has  been  received  by  such  employee 
from  such  fund  or  society  on  account  of  such  contribution  of  employer 
as  the  contribution  of  such  employer  to  such  fund  or  societv  bears  to 
the  whole  contribution  thereto."     (New  York  Laws,  1902,  di.  600.) 
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GEORGIA. 

"All  contracts  between  master  and  servant  made  in  consideration 
of  employment,  whereby  the  master  is  exempted  from  liability  to 
the  servant  arising  from  the  negligence  of  the  master  or  his  servants, 
as  such  liability  is  now  fixed  by  law,  shall  be  null  and  void  as  against 
public  policy."     (Georgia  Laws,  1895,  sec.  1,  act  184:.) 

NEW   MEXICO. 

"And  any  contract  restricting  such  liability  shall  be  deemed  to 
be  contrary  to  the  public  policy  of  this  Territory,  and  therefore  void." 
(New  Mexico  Compiled  Laws,  1897,  sec.  321G.) 


ALABAMA. 


Although  the  Alabama  law  contains  nothing  in  regard  to  these 
contracts  of  employment,  the  supreme  court  of  that  State  in  1890 
decided  that  such  contracts  were  opposed  to  public  policy  and  did 
not  secure  to  the  railroad  company,  in  whose  interest  the  stipulation 
in  the  contract  has  been  made,  exemption  from  statutory  liability. 


KANSAS. 


A  similar  decision  was  rendered  by  the  supreme  court  of  Kansas 
in  1893. 

PORTO   RICX). 

"Any  employer  who  shall  have  contributed  to  an  insurance  fund 
created  and  maintained  for  the  mutual  purpose  of  indemnifying  an 
employee  for  personal  injuries  for  which  compensation  may  be 
recovered  under  this  act,  or  who  has  insured  the  said  employee  in 
any  insurance  company  against  the  accidents  of  labor,  shall  be 
entitled  to  have  deducted  from  the  sum  which  he  shall  have  to  pay 
as  compensation  under  the  provisions  of  this  a|2t  the  amount  that 
shall  have  been  received  by  the  person  injured,  or  by  his  widow  or 
children,  or  both  of  them,  or  by  the  parents,  if  there  1^  no  such  widow 
and  children,  from  the  aforesaid  fund  or  from  the  insurance  company 
by  reason  of  the  same  accident."  (Porto  Rico  Revised  Statutes,  1902, 
sec.  330.) 

Congress  has  already  legislated  to  some  extent  against  these  con- 
tracts of  insurance.  The  national  arbitration  law  of  June  1,  1898, 
contains  the  following  provision : 

That  any  employer  sii!)ject  to  the  provisions  of  this  act,  and  any  officer* 
agent,  or  receiver  of  such  employer,  who  shnll  •  •  •  require  any  employee, 
or  any  person  seeking  employmont,  as  a  condition  of  such  employment,  to  enter 
into  a  contract  whereby  such  employee  or  applicant  for  employment  shall  agree 
to  contribute  to  any  fund  for  charitable,  social,  or  beneficial  purposes;  to  re- 
lease any  employer  from  lepal  li:il)ility  for  any  personal  injury  by  reason  of  any 
benefit  received  from  such  fimd  l)eyond  the  proportion  of  the  benefit  arising 
from  the  employer's  contribution  to  such  fund  *  *  •  is  hereby  declared 
guilty  of  a  misdemeanor,  and,  upon  conviction  thereof  in  any  court  of  the  United 
States  of  competent  Jurisdiction  in  tho  district  in  which  such  offense  was  com- 
mitted, shall  be  punished  for  each  offense  by  a  fine  of  not  less  than  one  hundred 
dollars  and  not  more  than  one  thousand  dollars. 


I 
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It  was  hoped  by  the  friends  of  this  law  that  this  would  be  suflScient 
protection  against  the  relief  departments  which  are  operated  by 
several  railroad  companies,  but  in  this  they  were  disappointed. 

The  United  States  Industrial  Commission  in  its  final  peport  to 
Congress,  under  the  head  of  "  Recommendations/'  calls  attention  to 
this  provision  of  the  law  and  recommends  further  consideration  of 
the  subject. 

I  have  here  a  copy  of  a  statement  which  I  made  to  the  Industrial 
Commission,  which  contains  some  documentary  evidence  on  this  sub- 
ject, including  statements  from  the  employees  themselves,  showing 
how  they  are  taken  advantage  of  through  these  relief  departmeiili, 
which  I  will  gladly  submit  for  the  use  of  the  committee  if  it  so 

desires: 

• 

TS8TIM0VT  OF  H.  B.  FULLEB  BEFOBE  THE  UimED  8TATE8  IKDTJ8TBIAL 

COMMI88ION  ON  MAT  11,  1900. 

Relief  departments  hy  railroada. — Some  roads  conduct  relief  departments, 
which  are  kept  up  principally  by  deductions  from  the  wages  of  the  employees 
each  month.  These  associations  are  in  name  **  voluntary,'*  but  in  nature  they 
are  compulsory ;  that  is,  the  old  employees  who  do  not  belong  to  them  are 
coerced  or  intimidated  into  joining  them,  and  new  applicants  for  employment 
are  not  hired  unless  they  agree  to  become  members  of  these  associations.  The 
emiJloyees  have  some  voice  in  their  management  and  are  allowed  a  minority 
representation  on  the  advisory  boards,  but  the  railroad  companies  In  organ- 
izing these  associations  and  making  the  laws  to  govern  them  have  shrewdly 
seen  to  it  that  the  companies*  representation  on  the  boards  is  in  the  majority, 
and  can  at  all  times  dictate  and  dominate  the  policy  of  the  association.  They 
have  taken  good  care,  too,  to  see  to  it  that  the  law-making  iM)wer  of  the  asso- 
ciations can  never  fall  into  the  bands  of  the  employees.  As  I  have  said,  these 
associations  are  kept  up  mostly  by  monthly  deductions  from  the  wages  of  the 
employ€»es,  but  the  companies  agree  to  make  good  any  deficiency  in  the  fund. 
As  a  condition  of  receiving  benefits,  an  employee  must  release  the  company  from 
responsibility  for  injury,  because  it  agrees  to  make  good  any  deficiency  in  this 
fund.  As  the  figures  of  those  who  have  investigated  show  that  the  amount  paid  In 
by  the  employees  is  sufficient  to  fully  c*over  the  cost  of  carrying  their  risks,  and 
that  the  amount  paid  into  such  fund  by  the  company  is  only  between  one-fifth 
and  one-sixth  of  the  total  amount  paid  in,  it  is  considered  that  it  is  taking  a 
very  unfair  advantage  of  the  employees  to  require  them  to  release  the  company 
from  resiwnsibility  for  injurj'. 

(For  insurance  rates,  see  Ix)comotive  Engineers*  Journal  for  September,  1896, 
pp.  784-789;  for  figures  in  regard  to  the  amount  contributed  by  railroad  compa- 
nies to  relief  funds,  see  evidence  of  J.  K.  Cowen  in  hearings  before  the  Indus- 
trial Commission  on  transportation,  p.  'MMl) 

The  effect  of  the.se  associations  on  the  relations  between  employer  and  em- 
ployee is  anything  but  pleasant.  The  employees  have  had  their  eyes  opened  in 
regard  to  these  associations.  Tlicy  see  that  through  the  intricate  workings  of 
these  relief  departments  they  are  being  financially  robbed  and  deprived  of  their 
legal  rights  in  the  courts,  and  tliey  denounce  them  bitterly. 

The  primary  motives  of  railroad  companies  In  operating  these  departments 
are  avaricious  rather  tlian  benevolent.  First,  because  they  require  an  employee 
to  release  them  from  resp(>nsii)ility  for  injury,  and,  second,  because  membership 
in  the  relief  department  keeps  em[»loyees  out  of  labor  organizations  on  account 
of  their  being  unable  to  pay  the  dues  in  both.  In  this  way  the  employees  are 
deprived  of  the  great  benefit  of  labor  organizations  and  tiie  company's  hands 
are  therefore  more  free  to  impose  unfavorable  conditions  upon  its  men,  and 
through  this  means  they  will  become  gradually  bound  up  so  that  the  company  can 
do  as  it  pleases  with  them.  If  these  relief  departments  did  not  serve  the  pur- 
poses of  releasing  the  company  from  responsibility  for  injury  and  alienating  the 
Interest  of  employees  from  labor  organizations,  there  would  not  be  many  of  them 
in  existence. 

I  have  not  had  the  time  and  means  at  my  command  to  make  as  thorough  an 
Investigation  of  these  def)artments  as  1  would  like  to  have  done,  but  I  have  been 
able  to  gather  enough  evidence  together  to  substantiate  the  charge  that  they  are 
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founded  on  Iniquity  and  governed  by  laws  that  are  in  direct  conflict  witli  tbe 
spirit  of  Anioriean  institutions,  and  are  foisted  ui>on  the  employees  in  defiance  of 
the  laws  of  our  country.  So  numei-ous  are  the  flagrant  abuses  practiced  by 
railroad  companies  throu^rh  these  relief  departments  upon  their  employees  that 
I  will  not  attempt  to  cover  tliem  all,  but  will  try  to  point  out  to  you  those  that 
have  appeared  to  me  to  be  the  most  unjust  and  open  to  criticism. 

I  wish  first  to  call  your  attention  to  tlie  blank  ai)plication8  for  membership 
prescribed  by  three  railroads  which  oi>erate  these  associations: 

BALTIMORE  AND  OHIO  BAIIJ10A.D  COMPANY — ^BELIEF  DEPARTMENT. 

Application  for  full  memhership  in  the  relief  feature. 

To  the  Superintendent  of  the  Relief  Department: 

I, ,  of ,  in  the  county  of and  State  of ,  deslr- 

\\\f*  to  be  employed  in  the  service  of  tiie  Haltiinore  and  Ohio  Railroad  Company 

as in  the  department,  — division,  do  hereby,  as  one  of  the 

conditions  of  such  employment,  apply  for  membership  in  the  relief  feature,  and 
consent  and  agree  to  l>e  bound  l)y  all  the  regulations  of  the  relief  department 
now  in  force  and  i>y  any  otlier  regulations  of  said  department  hereafter  adopted 
applicable  to  the  relief  feature :  for  which  regulations  now  in  force  reference  is 
hereby  had  to  any  copy  of  the  last  edition  of  the  book  of  regulations  of  said  de- 
partment issued  by  the  superintendent 

I  also  agree  that  the  said  company,  by  its  proper  agents,  and  in  the  manner 
provided  in  said  regulations,  sliall  apply  montlily  in  advance  from  the  first 
wages  earned  by  me  under  said  employment  in  each  calendar  month,  sums  at 
the  rate  of per  month  as  a  contrilnition  to  the  relief  feature  of  said  de- 
partment, for  the  purpose  of  securing  the  benefits  provided  by  said  regulations 

for  a  member  of  class to  myself,  or  in  the  event  of  my  death  to ,  or 

to  whomever  I  may  hereafter,  from  time  to  time,  designate  in  writing  by  way 
of  substitution,  with  the  written  consent  of  the  superintendent;  or  if  no  such 
beneficiary  l>e  then  living,  to  my  next  of  kin  (as  determined  by  the  laws  of  the 
State  of  Maryland),  in  accordance  with  regulation  No.  18,  subject  to  all  the  pro- 
visions and  requirements  of  said  regulations. 

I  expressly  stipulate  that  my  marriage  shall  ipso  facto  have  the  effect  to  sub- 
stitute my  wife  in  the  place  and  stead  of  the  l)eneficiary  named  above  to  receive 
fraid  benefits,  in  the  event  of  my  deatli,  if  she  be  then  living. 

I  further  agree  that  this  application  when  accepted  by  the  superintendent 
shall  constitute  a  contract  l)etwecn  myself  and  the  said  company  as  a  condi- 
tion of  my  employment  by  the  company,  governed  in  its  construction  and  eflPect 
by  the  laws  of  the  State  of  Maryland,  and  as  such  be  an  irrevocable  jjower  and 
authority  to  said  company  to  appropriate  the  alwve  amounts  from  my  wages 
and  apply  the  same  as  aforesaid,  and  shall  constitute  an  appropriation  and  as- 
signment in  advance  to  the  said  company  in  trust  for  the  purpose  of  the  relief 
feature,  of such  portion  of  my  wages,  which  assignment  shall  have  pre- 
cedence over  any  other  assignment  by  me  of  my  wages  or  of  any  claim  upon 
tliem  on  account  of  liabilities  incurred  by  me. 

T  further  agree  that  in  consideration  of  the  contributions  of  said  company 
to  the  relief  department  and  of  the  guaranty  by  it  of  the  payment  of  the  benefits 
aforesaid,  the  acceptance  of  benefits  from  such  relief  feature  for  the  injury  or 
death  shall  operate  as  a  release  of  all  claims  against  said  company  or  any  com- 
pany owning  or  operating  its  branches  or  divisions  or  any  company  over  whose 
railroad,  right  of  way,  or  property  the  said  Baltimore  and  Ohio  Railroad  Com- 
pany or  any  company  owning  or  operating  its  brandies  or  divisions  shall  hive 
the  right  to  nni  or  oi>erate  its  engines  or  cars  or  send  its  emi>loyee8  in  the  per- 
formance of  their  duty,  for  damages  by  reason  of  such  injury  or  death  which 
could  be  made  by  or  through  me :  and  that  the  superintendent  may  require  as  a 
condition  precedent  to  the  payment  of  such  benefits,  that  all  acts  by  him  deemed 
appropriate  or  necessary  to  eflPect  the  full  release  and  discharge  of  the  said  com- 
panies from  all  such  claims  be  done  by  those  wlio  might  bring  suit  for  dam- 
ages by  reason  of  such  injury  or  death ;  and  also  that  the  bringing  of  such  a  suit 
by  me,  my  beneficiary  or  legal  representative,  or  for  the  use  of  my  beneficiary 
alone  or  with  others,  or  the  payment  by  any  of  tlie  companies  aforesfiid  of 
damages  for  such  injury  or  death  recovered  in  any  suit  or  determined  by  a 
compromise  or  any  costs  incurred  therein,  shall  operate  as  a  release  in  ful!  to 
the  relief  department  of  all  claims  by  reason  of  membership  therein. 
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I  also  agree  for  myself  and  those  claiming  thnmgli  me  to  be  spwially  bomnl 
by  regulation  No.  11,  providing  for  the  final  and  conclusive  settlen«ent  of  ail 
disputes  by  reference  to  the  superintendent  of  the  relief  depart ue:»t  and  an 
ajipeal  from  his  decision  to  the  connnittee  on  the  relief  department. 

I  understand  anti  agree  that  this  application  when  accepted  by  tlio  sui  erin- 
tcMvlent  shall  constitute  a  contract  l>etvveen  me  and  the  said  conq»any.  I»y  which 
n  y  rights  as  a  meml)er  of  the  relief  feature  and  as  an  employee  of  said  cMupany 
shall  be  detennineil  as  to  all  matters  within  Its  scope;  that  e^urh  of  th*?  state- 
ments herein  (X)ntainod  and  each  of  my  answei-s  to  the  questnuis  asked  by  the 
medical  (Xi»miner  and  hereto  annexed  shall  constitute  a  warranty  by  me,  the 
ti'uth  whereof  shall  be  a  condition  of  payment  of  the  benefits  aforcsaiil. 

I  hereby  certify  tiiat  I  am  years  of  age;  am  correct  and  tcmi)erate  in 

my  habits,  and  have  no  injury  or  disease,  constitutional  or  other,  which  will 
tend  to  shorten  my  life;  am  now  in  good  health,  and  able  to  oarji  a  livelihood. 

In  witness  whereof  I  have  signed  these  presents  at -,  in  tlie  State  of 

,  This  day  of ,  18 — . 


Witness: 


The  foregoing  application  Is  accepted  at  the  office  of  the  superintendent  of  the 
relief  department,  in  Baltimore  City,  Md.,  this day  of ,  18 — . 


Superintendent  of  the  Relief  Department, 

PENNSYLVANIA  RAILROAD  COMPANY-RELIEF   DEPARTMENT. 

Application  for  membership  in  the  relief  fund. 

To  the  Superintendent  of  the  Relief  Department: 

I, ,  of ,  In  the  county  of and  State  of ,  em- 
ployed in  the  service  of  the  Pennsylvania  Railroad  Company,  as  uiK>n 

the department, do  hereby,  by  reason  of  such  employment,  apply 

for  membership  in  the  relief  fund,  and  consent  and  agree  to  be  lx)und  by  thei 
regulations  of  the  relief  department  of  the  said  company  as  contained  in  the 
boiok  of  said  regulations,  approved  by  the  board  of  directors,  whicii  I  have  read 
or  have  had  read  to  me,  and  by  any  other  regulations  of  the  said  department 
hereafter  adopted,  and  by  the  provisions  of  any  agreement  or  agreements  made 
by  the  sjiid  company  with  any  otiier  coriwration  or  cori)oraticms  associating 
in  adniinstration  of  their  respective  relief  departments,  In  accordance  with  said 
book  of  regulations. 

I  also  agree  tiiat  the  said  company,  by  its  proper  agents,  and  in  the  manner 
provided  In  said  regulations,  shall  apply  as  a  voluntary  contribution  from  any 
wages  earne^l  by  me  under  said  employment,  or  from  benefits  that  may  hereafter 

become  payable  to  me,  at  the  rate  of per  month,  for  the  purpose  of  se<*ur- 

Ing  the  benefits  provided  for  In  the  regulations  for  a  member  of  the  relief  fund  of 

the class,  and  additional  death  benefit,  equal  to the  death  benefit  of 

the  first  class.  Uid(*ss  I  shall  otherwise  designate  In  writing,  with  the  approval 
of  the  superintendent  of  the  relief  department,  death  benefit  shall  be  payable 
to (here  designate  tlio  beneficiary  or  beneficiaries). 

And  if  any  i>erson  now  or  hereafter  designated  by  me  to  receive  the  death 
benefit  shall  not  be  living  or  shall  l)e  incapacitated  for  executing  the  requisite 
receipt  and  release,  or  if  there  shall  be  no  such  person,  the  death  benefit  sliall  be 
payable  as  providtKl  In  the  regulations  of  the  relief  department  for  such  event. 
And  I  agree  that  the  acceptance  of  benefits  from  the  said  relief  fund  for.lnjury  or 
death  shall  operate  as  a  release  of  all  claims  for  damages  against  said  company 
arising  from  sucli  injury  or  death  which  could  be  made  by  or  through  me,  and 
that  I  or  my  legal  representatives  will  execute  such  further  instrument  as  may 
be  necessary  formally  to  evidence  such  acquittance. 

1  also  agree  that  this  application,  when  approved  by  the  superintendent  of 
the  relief  department,  shall  nuike  me  a  member  of  the  relief  fund  on  and  from 
the  date  upon  which,  by  the  provisions  of  the  regulations  and  the  terms  of  this 
ai>plicatlon.  It  takes  effect,  and  shall  cx)nstltute  a  contract  betwtH»n  myself  and 
the  said  company,  and  that  the  terms  of  this  application  and  tlie  regulations  of 
siiid  department  shall,  during  my  membership,  be  a  part  of  the  c^onditions  of  my 
employment  by  the  company,  and  that  the  same  shall  not  l>e  avoided  by  any 
change  in  the  cliaracter  of  my  servi<*e,  or  locality  where  rendered  while  In  su(*h 
employment,  nor  by  any  change  in  the  amounts  applicable  from  my  wages  to  the 
relief  fund  which  I  may  hereafter  consent  to,  and  that  the  agreement  that  the 
alK)ve-named  amounts  shall  be  ajipropriated  from  my  wages  shall  apply  also  to 
^ny  other  amounts  arising  from  changes  made  as  aforesaid,  and  shall  constitute 
an  appri>priatlon  and  assignment  in  advance  to  the  said  company,  in  trust,  for 
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the  purposes  of  the  relief  fund,  of  such  portions  of  my  wages,  which  assignment 
shall  have  precedence  over  any  other  assignment  by  me  of  my  wages,  or  of  any 
claim  upon  them  on  account  of  liabilities  incurred  by  me. 

I  also  agree,  for  myself  and  those  claiming  through  me,  to  be  especially  bound 
by  regulation  numbered  65,  providing  for  final  and  conclusive  settlement  of  all 
disputes  by  reference  to  the  superintendent  of  the  relief  department  and  an 
appeal  from  his  decision  to  the  advisory  committee. 

I  certify  that  I  am  correct  and  temperate  In  my  habits ;  that  so  far  as  I  am 
aware  I  have  no  injury  or  disease,  constitutional  or  otherwise,  which  will  tend 
to  shorten  my  life,  and  am  now  in  good  health  and  able  to  earn  a  livelihood. 

I  also  agree  that  any  untrue  or  fraudulent  statement  made  by  me  to  the  medi- 
cal examiner,  or  any  concealment  of  facts  in  this  application,  or  resignation 
from  the  service  of  the  said  company,  or  my  being  relieved  from  employment 
and  pay  therein  at  the  pleasure  of  the  company  or  its  proper  officers,  shall  for- 
feit my  memt>ership  In  the  aforesaid  relief  fund  and  all  benefits,  rights,  or  equi- 
ties arising  therefrom,  excepting  that  my  leaving  the  service  shall  not  (In  the 
absence  of  any  of  the  other  foregoing  causes  of  forfeiture)  deprive  me  of  any 
benefits  to  the  payment  of  which  I  shall  have  previously  become  entitled  by 
reason  of  accident  or  sickness  occurring  while  in  the  serlvce. 

This  application  to  take  effect  tlie day  of ,  A.  D. ,  If  I  shall  be 

on  duty  on  that  date ;  otherwise  upon  th^  date  of  my  going  on  duty  thereafter. 

In  witness  whereof  I  have  signed  these  presents  at  ,  in  the  county 

of ,  State  of ,  this day  of ,  A.  D. . 


Witness:  (Signature) 


The  foregoing  application  is  approved  at  the  oftice  of  the  superintendent  of 

the  relief  department,  at  ,  in  the  county  of  ,  State  of  , 

this day  of ,  A.  D. . 

(Signature) , 

Superintendent  of  the  Relief  Department. 

Application  for  membership  in  the  Philadelphia  and  Reading  Relief  Association. 

To  the  Superintendent  of  the  Philadelphia  and  Reading  Relief  Association: 

I, ,  of ,  in  the  county  of ,  and  State  of ,  em- 
ployed, or  about  to  be  employed,  in  the  service  of  the CJompany  as 


the do  hereby,  by  reason  of  such  employment,  apply  for  membership  In 

the  Philadelphia  and  ReJldiug  Relief  Association,  and  consent  and  agree  to  be 
lK)und  by  the  regulations  of  said  association,  as  contained  In  the  book  of  said 
regulations,  approved  by  the  advisory  committee,  which  I  have  read  or  have  had 
read  to  me,  and  by  any  other  regulations  of  the  said  association  which  may 
be  hereafter  adopted. 

I  also  agree  that  the  said  company,  my  employer,  or  any  other  company  whose 
employees  may  become  members  of  the  said  association,  and  which  may  here- 
after employ  me,  shall,  by  its  or  their  proper  agents,  and  in  the  manner  provided 
in  said  regulations,  apply  as  a  voluntary  contribution  from  any  wages  earned  by 
me  under  such  employment,  or  from  benefits  that  juay  hereafter  l>ei»ome  pay- 
able to  me,  at  the  rate  of ($ )  i)er  month,  for  the  p«r|K)se  of  secur- 
ing the  benefits  provided  for  in  the  regulations  for  a  member  of  the  said  asso- 
ciation of  the class,  and  additional  death  benefit  e<iual  to the  death 

benefit  of  the  first  class.  Unless  I  shall  otherwise  designate  in  writing,  with 
the  approval  of  the  superintendent  of  the  relief  association,  death  benefit  shall 
be  payable  to .     tHere  designate  the  beneficiary  or  beneficiaries.  1 

And  If  any  person  now  or  hereafter  designated  by  me  to  receive  the  death 
benefit  shall  not  be  living  at  the  time  of  my  death,  or  shall  be  incapacitated 
for  executing  the  requisite  receipt  and  release,  or  if  tliere  shall  be  no  such 
person,  the  death  benefit  shall  be  payable  as  provided  In  the  regulations  of  the 
association  for  such  event.  Any  funeral  or  other  expenses  incident  to  my  death 
which  shall  have  been  paid  by  the  su|>erinte!ident  of  the  relief  association  in 
accordance  with  the  regulations,  shall  be  held  to  l»e  in  part  payment  of  the  said 
death  benefit,  and  the  amount  so  paid  shall  be  deductcfl  from  the  total  amount 
of  said  death  benefit  before  payment  to  the  i>erson  or  persons  entitled  to  receive 
the  same.  And,  in  consideration  of  the  contribution  to  be  made  to  the  relief 
fund  of  the  said  association  by  the  Philadelphia  and  Reading  Railroad  Com- 
pany, and  Its  successors,  and  of  the  agreement  of  the  several  associated  com- 
panies In  respect  of  any  deficit  in  the  relief  fund  for  benefits  to  their  respective 
employees,  I  hereby  agree  that  the  acceptance  of  bein^fits  from  the  said  relief 
fund,  or  from  said  association,  for  lnjui*y  or  death,  shall  operate  as  a  release  of 
all  claims  for  damages  against  said  company,  my  employer,  and  against  any 
'^  said  associated  companies  by  which  I  may  hereafter  be  employed,  arising  from 
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Hnch  injun'  or  death,  which  could  be  made  by  or  through  rue,  and  that  1  or 
my  legal  rei)resentative  will  execute  or,  where  necessary,  procure  to  be  executed, 
such  further  instrument  as  may  be  necessary  formally  to  evidence  such  ac- 
quittance. 

I  also  agree  that  this  application,  when  approved  by  the  superintendent  of 
said  association,  slialj  make  me  a  member  of  said  asscx'iation  on  and  from  the 
date  upon  whicli,  l)y  the  provisions  of  the  regulations  of  said  association  and 
the  terms  of  this  appli<»ation.  it  takes  effect,  and  shall  constitute  a  contract 
l)etween  myself  and  said  company,  my  employer,  and  such  of  the  associated 
companies  by  which  I  may  be  hereafter  empl(»yed,  and  that  the  terms  of  this 
application  and  the  regulations  of  said  association  shall,  during  my  membership, 
be  a  part  of  the  conditions  of  my  employment  by  said  compiniies,  or  any  of  them, 
and  that  the  same  shall  not  be  avoided  by  any  change  in  the  character  of  my 
service,  or  locality  where  rendered,  while  in  such  employment,  nor  by  any  change 
in  the  amounts  aiipiicable  from  my  wages  to  the  relief  fund  which  I  may  here- 
after consent  to.  and  that  the  airreement  that  the  above-named  amounts  shall 
be  appropriated  from  my  wages  shall  appiy  also  to  any  other  amounts  arising 
from  changes  made  as  aforesaid,  and  shall  <'onstitute  an  appropriation  and  as- 
signment in  advance,  to  the  said  company  or  companies,  my  employers.  In  trust, 
for  the  purposes  of  said  assotMation,  of  such  portion  of  my  wages,  which  assign- 
ment shall  have  precedence  over  any  citlier  assignment  by  me  of  my  wages  or 
of  any  claim  upon  them  on  account  of  lialulities  incurred  by  me. 

I  also  agree  for  myself  and  those  claiming  through  me  to  be  especially  bound 
by  the  regulations  providing  for  tinal  and  conclusive  settlement  of  all  disputes 
by  reference  to  the  sui)erintendent  of  said  association  and  an  appeal  from  hia 
decision  to  the  advisory  committee. 

I  <!ertify  that  T  am  correct  and  temperate  in  my  habits ;  that,  so  far  as  I 
am  aware.  I  have  no  injury  or  disease,  constitutional  or  otherwise,  which  will 
tend  to  shorten  my  life,  and  am  now  in  good  health  and  able  to  earn  a  livelihood. 

I  do  herel»y  further  acknowleilge.  consent,  and  agree  that  any  untrue  or 
fraudulent  statements  made  by  me  to  tlie  medical  examiner,  or  any  conceal- 
ment of  facts  in  tliis  application,  or  my  resignation  from  the  service  of 
said  company,  my  employer,  or  from  any  of  the  associated  companies,  or  my 
being  relieved  from  employment  and  pay  therein  at  the  pleasure  of  the  said 
c-ompanies,  or  any  of  them,  or  their  projier  otticers,  shall,  except  as  otherwise 
provided  in  the  regulaticms,  forfeit  my  membership  in  the  said  as.sociation, 
and  all  benefits,  rights,  and  equities  arising  therefrom,  excepting  that  my 
leaving  the  service  shall  not  (in  the  absence  of  any  of  the  other  foregoing 
causes  of  forfeiture)  deprive  me  of  any  benefits  to  the  payment  of  which  I 
shall  have  previously  become  entitled  by  reason  of  accident  or  sickness  occur- 
ring while  in  the  service. 

This  application  shall  take  effect  on  the  day  of ,  A.  D.  ,  if 

on  that  date  I  shall  be  on  duty  in  the  service  of  the  said  company :  otherwise 
upon  the  date  of  jny  going  on  duty  in  such  service,  and  am  not  at  the  time 
suffering  from  injury  or  disease. 

In  witness  whercMjf  I   have  signe<l  these  presents  at  ,  in  the  county 

of ,  State  of ,  this day  of ,  A.  D.  . 


Witness : 


Witness 


Signature  of  applicant. 


Signature  of  parent,  guardian^  or  hushand. 


Witness  to  signature  of  parent,  etc. 

The  foregoing  application  is  approved  at  the  ofllce  of  the  superintendent  of 

the  Philadelphia  and  Iteading  Relief  Association  at  Philadelphia,  Pa.,  this 

day  of ,  A.  D. . 


Superintendent  of  the  Philadelphia  and  Reading  Relief  Association. 

It  is  claimed  by  some  of  the  defendei-s  of  these  departments  that  membership 
In  them  is  "strictly  voluntary."  This  argmnent  is  denied  by  the  employees 
and  others  who  have  investigate<l  the  8ul)ject,  and  so  convincing  are  the  facts 
to  the  contrary  that  the  argmnent  is  not  taken  seriously  by  those  who  have 
become  acquainted  with  the  iiLsi<ie  workings:  but  fearing  the  same  old  argu- 
ment might  be 'i)resente<l  to  this  Connnissiou  T  will  point  out  a  few  of  the  facts 
which  to  my  mind  clearly  prove  the  fallacy  of  the  contention.  In  a  table 
which  I  will  submit  later  I  will  show  tliat  a  large  majority  of  the  empl'>yees 
who  have  8ix)ken  on  tlie  matter  say  that  it  Is  necessary  to  ^oVxi  Wvfe  vvAX^t 


3182  BEGULATION    OF    RAILWAY   RATES. 

departments  to  secure  employment,  or  that  they  are  Intimidated  or  e>erced 
into  joining  them  after  secm-ing  employment.  Prof.  E.  li.  Johnson,  of  the 
Unlven-^ity  of  Pennsylvania,  who  made  an  mvestigation  of  these  departments, 
in  his  evidence  before  this  Commissicui  said : 

•  *  •  "A  prominent  official  of  an  important  railway  corporation  told  me 
in  a  confidential  conversation  that  he  did  not  care  whether  the  membership 
in  relief  association  was  c<mipuisory  or  not.  At  tliat  time  his  railway  made 
membership  in  his  association  compulsory ;  but  he  stated  that  he  did  not  care 
whether  it  was  compulsory  to  join  tiie  as.sociation  or  not,  for  the  reason  that 
the  indirect  pressure  that  the  coriJoration  could  bring  to  bear  would  accomplish 
the  same  result." 

After  making  this  statement  he  was  asked  this  question :  "  Did  they  force 
the  employees?"  To  this  question  he  answered:  "Yes."  (Hearings  before 
the  Industrial  Commission  on  the  subject  of  ^transportation,  p.  57.) 

In  the  application  for  memboi-ship  in  the  P»nltimore  and  Ohio  Relief  Depart- 
ment, heretofore  quoted,  the  following  appears : 

"  I, .  of ,  in  tlie  county  of and  State  of ,  de- 
siring to  be  employoii  in  the  service  of  the  Baltimore  and  Ohio  Railroad  Com- 
pany as in  the department, division,  do  hereby,  as  one  of 

the  conditions  of  such  employment,  apply  for  membership  in  the  relief  feature, 
and  consent  and  agree  to  be  bound  by  all  the  regulations  of  the  relief  depart- 
ment now  in  force  and  by  any  other  regulations  of  said  department  hereafter 
adopted  applicable  to  the  relief  feature." 

When  an  employee  is  ro<|nired  to  join  the  relief  department  as  a  condition  of 
employment,  is  not  membership  in  that  department  compulsory? 

President  C.  P.  Huntington,  of  the  Southern  Pacific  Railway,  in  a  circular 
issued  Februarj'  15,  IJHX),  establishing  the  relief  department  on  that  road,  said: 
"Applicants  for  employment  after  March  1,  10<)0,  nnist  become  meml>ers  of  the 
relief  department  l)efore  entering  the  company's  service."  (Railroad  Train- 
men's Journal  for  April.  10()0,  p.  3:^5.) 

I  think  this  is  sufficient  evidence  to  prove  to  a  reasonable  mind  that  member- 
ship in  these  associati(ms  is  not  voluntary,  and  I  would  not  encroach  upon  the 
Commission's  time  by  submitting  any  further  proof  were  it  not  for  the  fact  that 
In  the  face  of  all  the  evidence  that  has  been  prodwed.  T  exi)ect  you  will  find 
some  people  who  will  still  insist  that  membership  is  voluntary,  so  I  wish  to  call 
your  attention  to  the  evidence  of  Hon.  J.  K.  Cowen,  president  of  the  Baltimore 
and  Ohio  Railroad,  before  this  Conunisslon  October  21,  1809: 

In  answer  to  a  question  by  Senator  Mallory,  he  said:  "  If  a  person  comes  into 
the  service  now  he  agrees  to  go  into  the  relief  deiwutment." 

In  answer  to  a  question  by  Conmiissicmer  Farqnhar.  he  said:  "He  can  not 
get  into  the  service  without  going  into  the  relief  department  unless  he  is  over 
age  and  for  some  special  reason  is  relieved."  (Hearings  before  the  Industrial 
Commission  on  Transportation,  p.  ;^05. ) 

The  next  claim  made  for  these  departments  is  that  the  money  received  from  the 
employees  to  keep  up  the  fund  is  given  in  '*  voluntary  contributions."  If  mem- 
bership in  these  associations  is  compulsory  it  necessarily  makes  the  payment  of 
these  moneys  compulsory,  and  to  prove  the  former  is  but  to  prove  the  latter, 
therefore  I  think  it  almost  a  waste  of  time  to  say  any  more  on  that  proposition, 
but  It  might  be  well  to  here  call  your  attention  to  the  straits  these  companies 
must  have  been  in  when  making  the  laws  to  govern  these  departments  to  find 
words  deceptive  enough  to  answer  their  purijoses  but  still  look  good  on  the 
outside. 

That  they  were  in  a  measure  unsucrcesful  In  this  is  sliown  by  their  making  a 
new  definition  for  the  word  "  contributions."  On  page  21  of  the  regulations  gov- 
erning the  Baltimore  and  Ohio  Relief  Departnieiit  I  find  the  following:  "The 
word  *  contribution,'  wherever  used  In  these  regulations,  refers  to  the  sums  paid 
into  the  treasury  of  the  company  on  account  of  the  relief  feature,  either  by 
appropriation  of  wages  earned  or  by  deintsits  of  cash  for  or  by  members." 

On  page  29  of  the  regulJithms  governing  the  Pennsylvania  Voluntary  Relief 
Department  I  find  it  defined  in  this  way:  "The  word  'contribution,'  wherever 
used  herein,  shall  be  held  to  mean  such  portion  of  wages  or  benefits,  or  cash 
payments  in  lieu  thereof,  as  a  member  shall  have  agreed  in  his  npplication  shall 
be  applied  for  the  purpose  of  securing  to  him  the  right  to  benefits  from  the  relief 
fund." 

On  page  30  of  the  regulations  governing  the  Philadelphia  and  Rending  Relief 
Association  I  find  It  defined  In  these  w(»rds:  "The  word  'contribution.'  wher- 
ever used  herein,  shali  be  held  to  mean  such  portion  of  wages  or  l)enefits,  or 
cash  payments  in  lieu  thereof,  as  a  member  shall  have  agreed  in  bis  application 
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sball  be  applied  for  the  purpose  of  securing  to  bim  the  right  to  benefits  from  the 
relief  fund." 

They  flrst  compel  a  man  to  join  these  associations  and  agree  to  allow  them  to 
keep  a  part  of  his  wages  each  month,  and  then  want  to  call  it  a  contribution. 
If  there  was  not  an  attempt  at  deception  in  this  matter,  why  did  they  pick  a 
word  that  reciuired  so  nmch  defining?  I  believe  that  the  general  understanding 
of  the  word  contribution  is  to  gite  of  one's  own  free  will,  and  I  deny  that  these 
employees  pay  this  money  In  that  spirit  And  while  they  may  not  have  the 
means  of  education  at  their  command  that  the  railway  managers  have,  they  are 
well  enough  iU'(|ualnted  with  the  English  language  to  know  that  white  is  not 
black  and  a  thousand  definitions  will  not  make  green  mean  yellow. 

Now  as  to  the  objects  or  motives  of  railway  managers  in  operating  these 
departments.  The  companies  claim  that  the  object  Is  benevolence.  We  dispute 
this,  and  claim,  on  the  other  hand,  that  their  motives  are  avaricious. 

What  the  companies  would  have  us  believe  are  their  motives  are  printed  in 
their  regulations,  and  it  might  be  well  to  quote  them.  On  page  U  of  the  regula- 
tions governing  the  Pennsylvania  Railroad  Voluntary  Relief  Department,  I 
find  this  declaration : 

"  The  object  of  this  department  Is  the  establishment  and  nianagement  of  a 
fund  to  be  known  as  *  The  relief  fund,*  for  the  payment  of  definite  amounts  to 
employees  contributing  to  the  fund,  who  under  the  regulations  shall  be  entitled 
thereto,  when  they  are  disabled  by  accident  or  sickness,  and  in  the  event  of 
their  death,  to  the  relatives  or  beneficiaries  specified  In  the  applications  of  such 
employees." 

On  page  3  of  the  regulations  governing  the  Philadelphia  and  Reading  Relief 
Association,  the  purpose  Is  stated  in  this  language: 

**  The  object  of  this  association  Is  the  establishment  and  management  of  a 
fund  to  be  known  as  *  The  relief  fund,*  for  the  payment  of  definite  amounts  to 
members  of  the  association,  when,  under  the  regulations  thereof,  they  shall  be 
entitled  thereto  by  reason  of  disablement  from  accident,  sickness,  or  other 
cause,  and,  in  the  event  of  their  death,  to  their  relatives  or  other  beneficiaries 
specified  in  their  applications  for  membership  or  thereafter  designated  in  ac- 
cordance with  the  said  regulations.'* 

On  page  4  of  the  regulations  governing  the  Baltimore  and  Ohio  Relief  De- 
partment, It  Is  put  brierty  In  this  language : 

"The  relief  feature  will  afford  relief  to  Its  members  entitled  thereto  when 
they  are  disabled  by  Injury  or  sickness,  and  to  their  families  In  the  event  of 
their  death.** 

But  we  are  fully  convinced  that  these  luring  promises  are  only  for  the  pur- 
pose of  throwing  dust  In  the  eyes  of  the  employees,  and  that  the  primary 
objects  of  the  railroad  companies  In  oi>eratlng  these  departments  are  to  deprive 
the  employees  of  the  right  to  sue  In  case  of  injury,  and  to  keep  them  out  of 
labor  organizations. 

As  I  have  said  before,  I  think  if  these  two  things  could  not  be  accomplished 
there  would  not  be  many  relief  associations  in  existence.  Taking  the  second 
question  flrst,  I  will  give  you  what  I  think  are  good  reasons  to  base  this  claim  on : 

In  the  first  place,  many  of  the  employees  say  that  they  believe  one  of  the 
objects  of  the  companies  is  to  keep  them  out  of  lalKir  organizations.  They  also 
testify  that  It  serves  this  purpose,  for  men  are  sometimes  unable  to  keep  up  the 
dues  in  the  relief  department  and  their  lal)or  organizations,  and  as  it  is  com- 
pulsory on  them  to  pay  dues  into  the  relief  department  they  must  withhold  their 
membership  from  the  labor  organizations. 

In  1889,  shortly  after  these  relief  associations  had  been  started,  Mr.  E.  F. 
O'Shea.  grand  secretary  ami  treasurer  of  the  Brotherhood  of  Railroad  Brake- 
men,  in  answer  to  questions  submitted  by  the  Department  of  Lal>or  in  regard 
to  relief  associations,  said : 

"  Some  of  the  principal  lines  have  lately  organized  so-called  relief  associa- 
tions for  the  ostensible  purpose  of  '  caring  for  our  dear  employees,*  but  the  real 
purpose  is  to  undermine  and  ultimately  to  destroy  the  brotherhood  and  place 
the  men  entirely  at  the  mercy  of  the  corporations.  The  brakeman  does  not 
receive  wages  commensurate  with  the  work  he  i)erforms  or  the  dangers  he  Is 
compelled  to  undergo,  hence  he  is  unable  to  keep  up  his  membership  in  more 
than  one  organization,  and  as  a  i)ortion  of  his  wages  is  retanuMl  each  moutli 
for  his  membership  In  the  relief  fund  he  has  no  choice  in  the  matter.  A  protest 
will  result  In  discharge,  and  a  discharge  forfeits  all  moneys  paid  Into  the 
fund.  The  relief  fund  is  a  delusion  and  a  snare,  and  many  of  the  brakemen 
know  it  from  bitter  experience.**  (Fifth  Annual  Report  of  the  CommissioDer 
of  Labor,  p.  39.) 
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Prof.  E.  R.  Johnson,  in  testifying  l)efore  tliis  commission,  said :  "A  majority 
of  railroad  men  c*ould  not  afford  to  carry  inHurance  in  the  relief  departments 
and  in  the  1)  rot  her  hoods ;  both  the  relief  departments  rather  worked  against 
the  beneficial  departments  of  the  brotherhoods.'*  Further  he  was  asked :  "  Did 
It  lessen  their  allegiance  to  the  brotherhood  organization?"  To  this  he 
answered:  •*Ye8;  and  made  it  rather  ditficult  for  a  man  who  was  to  be  a 
member  of  the  relief  department  to  join  the  brotherhoods."  (Hearings  before 
the  Industrial  Commission  on  Transportation,  p.  57.) 

Now,  as  to  the  otlier  motive  that  prompts  these  companies — that  of  depriving 
employees  of  the  right  to  re<«ver  for  injury : 

Each  of  these  companies,  as  will  be  noted  by  glancing  over  the  applications 
for  membership  in  the  relief  department,  requires  as  a  condition  of  receiving 
benefits  from  the  fund  that  the  employee  shall  release  it  from  all  claims  for 
damages  arising  from  such  injury. 

If  the  companies  are  prompted  by  a  spirit  of  benevolence,  why  do  they  take 
such  an  unfair  advantage  of  an  injured  employee?  Is  it  iKJuevolence  to  strip 
a  cripple  of  the  legal  rights  given  him  by  the  laws  of  the  land?  One  of  the 
strongest  evidences  that  the  greatest  desire  of  railroad  companies  is  to  prevent 
the  paying  of  damages  is  aiTordtnl  by  watching  their  actions  in  such  matters, 
and  I  desire  right  here  to  call  the  Commissi<m's  attention  to  the  attitude  of 
some  of  our  railway  managers  toward  their  employees  wlio  have  been  injured 
in  the  service  and  have  sought  redress  in  the  courts — the  way  they  discourage 
these  employees  and  apparently  ase  everj^  means  at  their  command  to  suppress 
the  evidence  and  truth  in  these  cases.  For  instance,  a  road  is  running  from 
I'ennsylvania  into  Ohio.  The  laws  and  courts  of  Ohio  are  considered  by  the 
employees  to  be  more  fair  and  equitable  than  those  of  Pennsylvania,  and  the 
employee  of  this  road  when  he  sues  naturally  goes  to  Ohio  to  enter  suit,  and  the 
case  is  tried  in  Ohio.  Ho  has  to  depend  on  his  fellow-employees,  who  are  his 
w^itnesses,  to  go  voluntarily  Into  Ohio  to  give  evidence,  because,  as  I  understand 
it,  they  can  not  be  comi>elled  to  go  from  one  State  into  another  to  give  evidence 
in  such  cases.  The  otticers  of  the  road  go  to  those  witnesses  and  tell  them 
that  they  do  not  have  to  go  into  Ohio  to  testify  unless  they  want  to.  and  they 
give  them  to  understand  that  it  Is  the  eouipjiny's  desire  that  tiiey  do  not  go. 
These  employees  are  talked  to  by  tlieir  suiKMior  ofiicei-s.  from  the  train  master 
up  to  the  general  superinten<ient,  and  are  finally  persmuled  not  to  go.  Then 
the  only  way  left  open  for  the  injured  employee  to  get  tlieir  testimony  la  to 
go  into  Penn.syivania  and  take  their  deiKisitions.  The  practice  in  taking  these 
depositions  is  for  tlie  counsel  on  both  sides  to  get  together  and  mutually  agree 
on  a  date  on  which  they  will  go  together  and  take  tlie  deiwsitions.  The  counsel 
for  the  company  advises  the  otticers  c»f  the  road  what  day  they  will  come,  and 
the  company  then  goes  to  these  witnesses  whose  testimony  would  be  favor- 
able to  the  employee  and  gets  them  tt>  go  to  some  place  wliere  they  can  not  be 
found  on  the  day  tlie  depositions  are  i^oing  taken. 

It  is  made  known  to  tliese  witnesses,  too.  that  they  will  lose  nothing  for  the 
loss  of  time  and  exiKMises  while  evading  tlie  lawyers.  Tlien,  too,  if  a  good  wit- 
ness for  the  plaintiff  is  on  a  run  that  takes  him  into  Oliio,  and  they  fear  he  will 
be  subpcenaed  some  time  while  In  Ohio,  they  will  in  some  instances  put  him  on 
anotlier  part  of  the  road  to  work,  so  that  lie  will  not  run  into  Ohio.  These  wit- 
nesses know  and  feel  in  their  own  liearts  tiiat  they  are  doing  a  wrong  to  their 
fellow -employee,  but  the  remonstrances,  or  at  least  the  suasive  talk  of  a  general 
superintendent,  who  has  [irobably  never  honored  them  with  an  audience  before, 
is  too  much  for  their  will  power,  and  tliey  finally  i)end.  And  in  this  way  tlie 
poor  employee  who  has  l>een  injured  tlirongli  some  fault  of  the  company  is 
deprived  of  some  of  his  best  witnesses.  I  remember,  however,  of  one  case  where 
a  man  was  handled  in  this  way,  and  he  was  takt?n  to  task  for  it  by  his  lodge  of 
our  organization ;  and  when  he  fully  realized  the  way  his  fellow-workmen  felt 
about  it,  he  took  courage  and  went  and  freely  gave  liis  testimony  ;  and  the  plain- 
tiff, who  was  a  meml)er  of  a  sister  organization,  recovered  several  thousand 
dollars  for  the  loss  of  a  hand. 

What  I  desired  to  bring  out  by  the  foregoing  was  to  show  the  means  railroad 
officers  will  resort  to  to  save  damage  suits ;  and  it  strengthens  my  assertion  that 
one  of  the  main  features  of  the  relief  departments  is  to  prevent  the  collection  of 
damages  for  injury,  when  the  company  is  liable. 

But  no  stronger  evidence  can  be  ol)tained,  showing  the  objects  of  these  reli<»f 
associations,  than  to  take  some  of  the  history  of  the  actions  of  the  companies 
toward  legislation  which  sought  to  nullify  these  release  contracts.  A  few  years 
ago,  when  such  legislation  was  propo.^ed  In  the  State  of  Iowa,  the  Chicago, 
Burlington  and  Quincy  Railroad  Company,  which  operates  a  relief  department. 
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marshaled  all  of  its  forcos  and  influence  and  resorted  to  some  questionable 
means  to  defeat  tliis  measure. 

The  tight  made  by  the  railroad  employees  in  Iowa  aroused  so  much  public 
sentiment  against  these  departments  in  that  part  of  the  country  that  the  Penn- 
sylvania Company  was  very  much  dlsturl)ed  lest  their  association  would  be 
stripped  of  its  best  feature  by  State  leglshitlon  in  that  section -of  tlie  country. 
So  at  the  last  session  of  tlie  Indiana  legislature  it  sought  to  legalize  its  relief 
department  by  statute  and  had  Its  attorneys  draft  the  following  bill,  which  was 
introduced  in  the  senate  by  a  senator  who  was  favorable  to  that  corporation: 

[Engrossed  senate  bill  No.  335.] 

A  BILL  for  an  act  making  it  lawful  for  railroad  companies  owning  or  operating  railroads  in  the 
State  of  Indiana,  and  for  all  oilier  corporations,  companies,  firms,  or  persona  employing  labor 
in  said  State,  to  organize  and  maintain  relief  departments  for  the  creation,  maintenance,  and 
management  of  relief  funds  for  the  payment  of  benefits  to  employees  contributing  to  such 
fnnds  when  dinablod  by  accident  or  sickness,  and  in  the  event  of  their  death  to  their  relatives 
or  other  beneficiaries,  authorizing  employees  to  agree  to  contribute,  and  to  contribute  volun- 
tarily to  such  funds,  providing  tliut  the  expense  and  cost  of  managing,  caring  for,  investing, 
and  disbursing  such  funds  shall  be  borne  solely  by  said  corporation,  conipanies,  firms,  or  per- 
sons; that  they  shall  be  liable  for  the  safe-keoping  thereof,  and  for  any  deficiency  in  said  funds, 
providing  for  the  acceptance  of  benefits  from  said  funds  by  the  members  and  their  benefici- 
aries, and  prescribing  the  effect  of  such  acceptance,  and  matters  relating  thereto,  and  declu^ 
ing  an  emergency. 

Section  1.  Be  it  enacted  hy  the  geneial  assembly  of  the  State  of  Indiana,  That 
it  shall  be  lawful  for  railroad  companies  owning  or  operating  railroads  in  said 
State,  and  lor  ail  other  corporations,  companies,  iirms,  or  persons  employing 
labor  in  said  State  to  organize  and  maintain  relief  departments  for  the  creation, 
maintenance,  and  management  of  relief  funds  for  tlie  payment  of  benefits  in 
definite  amounts  to  employees  contributing  to  such  funds  when  they  are  dis- 
abled by  accident  or  sickness,  and,  in  the  event  of  their  death,  to  the  relatives  or 
other  beneficiaries  of  the  decedent  who  may  be  specified  in  the  application  for 
membership  of  such  employees. 

Sec.  2.  The  employees  of  such  companies,  corix)rations,  firms,  and  persons  may 
agree  to  contribute  and  may  contribute  voluntarily  to  the  creation  and  main- 
tenance of  such  funds,  but*  all  the  expense  and  cost  of  managing,  caring  for, 
investing,  and  disbursing  such  fuihls  shall  be  borne  solely  bj'  the  companies,  cor- 
porations, firms,  and  persons,  and  they  sliall  be  liable  for  their  safe-keeping  and 
for  any  deficiency  in  the  funds  to  pay  tlie  benefits  agreed  upon. 

Sec.  3.  In  case  of  personal  injury  to  any  employee  or  of  his  death  while  a 
member  of  any  such  relief  dopartnient  and  entltle<l  to  beiiefits,  he  or  his  bene- 
ficiary named  In  the  application  for  membei*shlp  may  accept  tlie  benefits  from 
the  relief  fund  in  lieu  and  in  bar  of  any  damages  resulting  from  such  injury 
or  death,  and  the  acceptance  of  l)enefits  from  the  relief  fund  to  which  such  em- 
ployee or  his  beneficiary  is  entitled  by  reason  of  membership  in  the  relief  de- 
partment shali  be  a  valid  defense  to  any  action  for  damages  resulting  from 
such  injury  or  death,  but  nothing  contained  herein  or  in  any  contract  of  such 
employees  shall  oi)erate  to  deprive  him  or  his  representatives  of  his  or  their 
right  of  action  for  damages  resulting  from  such  Injury  or  death  if  such  em- 
ployee or  his  beneficiary  does  not  accei)t  the  benefits  from  such  relief  fund. 

Sec.  4.  An  emergency  exists  for  the  immediate  taking  effect  of  this  act;  there- 
fore the  same  shall  be  in  force  from  and  after  its  passage. 

The  company  worked  hard  for  the  passage  of  this  measure  and  kept  a  num- 
ber of  its  employees  at  Indiana|K)lis  trying  to  show  the  legislators  the  blessings 
of  their  so-called  "  voluntary  relief  department."  The  bill  was  referred  to  the 
committee  on  judiciary,  which  reported  the  bill  with  amendment,  as  follows : 

**  Mb.  1*resident  :  Your  committee  on  judiciary,  to  which  was  referred  senate 
bill  No.  335,  introduced  by  Senator  Hogate,  has  had  the  same  under  considera- 
tion and  begs  leave  to  reiH>rt  the  same  back  to  the  senate  with  the  recommenda- 
tion that  said  bill  be  amended  by  adding  to  section  3  the  following: 

'Amend  by  adding  to  section  3  the  following: 

•  Provided.  That  there  shall  l>e  paid  to  any  employee  or  beneficiary  any  and 
all  benefits  to  which  he  is  entitled  by  reason  of  such  membership  for  the  period 
of  15  days  after  his  injury,  and  the  acceptance  of  such  benefit  shall  not  operate 
as  a  bar  In  a  suit  for  damages  on  account  of  such  injurj' :  and  any  act  done,  or 
any  release  or  contract  executed,  within  15  days  of  any  injury  received  by  any 
member  of  any  such  association,  shall  not  be  a  bar  to  any  suit  for  damages  6d 
account  of  said  injury ;  and  that  when  so  amended  said  bill  do  pass.' 

**  J.  D.  Early,  Chairman,** 

The  amended  report  was  concurred  in  February  17,  1899,  and  on  February  24, 
1809,_the  biU  was  called  up  by  Senator  Hogate,  the  man  who  introduced  it,  and 
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rend  a  third  tiiue  by  sections.  It  was  then  again  amended  by  striking  out  all 
of  lines  11  and  12,  after  the  word  "death,"  In  section  3.  And  then  it  was  still 
further  amended  by  striki]^  out  all  of  section  3. 

This  left  a  measure  that  was  undeceptive  and  would  have  carried  out  every 
principle  set  forth  in  the  Pennsylvania  Company's  declaration  of  purposes  of  its 
relief  fund.  Hut  this  kind  of  legislation  was  not  what  it  was  seeking;  It  was 
seeking  to  legalize  these  release  contracts;  and  when  these  Iniquitous  pro- 
visions were  stricken  from  the  bill  the  senator  who  had  introduced  It,  and,  as 
I  understand  it,  introtluced  it  at  the  instance  of  the  Pennsylvania  Company, 
moved  to  strike  out  the  enacting  clause,  which  motion  prevailed,  and  it  kilknl 
the  bill. 

Mr.  Chairman,  I  have  taken  particular  pains  to  look  up  the  history  of  this 
Indiana  legislation  in  order  to  give  you  tlie  exact  facts.  J  placed  myself  in 
connnunication  with  the  secretary  of  state  of  Indiana ;  also  with  the  chairman 
of  the  legislative  board  of  railroad  employees  of  that  State,  who  was  in  attend- 
ance at  Indianapolis  during  tliat  session  of  the  legislature,  and  to  substantiate 
my  statements  I  submit  their  letters: 

Department  of  State, 
Indianapolis,  Ind.,  January  22,  1900, 
H.  R.  Fuller,  Washington,  D.  O. 

Dear  Sir  :  I  herewith  inclose  to  you  a  type-written  copy  of  senate  bill  No.  335, 
introduceil  In  the  senate  of  the  sixty-flrst  general  assembly.  The  original  bill, 
with  the  amendments  added  thereto,  iwid  been  ordered  to  engrossment,  after 
which,  on  February  24,  the  enacting  clause  was  stricken  out,  and  therefore  the 
bill  was  killed. 

Very  truly,  yours,  Geo.  W.  Gonser,  Deputy  Secretary, 

I  again  wrote  to  the  secretary  of  state  for  more  details  in  regard  to  this  bill 
and  received  the  following  letter : 

Indianapolis,  Ind.,  March  12,  1900, 
II.  R.  Fuller.  Washington,  D.  C. 

Dear  Sir:  Replying  to  your  favor  of  March  10,  I  beg  to  say  that  senate  bill 
No.  3,*{r»  was  introduced  into  the  general  assembly  by  Hon.  Enoch  G.  Ilogate,  a 
Republican  senator.  On  February  24,  1890,  the  bill  was  callcHi  up  by  Mr. 
Uogate  and  read  a  third  time  by  sections.  Senator  Minor,  a  DemoiTat,  made 
the  following  motion : 

"  I  move  you  that  senate  bill  No.  335  be  referred  to  a  committee  of  one  and 
amended  by  striking  out  all  of  lines  11  and  12  after  the  word  '  death  *  In  section 
S."  which  motion  lu'evailed. 

Senator  Morris  Winfieid,  a  Democrat  from  the  district  composetl  of  Cass  and 
Pulaski  counties,  made  the  following  motion: 

"  I  move  you  that  senate  bill  No.  335  be  amended  by  reference  to  a  committee 
of  one,  its  autlior,  with  instructions  to  strike  out  section  3."  wliich  motion  pre- 
vailed, on  a  decision  whereon  21  senators  voted  in  the  alfirmatlve  and  13  sena- 
tors voted  in  the  negative. 

The  bill  as  amended  did  not  meet  the  approval  of  Senator  Ilogate,  who  there- 
upon move<l  to  strike  out  the  enacting  clause,  which  motion  prevailed.     If  there 
is  any  blame  to  be  attached  to  either  party  for  the  defeat  of  this  bill,  it  can 
only  be  attacluHl  to  the  Democratic  party. 
Very  truly,  yours. 

Union  B.  Hunt,  Secretary  of  State. 

The  following  is  the  statement  made  by  Mr.  B.  L.  Frederick,  the  chairman  of 
the  railroad  employees*  legislative  board : 

Indianapolis,  Ind.,  May  16,  1899. 
II.  R.  Fuller,  MeKees  Rocks,  Pa. 

Dear  Sir:  Your  letter  of  the  1st  Instant  relative  to  the  bill  introduced  at  the 
last  session  of  llie  general  assembly  of  this  State,  making  it  lawful  for  railroad 
companies  and  other  corporations  to  organize  and  maintain  relief  departments, 
received. 

This  bill,  wliicli  was  known  as  S.  B.  330  and  introduced  by  Senator  Ilogate,  of 
Boone  County,  was,  I  understand,  drawn  up  by  Mr.  Sjiniuel  O.  Pickens,  of  this 
city,  and  the  chief  counsel  for  tlie  Pittsburg,  Cincinnati,  Chicago  and  St  Louis 
Railway  In  this  State.  This  company  (Pittsburg,  Cinriimatl.  Chicago  and  St. 
I^uis  Railway)  kept  6  of  their  employees  stationed  at  the  stat(»  liouse  during 
the  entire  session,  working  in  the  Interest  of  this  nicasun*  — they  iiaving  a  list 
showing  the  percentage  of  members  and  nonmeml>ers  on  each  division  to  show 
that  the  relief  department  as  conducttHi  by  that  company  was  jmrely  voluntary 
und  not  c»ompulsory.    On  2  or  3  of  these  divisions  the  percentage  of  membership 
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was  as  low  ns  (iO  per  cent,  but  upon  Investigation  I  find  tbe  majority  of  the 
employees  on  these  divisions  that  have  a  low  percentage  are  men  who  are  past 
the  prime  of  life  and  would  be  considered  by  other  insurance  companies  as 
poor  risks. 

The  bill  met  with  great  opi)osition  from  the  representatives  of  the  employees 
for  this  reason:  That  the  acceptance  of  the  benefits  of  the  relief  association 
was  a  valid  defense  for  the  company  in  a  suit  for  damages. 

When  the  bill  came  up  for  passage  with  the  amendment  attached  all  interest 
was  lost,  showing  contflusively  that  the  bill  was  introduced  to  have  the  relief 
departments  act  as  a  bar  in  a  suit  for  damages. 

Trusting  you  will  find  this  information  sutlicient,  I  am,  sir, 

VeiT    rosi)ect fully,    yours,  B.    L.    I^^iederick. 

Chairman  Indiana  Legifilativc  Board, 

Subscribed  and  sworn  to  before  me  this  29th  day  of  March,  A.  D.  1900. 

[SEAJU]  John  W.  Donnelly, 

Notary  Public  in  and  for  Cook  County,  Illinois, 

Now,  I  wish  to  call  your  attention  to  the  remarkable  wording  of  the  title  of 
this  bill.  Note  how  lucidly  it  sots  forth  every  provision  of  the  bill  except  the 
release  provision.  That  Is  covered  by  these  hannless-appearing  words :  "  and 
prescribing  the  effect  of  su<*h  acceptance,  and  matters  relating  thereto."  Indeed, 
the  language  of  the  bill  is  almost  a  repetition  of  that  in  the  title,  with  this  one 
exception.  If  there  was  not  an  attempt  to  deceive,  why  did  they  not  clearly 
express  this  provision  in  the  title  of  the  bill?  If  this  release  clause  was  fair, 
why  were  they  afraid  to  set  it  forth  in  the  title  as  they  did  the  other •x>rovisions 
of  the  bill?  Why  did  they  not  say  in  the  title:  **  and  the  acceptance  of  benefits 
from  the  relief  finid  shall  be  a  valid  defense  to  any  action  for  damages  resulting 
from  such  injury  or  death?" 

But  this  is  not  all  the  evidence  that  can  be  produced  to  show  that  the  greatest 
object  aimed  at  is  to  save  damage  suits.  The  emi)loyoes  are  almost  unanimous 
In  that  opinion.  Prof.  E.  R.  Johnson,  whose  testimony  I  have  already  refeiTed 
to  several  times,  s|>eaks  this  way:  '*  I  think  the  corporations  have  organiztKl  the 
relief  departments  not  from  philanthrophy.  but  because  it  is  good  business." 
He  further  says:  "  1  think  the  economic  motive  is  the  motive  of  the  cori)ora- 
tious."  (Hearings  before  the  Industrial  Commission  on  trans[K»rtation,  pp. 
58-59. ) 

President  Cowen,  of  the  Baltimore  and  Ohio  Railroad  Company,  in  his  evi- 
dence before  this  Commission,  said :  "And  practically  the  effect  of  the  relief 
department  has  been  to  almost  entirely  wii>e  out  litigation  with  employees  on 
account  of  injuries;  not  entirely,  but  almost  entirely.  I  think  really  it  is  quite 
a  rare  ease  now  for  us  to  have  nmch  ti"ouble  with  our  employees." 

If  we  had  no  more  evidence,  would  not  this  admission  mal;e  absurd  any  pre- 
tension that  the  relief  departments  were  not  organized  for  the  puriK>se  of  saving 
damage  suits? 

But  it  is  argued  by  the  friends  of  the  relief  associations  that  anything  that 
will  save  litigation  is  commendable.  To  my  mind  this  is  a  wrong  concei)tion.  I 
will  agree,  however,  that  anything  that  will  remove  the  cause  for  litigation  Is 
commendable.  We  should  not  allow  the  railroad  companies  to  escape  the  respon- 
sibility for  injury  to  their  employees,  and  then  they  would  take  more  precau- 
tions, to  protect  the  lives  and  limbs  of  their  employees;  and  the  result  would 
be  a  de<*rease  in  the  numl>er  of  accidents,  and  consequently  the  cause  for  litiga- 
tion would  be  lessened.  This  would  be  going  to  the  root  of  the  evil,  wliich  is 
the  right  way  to  go  al)out  it. 

It  Is  said  by  those  who  have  investigated  this  question  that  the  companies 
contribute  only  al>out  1(J  or  20  per  cent  of  the  relief  funds,  but  still  they  claim 
the  right  to  i\iake  an  employee  release  them  from  resi)onsibility  for  injury 
before  they  will  allow  him  to  draw  benefits  from  this  fund  of  whi<'h  he  and  his 
fellow  employees  have  contributed  over  80  i>er  cent.  For  the  paltry  sum  wh'cli 
is  the  company's  contriinition  to  the  benefits  he  draws,  he  is  de[)rive<l  of  tlie 
legal  rights  given  him  by  the  laws  of  the' land.  To  plainly  show  the  real  In- 
justice of  this  part  of  tlie  scheme  I  will  draw  an  example  of  how  it  works  with 
an  employee  who  is  injured  and  is  entitled  by  law  to  recover  for  such  injury : 
An  employcH*  who  is  a  member  of  the  relief  department  loses  an  arm.  We 
would  say  that  the  courts  would  allow  him  $5,000  for  this  injury.  We  will 
now  say  that  he  receives  $100  from  the  relief  fund,  $20  of  which  the  company 
has  contributed.  For  this  $20  he  surrenders  his  right  to  the  $5,000  which  he 
Is  entitled  to  acconling  to  law,  and  he  is  out  the  difference  between  $20  and 
$5,000,  which  is  $4,980. 
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As  previously  stated,  the  compaDies  have  the  majority  on  the  governing 
boards,  and  therefore  practically  make  the  laws  and  dictate  the  i>olicy  of  these 
associations;  and  it  is  impossible  for  the  employees'  representatives  to  change 
these  laws  to  an  equitable  basis. 

I  ask  the  question :  If  the  employees  contribute  80  per  cent  of  the  funds  why 
should  they  not  have  a  majority  representation?  I  would  like  to  be  shown 
another  business  institution  that  is  run  in  such  an  arbitrary  manner.  Where 
if  you  please,  could  we  find  a  railroad  president  or  director  who  owns  the  con- 
trolling interest  in  a  road  who  would  allow  it  to  be  run  by  the  minority  stock- 
holders? 

I  have  often  heard  the  phrase  used,  "  the  tail  wagj^ing  the  dog,"  but  It  never 
presented  itself  so  strongly  to  me  as  it  does  in  this  feature  of  the  relief 
departments. 

The  amounts  paid  in  disability  and  death  claims  by  these  associations  are  not 
conmiensurate  with  the  amounts  paid  in  dues.  The  Insurance  departments  of 
our  brotherhoods,  and  even  the  old-line  insurance  companies,  give  better  rates. 
I  have  not  had  the  time  myself  to  go  into  this  feature  of  tiie  question  and  give 
you  the  exact  figures,  but  I  have  here  a  very  able  and  carefully  prepared  com- 
parison made  by  one  of  the  editors  of  our  organizations,  which  I  submit,  aa 
follows : 

THE   PLANT   SYSTEM — BELIEF   AND   HOSPITAL   DEPABTMENT. 

We  alluded  to  the  philanthropic  pose  of  Superintendent  Dunham,  of  the 
Plant  System,  in  our  August  number,  and  stated  therein  that  in  forcing  his 
relief  and  hospital  scheme  on  the  employees  it  was  compelling  them  to  share  the 
company's  losses  without  sharing  in  its  profits. 

We  have  before  us  the  printed  appllcati<m  for  membership  which  is  headed 
"  Plant  System  relief  and  hospital  department."  This  document  is  too  long  for 
space  at  our  disposal  in  this  issue,  and  we  will  use  such  quotations  as  will 
answer  our  purpose  at  this  time  and  if  found  necessaiy  will  publish  in  full 
later.  This  document  Is  addressed  to  the  superintendent  and  chief  surgeon, 
and  reads  (the  name  and  place  added)  : 

"  I.  Richard  Roe,  of  Bnmswick,  Ga.,  desiring  to  be  employed  in  the  service  of 
the  companies  constituting  the  Plant  System  as  engineer  in  the  train  depart- 
ment, do  hereby,  as  one  of  tlie  conditions  of  such  employment,  apply  for  mem- 
bership in  the  relief  and  hospital  department,  and  consent  and  agree  to  be  bound 
by  all  regulations  of  the  relief  and  hospital  department  now  in  force,  and  by 
any  other  regulations  of  said  department  hereafter  adopted." 

It  will  be  readily  seen  that  employment  in  any  capacity  depends  upon  the 
physical  possibility  of  the  applicant  coming  within  the  requirements  of  the  med- 
ical examination,  which  is  more  searching  than  the  examination  of  any  old-line 
insurance  company,  as  it  covers  not  only  physical  conditions  but  eyesight,  hear- 
ing, and  color  list.  And  it  is  safe  to  say  that  no  man,  liowever  proficient  in  the 
business,  or  how  l>adly  he  may  need  work  or  they  need  his  services,  can  obtain 
it  only  through  the  one  channel,  the  relief  and  hospital  department,  and  not  then 
if  for  any  reason  the  superintendent  or  medical  examiner  does  not  want  him  to 
pass.     The  application  further  says: 

*•  I  also  agree  that  the  said  companies,  or  either  of  them,  by  its  or  their  proper 
agents  and  in  the  manner  provided  in  said  regulations,  shall  apply  monthly  in 
advance,  from  the  first  wages  earned  by  me  under  said  employment  In  each  cal- 
endar month,  sums  at  the  rate  of per  month  as  a  condition  to  the  relief  and 

hosi)ital  department  for  the  pnri>ose  of  securing  the  benefits  provided  by  said 

regulations  for  a  member  of  class to  myself,  or  In  the  event  of  my  death 

to  . 


•• 


I  expressly  stipulate  that  my  marriage  shall  ipso  facto  have  the  effect  to 
substitute  my  wife  in  the  place  and  stead  of  the  beneficiary  named  above  to 
receive  said  benefits  in  the  event  of  my  death,  if  she  l)e  then  living. 

•*  I  further  agree  that  this  application,  when  accepted  by  the  superintendent 
and  chief  surgeon,  shall  constitute  A  c*ontract  between  myself  and  the  said  com- 
panies, and  each  of  them,  as  a  condition  of  my  employment  by  the  company,  gov- 
erned In  its  construction  and  effect  by  the  laws  of  the  State  of  Georgia,  and  as 
such  be  an  irrevocable  power  and  authority  to  said  companies,  or  either  of  them, 
to  appropriate  the  above  amounts  from  my  wages  and  apply  the  same  as  afore- 
said, and  shall  constitute  an  appropriation  and  assignment  in  advance  to  the 
said  companies,  or  either  of  them,  in  trust  for  the  purposes  of  the  relief  and  hos- 
pital department,  of  such  portions  of  my  wages,  which  assignment  shall  have 
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precedence  over  any  other  assignment  by  me  of  my  wnpes,  or  of  any  claim  upon 
them  on  account  of  liabilities  incurred  by  me. 

**  I  further  agree  that  in  consideration  of  the  contril»uti(>ns;  of  said  companies 
to  the  relief  and  hospital  department,  and  of  the  guaranty  by  tboni  of  the  pay- 
ments of  the  benefits  aforesaid,  the  acceptance  of  benefits  from  the  said  relief 
and  hospital  department  for  injury  or  death  shall  operate  as  a  release  of  all 
claims  against  said  companies,  and  each  of  them,  for  damages  by  reason  of  such 
injury  or  death  which  could  be  made  by  or  through  me ;  and  that  the  superin- 
tendent and  chief  surgeon  may  re<iuire,  as  a  condition  precedent  to  the  payment 
of  such  benefits,  that  all  acts  by  him  deemed  appropriate  or  necessary  to  effect 
the  full  release  and  discliarge  of  said  companies,  and  each  of  them,  from  all 
such  claims,  be  done  by  those  who  migiit  bring  suit  for  damages  by  reason  of 
such  injury  or  death ;  and  also  that  the  bringing  of  such  a  suit  by  me,  my  bene- 
ficiary, or  legal  representative,  or  for  the  use  of  my  beneficiary  alone,  or  with 
others,  or  the  payment  by  any  of  the  companies  aforesaid  of  damages  for  such 
Injury  or  death,  re<!Overed  in  any  suit  or  determined  by  compromise,  or  of  any 
costs  incurred  therein,  shall  oi)erate  as  a  release  in  full  to  the  relief  and  hospital 
department  of  all  claims  by  reason  of  my  membership  therein. 

"  1  also  agree,  for  myself  and  those  claiming  thnnigh  me,  to  be  specially 
bonnd  by  regulation  No.  1.*^.  providing  for  tlie  final  and  conclusive  settlement  of 
all  disputes  by  reference  to  the  superintendent  and  chief  surgeon  of  the  relief 
and  hospital  department ;  and  an  api)eal  from  his  decision  to  the  committee  on 
the  relief  and  hospital  departnuMit. 

I  understand  and  agree  that  this  application,  when  accepted  by  the  superin- 
tendent and  chief  surgeon  shall  constitute  a  contract  bctwt»cn  me  and  the  said 
companies,  and  each  of  them,  by  which  my  rights  ag  a  meml)er  of  said  relief 
and  hospital  department  and  as  an  employee  of  said  companies,  or  either  of 
them,  shall  be  determined  as  to  all  matters  within  its  scope,  that  each  of  tlie 
statements  herein  contained  and  eacli  of  my  answers  to  the  questions  asked  by 
the  medical  examiner,  and  hereto  annexed,  shall  constitute  a  warranty  by  me, 
the  truth  whereof  shall  be  a  condition  of  payment  of  any  of  the  benefits 
aforesaid." 

It  will  be  noted  that  the  applicant  agrees  that  the  acceptance  of  his  applica- 
tion creates  a  fixed  and  Immutable  condition  of  his  employment.  He  also 
agrees  to  obtain  a  release,  if  requested,  from  all  parties  who  miglit  come  within 
the  scope  of  law  for  bringing  a  suit  against  the  company,  and  that  the  bringing 
of  a  suit  shall  act  as  a  positive  release  of  the  companies*  liability  to  pay  any 
part  of  the  indemnity  accruing  from  his  monthly  payments  and  membership  in 
the  relief  and  hospital  department.  He  also  agrees  that  his  rights  in  the  in- 
demnity department  and  his  position  as  an  employee  shall  rest  upon  the  truth 
of  his  answers  to  the  medical  examiner,  and  without  qualifications.  One  might 
state  what  he  believed  to  be  absolutely  true  of  his  own  physical  condition  and 
still  be  as  wide  of  the  truth  as  many  of  the  students  with  M.  D.  attache<l  to  their 
names  in  making  an  examination.  The  a[)plicant  takes  this  risk  all  t\)  himself. 
as  he  does  all  the  other  risks  incident  to  his  employment  and  insurance  with  this 
philanthropic  company.  We  append  l>elow  the  fixed  and  immutaide  condition  of 
employment  of  all  classes  of  employees  on  the  Plant  System.  In  this  exhibit 
tliey  take  pains  to  say,  "  Free  medical  and  surgical  atttMidance  by  company's 
surgeons  to  all  members,"  and  that  meml»ers  must  insure  in  tlie  class  tlieir 
salary  calls  for.  We  shall  see  later  whether  me^lical  attendance  is  free  to 
anyone  but  the  Plant  company. 


Uie  Plant  System  relief  and  hospital  department,  what  it  costs,  and  benefits  to  be 

(lerire.d. 


ClasB  according  to  salary  per  month. 


CloMB  according  to  employment. 

Coflt  per  month: 

Pint  claas  (those  engagi^d  in  oper- 
ating trains) 

Secoxia  claas  (not  so  engaged) 


A.-r^5or 
under. 


$1.25 
l.UU 


B— Over     (\    Over     D.  -Over 
f^ITi  an<l  not  $51)  and  not  $75  and  not 
more  than  morethau 
$60.  $75 


$2.50 
2.00 


$».50 
2.75 


more  than 
$100 


$4.50 
8.50 


E.— More 
than  $1(10. 


$6.50 
4.25 
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The  Plant  System  relief  and  hospital  department,  what  it  costs,  and  benefits  to  he 

derived — Continned . 


Class  according  to  salary  per  month. 


Fir»t  or  second  class. 

Benefits: 

For  accidental  injuries  per  day,  not 
incltiding  Sundays- 
First  98  weeks 

After  26  weeks 

.  For  sickness  per  day,  not  including 
first  6  working  days  or  Sundays, 

for  52  weeks , 

In  event  of  death  from— 

Accident 

Natural  causes 


I  B.— Over 
A.— ^or  |35  and  noti|50 


under. 


$0.50 
.35 


.60 

500.00 
250.00 


more  than 
$50. 


$1.00 
.60 


1.00 

1,000.00 
600.00 


C— Over  I  D.— Over 
and  not  $75  and  not 


more  than 
$75. 


$1.60 
.75 


1.50 

1,500.00 
750.00 


more  than 
flOO. 


12.00 
1.00 


2.00 

2,000.00 
1,000.00 


E.— Here 
than  1100. 


|2.S0« 
1.25 


2.60 


2,600.00 
1,260.00 


Free  medical  and  surgical  attendance  by  company^s  surgeons  to  all  members.  Ko  charge  will 
be  made  to  members  for  care  and  treatment  while  in  hospitals.  For  care  of  the  flamiliee  ox  mem- 
bers in  company's  hospitals,  actual  cost  will  be  charged  with  an  addition  of  10  per  cent. 

Members  employing  other  than  the  company's  surgeons  will  do  so  at  tbeir  own  expense. 
Benefits  will  not  be  paid  in  such  cases  unless 'reported  promptly  on  relief  and  hospital  depart* 
ment  Form  12. 

Employees  becoming  members  of  the  department  must  insure  in  the  class  their  salary  requires. 


Now,  the  second  class;  not  in  train  service,  is  necessarily  made  up  of  all  the 
other  classes  that  compose  the  necessary  force  employe<l ;  and  as  there  are  six 
classes  listed  in  old-line  companies  before  we  come  to  hazardous,  It  will  be  fair 
to  take  the  middle  class,  called  ordinary,  and  turning  to  this  column  we  find 
$1,000,  and  $7.50  weekly  indemnity.  Old-line  company,  84J  cents  a  month,  or 
S10.12  a  year ;  Plant  System,  $2  a  month,  or  $24  a  year ;  $1,500  old  line.  $7.50 
weekly  benefits,  94  cents  a  month,  or  $11.25  i>er  year;  Plant,  same  class,  $2.75 
per  month,  or  $33  a  year;  $2,000  old  line,  $12  a  week,  $1.46  per  month,  or  $17.52 
per  year;  Plant,  same  class,  $3.50  a  month,  or  $42  per  year;  $2,500  old  line, 
$12.50  per  week,  $1.56^  a  month,  or  $18.75  i)er  year;  Plant,  same  class,  $4.25 
per  month,  or  $51  per  year.  In  roads  where  hospital  department  only  is  main- 
tained, the  payments  would,  we  think,  not  exc<f»ed  $4.50,  $6,  $9,  and  $12  a  year 
for  these  classes,  and  the  Plant's  excess  charges  over  the  old-line  company  is 
$13.88,  $21.75,  $24.48,  and  $32.25  a  year — almost  three  times  as  much  as  the 
cost  of  hospital  maintenance.  This  looks  like  a  good  big  margin  for  the  Plant 
System,  and  we  will  leave  the  reader  to  estimate  whether  the  medical  service  Is 
free  or  whether  the  employee  pays  the  bill.  And  when  we  realize,  as  we  all  do, 
that  a  very  small  percentage  of  the  above  class  get  killed,  and  consequently  the 
maturing  claim  by  natural  death  being  paid  only  one-half,  we  do  not  think  the 
Plant  System  will  be  bankrupt  by  Its  philanthropy.  Now  we  will  make  a  com- 
parison of  the  other  class — "  extra  hazardous,"  as  they  are  listed  by  the  old-line 
companies. 

Now.  the  condition  for  an  engineer  or  conductor  who  earns  more  than  one 
hundred  dollars  a  month  Is  a  paynuMit  of  $r).50  per  month,  or  $r»G  a  year,  on  a 
$2,500  policy,  with  $15  weekly  Indemnity  for  20  weeks,  and  one- half,  or  $7.50,  if 
he  is  disabled  more  than  20  weeks,  and  full  payment  on  his  iiolicy  If  he  is  killed 
while  on  duty  In  the  service  of  the  company ;  but  if  he  dies  from  other  causes 
he  receives  only  $1,250,  and  benefits  on  account  of  accidental  Injury  will  be  paid 
only  when  shown  by  evidence  satisfactory-  to  the  superintendent  to  have  been 
received  while  actually  engaged  In  the  performance  of  duty  In  the  service  of 
the  company. 

Now,  the  old-line  schedule  before  me  lists  $2,500,  extra  hazardous,  $15  weekly 
Indemnity,  at  $4.26  a  month,  or  $51.30  a  year,  and  full  payment  of  $2,500  whether 
killed  following  his  occupation  or  otherwise  or  dies  a  natural  death.  And  when 
we  understand  that  about  slxtj'  of  every  one  hundred  maturing  policies  under 
the  Plant  System  would  only  receive  $1,250,  l)ecause  GO  per  cent  die  natural 
deaths,  and  that  Indemnity  Is  not  paid  when  Injury  Is  re^^-eived  when  not  on 
duty,  it  does  not  take  long  to  fathom  the  Incentive  that  actuates  Its  superin- 
tendent In  adopting  this  means  of  relieving  the  Plant  Company  of  sustaining  Its 
legitimate  liabilities,  and  jwsslbly  having  something  left  and  with  no  means 
provided  by  which  one  of  these  employees  who  have  i>ald  excess  charges  over 
Gngineers — a  difference  of  $271,250;  this,  added  to  the  $258,863  excess  payment. 
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cost  of  maintenance  ever  getting  any  of  it  baek.  And  if  they  are  discharged  or 
leave  the  service  of  the  company  those  accumulations,  which  are  sure  to  accrue, 
remain  the  property  of  some  one — Who? 

Now,  we  will  make  a  comparison  with  the  Brotherhood  of  Locomotive  Engi- 
neers* Mutual  Life  and  Accident  Association.  This  is  the  extra-hazardous  risk. 
For  the  twelve  months  ending  July  20,  189(5,  there  were  141  natural  deaths,  73 
killed  and  died  from  injuries  received,  17  loss  of  hand  or  foot,  and  22  loss  of 
eye,  a  total  of  253.  Of  the  killed,  1  was  thrown  from  his  horse,  3  died  from 
gunshot  wounds,  1  thrown  from  a  buggy,  1  drowned,  and  1  killed  in  a  cyclone, 
and  these  the  Plant  would  pay  half  or  declare  them  forfeited  entirely.  The  cost 
of  carrying  $2,500  in  the  Brotherhood  of  Locomotive  Engineers'  Mutual  Life  and 
Accident  Association  for  the  past  year,  with  39  liabilities  maturing  for  loss  of 
hand,  foot,  or  eye,  has  been  $41.66,  and  the  cost  of  weekly  indemnity  equal  to 
the  Plant  is  carried  on  in  many  of  our  divisions  for  75  cents  a  montli,  or  $9  a 
year,  making  a  total  of  $50.66  for  $2,500,  with  weekly  indenuiity  and  the  policy 
always  paid  in  full.  Now,  let  us  see  what  the  difference  would  amount  to  paid 
in  full,  as  the  Brotherhood  of  Locomotive  Engineers  does,  and  natural  deaths 
one-half,  as  the  Plant  System  does.  Two  hundred  and  fifty-three  policies 
maturing  at  $2,500  amounts  to  $630,000.  Now,  the  Plant  System  would  only 
pay  in  full  for  those  killed — 73 — $182,500.  As  they  would  not  pay  for  loss  of 
hand  or  eye,  they  would  only  pay  on  the  141  natural  deaths  $176,251;  total, 
$358,750.  In  favor  of  the  Plant  Company,  $271,250  on  policy  payments  only,  as 
compared  with  the  Brotherhood  of  Ix)comotive  Engineers'  insurance.  If  the 
Brotherhood  of  Locomotive  Engineers  paid  its  policy  holders  on  the  same  basis 
the  Plant  does,  it  would  cost  but  $22.50  a  year  to  pay  the  bill  and  cost  of  collect- 
ing. Now,  the  men  on  the  Plant  System  have  paid  $15.34  a  year  more  for  their 
risk  l>eing  carried  by  the  Plant  than  the  Brotherhood  of  Locomotive  Engineers* 
insurance  has  cost  its  meml>ers,  and  they  have  paid  $14.64  more  than  an  old-line 
company  would  ask,  and  on  the  ordinary  class  almost  three  times  as  much  as 
the  rate  in  an  old-line  company. 

For  further  comparison  we  will  take  the  number  carried  by  the  Brotherhood 
of  Locomotive  Engineers'  insurance  department  which  are  all  extra  hazardous, 
and  in  which  all  payments  are  made  in  full,  and  loss  of  hand,  eye,  or  foot  paid 
the  same  as  on  death,  which  will  give  39  more  maturing  policies  than  in  either 
the  Plant  or  the  old-line  oonipany.  For  the  information  of  the  members  of  the 
Brotherhood  of  Locomotive  Engineers'  insurance  we  will  take  the  average  num- 
ber carried  during  the  year,  our  figures  being  based  on  the  actual  records  of  the 
insurance  assessments  for  that  time.  We  will  give  the  amount  of  cost  to  the 
Insured  to  carry  $2,5<K)  and  $15  a  week  in  each  of  the  three  and  deduct  the 
amount  that  would  be  paid  on  matured  policies  in  each,  leaving  the  balance  to 
cover  weekly  indenmitj\  profit,  or  suri)lus. 

In  the  Brotherhood  of  Ix)comotive  Engineers*  insurance  16,860  members  pay 
in  $50.66  a  year,  or  a  total  of  $8.54,127.60,  and  receive  on  253  matured  policies 
(the  last  year's  record  as  to  actual  number  of  policies  paid)  $630,000,  leaving 
balance  of  $224,127.60  to  meet  weekly  indemnities.  The  old-line  companies*  - 
figures  on  same  number  would  bo :  Paid  in  by  insured,  at  $51.36  a  year,  $865,929. 
As  they  do  not  pay  for  loss  of  hand,  foot,  or  eye,  we  will  deduct  17  for  loss  of 
hand  or  foot  and  22  for  loss  of  eye,  a  total  of  39,  leaving  matured  policies  in 
old-line  company  214  instead  of  253,  and  this  total  would  be  $5:^5,000.  This 
dedacte<l  from  the  amount  paid  In  would  lea^e  a  balance  of  $3:50,929  to  meet 
weekly  indemnity  claims,  connnissions,  and  profits — $106,801.40  more  than  tlie 
Brotherhood  of  Locomotive  Engineers.  The  Plant  System  of  payments,  $6<»  a 
year  on  16,860  members,  would  anmunt  to  $1,112,760,  and  they,  like  the  old-line 
company,  do  not  pay  for  hand,  foot,  or  eye,  and  would  stand  at  214,  same  as  the 
other.  Besides  thi.s,  however,  they  do  not  pay  but  half  on  natural  deaths;  so 
the  account  would  stand  (taking  our  re<*ord  again),  accidental  deaths.  73,  at 
$2,500,  $182,500;  natural  deaths,  141,  at  $1,250-=$1 76,251,  or  a  total  of  $3.58,750, 
and  there  has  been  $1,112,700  paid  In,  leaving  a  balance  In  favor  of  the  Plants 
of  $754,010 — $529,873  more  than  the  Brotherhood  of  Locomotive  Engineers. 
Now,  the  members  of  the  Brotherhood  of  Ix)comotlve  Engineers'  insurance  pay 
in  $11,802  less  than  the  same  risk  in  an  old-line  company,  and  pay  out  for  loss 
of  hand,  foot,  or  eye  39  matured  claims,  amounting  to  $98,500,  and  having  paid 
in  $11,802  less  the  saving  would  stand  $110,302  In  favor  of  the  Brotherhood  of 
Locomotive  Engineers'  Insurance.  And  when  we  compare  It  with  the  Plant 
System  the  members  of  the  Brotherhood  of  Locomotive  Englneei's'  Insurance 
would  pay  in  $258,863  le.ss.  and  get  in  return,  as  we  have  shown,  but  $.358,750 
on  matured  policies  in  lieu  of  $6:i0,000  from  the  Brotherhood  of  fiocomotive 
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shows  the  cost  to  be  greater  tlian  that  of  the  Brotherhood  of  Locomotive  Engi- 
neers by  $530,113.  Our  exhibit  shows  a  balance  to  meet  weelsly  Indemnity  of 
$224,127.60,  the  old-line  conipanios'  indemnity  fund  as  $330,929,  and  the  Plant 
as  $754,000.  We  have  not  considered  the  greater  factor  in  proportion  to  the 
numl>er  employed  in  railroad  service  which  do  not  come  under  the  class  of 
extra  hazardous,  and  l>y  examination  it  will  l^e  found  that  the  saving  for  some 
one  besides  the  insured  in  that  class  is  very  much  greater  in  percentage,  and 
while  the  number  employed  on  the  Plant  System  we  presume  is  considerably 
smaller  than  that  we  have  used  in  this  article,  we  think  we  are  safe  In  saying 
that  this  philanthropic  Superintendent  Dunham  will  be  able  without  much  diffi- 
culty to  figure  out  enough  to  at  least  pay  the  doctors  and  do  so  without  using 
any  of  the  Plant  System's  earnings,  but  get  it  out  of  the  pockets  of  the  employee, 
not  by  voluntary  contribution,  but  by  a  system  of  coercion,  the  employee  being 
afraid  to  do  otherwise,  fearing  the  loss  of  position.  There  are  other  railroad 
companies  that  have  paternalism  with  similar  conditions,  but  it  has  been  left  for 
Superintendent  Dunham  to  reach  the  extreme  in  compelling  the  employee  to 
more  than  pay  the  company's  losses  without  sharing  in  its  profits.  The  owners 
of  the  Plant  System  can  not  relieve  themselves  of  their  responsibility  for  having 
a  tyrant  as  tlieir  business  manager,  who  resorts  to  every  kind  of  scheme  of 
good  or  ill  repute  to  foster  his  or  their  interests. 

I  presume  there  are  those  interested  in  the  Plant  Relief  and  Hospital  Asso- 
ciation who  will  try  to  deny  the  statements  in  this  article,  and  to  show  that  the 
company  is  not  only  doing  their  share  toward  expense,  and  are  really  actuated 
by  a  love  of  caring  for  their  employees,  but  in  doing  so — If  they  wish  to  be  hon- 
est In  it — they  must  first  show  what  had  been  the  legitimate  cost  of  mcMlical  at- 
tendance on  the  company's  business  before  the  employee  began  to  pay  the  bills; 
and  also  show  the  real  diminution  of  tlie  expense  of  their  legal  department,  by 
virtue  of  the  contract  tlie  employee  signs,  forfeiting  his  claims  to  the  benefits 
which  should  accrue  to  him  from  his  own  payments  into  the  relief  and  hospital 
fund,  if  he  or  any  of  his  heirs  or  assigns  should  presume  to  sue  the  company, 
even  though  the  injur>'  was  caused  by  the  grossest  carelessness  on  the  part  of 
the  officials  of  the  company  themsefves.  There  are  those  who  maintain  that  the 
employees  like  these  associations — the  contract,  compulsory  part,  and  all — but 
the  best  explanation  of  that  Is  that  they  do  not  like  to  say  they  do  not  like  It. 

The  readers  can  infer  as  much  as  they  like.  There  is  a  redeeming  quality  in 
hospital  departments  rightly  conducted.  Where  the  collections  from  the  em- 
ployees are  moderate,  and  where  there  Is  n(^  lronl»ound  contract  to  relieve  the 
company  of  Its  rightful  obligation  to  pay  legitimate  claims  against  It,  and  in 
which  there  does  not  enter  the  si)eculntion-fostering  features  of  the  others,  there 
is  a  streak  of  charity  in  it.  and  though  one  never  expected  to  be  benefited  by  It 
personally,  having  a  home  of  his  own,  they  willingly  contribute  for  the  benefit 
of  others  whose  circumstances  differ.  There  is  a  g(H>d  <liance  in  hospital  sys- 
tem relieved  of  the  other  feature  for  company  officials  to  be  actuated  by  a  mer- 
itorious desire  to  benefit  and  relieve  suflFering  humanity  when  the  occasion  re- 
quires it.  We  believe  the  public  should  know  what  is  the  real  intent  and  pur- 
ix)se  of  the  man  at  the  head  of  the  Plant  System.  That  it  is  not  charity,  they 
need  not  be  told;  that  it  is  gain,  pure  and  simple,  is  self-evident,  and  ought  to 
be  condemned.  He  has  denied  the  euii)loyeo  the  right  to  a  voice  in  any  condi- 
tion as  associated  with  the  Plant  System,  and  they  have  no  voice  In  this  relief 
and  hospital  department  They  are  requested  not  to  use  their  voices,  but  a  i^en 
to  sign  away  their  liberties  at  the  command  of  Superintendent  Dunham  or  suffer 
discharge. 

This  article  was  prepared  by  Mr.  C.  H.  Salmons,  the  editor  and  manager  of  the 
Locomotive  Engineer's  Journal,  and  was  printed  in  tliat  journal  for  September. 
180G:  and  Mr.  Salmon  writes  me  that  no  one  has  so  far  understaken  to  disprove 
any  of  the  statements  contained  in  It. 

One  of  the  great  luring  promises  put  forth  by  the  relief  der>artments  Is  the 
pension  feature.  This  is  also  looked  upon  with  suspicion  by  the  men,  as  they 
claim  that  a  man  who  has  stamina  emiugh  almut  him  to  protest  against  unfavor- 
able conditions  being  lmpose<l  upon  him  will  not  be  allowed  to  remain  In  the 
service  long  enough  to  be  put  upcm  the  pension  list;  and  they  prefer  to  h>ok 
after  their  own  future  rather  than  have  i>aternalisni  exercised  over  them  by  the 
companies. 

The  Interstate  Commerce  (Commission.  In  Its  Thirteenth  Annual  Ueport.  in 
touching  on  the  question  of  relief  departments,  said  : 

"There  are  some  conditions  Imposed  upon  members  by  the  relief  departments 

which  have  provoked  no  little  criticism.     For  instanw,  objection  is  made  that 

two  of  the  railroad  companies  make  meml»ei*shlp  a  (X)ndition  of  employment; 

'nother  objection  is  that,  generally,  menihership  Is   forfeited   when   the  em- 
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ployee's  servlcij  in  the  company  terminates,  and  still  another  is  that  all  the  relief 
departments  provide  that  an  employee  or  his  heneficlary,  by  accepting  the  bene- 
fits offered  by  the  relief,  thereby  waives  any  legal  rijxVt  to  recover  damages  against 
the  company  In  case  of  Injury  or  death  caused  by  Jiccident.  It  is  also  urged  against 
these  relief  departments  that  they  create  In  the  mind  of  the  employee  a  sense 
of  dependence  on  the  continued  good  will  of  the  employer,  since  any  beneficial 
interest  in  the  relief  fimd  ceases  upon  the  discharge  of  the  employee  or  his 
voluntary  retirement  from  the  employer's  service.  Moreover,  when  contracts 
are  exacted  requiring  membership  of  relief  departments  as  a  condition  of 
receiving  employment,  there  Is  said  to  be  a  tendency  toward.  If  not  the  actual 
assumption  of,  powers  which  ou.eht  not  to  be  exercised  by  railway  corporations.'* 
(Tenth  Annual  Report  of  the  Interstate  Commerce  Commission,  p.  111.) 

The  following  are  a  few  editorials  from  the  Journals  of  our  organizations, 
which  contain  some  very  good  arguments  against  these  relief  associations,  and 
will,  I  believe,  be  of  some  assistance  to  the  Commission : 

•*  One  of  his  admirers.  In  writing  of  the  life  of  Mr.  McLead,  declared  him  to  be 
a  democrat  In  his  dealings  with  his  employees,  and  in  support  of  his  statement 
said  there  was  no  hand  on  the  Reading  so  much  covered  with  dust  and  grease 
that  the  president  would  not  shake  it.  Another  proof  of  his  solicitude  for  his 
employees  was  made  as  follows :  *  The  first  thing  he  did  upon  assuming  promi- 
nence in  the  company  was  to  start  a  relief  association  among  the  men,  which 
has  a  membership  of  15.2 lf>  and  a  sun)lus  In  the  treasury  of  $228,480.43.  The 
receipts  of  the  association  last  year  were  $262,787.28  and  the  disbursements 
were  $241,101.91.  It  Is  administered  by  an  advisory  board  composed  of  ordi- 
nary employees  and  a  number  of  the  representatives  of  the  Reading's  board  of 
managers.*  This  looks  good  and  sounds  l>etter,  but  the  romance  and  sentiment 
attached  to  the  story  can  not  bury  the  truth.  ♦  ♦  ♦  There  is  not  the  first 
principle  of  democracy  in  any  part  of  It.  although  there  is  an  assumption  of 
such  in  allowing  onllnary  employees  to  meet  and  hear  the  managers  of  the  road 
direct  the  government  of  the  association.  The  fact  that  the  board  of  managers 
have  their  representatives  to  assist  gives  a  pretty  fair  Idea  how  far  the  wishes 
of  the  employees  are  allowed  to  govern.  Membership  In  this  far-slghtcni  and 
benevolent  association  is  made  a  coiulition  of  emr>loyment ;  promise  not  to  join 
any  labor  organization,  or  to  wltlulraw  from  those  already  joined,  is  part  of  the 
same  contract  drawn  by  this  democrat.  Under  the  guise  of  philanthropy  this 
association  has  taken  from  the  men  on  the  system  In  one  year  over  $262,787  and 
given  them  In  return  $241,101,  while  the  balance  Is  kindly  held  for  them  by 
the  company,  which  Is  anything  but  a  reliable  deiwsltory.  This  same  democrat 
would  have  extended  his  pet  scheme  to  the  leased  lines  had  the  employees  of 
those  lines  not  met  the  proi>osition  with  organized  and  determined  resistance, 
and  had  system  federation  not  b(»en  in  force  among  the  organizations  of  railroad 
employees  on  the  lease<l  lines,  they  too  would  be  paying  tribute  to  this,  the 
greatest  philanthropic  fake  the  workingmen  of  this  country  have  ever  had  to 
submit  to.  Their  combined  front  presented  In  opposition  to  this  Infamous 
proposition  alone  saved  them  from  the  humiliation  of  placing  their  necks  under 
this  oppressive  yoke."  ♦  ♦  ♦  (Railroad  Trainmen's  Journal  for  May,  1893, 
p.  381.) 

The  Railway  Conductor  for  March,  1897,  page  180,  speaking  on  a  law  intro- 
duced in  Iowa  to  declare  void  all  contracts  wherein  emi)loyees  waived  their 
rights  to  recover  for  Injuries  by  accepting  benefits  from  relief  depardnents, 
says: 

•*  This  is  the  substance  of  the  contention  we  have  always  made  upon  this  sub- 
ject, and  is  no  more  than  connnrm  sense  and  common  justice  would  dictate. 
When  men  are  compelk»d  to  pay  for  their  Insurance  it  Is  their  property,  no  mat- 
ter whether  it  be  the  company  employing  them  or  some  private  corporation 
selling  the  insurance,  and  the  fact  that  they  accept  Insurance  for  which  they 
have  paid  should  have  no  more  l)earing  upon  their  right  to  collect  from  the 
company  for  damages  received  than  the  acce[>tance  of  groceries  upon  the  same 
terms.  So  long  as  the  men  are  obliged  to  sui)port  the  insurance  tli»^y  should 
be  protected  In  their  right  to  the  product  of  their  investment,  and  the  companies 
should  not  be  allowed  to  exploit  them  In  this  way  In  order  to  save  having  to 
pay  for  damages  wrongfully  inflicted.  The  measure  is  a  just  one  and  should 
be  made  law,  not  only  In  Iowa,  but  in  all  the  States  where  similar  attempts  are 
being  made  to  compel  railroad  men  to  Insure  themselves  against  the  ignorance 
or  carelessness  of  others  in  the  Interest  of  the  employing  corporations. 

*•  BET.IEF   ASSOCIATION    CONTRACTS. 

••This  subject  has  attracted  the  attention  of  railway  employees  to  an  unusual 
degree  of  late,  and  has  been  brought  prominently  to  the  atteuUoii  ol  Vi%\%\^\ftv^ 
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by  the  numerous  appeals  on  the  part  of  rallvvai'  employees  for  legislation  which 
would  more  fairly  protect  their  interests  than  that  which  now  exists. 

"  Voluntary  or  so-called  voluntary  relief  associations,  practically  or  wholly 
controlled  by  the  employing  cori>oration,  and  in  which  their  employees  or  seek- 
ers after  eini)loyment  are  re<iuireil  to  hold  membership  or  declare  their  willing- 
ness to  do  so,  have  always  been  distasteful  to  the  employees.  Aside  from  the 
natural  resentment  felt  by  the  employee,  the  principal  objection  to  these  relief 
assoi'latlons  lies  in  the  fact  that  the  employee,  uinm  becoming  a  member  of  the 
association,  is  required  to  sign  a  contract  under  which  if  he  is  injured  while  In 
the  discharge  of  his  duties  and  accepts  the  temporary  financial  relief  provided 
by  the  association,  he  relinquishes  and  releases  all  right  to  recover  damages 
against  the  employing  corporation  through  suit  at  law.  On  the  one  hand,  it 
is  held  that  the  man  in  search  of  employment,  and  who  has  behind  him  the  im- 
perative duty  of  providing  for  those  who  are  dei»endent  uix>n  his  dally  toll  for 
sustenance,  will  not  hesitate  long  about  signifying  his  willingness  to  become  a 
member  of  the  relief  association. 

"  It  Is  claimed  that  the  contract  releasing  the  company  from  liability  for 
damages  in  consideration  of  receiving  benefits  from  the  association  is  secured 
under  duress;  that  ^t  is  against  public  policy;  that  It  lacks  the  essential  to 
all  contracts — consideration ;  that  it  strikes  down  the  vohmtary  right  to  con- 
tract, and  that  It  la<*ks  mutuality.  On  the  other  hand,  all  these  claims  are  denied 
and  it  is  claimed  that  the  contract  Is  a  purely  voluntary  one.  It  is  said  that 
the  employee  can  elect  for  himself,  in  the  event  of  his  receiving  i>ersonal  Injury-, 
whether  he  will  relinquish  his  claim  against  the  relief  association  or  release 
his  right  to  attempt  to  recover  through  api>eal  to  the  courts.  Inasmuch  as  the 
employee  can  secure  Insurance  against  accident,  and  even  against  illness  from 
many  causes,  without  any  conditions  other  than  the  payment  of  the  premium, 
and  that  premium  but  slightly.  If  any,  higher  than  .that  paid  to  the  relief  asso- 
ciation. It  can  not  be  said  that  the  association  is  maintained  through  a  spirit  of 
pure  magnanimity.  It  Is  established  and  mantained  as  a  means  of  escaping 
legal  liability  for  personal  injuries  to  employees. 

'*At  the  last  session  of  the  Iowa  legislature  an  amendment  to  the  laws  of  the 
State  abrogating  and  avoiding  such  contracts  of  release  of  liability  was  the 
occasion  of  the  most  earnest  and  spirited  contest  during  the  session.  In  the 
closing  hours  of  the  session  the  amendment  was  defeated  In  the  senate,  having 
been  passed  by  a  very  large  majority  of  the  house.  It  will  undoubtedly  be 
again  introduced  at  the  next  session,  and  one.  at  least,  of  Its  sti'ongest  oppo- 
nents in  the  last  session  has  declared  his  intention  of  supporting  it  in  the 
future."     (EMitorial  from  the  Railway  Conductor  for  November,  1897,  p.  753.) 

The  following  resolution  was  adopted  by  the  State  legislative  board  of 
railroad  employees  of  Pennsylvania,  at  its  meeting  at  Sunbury,  Pa.,  April  27, 
1900: 

"  Whereas  the  relief  associations  now  operated  by  the  Baltimore  and  Ohio, 
Pennsylvania,  and  Philadelphia  and  Reading  Railroad  companies  Impose  unfair 
conditions  on  the  employees  of  said  roads.  Inasmuch  as  the  employees  are 
required  to  pay  the  largest  |>art  of  the  money  that  goes  to  make  up  the  funds, 
but  are  denied  the  right  of  majority  representation  on  tlie  managing  boards, 
and  are  re<iuired  to  release  the  companies  from  responsibility  for  injury  before 
they  can  receive  benefits  from  these  funds  which  they  themselves  have  furnished 
the  greatest  part  of;  and  as  meml>ership  in  these  associations  is  practically 
compulsor>%  it  keeps  employees  out  of  labor  organizations,  as  many  of  them 
find  It  ditticult  to  pay  the  dues  in  both,  and  they  are  therefore  denied  the 
benefits  and  protection  which  labor  organizations  give  them,  and  in  consequence 
are  left  more  to  the  mercy  of  the  companies;  and  as  these  roads  branch  out 
and  absorb  new  lines,  these  unjust  conditions  are  imposed  upon  the  employees 
of  the  new  lines  taken  in :  Therefore,  be  it 

''Resolvedy  That  we  condemn  these  associations,  and  assert  that  Instead  of 
their  object  being  that  of  benevolence,  as  claimed  by  the  companies,  they  are 
based  upon  iniquitous  principles,  controlled  by  arbitrary  laws,  and  are  in  viola- 
tion of  the  laws  of  Congress;  and  we  earnestly  ask  Congress  to  investigate 
these  as.sociations  and  pass  a  law  that  will  prevent  their  being  further  imposed 
ui>on  railroad  employees." 

It  may  be  said,  as  has  been  said  before,  that  these  are  only  the  utterances  of 
the  officers  and  leaders  of  the  organizations,  and  they  do  not  express  the 
feeling  of  the  emjjolyees  toward  these  relief  departments,  and  that  the  employees 
are  i>erfectly  satisfied.  President  Covven,  ♦)f  the  Baltimore  and  Oliio  Railroad 
Company,  said  in  his  testimony  before  this  conunission : 

I  believe  that  the  arrangement  is  not  only  a  i>erfectly  fair  one,  but  I  think 
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It  is  one  which  is  approved  by  99  per  cent  of  our  men."     (Hearings  before  the 
Industrial  Commission  on  transportation,  p.  300.) 

I  want  to  say  that  Mr.  Cowen  either  did  not  Icnow  wliat  he  was  tallying  about 
or  tried  to  misrepresent  matters  to  this  Commission.  Which  was  the  case  I 
am,  of  course,  unable  to  say.  I  had  tallced  with  many  employees  of  the  Balti- 
more and  Ohio  Railroad,  and  never  heard  one  of  them  say  that  he  was  satis- 
fied with  the  relief  department,  but  after  reading  this  statement  of  Mr.  Cowen *8 
1  concluded  that  it  was  proper  that  this  Commission  should  be  furnished  with 
evidence  coming  directly  from  the  employees;  so,  with  the  approval  of  Grand 
Master  Morrissey,  of  the  Brotherhood  of  Railroad  Trainmen,  I  sent  a  copy  of 
the  following  circular  to  each  lodge  of  that  organization  located  on  the  Balti- 
more and  Ohio  and  Pennsylvania  railroads : 

The  Raleigh, 
Washington,  D,  C,  February  10,  1900, 

To  all  Lodges  of  the  Brotherhood  of  Railroad  Trainmen  on  the  Baltimore  and 
Ohio  and  Pennsylvania  Railroads. 

Dear  Sirs  and  Brothers:  The  United  States  Industrial  Commission  is  in- 
yestigating  the  subject  of  "  Railroad  relief  departments,"  and  as  I  have  been 
requested  by  the  Connnission  to  appear  before  it  In  the  near  future  and  give 
testimony  upon  this  and  several  other  questions  in  which  we  are  interested,  I 
desire  to  be  in  a  position  to  state  to  the  Commission  exactly  how  the  employees 
feel  toward  these  associations,  and  would  respectfully  ask  you  to  furnish  me, 
over  tlie  signatures  of  your  master  and  secretary  and  under  lodge  seal,  answers 
to  the  questions  submitted  on  attached  blank. 

Kindly  fill  out  this  blank  and  return  to  me  at  Hotel  Raleigh,  Washington, 
D.  C,  in  the  Inclosed  enveloi>e  at  your  earliest  convenience.  Care  will  be  taken 
to  protect  the  officers  signing  this  statement. 

Fraternally,  yours,  H.  R.  Fuller. 

Cleveland,  Ohio,  February  11,  1900. 

Circulation  of  this  letter  with  accompanying  questions  is  approved. 

P.  H.  Morrissey,  Grand  Master  B.  R.  T. 

Name  of  railroad  system  upon  which  your  lodge  is  located?    

Number  of  members  of  your  lodge  employed  on  said  system?    

(1)  Is  membership  in  the  relief  department  considered  by  the  employees 
to  be  voluntary  or  compulsory?    

(2)  Do  men  who  seek  employment  receive  It  if  they  do  not  make  application 
for  membership  in  the  relief  dei)artineiit?    

(3)  Is  the  blank  application  for  membership  In  the  relief  department  handed 
to  the  new  employee  without  solicitation  on  his  part?    

(4)  Are  the  actions  of  the  company's  representatives  such  as  to  make  him 
believe  that  the  filling  out  of  this  blank  by  him  Is  necessary  for  him  to  secure 
employment?    

(5)  Are  employees  who  are  already  in  the  service  and  not  members  of  the 
relief  department  coerced  or  Intimidated  into  joining  It?    

(6)  If  so,  in  what  way  is  this  generally  done?    

(7)  Is  the  amoiuit  deducted  from  the  pay  of  the  employees  each  month  by 
the  company  considere<l  by  them  to  be  a  voluntary  contribution  on  their  part, 
or  do  they  consider  that  they  are  required  by  the  company  to  pay  thisHmount 
to  the  relief  dei)artment?    

(8)  Do  you  tijiiik  membership  in  the  relief  department  has  a  tendency  to 
keep  members  out  of  lal)or  organizations  on  account  of  their  being  unable  to 
pay  the  dues  In  both?    

(9)  Are  members  of  the  relief  department  granted  special  privileges  over 
those  who  are  not  members?    

(10)  Do  the  employees  consider  it  fair  that  upon  receiving  benefits  from  the 
relief  department  they  should  be  required  to  release  the  couipany  from  resiwnsl- 
bility  for  Injury?    

(11)  Do  you  agree  with  the  opinion  that  the  iirlme  objects  of  the  railroad 
companies  in  operating  relief  departments  are  to  dei)rive  the  employees  of  their 
right  to  recover  for  injury  and  to  alienate  their  interests  from  our  brother- 
b^Mls?    


liocation  of  lodge, ;   date, ,  1900;    name  of  lodge,  ; 

No.  of  lodge, . 

[SEAL.]  ,  Master, 

,  Secretary, 

The  following  table  shows  the  result  of  the  answers  of  the  employees  of  the 
Pennsylvania  Railroad  to  these  questions: 
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3200  BEGULATION   OF   BAILWAY  RATES. 

The  total  number  of  lodges  making  replies  to  the  questions  was  45.  They 
came  from  36  cities  and  towns  In  8  difTerent  States,  and  represent  4,031 
members. 

According  to  the  answers  received  to  question  1,  96  per  cent  say  that  member- 
ship in  the  relief  department  is  considered  by  the  employees  to  be  compulsory. 

In  answer  to  question  2,  78  per  cent  say  that  men  who  seek  employment  do 
not  receive  it  if  they  do  not  make  application  for  membership  in  the  relief 
department. 

In  answer  to  question  3,  9-1  per  cent  say  the  blank  application  for  membership 
in  the  relief  department  is  handed  to  the  new  employee  without  solicitation  on 
his  part 

In  answer  to  question  4,  83  per  cent  say  that  the  actions  of  the  company's 
representatives  are  such  as  to  make  him  believe  that  the  flUing  out  of  this  blank 
by  him  is  necessary  to  secure  employment 

In  answer  to  question  5,  85  per  cent  say  that  employees  who  are  already  in 
the  service  and  not  members  of  the  relief  department  are  coerced  or  intimi- 
dated into  Joining  it. 

The  answei's  to  question  6  show  the  numerous  coercive  tactics  employed  by 
the  company  to  get  the  employees  to  Join  the  relief  department  Couple  these 
to  the  statement  made  by  a  railroad  manager  to  Prof.  E.  R.  Johnson,  "  That  he 
did  not  care  whether  it  was  compulsory  to  Join  the  association  or  not,  for  the 
reason  that  the  indirect  pressure  that  the  corporation  could  bring  to  bear  would 
accomplish  the  same  result"  and  I  think  it  clearly  proves  that  the  employees 
are  re<juired  to  join  these  associations  against  their  will.  (For  statement'  of 
railroad  manager  here  referred  to,  see  Hearings  before  Industrial  Commission 
on  Transportation,  p.  57.) 

In  answer  to  question  7,  97  per  cent  say  that  the  amount  paid  into  the  relief 
fund  by  the  employees  is  not  a  voluntary  contribution,  but  that  they  are  required 
by  the  company  to  pay  it 

In  answer  to  question  8,  100  per  cent  say  that  they  think  membership  in  the 
relief  department  has  a  tendency  to  keep  members  out  of  labor  organizations 
on  account  of  their  being  unable  to  pay  the  dues  in  both. 

In  answer  to  question  9,  57  per  cent  say  that  members  of  the  relief  department 
are  granted  8i>ecial  privileges  over  those  who  are  not  members. 

In  answer  to  question  10,  100  per  cent  say  that  they  do  not  consider  it  fair 
that  upon  receiving  benefits  from  tlie  relief  department  they  should  be  required 
to  release  the  company  from  responsibility  for  injury. 

In  answer  to  question  11,  92  per  cent  say  that  they  agree  with  the  opinion 
that  the  prime  objects  of  railroad  companies  in  operating  relief  departments 
are  to  deprive  tlie  employees  of  the  right  to  recover  for  injury  and  alienate 
their  interests  from  our  brotherhoods. 

The  following  table  shows  the  result  of  the  answers  of  the  employees  of  the 
Baltimore  and  Ohio  Railroad  to  the  questions: 
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3204    *  BEGULATION    OP.  RAILWAY   lUTES. 

The  total  number  of  lodges  making  replies  to  the  questions  was  28.  They 
came  from  26  cities  and  towns  in  7  different  States  and  represent  1,674 
members. 

In  answer  to  question  1,  100  per  cent  say  that  membership  in  the  relief  de- 
partment is  considered  by  the  employees  to  be  compulsory. 

In  answer  to  question  2,  100  per  cent  say  that  men  who  seek  employment  do 
not  receive  it  if  tliey  do  not  make  application  for  membership  in  the  relief 
department 

In  answer  to  question  3.  100  per  cent  say  the  blank  application  for  member- 
ship in  the  relief  department  is  handed  to  the  new  employee  without  solicita- 
tion on  his  part 

In  answer  to  question  4,  100  per  cent  say  that  the  actions  of  the  company's 
representatives  are  such  as  to  make  him  believe  that  the  filling  out  of  this 
blank  by  him  is  necessary  to  secure  employment 

In  answer  to  question  5,  69  per  cent  say  that  the  employees  who  are  already 
in  the  service  and  not  members  of  the  relief  department  are  coerced  or  intimi- 
dated into  Joining  it  This  low  percentage  may  be  accounted  for  by  the  fact 
that  24  per  cent  of  the  answers  to  this  question  say  that  all  belong  to  the  relief 
department ;  consequently  there  Is  no  reason  to  coerce  them. 

The  answers  to  question  6  are  similar  to  the  answers  given  by  the  Pennsyl- 
vania employees  to  the  same  question,  and,  as  I  have  before  said,  show  the 
many  ways  the  company  goes  al)out  it  to  force  the  employees  into  the  associa- 
tion. 

In  answer  to  question  7,  100  per  cent  say  tliat  the  amount  paid  into  the  relief 
fund  by  the  employees  is  not  a  voluntary  contribution,  but  they  are  required  by 
the  company  to  pay  it 

In  answer  to  question  8,  92  per  cent  say  that  they  think  membership  in  the 
relief  department  has  a  tendency  to  keep  members  out  of  labor  organizations 
on  account  of  their  being  unable  to  pay  the  dues  in  both. 

In  answer  to  question  9,  3i^  per  cent  say  that  meml>ers  of  the  relief  depart- 
ment are  granted  special  privileges  over  those  who  are  not  memliers.  This  low 
per(?entage  may  also  be  accounted  for  by  the  fact  that  40  per  cent  of  the  answers 
to  this  question  say  that  all  belong  to  the  relief  department 

In  answer  to  question  10,  100  per  cent  say  that  they  do  not  consider  it  fair 
that  upon  receiving  benefits  from  the  relief  department  they  should  be  required 
to  release  the  company  from  responsibility  for  injury. 

In  answer  to  question  11,  100  per  cent  say  that  they  agree  with  the  opinion 
that  the  prime  objects  of  railroad  companies  In  operating  relief  departments  are 
to  deprive  the  employees  of  the  right  to  recover  for  Injury  and  alienate  their 
interests  from  our  brotherhoods. 

In  addition  to  the  answers  to  these  questions  received  from  the  lodges  I  have 
received  numerous  letters  and  papers,  sent  unsolicited  by  members  of  these 
relief  departments,  which  are  very  unfavorable  to  the  departments.  The  fol- 
lowing are  some  of  them.  In  order  to  fully  protect  the  men  who  wrote  tliese 
letters  I  withhold  their  names,  but  I  liave  the  original  letters  here  with  me  and 
would  like  to  have  the  commission  look  them  over: 


"  H.  R.  Fuller, 

^'Washington,  D.  C: 


The  relief  department  has  made  amondmoiits  to  the  by-laws  without  con- 
sulting the  ones  who  pay  to  keep  It  up,  and  make  laws  in  which  we  have  no  say 
whatever,  and  In  the  last  lot  of  amendments  adopted  by  tliem  all  of  our  mem- 
bers kicked  against  those  changes,  but  they  were  made  all  the  same  and  they 
were  given  to  us  after  they  were  adopted  l)y  tlie  ollicials.  We  had  no  vote  In 
the  matter  and  have  no  say  whatever  what  slmli  Ir*  tlie  laws  which  govern  us 
and  what  shall  be  done  with  tlie  money  we  pay  In,  and  we  don't  know  what 
l)ecomes  of  it  only  what  they  choose  to  put  on  pa[ier  and  give  us,  and  no  Infor- 
mation will  be  given  us,  as  we  have  tried  to  find  out  such  things  the  same  as 
we  do  in  our  own  lodge  room. 
"  Yours,  fraternally." 


••  Mr.  H.  R.  Fuller, 
^'Washington,  D.  G. 

*•  Dear  Sir  :  Your  letter  of  a  few  days  ago  was  recieved  and  contents  noted. 
The  Inclosed  sheet  was  filled  out  and  Inclosed  you  for  your  consideration,  etc., 
and  hope  that  the  matter  will  be  taken  up  at  the  earliest  i)ossibIe  moment  to 
see  what  can  be  done. 
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t» 


Of  course  yon  will  understand  you  will  have  to  treat  our  names  as  confi- 
dential, otherwise  there  will  be  consequences. 
Fraternally,  yours." 


•« 


*•  Mr.  H.  R.  Fuuj», 

**Leffislaiive  Representative,  Washington,  D,  O. 

"  Deab  Sib  and  Brother  :  Yours  of  the  17th  received  and  noted.  Think  you 
will  find  blank  O.  K.  now.  The  Pennsylvania  Railroad  relief  is  in  a  way  not 
conipulsoi7 ;  men  are  employed  without  Joining  relief,  but  are  almost  forced  to 
Join  aftenvards.  They  are  made  to  believe  that  if  they  are  not  members  of 
relief  they  may  expect  to  get  released  at  any  time. 
"  Fraternally,  yours." 

-  H.  R.  FuLi^B,  Esq. 

"Dear  Sir  and  Brother:  I  think  I  Can  give  you  some  Information  that  will 
be  of  use  to  you,  but  if  3'ou  make  use  of  the  same  I  would  ask  that  my  name  be 
not  mentioned.  The  Baltimore  and  Ohio  relief  has  a  clause  in  their  regulations 
which  says  that  after  a  member  becomes  65  years  old  and  is  unable  to  work 
that  he  will  be  pensioned.  My  father  has  been  in  the  employ  of  the  Baltimore 
and  Ohio  for  forty-nine  years  and  has  a  record  of  never  having  been  suspended. 
He  is  now  71  years  old  and  unable  to  work.  He  applied  for  a  pension  but  as  yet 
has  not  received  it,  and  the  excuse  for  not  giving  him  the  same  Is  that  there  Is 
not  enough  money  In  the  pension  feature  to  put  any  more  on  it,  yet  the  relief 
has  posters  all  around  stating  that  they  have  money  to  lend  employees  on 
houses,  etc.  My  fntlier  has  been  a  meml>er  ever  since  it  started.  If  this  was 
some  boss  he  would  iuive  got  it  without  much  trouble.  For  what  I  pay  in  the 
relief  I  can  get  alK)ut  three  times  the  benefits  in  other  organizations. 
"  Yours,  ill  H.,  S.,  and  I. 

"  P.  S. — Please  destroy  this  communication." 

[Oamden  Lodge,  No.  257,  Brotherhood  of  Railroad  Trainmen,  meets  second  and  fourth  Sun- 
days at  1  p.  m.] 

*•  Camden,  N.  J.,  AprU  6,  1900, 
"  H.  R.  Fuller. 

"Dear  Sir  and  Brother:  Inclosed  you  will  find  copies  of  letters  in  regard  to 
the  voluntary  relief  fund  of  the  Pennsylvania  Railroad  system.  I  have  the 
original  letters  in  my  possession,  but  have  promised  not  to  divulge  the  names  of 
supervisor  or  foreman.  I  think  it  would  be  well  to  have  the  copies  typewritten, 
as  my  handwriting  is  well  known  here,  for  I  suppose  you  will  use  them  in  your 
work.  Hoping  for  tlie  full  success  of  your  enterprise, 
**  I  remain,  fraternally,  yours." 

The  following  are  the  copies  of  the  letters  that  were  inclosed  with  the  above 
letters : 

**  Pennsylvania  Rahjioad, 
**  West  Jersey  and  Seashore  Division, 

*•  Woodbury,  January  SO,  1900. 
-S . 

"  Dear  Sm :  I  think  by  this  time  you  have  been  able  to  Judge  If will 

suit  you  in  the  gang. 

"  Please  get  him  to  Join  tlie  relief  fund  at  once.  If  he  will  not,  get  another 
man  that  will. 

"  Yours,  truly,  *' ,  Supervisor,** 

"  Pennsylvania  Railroad, 
"West  Jersey  and  Seashore  Division, 

••  Woodbury,  N.  J.,  March  20,  1900. 

**To  all  Foremen,  Salem  Branch  and  Bridgeton  Branch: 

*•  You  will  arrange  to  in<Tease  your  force  April  1,  one  (1)  more  laborer,  mak- 
ing a  total  of  three  (3)   laborers,  at  12  cents  per  hour.     Condition  of  employ- 
ment of  this  man  Is  that  he  Join  the  relief  fund ;  also  give  their  full  names. 
"  Yours,  truly, 

" ,  Supervisor.** 

Now,  I  ask  you,  Mr.  Chairman,  to  compare  the  answers  contained  In  these 
tables,  also  these  few  letters,  to  the  statement  of  I'resident  Cowen  that  the  relief 
department  is  approved  by  99  per  cent  of  the  men.     Is  it  reasonable  to  think 
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that  these  employees  aprove'an  association  which  they  are  compelled  or  forced 
to  Join  to  bold  their  i>08ition8 — an  association  which  tal^es  from  them  their  legal 
rights  because  they  drew  benefits  from  a  fund  that  they  themselTer  have  cre- 
ated over  80  per  cent  of?  I  would  answer  no.  The  manhood  and  Independence 
of  these  men  rebel  against  such  unjust  conditions,  and  they  are  opposed  to  these 
associations  rather  than  in  favor  of  them.  If  Mr.  Cowen  had  said  that  {)9  per 
cent  of  the  men  were  opposed  to  these  associations,  I  thiuk  his  statement  would 
h»ve  come  nearer  being  correct. 

A  very  small  per  cent  of  the  roads  operate  relief  associations;  but  they  are 
slowly  growing,  and  the  large  lines  which  now  operate  them  are  leasing  and 
buying  in  new  branches.  The  relief  departments  are  introduced  on  the  newly 
acquired  lines,  and  in  this  way  are  being  extended  year  by  year.  Speaking 
theoretically,  I  believe,  from  a  competitive  standpoint,  that  the  roads  which  oper- 
ate relief  departments  have  an  advantage  over  tliose  which  do  not,  inasmuch  as 
they  reduce  damage  suits,  which  must  nienn  thousands  of  dollars  to  the  com- 
panies each  year.  This  was  practically  admitted  by  Mr.  Ck)wen  when  he  said 
that  these  associations  had  almost  entirely  done  away  with  damage  suits.  To 
put  all  roads  on  the  same  level  in  this  regard  means  that  we  must  do  one  of 
two  things — allow  these  departments  to  be  extended  to  all  roads,  which  would 
be  to  extend  an  evil  which  the  employees  would  bitterly  resist,  or  prohibit  their 
further  operation  by  the  roads  now  having  them. 

Section  10  of  the  act  of  Congress  approved  June  1.  1898,  forbids  the  making 
of  membership  in  these  associations  a  crondition  of  employment  It  also  forbids 
the  employer  from  requiring  tlie  employee  to  enter  Into  these  contracts  releas- 
ing the  employer  from  responsibility  for  injury ;  but  this  law  is  being  openly 
violated  and  defied.  In  order  to  show  to  the  Commission  how  boldly  these 
railroad  companies  do  this,  I  will  quote  that  part  of  the  law  applying  to  such 
cases  and  then  quote  some  of  the  words  used  by  these  companies  in  defiance  of 
it    The  law  reads : 

"  That  any  employer  subject  to  the  provisions  of  this  act,  and  any  o£l5cer, 
agent,  or  receiver  of  such  employer  ♦  ♦  ♦  who  shall  require  any  employee 
or  any  person  seeking  employment,  as  a  condition  of  such  employment  to  enter 
into  a  contract  whereby  such  employee  or  applicant  for  employment  shall  agree 
to  contribute  to  any  fund  for  charitable,  social,  or  beneficial  purposes,  to  release 
such  employer  from  legal  liability  for  any  personal  injury  by  reason  of  any 
benefit  received  from  such  fund  beyond  the  proportion  of  the  benefit  arising 
from  the  employer's  contribution  to  such  fund,  *  ♦  ♦  Is  hereby  declared  to 
be  guilty  of  a  misdemeanor,  and,  upon  conviction  thereof,  in  any  court  of  the 
United  States  of  competent  jurisdiction  In  the  district  in  which  such  offence  was 
committed,  shall  be  punished  for  each  offence  by  a  fine  of  not  less  than  one  hun- 
dred dollars  and  not  more  than  one  thousand  dollars." 

Letter  of  President  Huntington,  of  the  Southern  Pacific  Railway,  to  the  em- 
ployees of  that  road  on  February  15,  1900 : 

"  *  ♦  *  Applicants  for  employment  after  March  1,  1900,  must  become 
members  of  the  relief  departments  before  entering  the  company's  service." 

President  Cowen,  of  the  Baltimore  and  Ohio  Railroad,  when  testifying  before 
this  Commission,  after  having  had  this  law  read  to  him,  said : 

"  If  it  is  sought  by  that  act  to  change  the  agreement  that  is  made  between  the 
railroad  company  and  its  employees,  I  should  say  that  the  act  is  invalid — that  a 
party  has  a  perfect  right  to  make  that  agreement  on  his  part,  and  the  railroad 
compacy  has  the  right  to  make  that  agreement.  I  should  take  that  position  im- 
hesitatingly,  even  if  I  thought  that  act  covered  our  department.  It  is  an  enor- 
mous advantage  to  the  employee." 

He  'was  then  asked  this  question : 

"  As  a  lawyer,  would  you  not  take  the  position  that  the  law  should  be  com- 
piled with  until  declared  unconstitutional?" 

To  this  he  answered : 

"  No ;  I  would  not.  On  the  contrary,  the  only  way  you  are  going  to  get  a 
decision  as  to  its  constitutionality  is  not  to  comply  with  it." 

This  convinces  me  that  the  law  on  this  question  is  inadequate,  and  that  as 
long  as  these  relief  associations  are  allowed  to  exist,  just  so  long  will  these 
companies  take  unfair  advantages  of  the  employees;  and  I  think  the  only 
effective  remedy  is  to  legislate  these  associations  out  of  existence  by  prohibiting 
railroad  companies  from  operating  them.  I  would,  however,  require  the  rail- 
road companies  to  still  carry  the  insurance  of  those  employees  that  they  have 
forced  Into  the  associations  and  have  become  so  crippled  or  grown  so  old  that 
no  other  Insurance  company  will  insure  them. 
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[8.  4092,  Fifty-eighth  Congress,  second  session.! 

Febbuabt  3/1904. — Mr.  Penrose  introduced  the  following  bill;  which  was 
read  twice  and  referred  to  the  Committee  on  the  Judiciary. 

Mabch  7,  1904. — Ck)mmittee  on  the  Judiciary  discharged  from  further  consid- 
eration; referred  to  the  Committee  on  Interstate  Commerce. 

A  BILL  Relating  to  liability  of  common  carriers  by  railroads  In  the  District  of  Colnmblft 
and  Territories  and  common  carriers  by  railroads  engaged  in  commerce  between  the 
States  and  between  the  States  and  foreign  nations  to  their  employees. 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  of  the  United  States 
of  America  in  Congress  assembled.  That  every  common  carrier  by  railroad  en- 
g^aged  in  trade  or  commerce  in  the  District  of  Columbia,  or  In  any  Territory  of 
the  United  States,  or  between  the  several  States,  or  between  any  Territory  and 
another,  or  between  any  Territory  or  Territories  and  any  State  or  States,  or 
the  District  of  Columbia,  or  with  foreign  nations,  or  between  the  District 
of  Columbia  and  any  State  or  States  or  foreign  nations,  shall  be  liable  to 
any  of  its  employees,  or,  in  the  case  of  his  death,  to  his  heirs  at  law,  for 
all  damages  which  may  result  from  the  negligence  or  mismanagement  of  any 
of  its  officers,  agents,  or  employees,  or  by  reason  of  any  defect  or  insufficiency 
in  its  cars,  engines,  appliances,  machinery,  track,  roadbed,  ways,  or  works. 

Sec.  2.  That  In  all  actions  hereafter  brought  against  any  such  common  car- 
riers by  railroad  to  recover  damages  for  personal  injuries  to  an  employee,  or 
where  such  injuries  have  resulted  in  his  death,  the  fact  that  the  employee  may 
hare  been  guilty  of  contributory  negligence  shall  not  bar  a  recovery  where  hla 
contributory  negligence  was  slight  in  comparison  to  that  of  the  employer. 

Sec.  3.  That  no  contract  of  employment,  insurance,  relief  benefit,  or  indemnity 
for  injury  or  death  entered  into  by  or  on  behalf  of  any  employee,  nor  the  accept- 
ance of  any  such  insurance,  relief  benefit,  or  indemnity  by  the  person  entitled 
thereto  shall  constitute  any  bar  or  defense  to  any  action  brought  to  recover  dam- 
ages for  personal  injuries  to  or  death  of  such  employee:  Provided,  however. 
That  upon  the  trial  of  such  action  against  any  such  common  carrier  by  railroad 
tlie  defendant  may  set  off  therein  any  sum  It  has  contributed  toward  any  such 
insurance,  relief  benefit,  or  Indemnity  that  may  have  been  paid  to  the  injured 
employee,  or,  in  case  of  his  death,  to  his  heirs  at  law. 

Sec.  4.  That  nothing  In  this  act  shall  be  held  to  limit  the  duty  of  common  car- 
riers by  railroads  or  impair  the  rights  of  their  employees  under  the  safety- 
appliance  act  of  March  second,  eighteen  hundred  and  ninety-three,  as  amended 
April  first,  eighteen  hundred  and  ninety-six,  and  March  second,  nineteen  huji- 
drc^  and  three. 


EXPORT  OF   COMMITTEE  OF  CHAMBER  OF  COMMERCE  OF  THE 

STATE  OF  HEW  TORE. 

Senator  EIean.  I  desire,  on  behalf  of  the  chairman,  to  present  the 
report  of  the  committee  on  internal  trade  and  improvements  of 
the  Chamber  of  Commerce  of  the  State  of  New  York.  It  is  under 
the  seal  of  the  chamber  of  commerce,  and  I  should  like  to  have  it 
printed  in  the  minutes : 

Chamber  of  Commerce  of  the  State  of  New  York, 

New  York,  May  17, 1905. 
Hon.  Stephen  B.  Elkins, 

Chairman  Committee  on  Interstate  Commerce, 

Senate.  Washington,  D.  C. 

Dear  Sir:  I  send  you  herewith,  for  the  information  of  your  com- 
mittee, a  certified  copy  of  a  report  adopted  by  the  chamber  of  com- 
merce, on  tlie  2d  of  February  last,  on  the  proposed  increase  of  power 
to  the  Interstate  Commerce  Commission. 
Very  respectfully, 

Geo.  Wu£Oii,  Secretary. 
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Report  of  the  committee  on  internal  trade  and  improvem^ents  of  the 
Chamber  of  Commerce  of  the  State  of  New  York  on  the  proposed 
increase  of  power  to  the  interstate  Commerce  Commission. 

[Adopted  by  the  chamber,  February  2,  1905.] 

To  the  Chamber  of  Commerce: 

The  Chamber  of  Commerce  of  the  State  of  New  York  represents 
the  mercantile,  manufacturing,  transportation,  and  commercial  inter- 
ests of  the  State  generally.  These  are  all  closely  interwoven  with 
the  business  interests  of  the  whole  country,  subject  to  the  same  influ- 
ences, and  fostered  or  depressed  alike  hy  favorable  or  adverse  forces. 

The  cost  of  transportation  is  a  most  important  factor  in  determin- 
ing the  measure  of  profit  and  the  degree  of  business  prosperity.  Uni- 
form rates,  granted  alike  to  all  interests  under  similar  circimistances, 
are  indispensable  for  the  protection  and  preservation  of  the  rights 
of  individuals  and  localities.  It  is  a  well  defined  and  well  recogiuxed 
duty  of  common  carriers  to  treat  the  public  alike,  except  in  so  far  as 
the  wholesale  and  retail  principle,  or  other  well  recognized  causes, 
may  justify  differentiation. 

We  are  opposed  to  unjust  discrimination  in  favor  of  individuals, 
corporations,  or  localities.  We  are  opposed  to  secret  rates,  rebates, 
or  drawbacks  as  a  means  of  discrimination.  We  believe  the  freight 
of  a  shipper,  loaded  upon  the  cars  of  the  railroad  on  its  own  tracks, 
is  entitled  to  as  favorable  a  rate  as  though  loaded  upon  a  siding 
extending  into  the  factory  or  warehouses  of  another  shipper.  It 
seems  to  oe  generally  conceded  that  in  many  localities  the  ownership 
of  terminal  trackage  or  cars  specially  fitted  for  the  transportation  of 
certain  classes  of  goods  is  made  the  basis  of  discriminatmg  rates  to 
the  owners  of  such  trackage  or  cars  to  the  great  detriment  of  their 
competitors  in  business. 

We  believe  the  railroads  should  in  general  own  or  control  the  cars 
used  in  transportation,  and  in  case  of  the  use  of  specially  constructed 
cars,  not  owned  by  the  railroad  granting  the  rate,  a  uniform  com- 
pensation should  be  fixed,  of  which  any  and  all  shippers  could  take 
advantage. 

In  1879  this  chamber  after  much  labor  induced  the  legislature  of 
the  State  of  New  York  to  create  a  committee  of  investigation  to 
inquire  into  the  question  of  discrimination  against  the  city  of  New 
York  and  in  favor  of  other  seaboard  cities;  discriminations  as  be- 
tween localities  and  as  between  individuals.  The  committee  thus 
created  took  over  6,000  pages  of  testimony,  and  the  state  of  affairs 
disclosed  fully  justified  all  the  criticism  which  had  been  made.  The 
rankest  and  most  unjust  favoritism  was  shown  to  exist.  As  a  result 
of  such  investigation  the  committee  reported  bills  which  became  laws, 
regulating  the  much-abused  proxy  at  stockholders'  meetings  and  pre- 
scribing in  great  detail  the  form  of  report  which  railroads  were 
required  to  make,  so  as  to  make  a  contimious  balance  sheet  and  per- 
mit comparison  by  investors  of  one  year's  business  with  another. 
They  also  reported  the  bill,  which  became  a  law,  creating  the  present 
State  railroad  commission.  By  bestowing  upon  the  commission  the 
power  of  investigation  and  requiring  them  to  report  the  result  of  the 
same  it  was  hoped  that  exposure  and  publicity  would  correct  existing 
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wrongs  and  inequalities  and  deter  the  creation  of  new  ones;  that  the 
restraining  influence  of  public  comment  and  criticism  would  be  most 
efficacious  in  correcting  abuses.    This  hope  has  been  fairly  realized. 

This  chamber  worked  hard  for  the  creation  of  a  national  railroad 
commission,  realizing  that  the  collation  and  publication  of  statistics 
of  all  the  roads  of  the  country  would  educate  the  country  as  to  exist- 
ing and  varying  conditions  and  form  a  basis  for  intelligent  remedial 
action  where  necessary.  We  were  confident  also  that  such  a  com- 
mission, with  power  to  investigate  and  publish  the  result  of  their 
investigation,  would  be  in  a  position  to  redress  wrongs  and  adjust 
inequalities.  The  existence  oi  such  power  would  be  a  strong  deter- 
rent influence  against  wrong  practices,  and  the  recommendations  of 
the  commission  would  be  almost  certain  to  be  complied  with.  This 
belief  has  been  largely  justified  by  the  result,  for  the  record  shows 
that  90  per  cent  of  the  complaints  presented  to  the  commision  have 
been  settled  by  correspondence  and  negotiations  without  formal  pro- 
ceedings; that  of  the  remaining  10  per, cent,  in  8  per  cent  of  the 
cases  the  railroads  have  complied  with  the  orders  of  the  commission, 
and  that  there  has  been  litigation  only  with  reference  to  the  remain- 
ing 2  per  cent.  In  those  cases  the  ultimate  decisions  sustained  the 
contention  of  the  railroads  to  such  an  extent  as  to  justify  the  litiga- 
tion and  establish  the  general  purposes  of  the  railroads  to  comply 
with  the  recommendations  of  the  connnission. 

It  is  natural  for  all  officials  to  wish  to  magnify  their  office.  The 
Interstate  Commerce  Commission  have,  in  their  annual  reports  to 
Congress  and  through  other  instrumentalities  for  reaching  tne  pub- 
lic, asked  that  power  be  granted  them  to  fix  and  determine  rates  of 
transportation.  This  subject  received  great  prominence  in  the  annual 
message  of  the  President.  Several  bills  are  now  pending  in  both 
branches  of  Congress,  the  crux  of  which  is  the  granting  of  rate- 
making  powei's  to  the  Interstate  Commerce  Commission  as  now  con- 
stituted, or  some  succeeding  body. 

Since  1880,  when  this  chamb(»r  was  so  actively  interested  in  doing 
away  with  special  rates  and  discriminations  by  the  railroads,  the  cost 
of  transportation  has  tended  downward  in  a  marked  degree.  The 
slight  increase  since  1891),  amoimting  to  about  5  per  cent,  has  not 
been  in  proportion  to  the  increased  cost  of  labor  ana  materials  which 
railroads  are  compelled  to  use  in  the  conduct  of  their  affairs.  This  is 
evidenced  by  statistics  which  show  that  operating  expenses  have 
increased  in  greater  proportion  than  gross  earnings. 

The  prevailing  charges  for  railroad  traffic  in  the  United  States 
are  about  one-third  those  which  obtain  in  England  and  France, 
and  about  one-half  those  obtaining  in  Germany.  It  would  seem, 
therefore,  that  the  freight  charges  of  our  railroads  are  not  unreason- 
ably high.  As  we  understand  it,  this  rate-making  power  is  asked 
in  order  to  insure  to  the  public  a  uniform  cost  of  transportation 
rather  than  a  reduced  cost. 

The  Commission  say,  in  their  annual  report  for  1898  (p.  27)  : 

It  is  true,  as  often  asserted,  that  comparatively  few  of  our  railway  rates  are 
unreasonable  in  and  of  themselves — that  Is,  without  reference  to  other  charges 
made  by  the  same  carrier  or  to  those  of  othor  carriers  [but  they  may  operate  to 
create  a  preference  between  individuals  or  localities].    The  cases  are  exceed- 
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Ingly  rare  in  which  reasonableness  has  been  found  merely  from  the  amount 
of  the  rate  itself  as  laid  upon  the  particular  traffic  and  the  distance  it  was 
carried. 

In  the  same  year  the  chairman  of  the  Commission  made  use  of 
the  following  language  in  the  further  discussion  of  railroad  charges: 

That  is  to  say,  railroad  charges  which,  in  and  of  themselves,  are  extortion- 
ate, is  pretty  much  an  obsolete  question. 

When  these  expressions  were  used  the  rate  per  ton  per  mile  was 
almost  exactly  what  it  is  now,  the  difference  being  only  0.01  cent. 

Discriminations  and  inequalities  in  rate  of  transportation  do  exist, 
are  a  legitimate  grievance  on  the  part  of  the  public,  and  their  cor- 
rection is  a  proper  exercise  of  governmental  authority. 

The  city  of  New  York  believes  itself  discriminated  against  by  Uie 
differentials  granted  to  the  cities  of  Philadelphia  and  Baltimore, 
while  Boston^  involving  a  longer  haul,  is  given  the  same  rate  as  New 
York.  An  issue  involving  a  readjustment  and  discontinuance  of 
such  discrimination  is  now  pending  before  the  Interstate  Commerce 
Commission  in  which  the  several  cities  interested  are  parties,  and  the 
several  railroads  terminating  in  these  cities  are  also  parties.  We 
earnestly  believe  the  city  of  New  York  is  suffering  a  great  wrong, 
and  we  confidentlv  look  to  the  Commission  for  redress. 

The  Constitution  of  the  United  States  (Art.  I,  sec  9,  subdiv.  5) 
declares  that — 

No  preference  shall  be  given  by  any  regulation  of  commerce  or  revenue  to 
the  ports  of  one  State  over  those  of  another. 

The  Interstate  Commerce  Commission  is  a  body  created  by  United 
States  law,  and,  in  view  of  the  provision  of  the  Constitution  above 
quoted,  it  is  impossible  to  see  how  they  can  sanction  discriminations 
against  the  ports  of  the  State  of  New  York  in  favor  of  the  ports  of 
Pennsylvania,  Maryland,  and  Virginia. 

In  the  State  of  New  York  discriminations  as  between  different 
shippers  have  largely  been  corrected  and  fairly  done  away  with  by 
present  laws  enforced  by  our  State  railroad  commission.  Chicago 
IS  the  center  of  the  railroad  traffic  of  the  country,  and  there  is  much 
evidence  that  it  is  also  the  center  of  railroad  discrimination  as  well. 
It  is  important  to  note  this  in  view  of  the  fact  that  Illinois  was  one 
of  the  first  States  to  create  a  railroad  commission  and  give  to  the  com- 
mission power  over  rates. 

Inequalities  and  discriminations  do  exist,  but  will  granting  to  a 
railroad  commission  power  over  rates  prove  a  remedy?  AB  dis- 
criminations are  not  made  for  the  purpose  of  increasing  the  tonnage 
of  the  road.  Railway  oflScials,  having  power  over  rates,  have  in  the 
past  profited  by  such  concessions  as  well  as  the  shipper  to  whom 
they  were  granted.  A  dishonest  traffic  manager  could  as  easily  violate 
a  rate  ma<fe  by  the  commission  as  one  made  oy  his  own  management. 

We  had  upon  the  calendar  of  the  supreme  court  in  the  city  of  New 
York  (Borough  of  Manhattan),  October  1,  1903,  9,618  civil  jury 
cases  and  2,399  equity  cases  awaiting  trial.  About  18  justices  (in- 
cluding those  assigned  from  "  up-State  "  )  are  engaged  in  disposing 
of  the^e  cases.  With  this  condition  of  affairs  it  requires  three  years 
in  order  to  force  a  jury  case  to  trial,  and  the  equity  calendar  is  alxHit 
two  years  behind.    These  facts  were  fully  set  forth  in  the  testimony 
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before  the  commission  on  the  law's  delays  and  in  their  report  to  the 
lecislatiire  last  year. 

The  report  of  the  Interstate  Commerce  Commission,  1904,  page 
64,  states  that  there  were,  on  January  30,  1904,  2,358,960  tariffs  on 
file  with  the  Commission,  the  average  number  of  tariffs  filed  annu- 
ally being  over  180,000.  It  is  proposed  to  devolve  upon  the  Inter- 
state Commerce  Commission  the  duty  of  inquiring  into  the  justice 
and  fairness  of  the  rates  contained  in  these  tariffs,  and  whenever 
they  find  a  rate  to  be  unjust  or  unfair  to  fix  and  determine,  subject 
to  review,  what  the  same  shall  be  in  the  future.  The  courts  have 
decided  that  a  rate  to  be  legal  must  be  fair  to  the  investors  who  own 
the  road  as  well  as  the  shippers — a  rate  that  amounted  to  confisca- 
tion would  not  be  legal  and  would  not  stand.  The  magnitude  of 
this  task  of  determining  a  just  rate  can  not  better  be  shown  than  by 
employing  the  language  of  the  Commission  as  set  forth  in  their 
report  for  1893,  page  100: 

To  give  each  community  the- rightful  benefits  of  location,  to  keep  different 
commodities  on  an  e<iual  footing,  so  that  each  shall  circulate  freely  and  in 
natural  volume,  and  to  preacrilw  schedule  rates  which  shall  be  reasonable,  Just 
to  lK>th  shipper  and  carrier,  is  a  task  of  vast  magnitude  and  importance. 

In  the  performance  of  that  task  lies  the  great  and  permanent  work  of  public 
regulation. 

On  the  same  question  they  say  in  their  report  for  1895,  page  59: 

No  one  who  understands  the  Intricacies  of  transportation  would  care  to  as- 
sert that  the  determination  of  a  Just  rate,  or  the  decision  as  to  what  constitutes 
discrimination,  is  an  easy  task.  To  some  extent  the  principles  upon  which 
taxation  rests  must  be  allowed  in  fixing  a  just  rate;  to  some  extent  the  result 
of  the  rate  upon  the  development  of  industries  must  be  taken  into  the  account 
in  all  decisions  which  the  C'ommisslon  is  called  upon  to  make;  to  some  extent 
every  question  of  transportation  involves  moral  and  social  considerations,  so 
that  a  Just  rate  can  not  be  determined  independently  of  the  theory  of  soplal 
progress. 

Is  it  not  imposing  an  unreasonable  physical  strain  to  expect  any 
five  or  seven  men  to  perform  such  a  task?  We  have  the  greatest 
respect  for  the  Interstate  Commerce  Commission,  but  we  can  not 
ignore  our  everyday  experience  in  business  affairs,  and  they  teach 
us  that  granting  such  power  to  the  Interstate  Commerce  (Commis- 
sion and  imposing  upon  them  such  duty  is  likely  to  lead  to  disap- 
pointment. Some  idea  of  the  magnitude  of  this  undertaking  may 
fee  gained  from  the  fact  that  the  earnings  of  the  railroads  last  year 
were  in  excess  of  $1,900,000,000  and  their  capitalization  in  excess  of 
$14,000,000,000,  and  the  internal  commerce  of  the  country,  largely 
transported  by  rail,  has  been  estimated  at  $22,000,000,000. 

Is  the  present  method  of  making  freight  rates  generically  wrong? 
The  railroads  should  be  required,  by  proper  statutes  and  proper 
penalties,  to  observe  the  well-defined  dutias  that  devolve  upon  com- 
mon carriers;  but  is  it  not  wiser  to  leave  with  them  the  responsi- 
bilitv  of  making  rates? 

The  Supreme  Court,  in  discussing  the  powers  and  duties  of  the 
Commission  (167  U.  S.,  479),  say  (p.  506) : 

It  Is  charged  with  the  general  duty  of  inquiring  as  to  the  management  of  the 
buainess  of  railroad  companies  and  to  keep  itself  informed  as  to  the  manner 
Id  which  the  same  is  conducted,  and  has  the  right  to  compel  complete  and  full 
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information  as  to  the  manner  in  which  such  carriers  are  transacting  tbelr 
business.  And  with  this  linowledge  it  is  charged  with  the  duty  of  seeing  that 
there  is  no  violation  of  the  long  and  short  haul  clause;  that  there  Is  no  dis- 
crimination between  individual  shippers,  and  that  nothing  is  done  by  rebate 
or  any  other  device  to  give  preference  to  one  as  against  another;  that  no 
undue  preferences  are  given  to  one  place  or  places  or  Individual  or  class  of 
individuals,  but  that  in  all  things  that  equality  of  right,  which  is  the  great 
purpose  of  the  interstate-commerce  act,  shall  be  secured  to  all  shippers.  It 
must  also  see  that  that  publicity  which  is  required  by  section  6  is  observed 
by  the  railroad  companies.  Holding  the  railroad  companies  to  strict  compli- 
ance with  all  these  statutory  provisions,  and  enforcing  obedience  to  all  these 
provisions,  tends,  as  observed  by  Commissioner  Ck)oley  in  In  re  Chicago,  St  Paul 
and  Kansas  City  Railway  (2  Int  Com.  Com.  Rept,  231,  261),  to  both  reason- 
ableness and  equality  of  rate  as  contemplated  by  the  interstate-commerce  act 

The  Commissign,  with  their  powers  of  inquisition,  can  discover 
the  wrong,  develop  the  evidence  to  prove  the  same,  commence  suit 
in  the  courts  to  effect  a  remedy;  but  is  it  not  better  that  the  trial 
be  had  in  the  same  courts  and  with  the  same  procedure  in  which 
the  Government,  corporations,  and  individuals  alike  now  seek  re- 
dress? The  constitution  of  these  courts  and  methods  of  procedure 
are  the  growth  of  generations,  and  are  believed,  in  this  enlightened 
age,  to  be  the  best  method  of  enforcing  rights  and  redressing  wrongs. 

The  creation  of  additional  judges  or  the  assignment  of  existing 

t'udges  to  a  specially  constituted  court  in  order  to  facilitate  the 
learing  and  determination  of  cases  arising  under  the  interstate- 
commerce  law  would  be  wise  and  commendable,  but  it  seems  to  us 
that  railroads,  like  individuals,  have  the  right  to  have  questions 
involving  their  management  and  welfare,  including  making  rates, 
passed  upon  by  competent  judges,  after  a  hearing  conducted  accord- 
ing to  the  usual  rates  of  judicial  procedure,  before  the  same  be 
adjudged  wrong.  The  railways,  through  the  ownership  of  their 
securities,  represent  a  very  large  number  of  our  citizens.  The  wealth 
of  our  country  is  very  rapidly  increasing.  This  is  true  of  all  localities 
and  of  all  classes,  and  the  securities  representing  the  capitalization 
of  our  railroad  svstems  are  owned  in  varying  degrees  by  our  citizens 
throughout  the  length  and  breadth  of  the  land.  Large  and  small 
investors  own  the  same  directly  and  the  poorer  people  own  them 
indirectly,  through  their  deposits  in  the  savings  banks  and  their 
interest  in  the  life  insurance  companies.  Investors  in  these  securi- 
ties are  entitled  to  consideration  at  the  hands  of  the  Government, 
as  well  as  those  who  make  use  of  transportation  facilities.  The 
army  of  employees  who  derive  their  living  from  these  corporations 
also  have  rights  involved  in  any  serious  change  in  railroad  trans- 
portation. 

Such  wrongs  as  exist  should  be  righted.  The  President  has  our 
cordial  sympathy  in  his  efforts  to  ri^t  these  wrongs,  and  both  the 
President  and  Congress  shall  have  our  earnest  cooperation;  but  we 
can  not  persuade  ourselves,  in  the  light  of  our  own  experience,  that 
granting  the  rate-making  power  to  the  Interstate  Commerce  Com- 
mission will  realize  the  good  that  advocates  of  the  measure  hope  for. 

It  is  a  proposition  to  directly  determine  the  earning  capacity  of 
certain  properties,  and,  therefore,  to  fix  their  value.  It  grants  great 
power  over  such  earning  capacity  without  any  responsibility  on  the 
part  of  the  men  who  exercise  that  power  to  protect  the  values  or  the 
income  of  the  same,  other  than  the  responsibility  to  properly  dis- 
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charge  an  official  trust.  It  is  a  fundamental  departure  in  govern- 
mental  administration,  the  success  of  which  is  at  least  problematical, 
and  fraught,  we  fear,  with  grave  danger.  It  would  undoubtedly  be 
well  admmistered  under  the  present  administration ;  it  might  be  under 
many  administrations ;  but  it  is  easy  to  conceive  an  administration  of 
such  a  power  that  would  be  prejudicial  to  the  public  interest. 

Let  tne  statutes  clearly  define  the  duties  ox  railroads  as  common 
carriers,  with  proper  penalties  for  all  infractions  of  the  law ;  let  the 
Commission  exercise  tneir  power  of  inquisition  to  the  fullest  extent ; 
bring  all  Questions  which  the  railroads  fail  to  adjust  before  the  courts, 
and  then  let  the  court  redress  the  wrongs  and  enforce  the  rights  thus 
brought  before  them. 

_  We  believe  a  vigorous  exercise  of  the  powers  which  the  Commis- 
sion now  possesses,  and  a  vigorous  enforcement  of  existing  laws, 
would  go  very  far  toward  correcting  existing  evils. 

A.   Barton   Hepburn, 
Cleveland  H.  Dodge, 
Frank  S.  Witherbeb, 
George  Gray  Ward, 
Thomas  P.  Fowler, 
F.  D.   Underwood, 
IjEvi  C.  Weir, 
Committee  an  Internal  I'rade  and  Improvem^ents, 

Nbw  York,  January  SOj  1906. 

A  true  copy. 

[seal.]  Geo.  Wilson,  Secretary. 

BSPOST  OF  THE  IOWA  BOARD  OF  SAILROAD  COMinSSIOVERS. 

Senator  Dolliver.  In  view  of  the  references  that  have  been  made 
from  time  to  time  to  the  railroad  situation  in  the  State  of  Iowa  I 
ask  leave  to  have  printed  in  the  minutes  the  last  report  of  the  board  of 
railroad  commissioners  of  Iowa. 

There  being  no  objection,  the  following  report  was  ordered  printed : 

Twenty-seventh  annual  report  of  the  hoard  of  railroad  commissioners^ 
State  of  lowa^  for  the  year  ending  June  30^  190i. 

Hon.  A.  B.  CuMBfiNS, 

Governor  of  the  State  of  Iowa: 

As  provided  by  law,  we  herewith  submit  to  you  the  twenty-seventh 
annual  report  of  the  board.  The  report  will  contain  the  usual 
statistical  tables,  the  opinions  of  the  commission  upon  matters  pre- 
sented to  it  for  adjudication,  and  a  record  of  all  mspections,  hear- 
ing before  the  board,  and  a  brief  history  of  each  case  presented. 

jThe  work  of  this  department  is  constantly  increasing,  and  the 
results  accomplished  by  the  board  in  matters  presented  to  it  for 
adjudication  may  be  found  by  referring  to  that  part  of  this  report 
wl^rein  the  history  of  such  cases  is  presented. 
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The  law  provides  that  certain  statistical  information  oonceming 
each  and  every  railroad  company  doing  business  in  Iowa  shall  be 
contained  in  the  report  of  this  board.  This  we  have  tried  to  furnish 
as  completely  as  the  reports  furnished  us  by  the  railroad  companies 
will  permit 

The  statistical  tables  made  a  part  of  this  report  will  contain  the 
information  referred  to. 

INTERLOCKING  DEVICES. 

The  railway  companies  are  still  constructing  interlocking  devices 
at  their  crossings  at  gri^de,  as  evidenced  by  the  following  list  of 
those  placed  the  past  year: 

New  interlocking  devices  installed  during  year, 

Gowrle  crossing,  C.  and  N.  W.,  C,  R.  I.  and  P.  and  N.  and  N.  W. 
Cedar  Falls  crossing,  111.  Cent,  and  C,  R.  I.  and  P. 
Kelley  crossing,  N.  and  N.  W.  and  C.  and  N.  W. 
Colfax  crossing,  C,  R.  I.  and  P.  and  Colfax  Northern. 
Rinard  crossing,  C.  G.  W.  and  N.  and  N.  W. 
Mingo  crossing,  C.  G.  W.  and  N.  and  N.  W. 

NEW   LINES   IN    IOWA. 

During  the  past  year  about  307  miles  of  railway  have  been  built 
in  Iowa.  This  has  been  constructed  mainly  by  the  Chicago  Great 
AVestern,  the  Chicago,  Milwaukee  and  St.  Paul,  and  the  Newton  and 
Northwestern  railway  companies.  The  construction  work  done  has 
been  of  a  high  order  both  as  to  roadbed  and  bridges,  and  these  new 
lines  compare  very  favorably  with  those  that  have  been  built  many 
years. 

HIGHWAY   AND   FARM   CROSSINGS. 

In  its  report  for  1900  the  board  said : 

It  has  been  the  object  and  purpose  of  the  railway  companies,  among  other 
things,  to  strengthen  and  render  more  safe  and  substantial  the  roadl>ed  and 
tracks  throughout  the  State.  In  many  instances  the  excavations  and  obstruc- 
tions caused  thereby  have  interfered  with  the  view  of  approaching  trains  over 
highway  crossings,  and  these  new  conditions  are  making  the  same  more  or 
less  hazardous. 

With  reference  to  the  farm  crossings,  many  wooden  trestles  and  other  struc- 
tures that  from  an  early  day,  in  addition  to  acting  as  waterways  through  the 
railway  company's  embankments,  have  been  used  as  under  farm  crossings,  are 
now  being  replaced  with  stone  and  other  substantial  construction  which,  in 
many  instances,  has  had  the  effect  of  destroying  the  under  farm  crossings. 

It  has  been  the  uniform  i)olicy  of  this  board  to  encourage  under  or  overhead 
highway  and  private  crossings,  where  the  constructions  were  feasible  and  the 
expense  thereof  not  unreasonal)la 

While  the  supreme  court  of  this  State  has  held,  in  several  cases,  that  a 
grade  crossing  is  the  rule  within  the  State,  yet  we  believe  that  the  time  is  not 
far  distant  when  such  decisions  may  be  modified. 

As  we  have  said  in  our  last  report,  private  or  public  crossings  at  grade  may 
have  been  heretofore  reasonably  safe,  yet  where  the  constructions  are  so 
changed — that  is,  obstructions  along  the  company's  right  of  way  which  may 
interfere  more  or  less  with  the  view  of  appi-oaching  trains,  the  increased  uum- 
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ber  of  trains  and  the  neater  speed  thereof,  rendering  such  crossings  more 
hazardous  and  dangerous  to  the  lives  of  those  using  the  highway,  as  well  as 
the  traveling  public  and  the  employees  of  the  railway  company,  together  with 
the  Increased  number  of  such  crossings,  a  different  and  more  liberal  and  reason- 
able rule  may  be  requii*ed  In  order  that  such  crossings  may  be  reasonably  safe. 

The  oommission  ia  still  of  the  opinion  expressed  in  the  foregoing. 

INTERURBAN   RAILWAYS. 

This  report  contains  such  statistics  as  we  have  been  able  to  collect 
with  reference  to  the  interurban  electric  lines  in  Iowa.  These  have 
been  tabulated,  and  follow  the  statistics  of  the  operation  of  steam 
railway  companies  doing  business  in  Iowa. 

RETURN   PASSES   FOR   SHIPPERS  OF  LIVE   STOCK. 

Early  in  January  of  the  present  year,  western  railway  companies 
announced  the  abolishment  of  the  custom  of  furnishing  live-stock 
shippers  in  western  territory  with  return  passes.  This  action  brought 
forth  active  protest  from  the  western  live-stock  shippers,  and  upon 
its  own  motion  this  board  took  up  the  matter  in  an  informal  way 
with  the  Iowa  railway  companies.  After  conference  had  been  had 
by  this  board  with  representatives  of  the  railway  companies,  the 
thirtieth  general  assembly  of  Iowa,  then  in  session,  proposed  legis- 
lation upon  the  subject,  and  the  commissioners  thought  it  best,  imder 
the  circumstances,  to  take  no  further  action  until  the  legislature  had 
declared  its  purpose.  The  le^slature  passed  a  law  known  as  chapter 
76,  wherein  carriers  are  required  to  issue  return  passes  to  shippers 
of  live  stock.  The  commissioners  went  into  Chicago  on  April  26, 
1904,  to  have  further  conference  with  the  railway  companies  upon 
this  subject.  They  were  received  by  the  representatives  of  the  rail- 
way companies  interested,  into  three  different  conferences,  with  final 
result  that  orders  were  issued  on  all  western  lines  to  restore  the  former 
privileges  of  return  passes  to  shippers  of  live  stock,  not  only  on  ship- 
ments beginning  and  ending  in  Iowa,  but  upon  all  shipments. 

In  the  portion  of  this  report  devoted  to  the  cases  before  the  board, 
the  record  of  the  commissioners  in  this  matter  will  be  presented  in 
fulL 

ACCIDENTS  In    IOWA. 

Under  the  present  statute  the  railway  companies  within  the  State 
are  not  required  to  report  to  the  railway  commission  the  accidents 
which  may  occasion  serious  injury  or  death,  but  in* nearly  every  in- 
stance that  has  been  done  at  the  request  of  the  commission.  "Not- 
withstanding the  improved  and  better  equipment  of  railways  so 
far  as  the  coupling  and  other  devices  are  concerned,  there  is  an  ex- 
tremely large  number  of  persons  injured  and  killed,  occasioned  by 
the  operation  of  railways,  each  ye&r.  It  is  not  always  an  easy  mat- 
ter to  determine  whether  the  injury  or  death  of  a  person  was  occa- 
sioned by  his  own  fault  or  negligence  or  the  fault  or  negligence  of 
the  railway  company,  and  sometimes  we  are  fearful  that  that  ques- 
tion enters  into  the  consideration  of  the  accident  to  too  large  an  ex- 
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tent.  The  taking  or  losing  of  human  life  is  the  most  appalling 
thing  which  can  happen  in  the  operation  of  railways.  Everything 
should  be  done  to  eliminate  as  far  as  possible  and  as  quickly  as  pos- 
sible the  hazard  and  danger  incident  to  the  operation  of  railways. 

Undoubtedly  the  most  effective  means  whicn  may  be  adopted  will 
be  the  elimination,  as  far  as  possible,  of  grade  crossings,  and  es- 
pecially those  which  may  be  termed  "  blind  crossings,"  and  the  in- 
stallation of  double  tracks  and  block  systems.  The  public  demand 
rapid  trains  both  in  the  passenger  and  freight  service  of  railways, 
and  in  order  to  meet  the  mcreased  hazard  and  danger  occasioned  by 
the  operation  of  such  fast  trains  it  will  become  necessary,  as  soon 
as  possible,  to  resort  to  safeguards  along  the  lines  suggested. 

A  ^eat  deal  of  time  and  thought  has  been  given  oy  the  managers 
of  railway  companies,  and  by  those  interested  in  me  operation  of 
railways  and  the  welfare  of  the  public,  to  this  subject.  The  result 
which  will  undoubtedly  follow  will  be  a  general  betterment  of  the 

{)resent  conditions,  but  how  quickly  that  will  follow  will  dep^id 
argely  upon  the  question  of  railway  income.  The  people  of  Iowa 
•are  constantly  and  rightfully  demanding  better  service  of  the  rail- 
ways; they  are  requiring  better  equipments,  better  roadbeds,  better 
farm  and  highway  crossings,  and  a  better  system  of  railway  gen- 
erally. This  undoubtedlv  is  absorbing,  to  a  certain  extent  at  least, 
a  considerable  portion  of  the  income  of  such  railways,  and  the  rail- 
way president  of  to-day,  in  order  to  get  his  share  of  the  business, 
will  undoubtedly  be  required  to  keep  in  touch  with  these  public 
demands. 
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There  seems  to  be  an  apparent  disposition  of  many  of  the  railways 
operating  within  the  State  to  conceal  as  far  as  possible  any  and  all 
information  with  reference  to  accidents  or  delays  occasionea  to  their 
passenger  trains.  It  is  the  judgment  of  the  board  that  the  tendency 
of  the  railways  with  reference  to  this  subject  has  been  rather  to 
encourage  this  disposition  to  secrecy,  and  this,  many  times,  causes 
hardship  and  annoyance  to  the  traveling  public  as  well  as  to  those 
interested  otherwise  in  the  arrival  and  departure  of  trains. 

We  believe  that  passengers  as  yrell  as  those  who  may  be  interested 
in  their  safety  and  welfare  are  entitled  to  know,  along  reasonable 
lines,  about  the  movement  of  trains  in  which  they  may  be  interested. 
The  tendency  among  many  station  agents  is  to  keep,  as  far  as  possible, 
all  information  which  they  may  have  or  are  able  to  obtain  within 
themselves  and  treat  those  who  may  be  interested  as  though  they  were 
entitled  to  absolutely  no  information. 

This  can  be  obviated  and  remedied  by  the  proper  officials  of  rail- 
way companies,  and  the  board  would  suggest  that  this  matter  should 
be  taken  up  with  their  agents  to  the  end  that  the  public  which  may  be 
interested  can  and  will  obtain  proper  and  reasonable  information  on 
this  subject. 

Train  dispatchers,  as  well  as  some  other  officials  of  the  railways, 
should  be  made  to  understand  that  their  duty  does  not  lie  in  conceal- 
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ing  and  keeping  from  the  public  such  reasonable  information  of  this 
diaracter  as  it  may  well  be  entitled  to. 

ACCOMMODATIONS   FOB  PASSENGERS* 

Another  matter  which  has  been  brought  forcibly  to  the  attention  of 
the  railroad  commissioners  is  that  there  are  many  occasions  when 
suitable  train  service,  in  the  way  of  furnishing  suitable  and  additional 
coaches,  has  not  been  provided. 

There  are  certain  times  of  the  year,  due  to  holidays,  excursions,  and 
meetings  of  State  character,  which  from  past  experience  it  must  have 
been  known  to  the  railway  companies  that  no  reasonable  or  ample 
provisions  had  been  made  or  were  l)eing  made  to  provide  for  the  extra 
and  additional  transportation.  It  wm  not  do  to  say  that  the  fur- 
nishing of  one  extra  coach  has  been  made  and  that  is  atl  that  the  addi- 
tional transportation  would  probably  make  necessary,  when  it  is 
known  by  experience  arid  bv  the  sale  of  tickets  at  the  different  points 
alon^  the  line  of  railway  tKat  the  company  has  not  done  all  that  is 
required  of  it. 

Some  of  the  rules  and  regulations  made  by  certain  of  the  carriers 
in  the  State  with  reference  to  procuring  additional  coaches  is  so 
doeely  guarded  and  the  authority  is  given  in  such  a  way  and  to  such 
iin  omcial  that  it  may  be  well  said  that  the  rules  are  an  obstruction 
instead  of  an  advantage  either  to  the  railway  company  or  the  trav- 
eling public.  If  a  rule  should  be  made  that  unless  a  passenger  is 
provided  with  proper  and  suitable  accommodations  he  should  not  be 
required  to  pay  transportation  therefor,  it  might  in  many  ways 
greatly  embarrass  the  railway  company,  and  the  railroad  commis- 
sioners can  see  where  that  would  or  might  create  much  dissension  or 
dissatisfaction  between  the  j^ublic  and  the  common  carrier ;  but  unless 
there  is  more  attention  given  to  this  subject  by  the  common  carrier 
and  more  ample  provision  made  whereby  the  conductor  or  some  other 
competent  or  capable  person  who  may  know  the  true  situation  and 
who  may  without  unnecessary  delay  bring  into  requisition  additional 
coaches  which  may  be  required  tne  railroad  commissioners  of  the 
State  feel  as  thougli  more  stringent  and  adequate  rules  than  are  now 
in  force  within  the  State  shouldbe  provided. 

i  INSPECTION   OF  IOWA  RAILWAYS. 

Section  2113  of  the  Code  providers,  among  other  things,  that  the 
board  "  shall  from  time  to  time  carefully  examine  into  and  inspect 
the  condition  of  each  railroad,  its  equipment,  and  the  manner  or  its 
conduct  and  management  with  regard  to  the  public  safety  and  con- 
venience in  the  State ;  make  semiannual  examinations  of  its  bridges," 

etc 

This  law  was  enacted  by  the  seventeenth  general  assembly,  in  1878, 
«t  a  time  when  there  were  but  4,157.16  miles  of  railway  ana  when  the 
bridges  were  usually  constructed  of  wood. 

There  are  now  within  the  State  9,803.52  miles  of  railway.  The  old 
^oo^en  bridges  have  been  largely  replaced  by  iron,  steel,  stone,  and 
concrete  structures. 

ITbe  commissioners  have  inspected  many  lines  of  railway,  with  the 
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bridges,  during  the  past  year,  and  have  to  report  that  they  have 
found  the  roadbed  and  superstructure  and  bridges  of  the  main  lines 
in  good  condition,  with  but  few  exceptions.  However,  with  refer- 
ence to  many  branch  lines  connected  with  and  a  part  oi  some  of  the 
"  trunk  lines  "  in  Iowa,  we  can  not  speak  so  favorably.  In  many 
instances  we  have  found  upon  these  branch  lines  that  the  roadbed  was 
not  properly  ballasted,  that  the  rail  joints  were  loose,  and  the  ties  in 
a  condition  bordering  closely  upon  dangerous.  The  bridges  seemed 
to  be  sound  and  safa 

The  board  believes  that  while  it  may  not  be  necessary  for  the  rail- 
way companies  to  maintain  branch  lines  to  the  high  standard  of  the 
main  lines,  where  heavier  locomotives  and  heavier  traffic,  with  fre- 
<^uent  trains,  demand  the  best  possible  construction,  yet  these  branch 
Imes  should  be  maintained  and  operated  with  strict  regard  to  safety. 

To  this  end  the  attention  of  railway  companies  is  caUed  to  the  con- 
dition of  some  of  tlieir  branch  lines  in  Iowa. 

COMPARATIVE   STATISTICB. 

We  continue  in  this  report  our  former  comparative  statistical 
tables,  bringing  them  up  to  the  present  time.  These  include  for  the 
State  of  Iowa  number  of  miles  of  railway,  the  earnings,  operating 
expenses,  net  earnings  per  mile  of  road,  number  of  railroad  employees 
iind  the  amount  paid  tor  their  services,  the  number  of  cars  used  and 
the  number  of  the  same  equipped  with  automatic  couplers  and  train 
brakes,  the  total  number  of  employees  killed  and  injured  while  coup- 
ling cars  or  falling  from  trains,  and  the  total  number  of  passengers, 
^nployees,  and  others  killed  and  injured. 
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Accidents  to  persons  in  Iowa. 


Killed. 

Injured. 

Year. 

Passen- 
gere. 

Em- 
ployees. 

Others. 

Passen- 
gers. 

Em- 
ployees. 

Othars. 

1878 

80 
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6 
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7- 
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23 

17 
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87 
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48 
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40 
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76 

79 
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82 
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70 
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128 

1900 

186 

1901 

142 

1908 

129 

1906 

147 

1904 

128 

ORGANIZATION  OF  BOARD. 


On  January  4,  1904,  David  J.  Palmer,  of  Washington  County, 
having  been  reelected  railroad  commissioner.  Qualified,  and  the  board 
organized  by  the  election  of  Commissioner  Ea.  C.  Brown,  chairman, 
and  Dwight  N.  Lewis,  sexjretary,  for  the  ensuing  year.  Thomas  H. 
Boylan  was  appointed  clerk  for  the  same  period. 

KespectfuUy  submitted.  ^ 


Attest: 

Dwight  N.  Lewis,  Secretary. 

Des  Moines,  Iowa,  December  5, 190I^. 


Ed.  C.  Brown. 
Edward  A.  Dawson. 
David  J.  Palmer. 


OOHTINUATIOV  OF  STATEMENT  OF  HOV.  JTJD80V  C.  CLBKEHTS. 

Senator  Cullom  (in  the  chair).  You  may  proceed,  Mr.  Clements. 

Mr.  Clements.  Mr.  Chairman  and  gentlemen  of  the  committee, 
when  the  adjournment  was  held  yesterday  afternoon  I  had  referred  to 
some  papers  relative  to  the  ownership  by  different  railroad  companies 
of  the  stock  in  others.  I  had  gone  through  with  the  papers  and  was 
asked  by  a  member  of  the  committee  to  put  them  in.  By  accident  I 
got  hold  of  them  and  took  them  away  with  my  other  papers.  I  sim- 
ply want  to  present  these  papers  in  connection  with  my  statement 
yesterday  afternoon. 

Senator  Cullom.  They  will  be  considered  a  part  of  your  remarks 
and  go  in. 
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Report  for  the  year  ending  June  SO,  1904. 

Capital  stock  outstanding : 

Pennsylyania  Railroad  Company $296,504,560 

Pennsylvania  Ctompany 40,000,000 

Baltimore  and  Ohio  Railroad  Ck>mpany 184,244,812 

Chesapeake  and  Ohio  Railway  Company 62,799,400 

Norfolk  and  Western  Railway  Company 80,000,000 

Philadelphia,  Baltimore  and  Washington  Railroad  Company.  _  23,494, 575 

Northern  Central  Railway  Company 11,462,800 

Of  the  stock  of  the  Pennsylvania  Company 40, 000, 000 

Pennsylvania  Railroad  Company  owned 40,000,000 

Of  the  stock  of  the  Baltimore  and  Ohio  Railroad  Company 184, 244, 812 

Pennsylvania  Railroad  Company  owned 51,773,800 

Pennsylvania  Company  owned _• 16,044,600 

Philadelphia,  Baltimore  and  Washington  Railroad  Company 

owned   1,781,500 

Northern  Central  Railway  Company  owned 1,781,500 

Of  the  stock  of  the  Chesapeake  and  Ohio  Railway  Company 62, 799, 400 

Pennsylvania  Railroad  Company  owned 10,130,000 

Pennsylvania  Company  owned 4,000,000 

Northern  Central  Railway  Company  owned 1,500,000 

Of  the  stock  of  the  Norfolk  and  Western  Railway  Company 89, 000, 000 

Pennsylvania  Railroad  Company  owned 25,830,000 

Pennsylvania  Company  owned . 6,600,000 

Northern  Central  Railway  Company  owned 1,500,000 

Of  the  stock  of  the  Philadelphia,  Baltimore  and  Washington  Rail- 
road Company 23,494,575 

Pennsylvania  Railroad  Company  owned 23,132,200 

Noi-thern  Central  Railway  Company  owned 352,200 

Of  the  stock  of  the  Northern  Central  Railway  Company 11, 462,^00 

Pennsylvania  Railroad  Company  owned 9,401,960 

Names  of  persons  on  the  board  of  directors  of  more  than  5  railway  companies. 

Boaras. 

Green,  John  P 24 

McCrea.  James 17 

Rea,  Samuel 17 

Shortridge,  N.  P 1 16 

Woods,  Joseph 10 

Turner,  J.  J 14 

Barnes,  W.  H 14 

Taylor,  B.  B 13 

Pugh,  Chas.  E 12 

Wood,  George 9 

Cassatt,  A.  J 8 

Prevost,  S.  M 8 

Morris,  E.  B 7 

It  appears  that  the  members  of  the  boards  of  directors  of  certain  railway  com- 
panies, mostly  in  the  Pennsylvania  Railroad  system,  as  given  in  their  reports 
for  the  year  ending  June  30,  1904,  aggregated  395.  An  analysis  of  this  numt>er 
shows  that: 

157  directorships  were  held  by  157  persons  on  1  board  only. 

63  directorships  were  held  by  26  persons  on  from  2  to  5  boards. 

375  directorships  were  held  by  13  persons  on  more  than  5  boards,  distributed 
as  follows: 

1  person  held 24 

1  person  held 17 

1  person  held 17 

1  person  hehl 1^ 

1  person  held 1^» 

1  person  heM 1** 

1  person  held 1^ 
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1  person  held IS 

1  person  held 12 

1  person  held i 9 

1  person  held 8 

1  person  held 8 

1  person  held 7 


18  persons  held 175 

Names  of  the  directors  of  the  Pennsylvania  Railroad  Company,  Pennsylvania 
Company,  Baltimore  and  Ohio  Railroad  Company,  Chesapeake  and  Ohio  Rail- 
way Company,  and  Norfolk  and  Western  Ralway  Company,  as  given  in  tlieir 
annual  reports  for  the  year  ending  June  30, 190J^ 


PennsylyaniA  B.  B. 
Co. 


Barnes,  Wm.  H 


OiMatt,  Alexander 


Ouyler.T.DeWitt 


Ellis,  Badolph... 

Fox,  Alexander  M 

Godfrey,  Lincoln. 

Green,  JolinP 

Griflcom,  Clement  A 


Little,Amoe  B 

McCrea,  James 

Morris,  Effingham 
B. 


Patterson,  C.  Stuart 

Prevoet,  Suther- 
land M. 
Pugh.  Charles  E  — 
Bea,  Samuel 


Shortridge,  N.  Par- 
ker. 


Wood,  George 


Pennsylvania  Co. 


Barnes,  Wm.  H 


Cassatt,  A.  J 


Baltimore  and  Ohio 
B.  B.  Co. 


Bacon,  Edward  B . 


Baughman,  L.  Vic- 
tor. 


j  Cowen.John  K. 


Chesapeake  and 
OhioBwy.  Co. 


Axtell,  Decatur. . 


Green, John  P.. . 


McCrea,. James 
Morris,!!}.  B 


Patterson,  C. 
Stiiart. 


Pugh, Charles  E 
Rea,  Samuel 


Short  ridge,  N.  P. 


Taylor,  Edw.  B 
Turner,  J.  J 


Wood,Qct)rg«3 
Wood,  Joseph. 


Df'pew,    Chaun- 
cey  M. 


Gorman,  Arthur  P 


Green,  John  P. 


Harriman,       Ed- 
ward H. 


McCrea,  James. 


Groon,John  P.. 


Prevost,    Suther- 
land M. 


Newman,  Wm.  H 


Prevost,  8.  M 


Roa.  Samuel Roa,  Samuel 

Ream,  Norman  B  .' 

SchifF,  Jacob  H... 


Speyer,  James 
Steele,  Charles 


Stillman,  James. 


Stevens,  Geo.  W 


NorfolkajMl  West- 
ern Bwy.  Co. 


Barnes,  iRrin.H. 


Doran,  Joseph  X 


Fink,  Henry. 

Green,  John  P. 

Johnson,  L.  B. 
McCrea,  James. 


Morawets,    Vic- 
tor. 


Prevoet,  8.  M. 


Rea,  Samuel. 


Shortridge,  N. 
Parker. 


Twombly,    H. 

McK. 
Wickham.H.T. 


Taylor,WalterH. 


Senator  Kean.  Before  we  proceed,  I  want  to  call  attention  to  an 
error  in  the  record  of  yesterday.  At  the  top  of  page  93  the  atten- 
tion of  Judge  Clements  was  called  to  what  was  known  as  the  "  Straw- 
berry Case.'^    It  reads,  "  That  was  in  1902."    It  should  be  1892. 

Mr.  Clements.  The  date  was  1892.    That  is  correct. 

Senator  Kean.  I  would  like  to  have  that  correction  made. 

Mr.  Clements.  In  connection  with  this  same  question  of  issuing 
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bonds  and  owning  bonds  and  stocks  of  one  company  by  another,  it 
was  developed  in  tlie  investigation  of  the  Northern  Securities  schema 
that  the  stock  of  the  Chicago,  Burlington  and  Quincy  road  was 
taken  over  at  the  rate  of  2  for  1  by  tne  Great  Noilhern  and  the 
Northern  Pacific,  and  they  were  to  issue  bonds  and  make  mortffaffes 
on  those  roads  to  the  amount  necessary  to  take  the  stock  of  flie 
Burlington  at  that  rate.  There  was  a  large  increase  proposed  at 
that  time  by  that  plan  of  making  an  annual  fixed  charge  to  pay  the 
interest  on  those  bonds  that  were  put  upon  those  northern  roads  in 
order  to  acquire  the  stock  of  the  Burlington  at  a  very  handsome  price. 

I  do  not  wish  to  dwell  upon  this  particular  question  any  further 
in  that  line  or  extend  the  discussion  lurther,  but  I  wish  again  to  say, 
as  I  did  yesterday  in  referring  to  those  matters  of  ownership  by 
one  road  m  the  stock  of  another,  and  these  directorships  where  one 
person  is  on  the  board  of  directors  of  a  half  dozen  or  dozen  or  twenty 
roads,  that  the  whole  purpose  of  it  is  to  indicate  the  process  and  trend 
of  the  present  condition  in  respect  to  amalgamation  and  community 
of  interest,  resulting  in  the  elimination  of  competition,  which  has 
interfered  with  the  right  of  the  public  to  be  protected  against  extrava- 
gant and  unreasonable  rates. 

This  is  no  personal  matter.  If  it  is  lawful  for  the  gentlemen  to 
do  it,  they  are  within  the  law,  and  I  do  not  say  that  it  is  or  is  not. 
I  am  not  talking  of  men.  The  Senator  from  New  Jersey  asked  me 
if  the  Pennsylvania  road,  to  which  reference  was  made,  was  not  well 
managed.  Of  course  it  is  well  managed.  There  is  no  better  managed 
road  in  the  country.  I  am  not  making  any  attack  upon  the  Pennsyl- 
vania road  or  upon  any  man  whose  name  appears  in  these  papers.  It 
is  not  a  question  of  men ;  it  is  a  question  of  conditions.  That  is  all 
the  reference  I  have  made  to  these  matters,  and  that,  I  think,  is  perti- 
nent in  connection  with  the  question  as  to  whether  the  public  is  fully 
protected  now  as  against  unreasonable  rates. 

I  must  pass  on.  I  do  not  intend  to  extend  my  talk  much  further 
this  morning. 

I  was  asked  to  state  some  dates  in  respect  to  another  matter  to 
which  I  referred  yesterday — that  was  a  transaction  between  the 
Atlantic  Coast  Line  arid  the  Louisville  and  Nashville  road.  I  have 
taken  from  the  record  in  that  case  this  quotation  from  the  testimony, 
which  I  think  covers  the  question  the  chairman  asked  me  yesterday 
to  cover  by  information  this  morning: 

Mr.  Gates:  First  began  to  acquire  the  stock,  "I  think,  in  March."  Last  stock 
which  entered  into  the  transaction  bought  between  the.  **  7th  and  10th  of  April." 
Mr.  Schwab  "  came  to  my  hotel  and  woke  me  up  at  2  or  3  o'clock  in  the  morn- 
ing" the  9th,  10th,  or  11th  of  April.    Option  given  April  15,  1902. 

Mr.  Erwin :  On  or  about  December  1,  scrip  representing  300,000  shares  of 
LouisTiUe  and  Nashville  stock  was  delivered  to  the  Atlantic  Coast  Line  Rail- 
road Company. 

Those  dates  I  think  cover  the  information  asked  for  yesterday 
respecting  the  beginning  and  end  of  that  transaction. 

I  was  also  asked  to  present,  as  an  appendix,  the  hearing  of  the  Milk 
Case,  to  which  reference  has  been  repeatedly  made.  That  I  have  this 
morning. 

The  paper  referred  to  was  ordered  to  be  printed  as  Appendix  H. 

Senator  Kean.  Has  the  Atlantic  Coast  Line  presented  any  com- 
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plaint  to  the  Interstate  Commerce  Commission  for  violations  ^of  the 
interstate-commerce  act? 

Mr.  Clements.  I  can  not  tell  you  the  details  of  that  complaint. 
It  was  presented  by  the  board  of  railroad  commissioners  of  the  State 
of  Kentucky,  and  they  were  represented  by  the  attorney-general  of 
Kentucky.  As  I  remember  it,  there  was  some  allegation  of  combina- 
tion in  restraint  of  trade,  in  violation  of  the  law.  Whether  or  not 
there  was  complaint  of  rates  I  had  no  opportunity  to  ascertain  last 
night  after  I  left  the  committee  room. 

Senator  Kean.  But  the  Commission  occupied  a  good  deal  of  time 
in  that  case. 

Mr.  Clements.  We  occupied  a  few  days  in  New  York,  and  when 
we  quit  there  it  was  with  the  understanding  that  we  would  be  re- 
quested to  go  to  Louisville  to  take  further  testimony;  but  we  never 
went,  and  the  matter  never  went  any  further.  If  the  Senator  has 
reference  to  the  question  whether  the  matter  involved  there  was  one 
within  the  jurisdiction  of  the  Interstate  Commerce  Commission,  I 
am  free  to  say  that  I  have  always  had  the  impression  that  it  was 
quite  doubtful  whether  it  was  or  not 

Senator  Kk\n.  I  am  under  the  impression  also. 

Mr.  Clements.  We  were  not  called  upon  to  pass  on  that  question, 
for  the  reason  that,  although  the  respondents  raised  that  quei^ion, 
when  we  heard  the  case  they  withdrew  all  objections  and  said  they 
would  present  the  witnesses,  Mr.  Stetson  and  Mr.  Baxter  represent- 
ing the  road,  so  that  what  was  done  was  done  without  question,  by 
common  consent,  s^o  to  speak. 

Senator  Kean.  I  was  only  looking  at  it  in  the  way  of  taking  up  the 
time  of  the  Commission. 

Mr.  Clements.  The  Commission  hardly  felt  at  liberty  to  refuse  the 
State  of  Kentucky,  as  it  was  represented  by  its  commission  and  at- 
torney-general, to  hear  what  they  had  to  say  about  the  case  at  least, 
and  see  whether  they  could  present  a  case  or  not.  Besides  that,  by 
the  twelfth  section  of  the  act  to  regulate  commerce  the  Commission 
is  required  to  keep  itself  informed  with  respect  to  these  general  mat- 
ters and  to  make  recommendations  from  time  to  time.  I  concur  in 
some  of  the  statements  I  have  seen  from  time  to  time,  to  the  effect 
that  probably  some  of  the  most  effective  good  that  has  been  accom- 
plished has  been  by  these  public  investigations  held  before  the  Com- 
mission and  the  publicity  that  has  resulted. 

Senator  Kean.   I  agree  with  you  on  that. 

Mr.  Clements.  I  am  glad  to  hear  that. 

It  was  said  a  few  days  ago  that  the  Commission  in  1891,  in  the 
Social  Circle  Case,  upon  the  testimony  of  a  single  witness,  undertook 
to  reduce  the  rate  on  first-class  goods  from  Cincinnati  to  Atlanta, 
whidi  would  re^lt  in  other  changes,  and  it  is  only  fair  to  say  that 
that  was  the  case  that  went  to  the  Supreme  Court.  It  was  a  long 
and  short  haul  case,  as  well  as  involving  a  complaint  of  the  rate  to 
Atlanta.  But  it  leaves  an  unfair  impression  to  say  that  the  Com- 
mission, on  the  testimony  of  one  witness,  reduced  t^[e  rate  or  under- 
took to  reduce  it  a  cent  below  the  rate  that  that  witness  said  was  a 
reasonable  rate.  That  was  another  case  that  was  prepared  and  de- 
cided before  I  came  on  the  Commission.  Colonel  Morrison  handled 
that  case,  and  the  report  bears  his  name. 

llie  otlier  facts  ox  the  case  pertinent  to  that  question  for  a  fair 
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understanding  are  that  the  through  rate  from  Cincinnati  to  Augusta, 
170  miles  beyond  Atlanta,  was  $1.07;  the  rate  to  Social  Circle  and 
intermediate  points  was  $1.37,  as  I  understand;  the  rate  to  Atlanta 
was  $1.07,  the  same  as  to  Augusta;  the  rate  to  intermediate  points 
was  the  through  rate  to  Atlanta  plus  the  local  rate  from  Atlanta. 
The  Commission  did  not  undertake  to  disturb  the  rate  to  interme- 
diate points.  The  one  witness,  to  which  reference  was  made  as  being 
^  the  one,"  was  the  vice-president  of  the  Cincinnati,  New  Orleans 
and  Texas  Pacific,  otherwise  called  the  Cincinnati  Southern  road, 
from  Cincinnati  to  Chattanooga,  which  covered  two-thirds  of  the 
entire  through  route  from  Cincinnati  to  Atlanta.  That  was  the 
sworn  testimony  of  the  vice-president  of  that  road.  It  is  only  fair 
to  say  that  although  there  was  but  one  witness  that  one  witness  was 
the  vice-president  of  the  road  covering  two-thirds  of  the  distance. 
But  the  rate  of  $1.07  to  the  point  170  miles  fartlier  was  another  perti- 
nent fact  of  which  the  Commission  took  cognizance. 

I  have  nothing  further  I  wish  to  say  about  that  case,  but  it  is  only 
fair  to  say  that  the  person  who  was  that  "one  witness"  should  be 
known  as  a  railroad  man  operating  that  line  two-thirds  of  the  dis- 
tance. His  tekimony  was  taken  as  in  the  nature  of  an  admission  as 
to  what  was  reasonable. 

Some  questions  were  referred  to  yesterday  in  respect  to  this  case, 
out  of  which  the  Maximum  Bate  Case  grew,  and  I  neglected  to  say, 
as  I  intended  to  do,  that  not  long  since  the  rates  were  reduced  by  the 
carriers  themselves  from  $1.07  from  Ohio  River  points  to  Atlanta  as 
a  representative  point.  The  old  rate  having  been  $1.07,  it  has  been 
reduced  to  08  cents,  and  only  three  or  four  days  since  there  has  gone 
into  effect  a  reduction  from  Chicago  to  the  Ohio  River  to  the  amount 
of  5  cents  on  first-class  and  relative  reductions  on  the  other  classes. 
So  that  the  carriers  themselves  have  at  last  moved  a  long  way  in  the 
direction  the  Commission  then  found  or  directed  or  ordered  that 
they  should  do.  It  is  true  a  good  many  years  have  elapsed,  but 
there  has  been  a  substantial  movement  by  them  in  that  direction. 

It  may  be  said  that  this  was  not  altogether  voluntary.  The  Geor- 
gia railway  commission  undertook  to  make  some  rules  and  regula- 
tions last  year,  or  in  the  early  part  of  this  year,  which  resulted  in 
an  application  for  an  injunction  by  the  railroads  against  that  com- 
mission to  enjoin  a  revision  of  rates  going  into  eflfect  in  the  State. 
Out  of  that  grew  a  conference  and  compromise,  the  result  of  which 
was  that  the  railroads  undertook  to  and  did  reduce  rates  first  from 
eastern  points  and  then  from  western  points  all  through  that  ter- 
ritory. Of  course,  they  filed  the  injunction  upon  the  theory  that 
the  rates  were  already  low  enough  and  ought  not  to  be  reduced. 
They  compromised  that,  and  the  commission's  case  was  taken  out  of 
court.  If  it  be  said  that  the  contention  of  the  railroads  was  right; 
that  the  rates  were  already  as  low  as  they  ought  to  be,  and  that  there 
was  then  a  compromise,  it  only  illustrates  what  I  said  yesterday, 
that  a  large  city  backed  by  a  State  commission  and  by  influences — 
newspaper,  public  opinion,  and  otherwise — can  be  focalized  so  as 
to  induce  them  to  do  a  thing  of  this  kind.  Perhaps  an  individual 
or  a  hamlet  or  small  town  would  not  be  able  to  bring  about  such  a 
result  as  that  It  is  one  way  or  the  other.  The  rates  before  this 
change  was  made  were  either  proper  or  improper.    If  they  have 
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been  forced  into  a  reduction  of  them  without  due  reason  and  cause, 
by  the  potency  of  the  influence  behind  them,  then  in  order  to  get 
justice  or  in  order  to  get  rates  reduced  there  must  be  some  such 
opinion  as  that  which  can  not  be  brought  to  bear  by  every  man  in 
every  comitiunity  and  every  town.  If  it  was  right  on  the  merits  of 
the  proposition,  it  ought  to  have  been  done  without  that  sort  of  pro- 
ceeding, and  perhaps  might  have  been  done  some  time  between  this 
and  the  years  ago  when  this  matter  was  up  before. 

Senator  Cullom.  A  new  condition  of  affairs  has  been  brought 
about  in  the  meantime  so  as  to  justify  it  now,  when  it  might  not 
have  been  so  before. 

Mr.  Clements.  Of  course,  there  can  be  a  great  many  changes.  The 
Commission  then  said  there  had  be>en  great  changes  in  the  then  exist- 
ing conditions  from  what  they  were  when  that  basis  of  rates  was  orig- 
inally fixed,  and  that  the  density  of  traflSc  had  increased  on  these 
roads.  All  of  that  was  taken  into  account  and  discussed,  and  given 
among  the  reasons  for  the  finding  and  conclusion  of  the  Commission 
in  that  case.  I  hardly  think  that  justice  can  be  done  to  a  full  con- 
sideration of  that  case,  if  it  is  to  be  gone  into  without  ];iaving  the  full 
report  that  was  made  at  the  time  about  it. 

It  has  been  said  here  that  the  Commission  hardly  assigned  any 
reasons  for  what  it  did.  The  reasons  are  all  set  forth  there,  compari- 
sons and  costs,  so  far  as  they  could  be  ascertained.  Changed  condi- 
tions may  have  been  due  to  the  increased  volume  and  density  of 
movement  over  those  roads  which  had  grown  up,  and  all  those 
changed  conditions  have  gone  on  since  the  original  basis  was  made. 

Senator  Newlands.  In  that  case  did  vou  take  into  consideration 
any  of  the  elements  spoken  of  by  the  Supreme  Court,  as  to  value 
of  the  road  and  fair  return  upon  capital  invested? 

Mr.  Clements.  We  undertook  to  do  that  as  well  as  we  could  with 
the  facts  before  us,  in  respect  to  the  earnings  per  ton  per  mile,  the 
increase  in  density  of  business,  and  all  those  things. 

Senator  Newlands.  Do  you  find  that  practically  any  rule  of  ad- 
justing, with  the  considerations  referred  to  by  the  Supreme  Court, 
can  be  held  in  view  ? 

Mr.  Clements.  It  is  vei*y  difficult  to  give  a  practical  application 
of  some  of  these  matters  in  any  case.  I  tnink  it  is  said,  among  other 
things,  that  regard  must  be  had  to  the  value  of  the  property,  and  per- 
haps to  the  value  of  bonds  and  stock  and  the  earning  capacity  of 
the  road  and  all  that.  Of  course,  the  earning  capacity  of  the  road 
depends  on  the  rates  they  are  allowed  to  charge,  in  a  great  measure. 
The  value  of  bonds  and  stock  depends  upon  what  they  earn;  what 
they  earn  depends  upon  the  rates;  and  so  it  goes  in  a  circle  to  some 
extent. 

Senator  Cullom.  I  do  not  want  to  hurry  you.  Judge,  in  what  you 
have  to  say,  but  I  think  it  is  proper  that  the  committee  should  make 
it  known  that  we  expect  to  conclude  our  hearings  in  a  few  days,  and 
that  two  or  three  other  Commissioners  are  to  be  heard,  as  well  as  a 
good  many  other  gentlemen,  so  that  we  would  like  to  have  what 
you  have  to  say  further  condensed  as  much  as  it  ca;n  be  done  con- 
sistently with  doing  justice  to  yourself  and  to  the  subject. 

Mr.  Clements.  1  am  trying  to  do  that,  and  I  am  very  nearly 
through,  Mr.  Chairman. 
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As  I  said  yesterday,  it  is  impossible  that  reply  can  be  made  to 
many  things  that  have  been  said  here.  I  will  not  undertake  to  do 
that  I  have  done  practically  as  much  of  that  as  I  expected.  I 
have  taken  ceptain  representative  samples  of  what  I  thought  was 
unjust,  unfounded,  and  unfair,  and  I  must  rest  with  that  as  a  sample 
of  what  might  be  said  about  the  others.  ' 

A  good  deal  of  reference  has  been  made  from  time  to  time  to  a 
comparison  of  the  rates  in  this  country  with  those  in  England.  It 
has  Deen  said  that  our  rates  are  very  much  lower  than  they  are  in 
England.  The  conditions  are  totally  different.  The  hauls  are  very 
much  longer  in  this  country  than  they  are  in  England.  The  Com- 
mission has  repeatedly  asserted,  and  I  think  established  by  its 
official  statistics,  that,  taken  as  a  whole,  the  American  rates  are 
reasonably  low,  particularly  upon  the  bulk  of  low-grade  raw  mate- 
rials. It  is  not  the  intention  of  the  Commission  to  claim  that  all 
rates,  in  this  country  or  generally,  are  unreasonable.  Upon  the 
other  hand,  it  is  not  conceded  that  such  a  thing  as  an  unreasonable 
rate  is  either  impossible  or  improbable. 

But  no  intelligent  comparison  has  vet  been  made  with  foreign 
rates  since,  as  a  rule,  the  comparisons  have  been  made  by  the  book, 
and  no  two  systems  of  accounts  in  various  countries  are  alike.  Th^ 
service  is  unlike.  The  shipper  loads  and  unloads  in  most  cases  in 
this  country,  and  the  shipments  are  carload  in  such  large  proportion. 
The  cream  of  the  traffic  here  is  carried  by  postal  cars,  express  cars, 
and  private  car  lines,  which  service  abroad  is  reported  as  railway  serv- 
ice, and  where,  too,  the  rate  includes  such  terminal  charges  as  free 
cartage  for  collection  and  delivery.  The  freight  rates,  for  instance,  of 
Germany  cover  what  here  is  expected  only  of  express  companies 
with  their  high  cost. 

Senator  Newlands.  In  Germany  does  the  shipper  actually  have  to 
attend  to  the  delivery  of  the  goods  ? 

Mr.  Clements.  I  do  not  know  how  it  is  in  Germany.  My  refer- 
ence is  to  England  on  that  point. 

So  often  as  overcapitalization  is  mentioned  of  the  railways  of  this 
country,  comparison  is  made  of  the  $60,000  to  $65,000  per  mile  on 
our  roads  and  $200,000  per  mile  on  English  roads.  Acworth  shows 
they  are  worth  it.  We  have  over  200,000  miles  of  line,  mostly  single 
track;  270,000  miles  of  all  lines,  or  about  one-third  of  a  mile  extra 
track  or  siding  for  each  mile  of  route.  England  has  20,000  miles  of 
route,  but  50,000  miles  of  track,  or  2^  miles  for  each  single  track  mile. 
Their  roads  are  far  l>etter  ballasted  and  policed;  their  buildings 
are  all  substantial  brick  or  stone,  while  most  of  ours  are  cheap  frame; 
their  terminals  are  far  more  expensive  in  proportion  to  their  shorter 
lines,  and  the  equipment  much  more  dense  and  expensive. 

To  all  this  should  be  added  the  fact  that  grade  crossings  are  almost 
unknown,  and  the  double  tracking  nearly  universal,  which  means 
more  expensive  and  numerous  viaducts  and  bridges,  usually  of  stone, 
where  a  great  proportion  of  our  own  is  trestle. 

Much  merit  is  made  of  the  fact  that  the  carriers,  by  their  conces- 
sions in  low  long  distance  tariffs,  have  built  up  the  trade  of  favored 
localities;  have,  as  they  are  proud  to  put  it,  evened  up  the  advantages 
of  location  of  varied  industries. 

Let  me  read  a  clause  from  the  opinion  of  Judge  Taft  and  the  court 
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composed  of  Justices  Harlan,  Taft,  and  Lurton,  in  what  is  known  as 
the  Chattanooga  Case,  a  few  years  ago,  in  respect  to  this  matter  of 
competition  and  the  lessening  of  it.  This  is  a  statement  of  that 
opinion : 

The  interstate-commerce  law,  It  is  conceded,  was  Intended  to  encourage  normal 
competition.  It  forbids  ^k>oling  for  the  very  purpose  of  allowing  competition 
to  have  effect  Biit  it  is  not  in  accord  with  its  spirit  or  letter  to  recognize,  as  a 
condition  Justifying  discrimination  against  one  locality,  competition  at  a  more 
distant  locality,  when  competition  at  the  nearer  pont  Is  stifled  or  reduced,  not 
by  normal  restrictions,  but  by  agreement  between  those  who  otherwise  would 
be  competing  carriers.  The  difference  in  conditions  thus  produced  is  tfected 
by  restraint  upon  trade  and  commerce,  which  is  not  only  violatiye  of  the  common 
law,  but  of  the  so-called  Federal  antitrust  act     (99  Fed.  Rep.,  52.) 

Senator  Newlands.  That  was  reversed,  was  it  not? 

Mr.  CiuEMBNTS.  The  case  was  reversed,  but  I  do  not  think  that  lan- 
guage was  criticised  in  any  degree  by  the  Supreme  Court  The  case 
was  reversed  on  the  ground,  as  in  the  circuit  courts  in  the  long  and 
short  haul  cases,  that  if  there  was  an  unjust  discrimination  it  must 
grow  out  of  the  fact  that  the  rates  were  unreasonable  at  the  nearer 
point — Chattanooga — or  that  there  was  nothing  to  justify  the  lower 
rate  at  the  other  point;  and  they  held  that  there  was  competition  in 
that  case  from  the  Ohio  River.  This  was  in  reference  to  freight 
from  the  East,  southward  through  Chattanooga,  and  around  to  Nash- 
ville.   That  is  what  was  involved  in  the  complaint. 

A  great  deal  has  been  said  here  in  the  way  of  criticism  of  some 
statements  that  have  appeared  in  regard  to  "the  effect  of  these  in- 
creases, but  as  the  committee  is  anxious  to  get  on,  knd  I  want  to  get 
out  of  the  WB.y  of  others  who  are  to  speak,  I  wiU  not  take  up  that 
matter  and  ^o  into  detail  about  it. 

But  I  will  call  attention  to  this  fact :  That  the  gross  receipts  from 
the  railroads  of  the  country  for  the  year  1903  exceeded  tne  gross 
receipts  from  the  freight  business  in  the  year  1899  (two  years  put 
into  that  comparison)  by  $425,000,000.  That  money  came  n-om  some 
source.  There  was  perhaps  15,000  miles  more  of  mileage  the  latter 
year  than  the  first  I  want  to  be  perfectly  fair  about  it  There  had 
also  been  a  decided  increase  of  tonnage,  and  there  had  been  a  diminu- 
tion of  rate  cutting  and  rebates,  which  added  to  the  gross  receipts 
from  all  these  sources. 

But  it  is  idle  to  deny  that  this  ffreat  increase  of  rates  on  so  many 
hundred  leading  products  over  the  country  that  move  every  day 
over  every  road  in  the  country  plaved  no  part  in  that  vast  increase 
of  revenue  in  1903  over  1899  of  $425,000,000  on  freight  It  is  idle 
to  go  into  it  and  say  that  the  increase  of  rates  was  a  mere  bagatelle 
or  not  to  be  considered.  Why  were  they  increased  ?  The  allegation 
everywhere  was  that  it  was  done  to  get  a  greater  revenue;  that 
they  had  to  confront  greater  expense.  They  did  it  to  get  money. 
They  show  what  they  got.  Yet  the  argrument  is  made  that  that 
playednopart  in  it;  that  the  effort  was  a  failure;  that  they  increased 
rates;  but  it  did  not  produce  much  money  from  that  source.  That 
is  a  mere  guess.  It  is  said  that  the  best  estimate  was  made,  but  that 
they  had  nothing  to  estimate  upon. 

It  is  said  that  m  the  year  1899,  when  freight  was  scarce,  there  would 
be  more  of  it — a  greater  proportion  of  it — carried.  It  seems  to  me  the 
reverse  would  be  the  case  in  the  natural  order  of  things;  that  where 
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I  he  roads  were  all  congested  and  the  centers  were  congested  the  freight 
would  move  then  by  the  direct  and  short  line,  so  as  to  relieve  conges- 
tion the  quickest,  because  they  would  save  time  to  take  the  short  route. 

So  in  the  matter  of  duplications,  which  are  unavoidable  because 
some  roads  do  not  report  what  originates  and  what  is  brought  to  them, 
do  not  segregate  what  originates  on  their  own  lines  from  what  is 
brought  to  them  by  other  lines.  So  there  is  this  duplication  where  it 
is  hauled  from  one  group  to  another.  But  the  same  basis  was  used 
for  all  that  in  both  years. 

Beyond  that,  also,  the  percentage  of  the  increase  of  tonnage  in  the 
year  1903  over  the  year  1899  was  very  much  less  than  the  increase  in 
the  percentage  of  gross  receipts,  which  is  another  fact  showing  that 
when  they  increased  all  these  rates  on  these  leading  articles  for  the 
purpose  of  getting  more  money  they  did  not  fail  to  do  it.  These 
gentlemen  know  wnat  they  are  about.  They  are  practical  men,  they 
are  not  theorists. 

The  Chairman.  When  you  made  the  statement  or  report  that  ia 
incorporated  in  Senate  Document  No.  257  you  had  beiore  you  all 
the  data,  had  you  ? 

Mr.  Clements.  The  reports  had  not  been  handled,  and  most  oi 
them  were  in ;  I  do  not  know  whether  all  were  in  or  not ;  some  come 
in  very  late.  But  the  tabulation  and  handling  of  these  papers  had 
not  been  put  in  shape  in  the  statistician's  omce  so  that  the  matter 
could  be  covered  at  tnat  time  on  an  exact  basis. 

Senator  Dolliver.  Has  anv  report  been  made  since  that  would 
bring  these  figures  up  to  datef 

Mr.  Clements.  It  has  been  stated  here,  I  think,  that,  figuring  on 
the  basis  of  the  statistician,  as  he  does  from  year  to  year,  it  would 
show  about  $104,000,000. 

Senator  Newlands.  $104,000,000  increase  for  1904  or  1903? 

Mr.  Clements.  We  take  the  tonnage  and  divide  that  into  the 

fross  receipts,  but  the  difficulty  was  that  the  total  tonnage  included 
uplications.  The  statistician  has  a  way  of  eliminating  part  of  that, 
for  this  reason:  Although  the  roads  are  required  to  report  the  ton- 
nage that  originates  segregated  from  that  which  comes  to  them  from 
another  road  and  is  hauled  partly  by  one  or  more  roads,  consequently 
causing  more  or  less  duplication,  yet  they  are  requested  to  report 
those  separately  so  that  they  can  be  divided  and  the  truth  accurately 
ascertained.  But  a  substantial  percentage  of  the  roads  fail  to  segre- 
gate the  tonnage  in  their  reports. 

Senator  Dolliver.  Does  not  the  law  require  them  to  do  it? 
Mr.  Clements.  The  twentieth  section  of  the  act  to  regulate  com- 
merce requires  them  to  make  annual  reports  to  the  Commission,  and 
the  Commission  has  ordered  that  to  be  done,  and  prescribes  and 
prints  forms  which  are  sent  to  the  roads  with  specific  directions  to 
ilo  these  things,  but  a  substantial  percentage  of  them  never  do  that. 
They  will  report  the  tonnage  ana  omit  the  revenue,  or  they  will 
report  revenue  and  omit  the  tonnage,  and  then  they  will  omit  to  segre- 
gate the  tonnage  which  comes  to  them  from  another  road  from  that 
which  originates  on  their  own  road.  So  that  the  final  handling  of 
these  reports  by  the  statistician  must  take  into  account  all  these 
matters,  eliminating  the  reports  from  the  roads  which  have  made 
imperfect  reports,  and  reach  an  average  from  what  is  left. 
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Senator  Dolliver.  Do  thasc  failures,  to  make  the  report  ordered 
or  required,  tend  to  vitiate  the  statistics  and  disturb  their  value? 

Mr.  Clements.  I  think  they  substantially  indicate  the  conditions 
after  they  are  finally  made  up,  but  of  course  you  can  see  that  it  makes 
it  utterly  impossible  to  make  an  absolutely  accurate  statement  with- 
out full  and  accurate  reports. 

Senator  Dolliver.  Would  you  suggest  any  changes  in  the  law  as  to 
the  form  in  which  these  reports  shall  be  made  so  as  to  make  them 
available  and  useful? 

Mr.  Clements.  I  think  if  the  twentieth  section  were  amended  so  thai 
a  reasonable  penalty  should  be  provided  for  failure  to  make  reports, 
that  would  be  a  spur  to  cause  the  roads  to  comply  not  only  within  a 
reasonable  time,  but  to  comply  in  full.  The  Commission  has  several 
times  recommended  that.  There  is  no  penalty  now.  We  beg  for 
reports,  and  corre.spond  about  them,  and  do  all  we  can  to  get  uiem. 
That  is  one  reason  why  the  aimual  report  does  not  appear  earlier. 

The  Chairman.  Proceed  with  your  statement,  Jud^e. 

Mr.  Clei^ients.  I  do  not  mean,  by  referring  to  this  matter  of  in- 
crease of  revenue,  to  say  that  that  was  all  ill-gotten  gain  by  unjust 
increase.  I  find  it  necessary,  in  order  not  to  be  misunderstood,  to 
caution  against  that.  There  is  no  pretense  that  there  was  no  justi- 
fication for  some  of  these  increases,  and  it  is  idle  to  say  that  they  did 
not  result  in  increase  of  revenue  to  the  railroads. 

This  whole  matter  is  before  you  now.  I- am  through  with  what  I 
desire  to  say. 

The  Chairman.  The  members  of  the  committee  will  desire  to  ask 
you  some  questions. 

Mr.  Clements.  Before  that  I  would  like  to  say  that  the  gentleman 
who  preceded  me  yesterday,  Mr.  Gates,  of  Tennessee,  referred  to  what 
1  understood,  in  the  connection  in  which  he  used  it,  to  be  an  allega- 
tion that  the  recent  complaints  had  been  solicited  by  the  Commission, 
lie  did  not  say  *'  by  the  Commission,"'  but  he  had  used  the  matter  in 
such  a  connection  that  I  could  see  no  other  inference,  and  made 
reference  to  it  as  an  unjust,  unjustifiable,  and  unfounded  charge 
The  gentleman  spoke  to  me  about  it  after  I  went  out  of  here — it  was 
the  first  .time  I  had  met  him — and  said  he  wanted  to  say  that  he  had 
no  idea  of  intimating  that  the  Conmiission  had  done  things  of  that 
kind,  but  what  he  did  mean  to  say  was  that  certain  literature  which 
had  been  sent  out  from  some  source  or  other  had  encouraged  that 
sort  of  thing.  It  was  a  mere  general  exi)ression  of  opinion,  and  in 
justice  to  him  I  wanted  to  make  this  statement. 

The  Chairman.  AVould  you  suggest  any  amendment  to  the  exist- 
ing law  to  provide  that  the  private  car  lines  or  private  car  systems 
be  put  under  the  interstate-conmierce  law,  subjecting  them  to  all  the 
provisions  of  law  relating  to  interstate  carriers?   . 

Mr.  Cle:^ients.  I  have  thought  that  it  was  necessary  to  the  ends  of 
justice  that  the  service  in  connection  with  refrigeration  should  in  some 
way  be  amenable  to  (lie  same  jurisdiction  that  the  freight  rates  are, 
however  that  can  be  done. 

The  Chairman.  Do  you  l)elieve,  or  do  you  know  directly  or  indi- 
rectly, that  there  are  abuses  and  dlM-riminations  growing  out  of 
switching  and  terminal  charges  and  paying  commissions? 

Mr.  CfiE^iENTs.  The  Commission  has  investigated  a  few  cases  of 
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that  kind  where  it  was  satisfied  that  a  manufacturing  establishment, 
which  had  a  short-line  switch  or  short  road,  was  getting  an  undue 
and  unreasonable  amount  of  the  through  rate  which  would  be 
awarded  to  the  railroad.  It  would  be  incorporated  as  a  railroad, 
and  the  Commission  has  no  power  to  destroy  its  charter.  It  is  in- 
corporated and  acting  as  a  railroad  and  is  coupled  with  a  joint  tariff 
with  a  real  railroad,  and  we  thought  it  got  such  an  undue  proportion 
of  the  through  rate  as  to  amount  practically  to  a  rebate. 

The  Chairman.  Are  there  abuses  and  wrong  practices  between 
railroads  and  elevator  companies? 

Mr.  Clements.  It  is  so  alleged.  The  Commission  had  occasion 
to  investigate  that  matter  once  or  twice  within  the  last  few  years. 
Take  the  Union  Pacific  case,  for  instance.  It  was  true  that  they 
were  paying  a  certain  amount  for  all  grain  put  into  their  elevators 
at  Omaha.  Peevy  &  Co.,  who  are  doing  business  over  that  road  and 
bringing  it  in  there,  would  get  the  same  allowance  for  their  own 
grain  which  they  put  into  their  own  elevator  that  was  allowed  the 
railroad.  The  railroad  said  it  was  to  its  interest  tohave  it  go  into 
an  elevator  there,  because  that  was  the  end  of  the  line  of  the  Union 
Pacific;  that  they  did  not  want  their  cars  to  go  East;  th^  wanted 
them  emptied  promptly  so  as  to  use  them  again  back  West;  and 
that  it  was  cheaper  to  them  to  pay  this  allowance  to  Peevy  &  Co.  on 
their  own  grain  than  it  would  be  to  build  elevators  and  operate 
them,  and  so  they  had  made  this  contract.  The  testimony  shows, 
and  in  all  probability  it  was  true  as  a  contract  proposition  between 
the  elevator  company  and  the  railroad,  that  it  was  not  a  bad  con- 
tract for  the  railroad;  but  at  the  same  time  a  great  many  have  said 
and  thought  that  was  an  undue  advantage  to  Peevy  &  Co.,  and  that 
illustrates  it.  It  is  a  difficult  matter  for  the  Commission,  as  it 
would  be  for  any  court,  to  say  whether  three-fourths  of  a  cent  or  a 
cent  is  excessive  and  that  part  of  it  is  rebate.  It  may  be  a  little 
excessive,  a  little  more  than  cost,  and  may  give  the  man  who  owns 
the  elevator  a  club  over  his  competitors  to  that  extent,  and  on  large 
transactions  it  would  amount  to  a  good  deal,  and  yet  no  court,  jury, 
or  commission  could  satisfactorily  say  and  demonstrate  that  it  was 
so  excessive  as  to  amount  to  a  rebate. 

The  Chairman.  Do  you  think  that  the  abuses,  preferences,  ad- 
vances, switching  charges,  elevator  charges,  and  termmal  charges  can 
now  be  corrected  by  the  law  as  it  is?  If  not,  what  suggestions  would 
you  make  in  the  way  of  amendment  so  as  to  reach  these  particular 
abuses? 

Mr.  Clements.  The  difficulty  "is  illustrated  in  this:  Take  the  icing 
business,  for  instance.  Undoubtedly  there  may  be  some  allowances 
made  for  the  service.  Icing  is  necessary  to  protect  certain  property 
in  transit.  What  shall  it  be?  Shall  it  be  the  bare  cost  of  the  ice, 
or  shall  there  be  something  added  for  the  service  and  for  the  other 
incidental  expenses?  And  if  so,  how  much?  It  becomes  a  matter  of 
proof  in  the  case.  One  jury  would  think  one  amoimt,  and  another 
jury  would  thing  another  amount  was  correct;  and  one  commission 
might  think  this  amount  was  correct,  and  the  court  another  amount. 
Unless  there  can  be  some  uniform  rule  to  cover  all  that  ought  to  be 
covered  by  this  extraordinary  service  tliere  will  always  be  discrimi- 
nations as'^long  as  the  rule  is  flexible.     We  have  not  altogether  agreed 
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about  that.  Some  of  us  have  thought  that  this  matter  might  ulti- 
mately be  reached,  under  the  present  Elkins  law,  as  a  discrimination, 
but  it  is  a  vexed  question,  ancl  it  will  be  litigated  to  the  end. 

The  Chairman.  Naturally,  Congress  wants  to  have  the  law  put  in 
such  shape  as  to  correct  and  prevent  these  abuses.  Having  regard 
to  your  experience  and  constant  study  of  these  matters  for  a  number 
of  years,  what  specific  amendment  would  you  recommend  to  be  made 
to  the  present  law  to  better  prevent  and  punish  all  these  abuses? 

Mr.  Ci^MENTS.  I  can  not  think  of  anything  better  than  to  require 
the  carrier  over  whose  road  the  cars  run — or  me  car  lines,  if  you  can 
make  them  subject  to  the  law  as  a  carrier — publish  their  rates  like  the 
railroads  publish  freight  rates. 

The  Chairman.  If  you  could  take  time.  Judge  Clements,  to  write 
out  and  send  to  us  some  specific  amendment  to  a  particular  section  of 
the  Elkins  law  or  the  original  law,  the  committee  would  be  glad  to 
have  that.  We  should  be  glad  to  have  it  either  from  you  or  from 
any  member  of  the  Commission.  Our  desire  is  to  strengthen  the  law 
so  as  to  reach  these  abuses  and  stop  them  entirely. 

Mr.  Clements.  If  you  desire,  we  will  undertake  to  frame  a  sug- 
gestion of  that  kind.  Of  course,  I  can  not  do  it  here.  It  requires 
a  good  deal  of  ingenuity  to  make  a  law  that  will  do  enough  and  not 
too  much. 

The  Chairman.  I  draw  your  attention  to  these  specific  abuses,  and 
the  committee  will  be  glad  to  have  any  amendment  proposed  by  you 
or  the  Commission  to  cover  the  subject. 

Mr.  Clements.  I  have  no  doubt  all  the  members  of  the  Commission 
will  be  fflad  to  take  time  to  do  that. 

The  Chairman.  In  the  direction  of  correction  of  these  abuses, 
could  a  more  uniform  system  of  bookkeeping  be  devised  and  adopted 
by  the  railroads  for  showing  the  business  of  the  roads?  I  mean  a 
system  that  would  enable  the  officers  or  anybody  to  examine  them  and 
detect  wrong. 

Mr.  Clements.  I  am  not  an  expert  in  the  business  of  bookkeeping, 
but  it  has  always  seemed  to  me  that  if  every  road  should  be  required 
to  keep  the  same  kind  of  books  so  that  an  examiner  could  go  mto  a 
railroad  office  and  find  every  class  of  items  on  the  same  book  in  each 
office  and  have  books  enough  to  cover  the  business,  it  would  be  a  great 
facility  afforded  if  the  papers  and  vouchers  could  be  entered,  and 
that  it  would  serve  sometimes  to  uncover  a  rebate— not  always. 

The  Chairman.  You  would  recommend  that  the^  books  be  open 
at  all  times  to  inspection  by  a  Government  railroad  examiner? 

Mr.  Clements.  I  certainly  think  that  would  be  a  great  check  on 
these  evasions.  The  Commission  now  has  the  power  to  investigate 
under  the  decision  of  the  Supreme  Court — to  call  for  the  production 
of  books  and  papers — but  it  must  call  for  something  definite.  It  does 
not  know  what  to  call  for  until  it  has  found  out,  and  does  not  know 
the  number  of  the  voucher  or  what  book  to  call  for,  and  if  we  call 
for  all  the  books  wanted  to  make  a  rambling  search,  then  we  have  a 
wagonload  of  books,  and  we  would  not  know  where  to  look  for  any- 
thing. The  Commission  would  be  a  year  in  examining  those  bool^ 
and  even  then  might  not  find  what  it  wanted.  In  the  meantime  it 
would  be  unreasonable  to  have  those  books  out  of  the  custody  of  those 
in  charge  of  the  railroad  business  in  their  offices. 
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The  Chairbian.  Do  you  agree  that  the  long  and  short  haul  clause 
of  the  original  CuUom  law,  as  interpreted  by  the  Supreme  Court, 
is  just  and  fair  to  the  shippers  and  to  the  public,  or  would  you  amend 
it;  and  if  so,  in  what  particular? 

Mr.  Clements.  It  stands  now  just  as  it  stood  before  the  law  was 
passed.  There  never  was  a  time,  so  far  as  I  know  or  have  any  belief, 
when  the  railroads  ever  wanted  to  or  did  charge  more  for  a  short 
haul  than  a  long  haul,  except  where  it  met  competition  at  the  long- 
haul  point  Inasmuch  as  it  is  permitted  to  do  that  in  its  own  discre- 
tion m  the  first  instance,  and  on  its  own  judgment  of  the  circum- 
stances and  conditions,  it  may  take  into  account  market  competition — 
competition  of  railroads  and  competition  of  water,  any  kind  of  com- 
petition— and  they  now  do  exactljr  what  they  did  before  the  law  was 
Sassed  in  certain  territory  in  this  country:  They  judge  of  it  and 
ecide  that  there  is  competition  at  the  far  point,  and  they  meet  the 
rate  in  force  there  and  add  the  local  rate  to  it,  either  beyond  or  back. 
If  anything  that  was  being  done  before  the  interstate-commerce  law 
was  passed  was  in  that  respect  wrong,  it  is  still  wrong  where  this 
practice  prevails.  But  on  that  point  I  want  to  say  that  when  the 
interstate-commerce  law  was  passed  there  was  what  almost  amounted 
to  a  revolution  in  readjustment  of  rate  charges  and  classifications.  A 
great  many  of  the  roads  had  their  own  classification.  There  were 
numerous  classifications  in  the  country,  but  they  are  substantially 
brought  down  to  the  three  which  now  prevail  and  that  simplifies  the 
situation  very  much.  There  was  a  general  overhauling  of  rates  in 
this  territory  between  the  Ohio  River  and  the  Potomac  and  the 
Lakes,  and  in  New  England,  and  out  as  far  as  Chicago,  perhaps,  or 
the  Mississippi  River.  There  is  now  but  an  occasional  case  or  that 
practice  of  charging  more  for  the  short  haul  than  for  the  long.  The 
roads  went  out  of  that  business  when  th6  law  was  passed.  I  think 
they  want  to  observe  the  law.  I  do  not  think  they  want  to  introduce 
the  practice  again  where  it  has  been  abolished. 

The  Chairman.  Would  you  advise,  if  it  can  be  effected,  that  the 
through  railway  and  ocean  rates  be  subject  to  regulation? 

Mr.  Clements.  You  mean  across  the  ocean  ? 

The  Chairman.  Yes ;  say  from  Chicago  to  Liverpool.  In  the  first 
place,  do  you  think  it  can  be  done,  and  secondly,  would  you  advise  it? 

Mr.  Clements.  I  should  think  that  would  be  a  very  difficult  thing 
to  do. 

The  Chairman.  If  it  can  be  done  by  law,  would  you  advise  that  it 
be  done  ? 

Mr.  Clements.  I  should  hesitate  about  that.    I  do  not  know. 

The  Chairman.  As  I  understand  it,  the  through  export  rate  to 
Europe  and  the  through  import  rate,  we  will  say  to  Chicago,  are  often 
less  than  the  rate  from  New  York  to  Chicago.  Do  you  think  that  is 
fair  and  in  the  interest  of  the  public,  the  shipping  interests  of  the 
United  States  and  of  the  producers? 

Mr.  Clements.  It  undoubtedly  seems  to  me  that  there  should  not 
be  such  a  wide  discrimination  as  that.  It  has  always  seemed  to  me 
that  it  would  be  healthful  to  have  some  competition  in  this  country 
from  other  countries.  I  have  always  been  of  that  school,  but  I  am 
not  a  radical  in  that  respect. 

The  Chairman.  Do  you  mean  as  to  import  or  export? 
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Mr.  Clements.  As  to  import.  I  am  speaking  of  that  particularly, 
because  that  is  a  matter  that  has  several  times  been  brought  to  our 
attention.  There  is  the  rate,  which  was  brought  to  our  attention, 
from  Belgium  to  Chicago,  being  less  than  from  Pittsburg  to  Chicago. 
That  has  never  seemed  to  me  to  be  a  reasonable  adjustment.  There 
was  the  Import  Kate  Case,  where  freight  was  brought  from  some 
point  in  Europe  through  New  Orleans  for  San  Francisco,  where 
the  rate  was  three  times  as  much,  as  I  remember  it,  from  New 
Orleans  to  San  Francisco  as  the  rate  from  Liverpool  to  San  Francisco 
through  New  Orleans.  The  Commission  decided  that  that  was  a 
violation  of  law,  an  undue  discrimination;  but  on  this  ground  of 
competition  the  Supreme  Court  said  that  the  railroad  leading  from 
New  Orleans  to  San  Francisco  had  a  right  to  make  it,  so  as  not  to 
go  out  of  that  business ;  that  it  had  to  meet  water  competition  at  San 
Francisco. 

The  Chairman.  Does  it  not  have  the  practical  effect  of  distributing 
business,  decentralizing  business? 

Mr.  Clements.  To  do  that? 

The  Chairman.  Yes. 

Mr.  Clements.  T  think  it  promotes  competition. 

The  Chairman.  That  is  what  I'mean. 

Mr.  Clements.  Sometimes  it  results  in  unjust  discrimination. 

The  Chairman.  Does  it  not  help  interior  towns  as  against  great 
ports  and  cities? 

Mr.  Clements.  T  have  no  doubt  it  does,  but  it  is  believed  by  the 
local  manufacturers  that  it  hurts  them. 

The  Chairman.  In  what  case? 

Mr.  Clements.  At  Pittsburg. 

Senator  Dolliver.  Does  that  always  depend  upon  water  compe- 
tition ? 

Mr.  Clements.  Not  altogether ;  no,  sir. 

Senator  Dolliver.  I  notice  it  is  said  by  the  pottery  people  at  East 
Liverpool,  Ohio,  that  pottery  is  sent  to  New  Orleans  through  Denver 
at  a  through  rate  from  Liverpool,  for  less  than  the  rate  from  East 
Liverpool  to  Denver. 

Mr.  Ci^MENTS.  There  are  many  such  cases. 

Senator  Dolliver.  That  would  seem  to  require  some  other  explana- 
tion than  water  competition. 

Mr.  Clements.  It  is  railroad  competition  in  a  large  measure,  just 
as  was  demonstrated  in  this  Glass  Case  that  we  had.  A  railroad 
from  the  Gulf  did  some  business  in  Chicago,  and  the  railroads  from 
the  Atlantic  Seaboard  wanted  it,  and  they  undertook  to  take  a  hand. 
This  was  rail  competition  to  the  interior.  Of  course  the  Canadian 
route  was  in  that  case,  but  it  was  mostly  water  competition. 

The  Chairman.  How  long  has  the  Commission  been  giving  atten- 
tion to  this  abuse  of  division  of  freight  money  between  terminal  com- 
panies and  the  railroads? 

Mr.  Clements.  It  commenced  that  in  the  Brimson  Case. 

The  Chairman.  In  1892? 

Mr.  Clements.  In  1892  or  1893,  but  it  had  investigated  matters  of 
tliat  sort  before. 

The  Chairman.  The  Supreme  Court  held  that  Brimson  must  tes- 
tify, and  that  gave  you  a  pretty  free  hand. 

Mr.  Clements.  Yes,  sir. 
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Tlio  Cttatrman.  Did  you  follow  that  up? 

Mr.  Clements.  No;  that  case  got  so  old  before  it  was  decided  and 
conditions  had  so  changed  that  we  did  not  go  further  with  that.  We 
conducted  a  great  many  other  investigations  successfully  under  that 
ruling. 

The  Chairman.  With  a  view  of  getting  this  before  Congress 
fairly,  have  you  any  case  that  you  have  prosecuted  to  final  judgment 
to  correct  the  evils  growing  out  of  the  division  of  rates? 

Mr.  Clements.  The  Commission  has  reported  upon  matters  of  that 
sort  at  Chicago  and  at  St.  Louis,  has  made  recommendations  about 
it,  and  has  sent  the  testimony  to  the  Department  of  Justice  in  respect 
to  one  of  these  matters. 

Senator  Kean.  That  was  only  lately  ? 

Mr.  Clements.  Within  a  few  months. 

Senator  Kean.  Since  Congress  adjourned? 

Mr.  Clements.  Oh,  no. 

The  Chairman.  You  have  that  now  under  consideration? 

Mr.  Clements.  Yes,  sir;  I  do  not  know  exactly  the  status  of  it, 
but  we  have  done  what  we  could  about  it. 

The  Chairman.  I  believe  you  are  investigating  the  refrigerator 
car  abuses  now  in  Chicago  ? 

Mr.  Clements.  Yes,  sir. 

The  Chairman.  Then  I  do  not  want  to  inquire  about  that.  But 
before  this  have  you  ever  directed  your  attention  to  these  abuses, 
and  have  you  taken  action? 

Mr.  Clements.  The  Conmiission  has  several  times  reported  the 
condition  of  things  in  regard  to  the  car  lines. 

The  Chairman.  To  the  Attorney-General? 

Mr.  Ci^MENTS.  No,  sir;  to  Congress,  and  referred  the  matter — the 
question  as  to  whether  or  not  they  were  subject  to  the  interstate  law 
in  their  charges. 

The  Chairman.  Has  anybody  refused  to  testify  in  those  cases? 

Mr.  Clements.  I  think  one  of  the  employees  of  the  Armour  Car 
Lines  or  Armour  &  Co.,  I  forget  which  it  was,  declined  to  answer 
last  fall;  but  we  were  doubtful  as  to  whether  they  ought  to  be  re- 
quired to  answer  in  that  case. 

The  Chairman.  Was  that  doubt  only  about  the  law? 

Mr.  Clements.  No;  we  were  doubtful  as  to  whether  the  question 
was  proper  or  pertinent. 

The  Chairman.  On  the  ground  that  the  law  was  not  sufficient? 

Mr.  Clements.  No,  sir. 

The  Chair^ian.  What  the  committee  wants  is  to  make  the  law 
effective  to  reach  these  abuses. 

Mr.  Clements.  I  do  not  think  anything  more  can  be  done.  The 
Supreme  Court  has  decided  in  the  broadest  way  that  the  Commission 
has  the  right  to  compel  testimony  upon  this  question.  I  do  not  know 
how  that  can  be  accomplished  so  long  as  the  Commission  can  not 
punish.  The  Commission  is  not  a  court,  and  of  course  when  a  wit- 
ness declines  to  answer,  we  have  to  stop  proceeding  and  wait  until 
we  can  get  a  decision  from  the  court,  and  then  if  the  case  goes  to  the 
Supreme  Court  we  have  to  wait  until  it  decides.  I  do  not  Tcnow  any- 
thing that  Congress  could  do  to  cure  that,  so  long  as  these  matters 
are  conducted  before  a  commission  that  can  not  exercise  any  judicial 
authority  over  the  witnesses  and  punish  for  contempt. 
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the  other  day,  they  have  met  the  water  rates  in  the  interior,  so  that 
the  boats  do  not  do  very  much. 

Senator  Newlands.  You  gentlemen  are  attempting  to  administer 
this  law  as  it  stands,  and  you  find  difficulty  in  doing  it,  and  we  are 
now  trying  to  find  out  what  improvements  of  the  act  are  necessaiy 
to  be  made  in  order  to  enable  you  to  enforce  the  law. 

Mr.  Clements.  I  think  you  have  covered  about  those  which  the 
Commission  has  thought  are  necessary  to  give  effect  to  its  purposes. 
1  ought  to  say  on  this  matter  about  private  car  abuse  and  terminal 
abuse,  and  particularly  the  abuse  about  the  teiininal  lines,  that  tiiat 
is  a  matter  that  has  grown  up  much  moi*e  intensely  and  to  an  aggra- 
vated degree,  in  my  judgment  and  observation,  than  it  has  ever  been 
before,  since  the  Elkins  Act,  since  outright  rebates  have  stopped. 
These  other  devices  have  crept  in. 

Senator  Cullom.  They  have  made  up  new  styles  of  rebates? 

Mr.  Clements.  Yes. 

Senator  Newlands.  Is  not  that  always  the  case? 

Mr.  Clements.  Yes;  when  the  water  is  dammed  up  one  way,  they 
find  some  other  way,  if  they  can  do  it  lawfully,  if  the  desire  is  there 
and  it  is  practical.  That  is  human  nature;  but  the  Elkins  Act  is  an 
act  against  all  forbidden  discriminations. 

Senator  Newlands.  You  do  not  pretend  to  say  that  the  passage  of 
the  Elkins  Act  was  a  bad  thing  to  do  ? 

Mr.  CLE]srENTS.  Not  at  all.  We  have  said  that  it  has  had  a  tre- 
mendous effect  in  the  diminution  of  these  abuses.  How  long  that 
will  last  is  a  matter  to  be  determined.  When  the  Cullom  bill  was 
passed,  for  twelve  or  fifteen  months  there  was  but  little  abuse  of 
these  matters.  It  gi'ew  up  gradually  afterwards,  and  almost  every 
1st  of  January,  from  that  time  down  to  this,  these  railroad  gentle- 
men get  together  and  make  a  gentleman's  agreement  that  they  will 
quit  and  reform  and  turn  a  new  leaf  and  not  do  it  any  more.  They 
break  down  again  and  make  a  resolution  again.  They  are  now  under 
a  good  resolution,  and  I  have  not  a  doubt  in  the  world  that  the  prac- 
tice has  been  greatly  diminished  since  the  Elkins  Act  was  passed 
and  since  these  injunctions  were  obtained. 

And  so  much  has  been  said  here  time  and  again  to  the  effect  that 
the  Commission  had  not  invoked  the  Elkins  Act  or  undertaken  to 
exercise  itsS  duties  and  powers  under  that,  that  I  would  say  it  is 
wholly  unfair,  because  when  this  exposure  of  wholesale  rebates  was 
made  in  January,  1902,  the  Commission  promptly  passed  the  matter 
over  to  the  Department  of  Justice  and  asked  to  have  proceedings 
instituted  to  enjoin  and  stop  it,  and  any  other  proceeding  that  could 
be  instituted  under  the  law.  That  was  done  in  14  cases  against 
14  of  the  leading  railroads  in  the  West  and  in  the  trunk  lines.  The 
injunctions  were  granted  temporarily,  and  before  the  matter  was 
passed  upon,  while  it  was  before  the  court,  the  Elkins  bill  was  passed, 
and,  as  I  understand  it,  those  injunctions  hold  good  now,  but  they 
hold  by  virtue  of  the  Elkins  law,  which  came  in  afterwards.  So  it 
is  not  fair  to  say  that  because  we  anticipated  that  when  it  was  a 
doubtful  remedy,  as  Mr.  Peck  said,  it  was  the  most  available  thing, 
and  it  was  another  additional  opportunity  the  Commission  was  af- 
forded to  reach  these  matters.  I  hold  that  exposure  had  a  good  deal 
to  do  with  the  passage  of  the  Elkins  bill,  if  I  may  be  permitted  to 
say  so.     It  exposed  a  condition  of  thijigs  which  suggested  the  act 
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Senator  Newlands.  The  first  proceeding  for  injunction  was  under 
the  original  act  ? 

Mr.  Clements.  Yes. 

Senator  Newlands.  And  the  Elkins  law  was  passed  before  the 
matter  was  determined  ? 

Mr.  Clements.  Yes.  Then  there  was  another  suit  begun  directly 
under  the  Elkins  Act  against  the  Chesapeake  and  Ohio  Railroaa. 
That  makes  15  cases. 

Senator  Dolliver.  What  waj^  the  subject-matter  of  the  suit? 

Mr.  Clements.  It  was  coal  rates  from  Virginia  points  into  New 
England,  where  the  Chesapeake  and  Ohio  undertook  to  deliver  coal 
to  the  New  York,  New  Haven  and  Hartford  road,  I  believe,  in  New 
England  at  a  price  which  was  less  than  the  freight  rates  from  the 
mine  to  the  seaboard  and  the  rate  from  there  to  New  England. 

Senator  Dolliver.  AVliat  form  did  that  take  ? 

Mr.  Clements.  It  was  a  contract  between  the  Che^sapeake  and 
Ohio  Railroad  to  deliver  a  certain  number  of  tons — up  in  the  mil- 
lions— within  a  certain  period,  and  they  did  deliver  a  part  of  it,  and 
were  proceeding  to  deliver  the  balance,  while  their  published  rate 
and  the  rate  beyond  to  New  England  points  made  it  impossible  for 
them  to  do  it  on  the  terms  of  the  contract,  and  the  competing  miners 
complained  of  it. 

Senator  Dolliver.  Have  you  sought  to  enjoin  a  discrimination  be- 
tween two  localities? 

Mr.  Clements.  I  do  not  think  that  ever  has  been  made  where  the 
discrimination  was  on  the  published  rate,  except  in  the  case  referred 
to  the  other  day,  that  case  of  some  years  ago,  involving  Wichita  and 
Missouri  River  points;  and  referring  to  that  Elkins  Act,  you  will 
find  that  the  words  are  "  where  the  Commission  has  reason  to  be- 
lieve "  that  there  is  a  violation  of  the  law  it  may  ask  for  an  injunc- 
tion. I  mean  discrimination  that  is  forbidden  by  law.  Now,  it  has 
been  said  here  that  the  Commission  need  not  wait  for  an  investiga- 
tion and  play  like  a  court  and  investigate  and  find  out  the  facts,  (^ut 
just  walk  right  into  court  and  begin  a  case,  that  that  would  be 
sufficient,  if  it  was  permitted  to  do  that  in  regard  to  the  correction  of 
an  unreasonable  rate.  Now,  the  Commission  acting  in  good  faith 
must  have  the  belief  before  they  can  go  into  court  and  accuse  a  road 
with  violating  the  law.  There  must  be  some  reason  for  th?it  belief. 
Now,  must  it  inaugurate  the  practice  of  taking  up  every  complaint 
thrown  at  it  from  evei'y  source  and  saying  that  a  complaint  is  here 
and  we  will  institute  a  suit?  I  do  not  think  that  would  please  the 
Louisville  and  Nashville  road  or  any  other  road.  I  do  not  think  it 
would  be  fair  or  just  to  the  Commission,  and  if  it  is  going  tQ  inform 
itself  so  that  it  may  have  a  belief  based  on  reason,  how  can  it  do  that 
better  than  by  ascertaining  the  facts  in  the  presence  of  both  parties? 
Shall  it  go  and  see  one  oi  the  parties  in  a  fence  corner  and  get  one 
side  of  it  and  form  a  belief  on  that  and  institute  proceedings  against 
a  road  ?     I  do  not  think  so. 

Senator  Dolliver.  Are  not  most  of  these  discriminations  which 
are  published  in  the  rates  obvious? 

Mr.  Clements.  They  are  obvious  as  discriminations,  but  whether 
they  are  reasonable  or  unreasonable,  due  or  undue,  is  not  so  obvious 
as  the  discrimination.    The  third  section  condemns  undue  and  un- 
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reasonable  discriminations,  but  there  are  many  discriminations  which 
the  court  has  said,  and  which,  according  to  the  facts  and  the  law  itself, 
it  is  manifest  are  not  necessarily  illegal  because  they  are  discrimina- 
tions. They  are  due  and  reasonable  because  due  to  circumstances 
and  conditions  which  in  many  cases  justify  them,  as  the  courts  have 
held  and  as  the  Commission  has  found. 

Senator  Kean.  How  long  have  you  been  a  member  of  the  Inter- 
state Commerce  Commission? 

Mr.  Clements.  About  thirteen  years. 

Senator  Kean.  You  were  a  member  in  1889  f 

Mr.  Clements.  No. 

Senator  Kean.  In  1899  ? 

Mr.  Clements.  Yes. 

Senator  Kean.  Did  the  Commission,  on  the  8th  day  of  December, 

1899,  enter  a  formal  order  instructing  its  secretary  to  cooperate 
assiduously  with  associations  to  secure  the  passage  of  an  act  through 
Congress? 

Mr.  Clements.  Well,  there  was  an  order  of  that  sort  entered  on  the 
minutes  by  the  Commissioners  that  were  present  at  that  time. 

Senator  Kean.  Will  you  kindly  give  us  a  copy  of  that?* 

Mr.  Clements.  I  haven't  it  here. 

Senator  Kean.  Could  vou  produce  it? 

Mr.  Clements.  Yes.  that  is  some  five  or  more  years  ago.  It  was 
gone  over  here  with  Mr.  Wolcott  on  this  committee  when  he  was  a 
member  of  it  and  was  fully  discussed. 

Senator  Ejean.  Did  your  secretary,  under  date  of  February  3, 

1900,  issue  a  circular  letter  in  his  official  capacity  to  associations  and 
shippers  to  write  to  Senators  and  Representatives  in  favor  of  the 
passage  of  a  bill  ? 

Mr.  Clements.  I  do  not  know  about  that.     I  can  find  out. 

Senator  Kean.  If  you  would  give  us  that  we  would  like  to  have  it 
I  have  here  a  copy  of  a  publication  and  the  substance  of  testimony 
offered  at  hearings  held  by  the  Interstate  Commerce  Commission  of 
the  United  States,  sent  to  the  House  of  Representatives,  in  favor  of 
amending  the  interstate-commerce  act,  published  by  the  interstate- 
commerce  law  convention.  You  had  a  large  number  of  copies,  did 
vou  not,  in  the  office  of  the  Interstate  Commerce  Commission  last 
winter? 

Mr.  Clements.  I  do  not  know  about  that. 

Senator  Kean.  Given  out  with  your  report? 

Mr.  Clements.  I  do  not  know  about  that.  It  may  have  been  done. 
Wnat  year  is  that  that  you  refer  to? 

Senator  Kean.  Published  in  the  year  1904. 

Mr.  Clements.  I  have  no  knowledge  of  anything  of  that  kind. 

Senator  Kjban.  At  the  close  of  Mr.  Prouty's  statement  the  other 
day  it  was  suggested  that  the  committee  would  like  some  information 
as  to  the  statistical  work  of  the  Commission.  Will  you  be  kind 
enough  to  tell  me  who  has  charge  of  that  work  ? 

Mr.  Clements.  Prof.  W.  C.  Adams,  of  Ann  Arbor,  Mich. 

Senator  Kean.  Is  he  a  professor  in  the  Michigan  University  ? 

Mr.  Clements.  Yes. 

Senator  Kean.  Of  what? 

Senator  Dolliver.  He  is  the  head  of  the  school  of  political  econ- 
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omy,  I  think.  He  is  one  of  many  professors  of  economics,  but  I 
think  he  is  the  head  of  this  college  or  school  of  economy. 

Senator  Kean.  How  long  has  Professor  Adams  had  charge  of  the 
statistical  work  of  the  Commission  ? 

Mr.  Clements.  He  has  had  it  longer  than  I  have  been  on  the  Com- 
mission— I  suppose,  practically,  from  the  beginning.  Judge  Cooley 
brought  him  there.    He  selected  him,  practically^  as  I  understand  iL 

Senator  Euban.  Do  you  think  that  if  the  Comnussion  had  the  power 
to  fix  a  rate  that  would  do  away  with  all  rebates? 

Mr.  Clements.  No. 

Senator  EIean.  Do  you  think  it  would  add  to  it? 

Mr.  Clements.  I  ao  not  know  that  that  would  materially  affect 
the  rebate  question. 

Senator  Ejban.  Do  vou  think  it  would  prevent  discrimination? 

Mr.  Clements.  Well,  it  mijght  be  in  some  cases  that  it  would  oper- 
ate to  do  so.  The  Commission  has  called  attention  to  it  as  it  has 
thought  a  proper  thing  to  do,  mainly  for  the  correction  of  excessive 
and  unreasonable  rates.  It  is  not  contended  that  that  would  add  to 
the  remedy  against  paying  rebates. 

Senator  Kjban.  I  have  no  further  questions. 

Mr.  Clements.  Since  the  matter  of  the  order  made  five  years  ago, 
or  something  like  that,  has  been  brought  up,  I  would  sav  that  I  have 
had  it  brought  to  my  attention  in  the  last  few  days  by  what  was 
shown  to  me  as  a  printed  circular,  which  is  being  scattered  over  the 
country  broadcast,  and  a  copv  of  which  I  have  here,  and  which  shows 
that  a  campaign  is  on  hana  to  secure  the  organization  of  railroad 
employees  to  protest  against  any  legislation  which  might  affect  this 
matter. 

Senator  Euban.  I  merely  call  your  attention  to  these  to  contradict 
your  statement  in  regard  to  what  the  Commission  had  done. 

Mr.  Clements.  How  does  that  contradict  the  work  we  have  done? 

Senator  Kean.  Your  statement  as  to  what  the  Commission  had 
done  in  regard  to  legislation.    That  is  alL 

Mr.  Clements.  I  do  not  see  how  that  contradicts  anything  that  I 
have  said. 

Senator  Doi^liver.  I  was  interested,  Mr.  Clements,  in  a  statement 
you  have  just  made  that  the  main  operation  of  this  power  to  revise 
rates  would  be  in  respect  to  rates  that  are  exorbitant  or  unjuFt  in 
themselves,  rather  than  as  respects  rebates  and  other  discriminptions. 
I  would  like  to  go  a  little  further  into  that.  Would  you  expect  this 
power  to  revise  rates  to  be  confined  to  the  power  to  readjust  %  set  of 
rates  complained  of? 

Mr.  Cle3ients.  Well,  I  do  not  see  where  else  it  could  be  applied 
unless  there  was  some  power  given  in  respect  to  fixing  thr,  minimum 
rate,  for  the  correction  of  a  discrimination,  because  if  the  Commis- 
sion is  gi^en  a  power  of  that  sort,  for  the  correction  of  discrimina- 
tion, and  it  orders  that  the  discrimination  cease,  that  might  be  done 
by  raising  one  rate  or  lowering  the  other. 

Senator  Dolliver.  So  that  the  mere  power  to  fix  the  maximum 
rate  would  not  enable  the  Commission  to  handle  the  question  of 
discriminations  at  all? 

Mr.  Ci^ments.  I  do  not  think  it  would. 

Senator  Dolli\"er.  Would  it  be  agreeable  to  the  opinion  of  the 
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Coimnission  to  narrow  this  power  to  revise  rates  in  cases  where  the 
rates  are  complained  of  as  unjust  and  unreasonable  in  themselves? 

Mr.  Clements.  You  mean  to  fix  the  minimum? 

Senator  Dolliver.  I  mean  to  confine  the  power  of  supervising  the 
rates  to  cases  where  a  rate  is  complained  of  as  unjust  and  unreason- 
able in  itself. 

Commissioner  Flfer.  The  exercise  of  the  power? 

Mr.  Clements.  I  have  never  thought  of  it  as  a  suitable  thing  for 
any  other  purpose  except  for  the  correction  of  an  excessive  rate. 

Senator  Newlands.  You  mean  an  excessive  rate  per  se  or  exces- 
sive by  comparison? 

Mr.  Cleaients.  Excessive  in  itself. 

Senator  Foster.  How  does  the  number  of  complaints,  say,  within 
the  last  two  years  compare  with  the  years  preceding? 

Mr.  Clements.  There  have  been  a  good  many  more  in  the  last  year 
or  two  than  in  the  same  length  of  time  ever  before. 

Senator  Foster.  What  is  the  nature  of  those  complaints  generally  ? 

Mr.  Clements.  They  often  complain  of  the  excessiveness  of  tlie 
rate-s,  and  they  frequently  complain  of  the  relation  of  the  rates  re- 
sulting in  the  discrimination  as  between  places.  Most  of  them  are 
in  one  class  or  the  other  of  those  two.  It  is  an  unjust  relation  result- 
ing in  an  undue  and  hurtful  discrimination,  or  that  the  rate  is  exces- 
sive. Of  course,  these  numerous  increases  in  rates  that  have  been 
made  in  the  last  three  or  four  years  have  resulted  in  a  good  many 
complaints  of  the  latter  class. 

Senator  Foster.  Since  the  Elkins  law  has  been  in  effect  the  com- 
plaints have  multiplied  instead  of  decreased?     Is  that  the  case? 

Mr.  Clements.   I  think  that  is  true. 

Senator  Newlands.  They  were  caused  by  the  passage  of  the  Elkins 
law? 

Mr.  Clements.  I  should  not  say  so,  and  I  should  not  think  so — co- 
incident with  it. 

Senator  Foster.  What  is  the  difficulty  that  your  Commission  ex- 
periences in  the  enforcement  of  the  laws 

Mr.  Clements.  A^^len  the  Commission  investigates  a  complaint  as 
it  is  required  under  the  law  to  do,  and  makes  its  report  and  findings 
of  fact,  and  its  conclusions,  and  finds  that  there  is  a  disobedience  of 
the  law,  in  its  judgment,  it  makes  an  order  that  the  carriers  cease  and 
desist  from  that.  That  has  no  effect  at  all  until  the  Commission  can 
go  into  court  affirmatively  and  obtain  a  judgment  or  decree  to  that 
effect. 

Mr.  Foster.  What  remedy  would  ^ou  suggest  to  correct  that  de- 
fect in  the  law,  or  that  want  of  power  in  the  Commission  ? 

Mr.  Clements.  Well,  I  have  always  thought  that  when  a  rate 
was  found  to  be  unreasonable,  that  public  authority  ought  to  be 
able  to  find  what  is  the  reasonable  rate  and  order  the  carriers  to 
cease  and  desist  from  charging  any  more  than  the  reasonable  rate  in 
that  case,  and  that  that  ought  to  go  into  effect  after  a  reasonable  time 
within  which  the  carriers  may  apply  to  the  courts  if  they  desire  to 
do  so. 

Senator  Kean.  Does  that  mean  a  maxiniiun  and  a  minimum! 

Mr.  Clements.  I  have  never  advocated  a  minimum  rate* 

Senator  Foster.  Have  you  finished  ? 
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Mr.  Clements.  That  is  all,  that  the  rate  go  into  effect,  say,  in 
thirty  days  or  forty  days  after  the  Commission  has  made  its  order. 
That  would  give  forty  days,  if  the  carrier  thought  it  was  an  unrea- 
sonable order  and  ought  not  to  be  enforced,  within  which  the  car- 
rier might  file  a  bill  against  it,  and  if  there  is  any  ground  on  which 
it  can  be  held  up,  they  can  get  an  order  to  that  effect.  There  is  not 
the  slightest  objection  in  my  judgment  to  the  question  of  what  the 
Commission  has  done,  the  propriety  of  it  and  so  on,  in  going  to  the 
court,  if  there  was  any  way  in  which  the  court  can  act  upon  it;  but 
as  the  law  has  been  interpreted  the  courts  can  not  legislate.  The 
fixing  of  a  rate  for  the  future  is  legislation,  and  it  seems  to  me  that 
if  the  rate  for  the  future  is  to  be  fixed,  it  must  either  be  done  directly 
by  Congress  or  by  a  board  that  is  authorized  to  do  a  legislative  act 
to  that  extent,  and  I  do  not  see  how  you  can  confer  any  power  on  the 
court  to  do  any  more  than  to  take  jurisdiction  on  the  matter  on  the 
complaint  under  the  Constitution  of  the  United  States;  but  if  the 
rate  is  one  that  is  confiscatory,  the  courts  can  enjoin  it  and  will  do  so. 

Senator  Foster.  Now,  how  will  these  abuses  of  the  railroads  which 
are  complained  of  be  abated  or  corrected  by  conferring  this  power 
upon  the  Commission  to  revise  the  rates  of  the  railroads? 

Mr.  Clements.  You  ask  how  it  will  be  abated  ? 

Senator  Foster.  How  would  these  alleged  evils  and  wrongs  of  the 
railroad  be  corrected  by  conferring  this  rate-making  power  upon  the 
Commission. 

Mr.  Clements.  You  mean  discrimination? 

Senator  Foster.  Any  of  the  abuses. 

Mr.  Clements.  If  the  Commission  is  authorized  to  investigate  a 
complaint  that  a  rate  is  unreasonable,  and  it  does  so  and  finds  the 
facts  to  that  effect,  and  is  authorized  to  name  what  is  the  fair  and 
reasonable  rate,  and  the  carrier  is  ordered  not  to  go  beyond  that  and 
is  required  to  obey  that,  that  would  be  a  correction  of  that  excessive 
rate.  It  would  not  only  condemn  the  rate  to  being  corrected,  but  it 
would  condemn  it  down  to  the  point  of  what  was  reasonable  in  the 
judgment  of  the  tribunal. 

Senator  Foster.  You  would  not  only  have  to  clothe  the  Commis- 
sion with  the  right  and  the  power  to  declare  a  rate  unreasonable,  but 
also  to  declare  what  is  a  reasonable  rate,  and  then  further  to  declare 
that  the  findings  of  the  Commission  shall  go  into  immediate  effect. 

Mr.  Clements.  That  is  what  I  think. 

Senator  Foster.  If  the  law  did  not  authorize  the  finding  of  the 
Commission  to  go  into  immediate  effect,  then  you  think  there  would 
be  no  relief,  no  practical  relief,  because  the  condition  would  remain 
just  as  it  is  to-day? 

Mr.  Clements.  Yes. 

Senator  Foster.  Suppose  that  the  law  should  authorize  the  Com- 
mission to  examine  into  these  complaints  and  the  Commission  should 
find  the  comphiint  well  founded  and  the  charge  excessive  and  unrea- 
sonable and  slionld  order  that  the  railroads  should  fix  a  reasonable 
rate  within  a  reasonable  time  or  fix  another  rate  within  a  reasonable 
time,  and  in  the  event  that  they  failed  to  fix  a  reasonable  rate  within 
that  time  that  the  Commission  would  then  be  authorized  to  go  into 
court  and  enjoin  them  from  carrying  out  their  exopssive  rates. 

Air.  Clements.  If  I  understand  you,  the  proposition  is,  if  the  Com- 

BY— VOL  4—05 27 


8244  BEGUIATION    OF   RAILWAY   RATES, 

mission  was  authorized  only  to  condemn  the  rate  that  was  in  issue 
and  then  recommend  that  the  carriers  fix  a  reasonable  rate  after  the 
Commission  has  named  them 

Senator  Foster.  Yes. 

Mr.  Clements.  And  the  matter  was  left  that  way  for  a  period  of 
time  within  which  if  they  did  not  do  it  the  Conmiission  could  make 
another  order  and  say  what  is  reasonable — or,  what  is  the  next  step  ? 

Senator  Foster.  The  next  step  is  that  the  Commission  could  man- 
damus them  to  fix  a  reasonable  rate. 

Mr.  Clements.  I  do  not  see  how  they  could  go  any  further  than 
to  enjoin  them  from  charging  the  rate  which  they  had  been  charging 
and  which  it  condemned,  because  if  the  court  said  they  must  cease 
and  desist  from  charging  that,  and  in  addition  to  that  should  order 
them  to  cease  and  desist  from  charging  any  more  than  the  court 
found  to  be  a  reasonable  rate,  then  the  court  would  be  doin^  exactly 
what  the  Commission  undertook  to  do  in  the  Maximum  Rate  Case, 
and  in  the  same  way  would  be  making  a  rate  for  the  future,  as  the 
court  held  that  the  Commission  was  domg  then ;  and  I  do  not  under- 
stand that  the  court  can  do  a  legislative  act  or  that  Congress  can 
confer  uj^on  the  court  such  authority. 

Senator  Neavlands.  In  such  a  proceeding  suppose  the  Commission 
should  have  the  power  not  only  to  condemn  the  existing  rate,  but  to 
find  what  a  reasonable  rate  was,  and  the  law  should  provide  that 
the  Commission  itself  should  proceed  against  the^  corporation  to  pre- 
vent it  from  collecting  a  rate  in  excess  of  the  rate  that  was  deter- 
mined reasonable,  could  not  the  proceeding  be  so  expedited  by  the 
law  as  to  result  in  comparatively  speedy  relief? 

Mr.  Clements.  You  mean  if  the  Commission  made  no  order  as  to 
what  the  rate  is  to  be,  but  simply  condemned  the  rate  that  was  in 
existence? 

Senator  Newlands.  No  ;  condemned  the  rate  that  was  in  existence 
and  declared  what  the  rate  should  be,  and  then  instead  of  having 
that  go  into  effect  immediately  requiring  the  Commission  to  com- 
mence a  suit  against  the  corporation  to  enjoin  it  from  collecting  any 
rate  in  excess  of  that  amount.  That  would  accomplish  the  same 
result  as  the  other;  but  I  understand  your  claim  is  that  it  would 
result  in  delay. 

Mr.  Clements.  What  would  be  the  status  of  that  order  by  the 
Commission?  Is  that  simply  a  recommendation  of  a  rate  or  is  it  a 
rate  that  the  Commission  is  authorized  to  declare  as  the  rate? 

Senator  Newlands.  It  is  the  rate  that  the  Commission  is  author- 
ized to  declare.     Then  the  question  comes  up  as  to  its  enforcement 

Mr.  Clements.  The  difficulty  of  that  is  that  the  Commission  have 
been  required  to  make  an  investigation  and  has  found  the  rate  un- 
reasonable and  has  found  a  reasonable  rate,  and  that  is  prima  facie 
taken  as  correct — under  the  present  law  that  is  the  condition.  Then 
the  Commission  must  assume  the  onus  of  going  into  the  court  where 
the  matter  will  be  tried  de  novo;  and  such  proceedings  in  equity, 
as  all  know,  relating  to  matters  of  that  sort,  not  only  in  regard  to 
questions  of  this  kind,  but  also  all  other  equity  proceedings,  are 
tedious.  It  is  particularly  so  in  respect  to  these  cases.  The  carriers 
want  to  introduce  witnCvSses  in  different  places  and  many  witnesses 
from  different  parts  of  the  country  to  testify  about  rates  and  com- 
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parative  rates;  and,  in  the  very  nature  of  things,  if  this  is  to  be  a 
thorough  investigation  either  iJefore  the  Commission  or  before  the 
court,  to  obtain  all  the  facts  that  the  parties  at  interest  think  have 
a  bearing  by  way  of  comparison,  and  one  rate  with  another,  and  the 
conditions,  and  the  changing  conditions,  etc.,  it  is  not  a  matter  that 
could  be  expedited. 

Senator  Newlands.  You  think  it  would  necessarily  take  a  long 
time? 

Mr.  Clements.  It  would  necessarily  take  a  long  time. 

Senator  Newlands.  How  long  do  you  imagine? 

Mr.  Clements.  That  depends  on  the  condition  of  the  docket  in 
the  particular  court. 

Senator  Newlands.  Suppose  the  law  provided  for  expediting  the 
cases  in  the  lower  court  and  in  the  higher  court  also  ? 

Mr.  Clements.  It  would  be  a  mere  guess  that  would  be  of  hardly 
any  value.     I  would  not  undertake  to  guess  it. 

Senator  Newlands.  What  have  you  to  say  as  to  this,  that  if  the 
rate  which  you  declare  is  a  reasonable  rate  should  four  or  five  years 
later  on  be  upset  by  the  court  upon  the  initiative  of  the  railroad,  the 
railroad  would  lose  the  difference? 

Mr.  Clements.  Well,  if  it  was  thought  possible  there  can  be  some 
guard  against  that,  but  somebody  must  lose  some  amount  in  these 
matters.  You  can  not  have  exact  and  equal  justice  in  all  these 
matters.  If  the  rate  is  not  put  into  force,  and  it  is  unreasonable 
before  the  litigation  was  commenced  and  afterwards,  the  shipper 
loses,  and  these  cases  would  be  very  greatly  expedited  if  the  onus  was 
upon  the  railroads  to  show  that  the  or^er  which  the  Commission 
made  was  unlawful.  The  matter  would  then  be  determined  and  the 
end  of  it  reached  much  sooner  than  it  will  be  when  the  onus  is  on 
the  public  to  assume  the  burden  through  the  Commission  and  through 
the  courts. 

Mr.  Clements.  If  they  thought  it  was  a  rate  which  they  could 
not  afford  to  put  in,  they  would  apply  at  once  for  an  injunction  and 
show  the  facts,  naturally,  and  I  do  not  think  it  is  a  hardship. 

Senator  Ne^vlands.  Now,  where  the  railroad  seeks  to  enjoin  a  rate 
unpn  the  ground  that  it  is  confiscatory,  a  preliminary  injunction  is 
often  granted,  is  it  not? 

Mr.  Clements.  Yes 

Senator  Newlands.  Do  they  have  to  give  bonds  in  such  proceed- 
ings? 

Mr.  Clements.  I  think  they  usually  do,  but  I  am  not  sure  about 
that.    I  think  that  is  a  matter  in  the  discretion  of  the  court. 

Senator  Newlands.  Very  well;  then  how  is  the  shipper  protected 
in  such  a  case  as  that?  The  case  may  last  for  two  years,  and  during 
all  that  time  the  unjust  rates  are  collected. 

Mr.  Clements.  The  trouble  about  that  is  that  it  is  impossible  to 
protect  the  people  injured  by  the  unjust  rate,  because  if  a  oond  were 
required  and  an  accounting  made  and  the  difference  between  the  just 
rate  and  the  unjust  rate  finally  paid  into  court  by  the  railroad,  after 
that  question  had  been  settled  the  people  who  ship  would  be  the  ones 
to  stand  in  the  place  to  receive  the  reparation — ^the  men  who  had 
shipped  and  who  had  the  bill  of  lading  and  can  show  their  names  as 
shippers.    They  have  bought  the  gram  or  the  cotton  or  whatever 
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it  may  be  on  the  price  of  the  going  rate  in  effect  when  the  shipment 
was  made.  They  have  sold  on  the  basis  of  that  rate.  They  have 
disposed  of  the  matter.  The  rate  has  followed  it  on  down  and  finally 
rested  upon  the  consumer,  who  buys  and  consumes  the  product.  Hfe 
would  have  no  standing  in  court,  for  he  did  not  ship  a  bushel  of 
grain  or  a  bale  of  cotton. 

Senator  Newlands.  Under  these  cases  the  reparation  would  not  go 
to  the  right  men. 

Mr.  Clements.  It  would  go  to  the  men  who  had  already  protected 
themselves,  and  the  persons  really  injured  would  have  no  standing. 
That  is  the  peculiarity  of  this  business  which  singles  it  out  from  other 
matters  of  litigation,  that  there  can  be  no  adequate  protection  against 
the  wrong  of  an  unjust  rate,  except  to  make  the  rate  right.  After 
the  rate  has  gone  into  effect  it  is  impossible  to  find  those  who  were 
injured  and  to  distribute  it  among  them. 

Senator  Newlands.  At  that  rate,  if  the  rate  fixed  by  the  Commis- 
sion is  determined  two  or  three  years  afterwards  not  to  be  reasonable, 
then  the  railroad  loses  and  you  could  suggest  no  method  by  which 
it  could  recompense  itself. 

Mr.  Clements.  I  do  not  know  any  method  by  which  it  could  be 
done  except  to  expedite  the  matter  and  have  it  determined  as  soon  as 
possible.  There  must  be  some  injustice  in  all  these  matters,  as  I  have 
repeatedly  said.  There  is  no  way,  in  my  judgment,  by  which  there 
can  be  exact  justice  done  in  relation  to  these  matters.  They  are  too 
complex.  .  . 

Senator  Newlands.  The  court  can  only  take  into  consideration 
the  question  as  to  whether  or  not  the  rate  is  confiscatory.  Is  there 
any  margin  of  difference  between  a  confiscatory  rate  and  a  reasonable 
rate? 

Mr.  Clements.  It  has  always  seemed  to  me  if  the  rat«  was  made 
unreasonably  low  to  the  extent  that  it  affected  the  earning  capacity 
of  the  property,  by  invading  a  just  and  reasonable  rate,  it  had  begun 
to  be  confiscatory  from  tlie  start. 

Senator  Newlands.  Just  as  soon  as  it  falls  below  the  standard  of 
what  is  reasonable,  that  moment  it  begins  to  be  confiscatory. 

Mr.  Clements.  To  that  extent  it  begins  to  invade  the  right  of  the 
property. 

Senator  Newlands.  Is  there  any  record  so  considered? 

Mr.  Clements.  I  do  not  Iniow  about  that.  Courts  look  at  the 
substance  of  things,  and  J  think  that  will  be  the  final  outcome  of  it 

Senator  Newlands.  You  think  that  is  the  trend  of  the  decisions 
thus  far? 

Mr.  Clements.  I  think  that  is  the  reason  and  justice  of  the  matter. 

Senator  Newlands.  Now,  as  to  the  elasticity'  of  rates,  great  stress 
has  been  laid  upon  that  by  the  represent^itives  of  the  railroads,  and 
the  contention  is  that  when  the  rate  has  once  been  established  by  the 
Commission  and  approved  by  the  court,  it  can  not  be  changed  "after 
that,  and  that  it  is  desirable  to  leave  a  free  hand  somewhere  in  ad- 
justing the^e  rates.     IIow  about  that? 

Mr.  Clemexts.  I  hnve  no  idea  that  there  would  be  any  trouble 
about  that.  A  decree  ot  that  kind  ought  never  to  be  like  a  judgment 
or  decree  of  a  court,  final  and  conclusive.  It  must  of  course  be  ad- 
ministered upon  the  idea  that  conditions  and  circumstances  may 
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change,  and,  therefore,  when  they  do  substantially  change  and  become 
different  from  what  they  were,  when  the  rate  was  made,  there  is  a 
basis  for  a  change,  a  just  and  reasonable  basis  for  a  change  in  the  rate. 

Senator  Newlands.  To  whose  judgment  would  you  leave  the  de- 
termination as  to  whether  or  not  there  was  a  change  in  the  circum- 
stances and  conditions  that  would  justify  a  change  in  the  rate  that  had 
been  fixed  by  the  Commission  and  approved  by  the  court? 

Mr.  Clements.  It  might  be  safe  to  require  a  hearing  of  the  matter 
and  approval  by  the  Commission  or  bv  whatever  tribunal  acted,  but 
I  have  no  idea  that,  if  it  was  left  to  the  discretion  and  judgment  of 
the  carrier,  the  carrier  would  undertake  to  put  in  anomer  rate 
without  a  reason  for  it,  because  there  would  be  a  basis  immediately 
for  a  proceeding,  and  it  would  be  courting  trouble  if  it  did  it. 

Senator  Newlands.  So  that  you  think  we  can  safely  leave  that 
matter  to  the  discretion  of  the  carrier? 

Mr.  Clements.  I  think  after  it  had  been  put  in  that  the  carriers 
as  a  rule  would  not  undertake  to  trifle  with  the  matter  or  to  change 
the  rate  unless  they  had  a  substantial  reason  for  it.  They  would  have 
to  justify  it  in  a  short  time  before  the  court  again,  and  it  would  be 
folly,  unless  there  was  a  substantial,  bona  fide  reason  for  doing  it. 
and  I  think  it  is  perfectly  safe  to  leave  it  to  the  carriers  to  judge  or 
that,  subject  to  review. 

Senator  Newlands.  Now,  as  to  the  cases  where  the  carriers  refuse 
to  accept  the  orders  of  the  Commission.  Your  procedure  then  is  to 
turn  the  matter  over  to  the  Attornev-General  ? 

Mr.  Clements.  Yes ;  the  law  is  that  the  Commission  shall  request 
the  United  States  district  attorney  to  institute  the  next  proceeding, 
and  he  shall  do  it  under  the  direction  of  the  Attorney-General.  For 
convenience  to  both  the  Department  of  Justice  and  to  ourselves,  and 
that  the  Attorney-General  may  be  notified  what  the  district  attorney 
has  been  asked  to  do,  these  matters  as  a  matter  of  practice  are  sent 
through  the  Department  of  Justice,  and  then  the  district  attorney  -is 
directed  by  the  Attorney-General  from  the  beginning. 

Senator  Newlands.  Iiave  you  found  that  there  has  been  any  delay 
in  the  Attorney-General's  office  regarding  the  matters  turned  over  to 
that  Department? 

Mr.  Clements.  I  have  not. 

Senator  Newlands.  There  is  no  complaint  upon  that  score? 

Mr.  Clements.  No. 

Senator  Newlands.  No  complaint  that  vour  applications  have  been 
pigeonholed  by  subordinates  in  that  office? 

Mr.  Clements.  None  at  all  that  I  know  of. 

Senator  Newlands.  And  as  a  rule  during  vour  experience  the 
Attorney-General's  oflSce  has  acted  expeditiously? 

Mr.  (Elements.  Yes;  there  is  no  delay  and  I  have  never  heard  of 
any  delay  in  respect  to  that.  These  injunction  cases  were  instituted 
by  bills  drawn  in  the  Department  of  Justice.  Thoy  were  instituted 
promptly  and  the  matter  was  taken  up  promptly  and  attended  to. 
There  have  been  sometimes  matters  that  have  been  sent  there  about 
which  there  was  to  be  some  further  consultation  or  inquiry,  where  the 
proceeding  has  not  been  instituted  at  once,  but  I  do  not  know  that 
that  is  being  done  except  where  there  is  a  good  reason  for  it. 

Senator  Newlands.  In  the  Interior  Department,  I  believe,  they 
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have  an  assistant  attorney-general,  have  they  not,  who  attends  to  the 
business  of  that  Department? 

Mr.  Clements.  1  think  there  is  an  assistant  attorney-general  for 
the  Interior  Department. 

Senator  Newlands.  Would  it  not  expedite  the  business  of  the 
Interstate  Commerce  Commission  if  an  assistant  attorney-general 
were  deputized  to  act  with  you,  if  his  office  were  in  the  same  buUding? 

Mr.  Clements.  I  am  sure  it  would.  There  are  a  great  many 
questions  of  the  drawing  of  complaints,  and  questions  of  law  and 
consultations  that  ought  to  be  referred  to  a  lawyer  specially  in  charge 
of  the  matter.  It  can  be  handled  by  one  man  much  more  easily  than 
it  can  by  a  consultation  between  nve  who  have  other  things  to  do 
at  the  same  time. 

Senator  Newlands.  Then  you  would  recommend  that  that  be  done? 

Mr.  Clements.  I  think  it  would  be  an  improvement.  I  have  no 
doubt. 

Senator  Newlands.  Now,  as  to  rebates,  I  understand  you  to  say 
that  after  the  original  Cullom  Act  was  passed,  there  was  a  cessation 
of  rebates  for  a  year  or  more,  and  then  they  were  resumed  ? 

Mr.  Clements.   Gradually;  yes,  sir. 

Senator  Newlands.  And  a  cessation  upon  the  passage  of  the  recent 
Elkins  bill. 

Mr.  CiiEMENTS.  Yes.  It  is  often  attributed  to  these  injunctions. 
I  think  the  whole  thing  went  together.  It  was  the  availability  of  the 
proceedings  under  the  law  to  stop  those  things. 

Senator  Newlands.  And  you  really  rely  upon  the  Elkins  law  to 
get  those  injunctions  and  make  them  efficient? 

Mr.  Clements.   Yes. 

Senator  Newlands.  Now,  don't  you  think  that  such  a  contingency 
that  has  occurred  a  year  or  more  after  the  passage  of  the  Elkins  law 
will  likely  occur  again  and  that  these  rebates  will  blossom  out  anew. 

Mr.  Clements.  If  the  traffic  falls  off,  and  there  is  a  scramble  among 
the  railroads  for  business,  and  the  roads  are  hustling  for  it,  I  think 
there  would  be  a  tendency  in  that  direction  unless  the  matter  is  con- 
stantly watched. 

Senator  Newlands.  It  is  more  likely  to  occur  in  a  period  of  de- 
pression? 

Mr.  Clements.  Yes.    That  has  been  the  history  of  it. 

Senator  Newlands.  The  whole  policy  of  our  law  is  to  force  these 
railroads  into  competition  and  then  punish  them  for  resorting  to  the 
usual  methods  that  are  used  in  those  cases. 

Mr.  Clements.  You  have  left  them  in  a  state  of  competition.  I 
do  not  think  they  are  altogether  in  that  condition. 

Senator  Newlands.  What  do  you  think  about  competition  in  rail- 
roading? Do  you  think  it  is  a  good  thing  to  have  as  much  as  we  have 
had,  or  do  you  think  that  this  consolidation  of  railroads  which  has 
been  going  on  has  tended  to  efficiency  and  perfection  of  service? 

Mr.  Clements.  There  is  no  doubt  about  it  tending  to  imperfect 
service  in  some  ways.  It  may  operate  otherwise  in  some  parts. 
Railroads  are  not  competing  with  one  another  and  making  fast  lines 
and  good  service  and  handsome  cars  to  get  business.  That  has  been 
their  method  of  advertising  in  competing  with  one  another.  When 
that  incentive  is  removed  the  service  would  hardly  be  as  good,  I 
think. 
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Senator  Newiands.  How  about  equality  of  service?  Do  you  think 
it  tends  to  equality  of  service? 

Mr.  Clements.  If  the  roads  would  observe  their  published  tar- 
iff, recognizing  that  the  demands  of  the  laws  of  the  country  are 
the  first  obligation  resting  upon  them,  and  the  revenue  for  their  com- 
panies is  the  second,  instead  of  reversing  that,  there  would  not  be 
any  trouble  about  rebates.  They  say  they  pay  rebates  because  others 
do,  and  therefore  the  first  thing  to  do  is  to  save  business  and  the 
next  thing  is  to  obey  the  law.     Now,  there  will  be  rebates,  of  couree. 

Senator  Ne\vi^nds.  Now,  so  far  as  equality  of  service  and  equality 
of  rate  is  concerned,  where  three  railway  systems,  we  will  say,  are 
serving  ten  States,  each  in  active  competition  with  the  other,  there  is 
less  likelihood  of  equality  of  rate  and  eq[uality  of  service,  and  pro- 
portion of  rate  in  such  a  condition  of  active  competition,  than  where 
those  three  systems  are  consolidated  into  one  road  ? 

Mr.  Clements.  Undoubtedly. 

Senator  Newlands.  So  that  consolidation  tends  toward  equality 
of  service? 

Mr.  Clements.  Steadiness  of  rate  and  equality  of  rate  and  a  higher 
grade  of  rates.    * 

Senator  Newi^ands.  It  might  tend,  in  your  judgment,  to  diminish 
the  character  of  the  service  ? 

Mr.  Clements.  Yes;  and  certamly  tend  to  prevent  reductions  in 
rates  that  otherwise  would  be  made. 

Senator  Newlands.  Now,  as  to  your  Commission,  so  far  as  rebates 
are  concerned,  a  good  deal  of  detective  work  is  required. 

Mr.  Clements.  A  good  deal;  yes,  sir. 

Senator  Newlands.  So  that  we  have  united  in  one  Commission 
the  men  who  are  to  be  both  the  judges  and  the  detectives  in  order  to 
make  them  efficient  in  both  branches. 

Mr.  Clements.  Well,  the  members  of  the  Commission  do  not  them- 
selves go  out  as  detectives  simply  to  find  out  about  these  things.  We 
employ  agents  to  do  that  to  a  limited  extent,  and  when  we  get  what 
seems  to  be  evidence  of  the  violation  of  the  law,  we  utilize  that  by 
making  a  public  incjuiry  or  by  pursuing  through  the  detective  an 
extended  quiet  inquiry,  and  utilize  it  in  whatever  way  seems  to  be 
the  wisest  to  ascertain  the  facts  and  correct  the  wrong. 

Senator  Newlands.  Do  you  think  it  would  be  wise  to  se^egate 
those  detective  duties  from  the  present  members  of  the  Commission? 

Mr.  Clements.  I  have  never  thought  there  was  very  much  in  the 
protest  that  the  Commission  was  uie  detective,  prosecutor,  jury, 
judge,  and  executioner.  I  have  heard  all  that  saia.  The  Commis- 
sion has  no  personal  interest  in  these  rates,  no  member  of  it  has,  and 
it  seems  to  me  as  if  it  is  an  objection  to  form  rather  than  to  substance. 
Of  course,  if  the  work  of  detection  and  investigation  in  the  hearing 
of  complaints  is  to  become  so  that  it  requires  more  work  than  the 
Commission  can  do,  there  might  be  a  reason  for  adding  to  it  for  that 
purpose,  but  I  have  never  thought  there  was  much  substance  to  the 
objection  that  these  things  were  concentrated  in  the  same  persons  for 
the  reason  that  they  have  no  interest  whatever  except  to  enforce  the 
law  as  between  the  parties  in  the  interests  of  the  public. 

Senator  Newlands.  Do  jou  think  that  a  man  who  is  trained  to  dis- 
charge quasi  judicial  duties,  the  highest  duties  that  belong  to  this 
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OMiimission,  has  that  class  of  mind  which  enables  him  to  prosecute 
sucoevssfully  detective  work? 

Mr.  Clements.  No.  If  you  want  to  make  a  ferret  of  him,  I  do  not 
think  he  is  suitable  for  both  places. 

Senator  Newlands.  Now,  as  to  the  through  rates,  you  would  be 
called  upon  to  make  a  division  of  the  rate,  would  you  not? 

Mr.  Clements.  In  some  cases  we  have  thought  that  the  effect  could 
not  be  given  to  the  correction  of  a  wrong  Fate  and  the  substitution  of 
a  just  one  without  that  power. 

Senator  Newtj^nds.  And  you  would  expect  that  power  to  be  given  ? 

Mr.  Clements.  I  think  that  is  incident  to  the  otner. 

Senator  Newlands.  What  do  you  think  of  a  special  court? 

Mr.  Clements.  Well,  I  have  thought  that  a  special  court  would 
probably  be  more  expeditious  than  the  miscellaneous  courts  all  over 
the  country ;  and  if  a  court  has  this  class  of  tjusiness  to  deal  with 
and  no  other,  that  there  would  be  this  much  about  it:  The  matters 
would  be  expedited,  and  there  are  a  great  many  things  about  this  mat- 
ter of  rate  making  and  about  the  testimony  produced  by  witnesses  in 
respect  to  it,  traffic  men  and  others,  which  at  first  is  much  more 
bewildering  to  a  man  who  has  only  heard  one  case  or  hears  one  only 
now  and  then,  than  it  is  to  a  person  who  is  dealing  with  it  all  the 
time,  who  has  been  told  repeatedly  that  it  is  full  of  peculiarities  and 
changing  conditions,  and  that  practical  experience  and  association 
with  it  is  necessary  to  have  any  judgment  about  it  at  all.  I  think  it 
would  greatly  aid  a  court  in  the  course  of  a  few  months  or  years  if 
it  became  familiar  with  all  these  questions  and  familiar  with  the 
witnesses  who  testify  about  these  matters  and  the  methods  by  which 
they  consider  these  questions  in  constructing  their  tariff,  etc.  I  see 
no  objection  to  a  special  court  because  it  is  dealing  with  a  special 
matter,  if  it  is  constitutional  to  make  such  a  court. 

Senator  Newlands.  Would  you  have  such  a  court  sit  in  Washing- 
ton ? 

Mr.  Clements.  Washington  and  other  places. 

Senator  Newlands.  AVherever  convenience  would  require? 

Mr.  Ci^ments.  Yes;  whatever  would  be  the  wisest. 

Senator  Newlands.  As  to  the  constitution  of  the  Interstate  Com- 
merce Commission,  the  number  of  its  members,  etc.,  do  you  think 
it  would  be  advisable  to  have  this  Commission  divided  into  branches, 
so  that  there  could  be  one  or  more  members  of  the  Commission  at 
each  one  of  the  rate-making  centers  of  the  country. 

Mr.  Clements.  I  have  never  thought  there  was  any  great  advan- 
tage about  that.  I  think  that  it  has  become  understood  that  all  mem- 
bers of  the  Commission,  or  even  a  majority  of  the  members  of  the 
Commission,  would  not  undertake  to  hear  every  case  that  arises. 
One  nmst  act  in  many  cases  and  take  the  testimony,  or  two,  as  the  case 
may  be,  in  order  to  2:)revent  delay  about  these  matters. 

Senator  Newlands.  Now,  it  is  contended  that  as  it  is,  that  under 
existing  conditions,  the  rate-making  is  the  result  of  the  united  judg- 
ment or  a  great  many  minds — the  local  agent  at  the  local  station,  the 
freight  agent,  and,  finally,  the  traffic  manager,  and  that  the  rate- 
making  is  finally  adjusted  in  five  or  six  great  centers  in  the  country, 
and  that  it  is  essential  that  these  men  should  be  in  touch  with  com- 
mercial conditions  and  should  feel  the  commercial  pulse.    If  that  is 
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90,  would  not  that  consideration  also  attach  to  the  CJommission — ^that 
is,  to  have  the  power  of  revising  and  correcting  these  rates? 

Mr.  Clements.  A  general  observation  of  that  sort  might  afford 
?ome  help,  but  if  there  is  to  be  any  power  of  that  sort,  the  Commis- 
sion has  got  to  deal  with  it  by  the  intelligent  and  thorough  presenta- 
tion of  the  matter  by  the  parties  interested. 

Senator  Newi^nds.  Do  you  think  it  would  be  an  advantage  to 
provide  that  a  certain  proportion  of  the  Commission  should  consist 
of  men  who  have  been  trained  in  experience  in  rate  making  as  traffic 
managers  or  otherwise? 

Mr.  Clements.  Well,  I  do  not  think  it  would  be  amiss  to  have  some 
of  that  sort.  A  good  many  of  the  State  commissions  have  provisions 
of  that  sort.  I  know  in  my  own  State  one  of  the  conmiissioners  must 
be  a  lawyer,  another  a  business  or  commercial  man,  and  another  a 
railroad  man. 

Senator  Newlands.  And  as  a  result  of  your  experience,  do  you 
think  we  will  ever  have  equality  of  rate  and  of  service  as  between  in- 
dividuals and  communities  and  proportionate  rates  as  to  commodities, 
until  we  have  Government  ownersnip? 

Mr.  Clements.  I  do  not  think  you  ever  will  have  exact  justice. 
I  do  not  think  anybody  can  construct  the  scales  that  will  indicate  what 
exact  justice  is. 

Senator  Cullom.  Do  you  think  that  exact  justice  would  be  brought 
about  by  the  Government  owning  the  railroads? 

Mr.  Clements.  I  do  not  see  how  that  could  be  done  either. 

Senator  Newlands.  I  am  not  asking  ^ou  about  exact  justice.  Do 
you  think  we  could  more  nearly  approximate  equality  of  service  and 
equality  of  rates  as  between  individuals  and  conmiunities,  and  pro- 
portionate rate^  as  to  commodities  under  Government  ownership  man 
under  private  ownership? 

Mr.  Clements.  Tlie  temptation  to  give  rebates,  of  course,  would 
be  entirely  eliminated,  but  somebody  would  have  to  judge  as  to  what 
was  a  reasonable  discrimination  between  places  and  commodities,  in 
order  to  make  a  scale  of  rates,  for  the  Government  as  well  as  for  the 
carriers,  and  the  judgment  of  the  man  might  be  defective.  I  have 
never  thought  that  Government  ownership  was  a  wise  proposition. 
It  was  on  that  question  that  I  retired  from  the  other  wing  of  the 
Capitol  some  years  ago,  when  the  Farmers'  Alliance  required  a  man 
to  say  that  he  was  for  Government  ownership  and  for  the  sub- 
treasury,  which  I  could  not  say;  but  there  are  many  difficulties 
about  that.  What  Government  Department  would  determine  what 
improvements  were  to  be  adopted  in  the  way  of  new  devices  for  the 
saving  of  life  and  for  the  enlargement  of  the  business  and  for  those 
many  things  which  the  interest  of  the  corporations  cause  them  to 
adopt  after  investigation,  and  with  a  view  of  increasing  their  revenue, 
and  then,  also,  think  of  all  the  contracts  that  would  be  made,  etc., 
and  the  army  of  employees.  It  looks  to  me  as  though  it  would  build 
up  a  Government  Department  that  would  be  unwieldy,  full  of  cor- 
ruption and  abuse,  and  I  need  not  enlarge  upon  that. 

Senator  Newlands.  As  I  understand  it,  the  chairman  has  re- 
quested your  Commission  to  bring  in  such  specific  amendments  as  you 
recommend  ? 
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Mr.  Clements.  Yes ;  I  so  understood ;  and  we  will  do  our  best  to 
suggest  something  to  carry  out  the  views  which  we  have. 
Senator  Newlands.  That  is  all. 

r  Reprinted  from  hearings  before  Committee  on  Interstate  Commerce,  United  States  Sen- 
ate, Friday,  April  13,  1900,  page  306.] 

Pbouty  Exhibit  A. 

At  a  general  session  of  the  Interstate  Commerce  Commission,  held  at  its  office  in 
Washington,  D.  C,  on  the  8th  day  of  December,  A.  D.  1899. 

Present:  Hon.  Martin  A.  Knapp,  chairman;  Hon.  Judson  C.  Clements,  Hon. 
James  D.  Yeomnns,  Hon.  Charles  A.  Prouty,  Commissioners. 
The  following  proceedings  were  had,  to  wit : 

AMENDMENT  OF  THE  ACT  TO  REGULATE  COMMEBOS. 

Cooperation  with  certain  mercantile  organizations  to  secure  the  adoption  of 
amendments  to  the  act  to  regulate  commerce  being  under  consideration. 

It  was  unanimously  voted  to  instruct  the  secretary  to  cooperate  with  the  rep- 
resentatives of  these  organizations  for  the  purpose  of  securing  the  adoption  of 
necessary  amendments,  and  particularly  the  passage  of  a  bill  which  has  been 
approved  by  such  organizations  at  a  meeting  held  in  Chicago  on  November  22, 
1899,  and  to  that  end  to  give  the  public  information  as  to  the  present  state  of 
the  law,  and  the  necessity  for  amending  it  by  distributing  such  reports,  papers, 
and  documents  as  are  designed  to  accomplish  that  purpose,  and  to  devote  him- 
self assiduously  to  such  duty. 

A  true  copy. 

[seal.]  E2dw.  a.  Moselet,  Secretary. 
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MEECE  COMKISSIOV. 

Mr.  Moselet.  Mr.  Chairman,  I  have  to  say  but  a  word.  In  the  course  of  the 
remarks  which  have  been  made  here  and  elsewhere  there  has  been  a  good  deal 
said  as  to  what  the  secretary  of  the  Interstate  Commerce  Commission  did. 
Whatever  the  secretary  may  do  has  nothing  to  do  with  the  merits  of  this  bill. 
While  I  am  perfectly  willing  to  assume  any  responsibility  which  may  be  put 
upon  me,  it  is  simply  as  executive  officer  of  the  Commission  that  I  do  anything 
regarding  a  matter  of  this  kind. 

That  a  strong  feeling  in  favor  of  amending  this  law  has  been  aroused  by  any 
action  of  mine  I  believe  Is  absolutely  untrue.  In  the  course  of  the  business  of 
the  office  It  Is  true  that  a  letter  was  sent  to  many  of  the  boards  of  trade  of  the 
United  States,  and  it  was  also  sent  to  a  number  of  shippers  who  had  complained 
to  the  Commission,  and  where  the  Commission,  In  justice  to  Itself,  was  bound  to 
Inform  them  that  as  the  law  had  been  Interpreted  they  could  do  nothing  for 
them ;  and  this  Is  the  extent  to  which  the  so-called  circular  has  been  sent  out 
The  Commission  has  not  begun  to  do  an  lota  of  what  might  have  been  done  to 
arouse  public  attention  to  the  condition  of  the  act  they  are  charged  with  the 
duty  of  enforcing. 

Senator  Chandij».  Have  you  a  copy  of  the  circular? 

Mr.  Moselet.  I  have  not  with  me,  but  I  am  very  glad  to  have  an  opportunity 
of  furnishing  It  and  make  It  a  part  of  the  record. 

There  can  be  no  desire  for  secrecy  about  anything  which  the  Interstate  Com- 
merce Commission  may  do ;  all  their  acts  are  of  record. 

Senator  Chandleb.  You  had  better  do  so  and  file  It,  because  it  Is  alleged  that 
you  urged  boards  of  trade  to  impertinently  urge  Senators  and  Congressmen  to 
do  things  In  regard  to  this  bill. 

(The  same  is  attached,  marked  "  Moseley  Exhibit  A.") 

Mr.  Moselet.  In  regard  to  the  gentlemen  who  have  appeared  before  you,  it  Is 
only  fair  to  say  that  no  one  has  ever  been  asked  to  come  to  Washington  or 
appear  before  this  committee  by  the  Interstate  Commerce  Conunission  or  by  its 
secretary. 

The  Chairman.  If  there  is  nothing  further  the  committee  stands  adjourned. 

Adjourned  at  2  o'clock  p.  m. 
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MosELEY  Exhibit  A. 

Inclosed  please  find  copy  of  Senate  bill  No.  1439,  Introduced  by  Senator  Cul- 
lom  December  12,  1899,  which  embodies  provisions  amendatory  of  the  act  to 
regulate  commerce.  The  bill  is  designed  to  give  the  Interstate  Commerce  Com- 
mission the  authority  intended  to  be  conferred  by  Congress  when  the  law  was 
originally  enacted.  ^ 

A  few  railroad  officials  and  some  newspapers  have  charged  that  the  Commis- 
Rlon  by  recommending  these  amendments  is  seeking  unlimited  authority  to  make' 
rates.  This  charge  is  entirely  without  foundation.  The  Commission  neither 
asks  nor  desires  to  be  invested  with  general  rate-making  i)ower.  It  simply  asks 
for  authority  to  correct  rates  which  have  been  previously  established  by  the  car- 
riers in  the  full  exercise  of  their  rate-making  power,  when  such  rates  are  found 
by  the  Commission,  after  due  notice,  investigation,  and  full  hearing,  to  be  in 
violation  of  the  act;  and  the  Conmiission  asks  this  because  experience  has 
demonstrated  that  there  is  practically  no  other  way  by  which  the  public  can  be 
protected  against  excessive  or  unjustly  discriminative  rates. 

It  has  been  asserted  in  some  quarters  that  the  powers  asked  for  in  this  regard 
would  imperil  the  commercial  interests  of  the  country.  This  statement  is  alto- 
gether erroneous.  On  the  contrary,  the  passage  of  this  measure  would  conserve 
the  interests  of  producers,  manufacturers,  and  shippers  generally,  while  pro- 
tecting the  rights  of  the  carriers.  On  November  22;  1899,  this  bill  was  sub- 
mitted to  a  convention  composed  of  representatives  of  leading  commercial  and 
industrial  organizations  of  the  country  at  Chicago.  There  were  present  author- 
ized delegates  from — 

The  Millers*  National  Association  of  the  United  States. 

The  National  Association  of  Manufacturers  of  the  United  States, 

The  National  Business  League, 

The  National  Board  of  Trade, 

The  National  Transportation  Association, 

The  National  Live  Stock  Association, 

The  United  States  Brewers'  Association, 

The  Vapor  Stove  Manufacturers*  National  Association, 

The  National  Hay  Association, 

The  National  Association  of  Freight  Commissioners,  and  others. 

After  carefully  considering  the  measure  section  by  section  it  was  approved 
by  the  conference.  Since  that  time  more  than  twenty  other  national  business 
associations  have  expressed  their  approval  of  the  bill.  The  shippers  of  the 
countrj%  therefore,  with  the  approval  of  the  Interstate  Commerce  Commission, 
seek  such  amendment  as  will  empower  thA  Commission  to  proceed  on  the  lines 
and  to  the  ends  contemplated  by  the  original  act  The  language  and  phrase- 
ology of  that  act,  as  interpreted  by  the  Supreme  Court  of  the  United  States  in 
various  decisions,  has  been  found  insufficient  to  authorize  the  procedure  and 
action  necessary  to  give  effect  to  its  purpose.  The  language  of  the  proposed 
amendments  is  believed  to  be  so  clear  as  to  admit  of  no  misinterpretation. 

Your  attention  is  particularly  called  to  the  fact  that  the  authority  to  correct 
rates  which  have  been  found  to  be  unlawful  is  neither  arbitrary  nor  final  under 
the  provisions  of  this  bill.  In  every  case  the  carriers  must  have  due  notice  and 
opportunity  to  be  heard  before  any  change  in  rates  can  be  ordered,  and  all 
orders  of  this  character  are  made  subject  to  review  by  a  circuit  court  of  the 
United  States  and  by  the  Supreme  Court  of  the  United  States. 

As  already  stated,  the  sole  puri)ose  of  these  amendments  is  to  furnish  the 
means  of  enforcing  the  present  provisions  of  the  law  against  unreasonable  rates 
and  unjust  discriminations,  and  to  that  end  to  confer  upon  the  Commission  the 
degree  of  authority  respecting  rates  which  for  ten  years  it  was  supposed  to 
have,  but  which  the  Supreme  Court  has  declared  it  does  not  possess. 

If  the  general  feat\ires  of  the  bill  as  above  outlined  meet  your  approval,  it  is 
resi>ectfully  suggeste<l  that  you  take  action  expressing  your  approl>ation  and 
support  to  the  Senators  and  Representatives  from  your  State,  and  to  the  com- 
mittees on  Interstate  and  Foreign  Commerce  of  the  United  States  Senate  and 
House  of  Representatives  at  Washington,  either  alone  or  with  others,  or  by  peti- 
tion or  otherwise. 

I  would  be  glad  to  hear  from  you  in  respect  to  the  matter,  and  would  be 
pleased  to  re<-eive  advice  of  any  action  which  you  may  take,  and  copies  of  any 
letters,  petitions,  or  other  documents  which  may  be  forwarded  to  Senators  and 
Representatives  or  either  of  the  committees. 

Very  respectfully, 

Eow.  A.  MosELET,  Secretary. 
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8TATEMEHT  OF  MB.  WILLIAM  A.  HOVER. 

.  Senator  Kean.  You  may  state  your  name,  place  of  residence,  and 
your  occupation. 

Mr.  Hover.  William  A.  Hover.  I  live  at  Denver,  Colo.  I  am  a 
wholesale  druggist. 

I  represent  in  this  hearing  the  Denver  Chamber  of  Commerce  and 
Board  of  Trade  and  the  Denver  Freight  Bureau.  The  former  is 
the  leading  commercial  organization  of  the  trans-Missouri  region, 
having  a  membership  of  over  1,000  in  number  and  representing  the 
best  of  our  manufacturing,  commercial,  and  professional  life.  The 
latter  is  a  representative  organization  of  jobbers  in  all  branches  of 
trade,  controlling  the  major  part  of  the  competitive  tonnage  which 
enters  into  and  is  distributed  from  Denver. 

Denver,  the  home  of  these  organizations,  needs  no  introduction  at 
my  hands.  Suffice  to  say  that  she  is  the  undisputed  metropolis  of 
the  entire  lloeky  Mountain  region;  the  center  of  a  vast  grazing, 
mining,  and  agricultural  territory;  a  city  with  a  population  of 
175,000  people;  a  city  of  modern  construction,  well  maintained, 
alive,  aggressive  in  character,  and  in  every  way,  except  commer- 
cially, worthy  of  being  classed  as  one  of  the  most  progressive,  charm- 
ing, and  delightful  of  our  American  municipalities. 

Six  lines  oi  transportation  connect  her  with  points  on  the  Missouri 
River;  five  of  these  lines  are  under  independent  ownership  and 
management.  Transportation  facilities  are  ample  both  as  to  incom- 
ing tonnage  and  for  distribution  to  the  most  remote  sections  of  her 
territory. 

Denver  rightfully  claims,  by  reason  of  her  geographical  location, 
her  distributive  facilities,  her  remoteness  from  other  centers  of  com- 
merce and  other  cities  of  her  class,  the  inherent  right  and  privile^ 
of  distributing  supplies  within  tm^ritory  legitimately  her  own,  m 
fair  competition  with  other  points,  referring  particularly  to  points 
located  on  the  Missouri  River.  To  the  casual  oDserver  it  would  seem 
that  Denver  should  be  the  natural  distributive  center  of  the  Rocky 
Mountain  region.  By  this  is  meant  not  only  Colorado,  but  New 
Mexico,  Utah,  Idaho,  Wyoming,  and  southern  Montana.  Outside 
of  the  State  of  Colorado,  so  far  as  supplying  the  requirements  of  the 
people  of  these  States  and  Territories  is  concerned,  Denver  might 
as  well  be  located  in  Alaska,  or  in  some  other  Territory  equally  re- 
mote, and  it  is  my  purpose  in  coming  before  this  committee  to 
demonstrate  this  gi-oss  and  unfair  discrimination  against  Denver  in 
favor  of  Missouri  River  cities,  and  even  in  favor  of  San  Francisco 
and  other  California  common  points,  in  the  distribution  of  those 
commodities  that  are  necessary  to  the  requirements  of  the  consum- 
ing population  located  in  Denver's  territory,  and  to  ask  in  behalf  of 
the  commercial  interests  of  our  comnnmity  the  fair  consideration 
by  your  committee  of  the  several  legislative  measures  now  before 
you,  the  purpose  and  intent  of  which  is  to  increase  the  power,  as 
I  understand  was  originally  intended,  of  the  Interstate  Uomimeroe 
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Commission,  not  solely  for  the  purpose  and  with  a  hope  of  securing 
for  ourselves  such  relief  as  may  be  required  from  time  to  time  in 
order  to  enable  us  to  compete  more  equally  with  the  Missouri  River 
towns  and  distributive  centers  of  the  East,  but  we  believe  further 
that,  in  view  of  the  character  of  service  performed  by  transportation 
companies  acting  as  public  carriers,  they  are  amenable  to  some 
restraining  influence  and  to  governmental  control,  to  the  extent,  at 
least,  of  insuring  fair,  equitable,  and  just  protection  to  the  people 
and  communities  that  they  serve. 

Senator  ICean.  How  do  you  think  that  will  affect  Denver  or  the 
freight  rates  ? 

Mr.  Hover.  Do  you  mean  increasing  the  power? 

Senator  Kean.  Yes.  Do  you  think  it  would  change  them  from 
Alaska — ^you  speak  of  Alaska — down  to  the  center  of  Colorado? 

Mr.  Hover.  Not  necessarily  to  that  extent,  but  as  a  preventive  of 
this  discrimination,  as  against  localities  it  would  undoubtedly  have 
some  favorable  effect. 

Senator  Kean.  Have  you  not  got  a  remedy  now  if  you  are  discrimi- 
nated against? 

Mr.  Hover.  We  have  a  remedy,  but  it  is  hardly  adequate  to  meet 
the  exigencies  of  the  case. 

Senator  Kean.  What  is  the  discrimination? 

Mr.  Hover.  It  is  one  of  distribution  as  against  Denver  in  favor  of 
cities  on  the  Missouri  River. 

Senator  Kean.  Has  not  that  question  been  passed  upon  by  the 
Interstate  Commerce  Commission? 

Mr.  Hover.  No. 

Senator  Kean.  Has  it  ever  been  presented  to  them  ? 

Mr.  Hover.  It  has  been  presented  as  affecting,  perhaps,  certain 
commodities.  As  affecting  the  general  question  of  distribution  from 
there,  it  has  not  been  passed  upon  to  my  knowledge. 

Senator  Kean.  Do  you  complain  that  the  rates  are  too  high? 

Mr.  Hover.  No,  sir;  we  are  making  no  complaints  as  to  the  char- 
acter of  the  rates.  The  rates,  so  far  as  I  know,  are  fairly  satisfac- 
tory. We  are  complaining  of  discrimination  as  against  Denver  on 
tonnage  passing  through  Denver. 

Senator  Kean.  Do  you  claim  it  is  discrimination  as  against  Denver 
in  favor  of  Kansas  City  and  Omaha  ? 

Mr.  Hover.  Yes ;  I  will  bring  those  points  out. 

In  the  judgment  of  our  people,  in  no  other  way  can  transportation 
companies  themselves  be  relieved  from  the  selfish  and  discriminating 
influence  of  corporation  abuse  and  power,  as  now  illustrated  by  the 
hold  which  private  car  lines  have  secured  in  the  transportation  of  our 
more  staple  commodities. 

Formerly  the  competition  of  numerous  independent  lines  serving 
the  same  territory  was  of  such  character  as  to  minimize  the  danger 
resulting  from  the  concentration  of  authority  and  power.  The  last 
few  years,  however,  has  witnessed  a  tremendous  concentration  of  both 
authority  and  power  in  the  hands  of  a  very  few  men.  West  of  the 
Missouri  River  five  men  practically  control  the  transportation  ques- 
tioB  of  that  vast  area.  And  while  to-day  that  power  may  be  dis- 
|)ensed  by  safe  and  conservative  hands  and  the  interests  of  the  peo- 
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pie  fairly  conserved,  managements  do  change,  and  in  less  consider- 
ate hands  all-directed  influence  of  a  power  so  great  is  dangerous  in 
the  extreme.  It  would  seem  that  the  people  should  have  the  unques- 
tionable right  to  secure  for  themselves,  in  the  medium  of  a  comimis- 
sion  j)roperlv  constituted,  an  instrument  designed  to  exercise  a  re- 
straining influence  over  policies  which  so  vitally  affect  their  interests 
for  either  good  or  bad. 

Denver's  attitude  is  not  one  of  antagonism  to  railroad  corporations 
or  to  any  other  community.  Commercial  Denver  does  not  ask  that 
something  now  possessed  fey  a  rival  conmiunity  shall  be  taken  away 
and  be  given  to  her.  Commercial  Denver  does  not  ask  that  special 
consideration  be  shown  her  that  will  unfairly  discriminate  against 
commercial  rivals.  She  stands  ready  to  compete  in  the  markets  that 
are  legitimately  tributary  to  her  with  any  other  city  of  the  country 
on  an  equal  footing.  Denver  properly  and  justly  claims  for  her 
merchants  the  right  of  distribution  in  territory  west  of  her  on  equal 
terms  with  Missouri  River  towns  and  cities  farther  east.  She  also 
claims  fair  adjustment  of  rates  to  contiguous  territory  to  the  east 
that  will  fairly  enable  her  to  compete  with  the  Missouri  River  and 
eastern  competitors  generally.  The  conditions  are  such  at  the  pres- 
ent time  as  to  render  such  competition  on  the  part  of  Denver  mer- 
chants impossible,  nor  is  it  our  belief  that  it  will  be  possible  to  bring 
about  such  a  readjustment  of  rates  as  will  admit  of  the  enforcement 
of  these  principles  without  the  influence  of  a  higher  power  authorized 
to  make  such  adjustment  as  will  prevent  discrimination  against  one 
community  in  favor  of  another  community.  The  basis  of  our  com- 
plaint is  not  so  much  on  account  of  discriminating  rates  as  applied 
to  items  manufactured  in  Denver  as  on  account  of  discriminating  and 
prohibitive  rates  as  applied  to  such  commodities  as  are  shipped  into 
Denver  and  redistributed  from  this  point.  In  other  words,  Denver's 
jobbing  interests  are  vitally  affected  by  the  character  of  the  dis- 
crimination above  referred  to. 

So  far  as  distributive  rates  within  the  territory  boimded  by  the 
State  lines  of  Colorado  are  concerned,  Denver  has  but  little  to' com- 
plain of.  For  the  most  part  rates  within  the  borders  of  our  State 
are  based  upon  the  Denver,  or,  more  properly  speaking,  upon  the 
Colorado  common-point  rate,  the  exception  being  rates  to  the  towns 
lying  at  the  base  of  the  Rocky  Mountains,  extending  from  Cheyenne 
on  the  north  to  Trinidad  on  the  south,  including  Colorado  Springs 
and  Pueblo,  all  known  as  Colorado  common  points.  These  towns 
all  take  the  Denver  rate,  and  as  a  result  Denver  is  handicapped  to  the 
extent  of  the  local  to  these  points.  The  fact  that  they  do  take  the 
common  rate,  while  in  a  measure  a  hardship  to  Denver,  is  undoubt- 
edly, under  the  circumstances,  justifiable  and  no  relief  in  this  direc- 
tion can  properly  be  expected.  Local  rates  from  Denver  to  these 
points  are,  however,  discriminating  and  too  high.  Their  local  char- 
acter, however,  with  the  exception  of  the  rate  to  Cheyenne,  places  the 
power  of  correction  beyond  Federal  jurisdiction,  except  so  far,  per- 
haps, as  such  rate  may  affect  interstate  business  in  a  manner  discrimi- 
nating in  character  as  between  localities.  In  other  trans-Missouri 
territory  distributive  rates  from  Denver  are  based,  not  upon  .the 
Denver  or  the  so-called  "  Colorado  common-point  rate,"  but  on  the 
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Missouri  River.     It  therefore  can  be  said  that  the  Missouri  River  is  at 
present  the  basing  point  of  all  rates  in  trans-Missouri  territory. 

Just  how  this  operates  to  the  disadvantage  of  Denver  in  favor  of 
the  Missouri  River  towns  and  cities  farther  east,  I  will,  with  your 
permission,  undertake  to  show  in  detail:  Commencing  first  with 
Wyoming,  and  having  to  do  with  cities  and  towns  in  southern  Wyo- 
ming along  the  line  of  the  Union  Pacific  Railway  from  Cheyenne, 
107  miles  nearly  due  north  of  Denver  and  west  to  Evanston,  located 
near  the  Utah  line,  also  having  to  do  with  points  north  of  Cheyenne 
located  on  the  Wyoming  branch  of  the  Fremont,  Klkhom  and  Mis- 
souri Valley  Railway,  having  direct  connection  with  Denver  over  the* 
Union  Pacific  and  the  Colorado  and  Southern,  and  in  particular  refer- 
ring to  Douglas,  Casper,  and  Lander.  The  latter  town,  while  some- 
what remote  from  the  road,  depends  upon  the  Casper  rate  for  sup- 
plies. These  towns  are  located  along  the  valley  of  the  North  Platte, 
and  have  tributary  to  them  a  country  of  great  promise  that  is  now 
undergoing  rapid  development.  The  Chicago  and  Northwestern 
Railway  Uompany,  who  own  and  control  the  Fremont,  Elkhom  and 
Missouri  Valley  Kailway,  are,  I  understand,  now  extending  that  line 
westward  to  Lander.  These  towns  naturally  look  to  Denver  for  their 
supplies.  There  is  a  community  of  interests  existing  between  all 
western  towns  that  draws  them  together  socially  and  commercially, 
and  all  things  being  equal  they  prefer  to  do  business  in  Denver. 
Existing  rates  render  the  exercise  of  this  preference  impossible.  In 
making  these  comparisons  I  will  in  most  cases,  in  order  to  save  time 
and  a  useless  array  of  figures,  speak  in  terms  of  first  class.  The  other 
classes  are  set  forth  in  the  accompanying  tables,  and  which  will  later 
be  introduced  as  exhibits. 

From  Denver  to  Douglas  the  distance  is  275  miles,  from  Omaha 
to  Douglas  584  miles,  over  a  territory  of  about  the  same,  character 
and  at  about  the  same  cost  of  construction.  The  rate  from  Denver  is 
$1.11^  per  100  pounds;  from  Omaha,  $1.86.  Adding  to  the  Denver 
rate  the  Colorado  common-point  rate  of  $1.25  males  the  Denver 
combination  $2.36^  to  Douglas.  The  Denver  rate  to  Douglas  is 
built  up  as  follows:  The  Union  Pacific  and  Colorado  and  Southern 
combine  on  a  rate  to  Orin  Junction,  distant  from  Denver  261  miles, 
of  80  cents.  To  this  is  added  a  prohibitive  local  by  the  Fremont, 
Elkhorn  and  Missouri  Valley  road  of  31^  cents  arbitrary  from  Orin 
Jimction  to  Douglas,  a  distance  of  14  miles. 

To  Casper  the  Denver  rate  is  $1.52,  distance  328  miles;  from 
Omaha,  $1.90,  distance  637  miles.  Combination  via  Denver,  $2.77, 
with  a  prohibitive  local  from  Orin  Junction  of  72  cents  for  a  67-mile 
haul. 

The  rate  to  two  points  in  southern  Wyoming  located  on  the  line 
of  the  Union  Pacific  Railway  will  be  sufficient  to  illustrate  the 
situation  there.  Comparisons  to  other  points,  as  well  as  the  points 
already  cited,  located  in  this  territory,  appear  in  the  accompanying 
exhibit,  marked  "  Exhibit  A." 

For  the  purpose  of  comparison  we  will  select  Cheyenne,  distant  107 
miles  nearly  due  north  from  Denver,  and  Laramie,  located  57  miles 
west  of  Cheyenne  and  164  miles  from  Denver,  the  two  most  important 
towns  in  southern  Wyoming. 
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The  rates  to  Chevenne  are: 

First   $0. 45 

Secoud    .  40 

Third    .  35 

Fourth .  30 

Fifth  .  27 

Distance,  107  miles. 

From  Omaha,  Kansas  City,  and  other  Missouri  River  points : 

First   $1. 25 

Second    1.00 

Third    X .  80 

Fourth    .65 

Fifth  , .  50 

Distance  from  Omaha  to  Cheyenne,  519  miles;  from  Kansas  City 
to  Cheyenne,  747  miles.  In  other  words,  a  merchant  located  at  Kan- 
sas City  can  ship  goods  through  Denver  to  Cheyenne,  a  distance  of 
747  miles,  for  $1.25  per  100  pounds.  The  Denver  merchant  pays 
for  the  same  service  $1.70,  or  45  cents  for  the  107-mile  haul,  as  against 
$1.25  for  the  747-mile  haul  over  exactly  the  same  lines. 

To  Laramie,  located  57  miles  west  of  Cheyenne,  rates  are  as  fol- 
lows : 


First. 

Second. 

Third. 

Fourth. 

Fifth. 

From  the  Missonri  River 

$1.76 

.81 

2.06 

$1.45 

.70 

1.70 

$1.19 

.50 

1.39 

ID.  97 

.47 

L12 

ID.  79 
.47 

From  Denver 

Denver  combination 

.97 

The  rates  to  these  two  sections  of  Wyoming  are  sufficiently  discrim- 
inating in  character  to  influence  a  very  large  proportion  oi  the  busi- 
ness which'  would  otherwise  naturallv  look  to  Denver  as  a  source  of 
supply  in  favor  of  Omaha  and  other  Missouri  River  towns. 

Senator  Kean.  Have  you  ever  brought  that  complaint  before  the 
court  ? 

Mr.  HovFR.  That  specific  complaint  has  not  been  made. 

Senator  Kean.  Have  you  tried  to  enforce  your  remedies  under  the 
existing  law? 

Mr.  Hover.  No  effort  has  been  made. 

Senator  Kean.  Have  those  complaints  ever  been  made  to  the  Inter- 
state Commerce  Commission? 

Mr.  Hover.  Yes;  in  some  specific  interests  as  applying  to  certain 
commodities.  I  think  there  has  been  no  general  complaint  of  a  like 
character  which  has  been  made  so  far  as  the  general  proposition  of 
distribution  was  concerned. 

Senator  Kean.  Wliat  was  the  opinion  or  decision  of  the  Conmiis- 
sion  in  regard  to  that? 

Mr.  Hover.  I  think  that  case  is  still  pending — still  in  the  hands  of 
the  Commission.  It  has  never  been  decided.  It  is  what  we  call  the 
Kendall  Case. 

Senator  Kean.   When  did  you  make  that  complaint? 

Mr.  Hover.  It  was  made  by  an  individual,  not  by  any  of  our  or- 
ganizations. 

Senator  Kean.    How  long  ago? 

Mr.  Hover.  I  do  not  recall  the  length  of  time. 
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Senator  Kean.   A  month  ago? 

Mr.  Hover.   Some  months  ago. 

Senator  Kean.   Two  months  ago? 

Mr.  Hover.  I  could  not  tell  you  the  time. 

Senator  Kean.   Five  or  six  months  ago? 

Mr.  Hover.  I  have  no  idea  as  to  the  tmie.  I  simply  recollect  that 
it  is  within  the  last  year. 

Senator  Kean.  Have  you  ever  made  these  complaints  to  the  rail- 
road companies? 

Mr.  Hover.   Repeatedly. 

Senator  Kean.  What  ao  they  say  in  reply? 

Mr.  Hover.  Why,  they  justify  tne  difference  in  the  charge  by  the 
fact  that  a  readjustment  of  the  rates  would  revolutionize  rates — and 
it  certainly  would  west  of  Missouri.  Furthermore,  these  charges  are 
for  the  most  part  along  the  lines  more  or  less  controlling  local  terri- 

tonr. 

Senator  Kean.  What  is  the  reason  for  that  rate  you  refer  to  be- 
tween Denver  and  Cheyenne  and  Kansas  City  and  Cheyenne? 

Mr.  Hover.  Why,  there  should  be  no  reason  for  that.  That  is  the 
way  the  merchants  there  regard  it — that  there  is  no  legitimate  rea- 
son why  such  a  difference  should  exist. 

Senator  Kean.  What  reason  does  the  railroad  give? 

Mr.  Hover.  Why,  I  do  not  know  that  they  have  ever  assigned  any 
specific  reason.     If  they  have  I  have  never  heard  of  it. 

Senator  Kean.  You  have  called  it  to  their  attention? 

Mr.  Hover.  Their  attention  has  been  called  to  it. 

Senator  Kean.  Don't  they  say  anything  at  all  ? 

Mr.  Hover.  They  justify  it — to  an  extent,  at  least — by  saying  that 
Cheyenne  is  a  common  point;  and  that  is  true,  perhaps,  so  fa'r  as 
Omaha  business  is  concerned,  but  when  it  comes  to  Kansas  City 
business  a  different  condition  prevails.  They  have  a  direct  line  to 
Omaha.    Their  Kansas  City  line  passes  right  through  Denver. 

Senator  Kean.  As  I  understtlnd  it,  you  are  here  advocating  addi- 
tional powers  should  be  given  to  the  Interstate  Commerce  Commis- 
sion to  fix  a  rate? 

Mr.  Hover.  To  reduce  or  fix  a  rate. 

Senator  Kean.  And  you  say  that  you  do  not  complain  of  the  rates 
being  too  high  ? 

Mr.  Hover.  We  do  not. 

Senator  Kean.  But  that  they  are  discriminative? 

Mr.  Hover.  Yes. 

Senator  Kean.  That  would  not  be  cured  by  the  power  to  fix  the 
rate. 

Mr.  Hover.  That  is  what  we  claim. 

Senator  Kean.  I  think  you  have  that  remedy  under  the  existing 
law. 

Mr.  Hover.  Possibly  we  have  in  a  measure;  but,  as  I  said  before, 
it  is  hardly  adequate.     The  existing  law  is  hardly  adequate. 

Senator  Kean.  If  it  is  an  unjust  discrimination  you  have  a  right 
to  apply  to  the  court  for  injunction. 

Mr.  Hover.  That  is  true,  they  may;  but  who  makes  the  future 
rate?     The  courts  can  not  make  it. 

Senator  Kean.  If  the  court  will  enjoin  the  discriminations. 
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Mr.  Hover.  Very  true,  but  the  railroad  companies  may  make  such 
a  change  as  will  in  a  measure  modify  that  discrimination,  but  they 
may  not  make  a  change  sufficient  as  a  matter  of  fact  to  be  of  any 
benefit  in  practice,  to  oo  away  with  the  discrimination,  and  you  have 
to  go  through  the  whole  thing  again.     The  remedy  is  not  adequate. 

Senator  Clapp.  Do  you  think  a  court  could  make  any  order  on 
earth  except  to  abate  the  discrimination? 

Mr.  Hover.  No  ;  I  do  not  think  it  would. 

Senator  Clapp.  If  the  court  entertained  jurisdiction  at  all  and 
made  any  decree  as  to  the  discrimination,  it  would  have  to  be  in  effect 
to  abate  the  discrimination  itself,  would  it  not? 

Mr.  Hover.  Surelv.  The  comparison  of  the  Idaho  rates  discloses 
a  condition  of  still  greater  discrimination.  The  rates  to  Idaho, 
like  all  rates  w-est  of  Omaha,  are  based  upon  the  Missouri  River,  con- 
sisting for  the  most  part  of  blanket  rates  applicable  to  four  groups, 
each  group  bein^  made  up  of  the  cities  and  towns  located  between 
two  terminal  points.  In  making  these  comparisons  we  will  have  to 
do  with  Groups  III  and  IV  only,  as  within  these  two  groups  are 
included  the  principal  towns  in  which  Denver  merchants  are  in- 
terested. 

Group  III  includes  all  stations  on  the  Oregon  Short  Line  from 
Weston,  Idaho,  to  Barretts,  Mont.,  located  on  the  Butte  and  Helena 
branch  of  the  Oregon  Short  Line,  and  including  Pocatello,  Idaho 
Falls,  etc. 

Group  IV  includes  territory  west  of  Pocatello  as  far  as  Hunting- 
ton, Oreg.  In  this  group  are  located  Boise,  Shoshone,  Nampa,  etc. 
The  rates  from  the  Missouri  Eiver  to  points  in  Group  IV  are  as 
follows : 


Missouri  River 

From  Denver 

Denver  combination 


First. 

Second. 

Third. 

Fourth. 

$2.50 

•2.40 

8.65 

$2.15 
2.08 
8.06 

$2.00 
1.76 
2.56 

$1.70 
1.52 
2.17 

Fifth. 


$1.50 
1.20 
1,70 


The  distance  from  Omaha  to  Boise,  one  of  the  principal  towns  in 
this  group,  is  1,336  miles,  and  from  Denver  924  miles,  a  distance  in 
favor  of  Denver  of  412  miles,  with  a  difference  in  rates  of  10  cents 
only  per  100  pounds.  Should  this  freight  originate  in  Kansas  City 
instead  of  Omaha,  the  same  would  have  to  pass  through  Denver  to 
reach  point  of  destination,  covering  a  distance  of  1,564  miles,  involv- 
ing a  haul  of  640  miles,  at  a  rate  of  10  cents,  only,  more  than  the 
Denver  rate.  In  this  territory  San  Francisco  is  a  competing  point, 
although  the  distance  from  San  Francisco  to  Boise  is  1,187  miles 
against  924  miles  from  Denver.  Freight  is  hauled  this  1,187  miles 
for  $1.95  per  100  pounds,  while  from  Denver,  as  noted  above,  the  rate 
is  $2.40  per  100  pounds,  although  the  difference  in  mileage  favors 
Denver  to  the  extent  of  263  miles,  and  cost  of  construction  no 
greater,  if  so  great,  in  the  one  instance  as  in  the  other,  the  relative 
cost  of  service  being  considerably  greater  on  the  San  Francisco- 
Boise  haul  than  on  the  Denver-Boise  haul ;  the  heavy  grades  of  the 
Sierra  Nevada  range  having  in  the  one  instance  to  be  overcome. 
These  figures  are  fully  set  forth  as  to  all  classes  and  as  between  the 
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three  competitive  points,  namely,  Omaha,  San  Francisco,  and  Den- 
ver, in  the  accompanying  exhibit  marked  "  Exhibit  B."  I,  there- 
fore, will  not  undertake,  at  this  time,  to  enter  into  fui'ther  details, 
as  they  are  a  repetition  in  character  of  the  Boise  illustration  as 
above  set  forth. 

Denver,  by  reason  of  direct  railway  connections  via  the  Union 
Pacific  Railway  and  the  Oregon  Short  Line,  has  also  tributary  to  it, 
in  competition  with  St.  Paul,  Minneapolis,  and  Omaha,  a  certain 
amount  of  trade  located  at  Butte,  Anaconda,  and  Helena,  Mont.,  and 
vicinity,  the  distance  from  Denver  to  Butte  bein^  922  miles  and  from 
Omaha  1,384  miles,  a  difference  in  favor  of  Denver  of  412  miles. 
The  rates  to  Montana  common  points,  including  Butte,  Anaconda, 
etc.,  are  as  follows : 


Prom  the  Missonri  River 

St.  LouiH 

Chica^ 

Denver 

Denver  combination 


First. 

Second. 

Third. 

Fourth. 

ti.^) 

'  $2.15 

$1.75 

$1.50 

3.10 

2.00 

2.10 

1.75 

3.10 

2.65 

2.15 

1.75 

2.00 

1.72 

1.40 

1.20 

8.2.J 

2.72 

2.20 

1.85 

Fifth. 


$1.25 
1.46 
1.45 
1.00 
1.50 


The  Denver  combination  referred  to  being  based  upon  the  Mis- 
souri River  rate,  it  is  needless  to  say  that  Denver  has  no  chance  what- 
ever in  this  territory  except  on  a  few  commodities  that  are  manufac- 
tured here,  and  on  these  commodities  Denver  pays  a  very  much  higher 
relative  rate  than  either  Chicago,  St.  Louis,  or  the  Missouri  River. 
For  instance,  bottles  which  are  manufactured  in  Denver  take  to  Mon- 
tana common  points  a  rate  of  72  cents,  as  against  90  cents  from  the 
Missouri  River,  DO  cents  from  St.  Louis,  and  90  cents  from  Chicago, 
notwithstanding  the  vast  difference  in  mileage;  on  packing-house 
products  a  rate  of  $1  from  Denver,  as  compared  with  $1.25  from  the 
Alissouri  River,  $1.4;^ J  from  St.  Louis,  and  $1.45  from  Chicago. 
These  figures  are  fully  set  forth  as  to  all  classes  in  the  accompanying 
exhibit,  marked;'  f^xhibit  C." 

It  is  in  dealing  with  the  Utah  situation  that  we  find  the  most 
extreme  instances  of  discrimination.  Utah  can  more  profjerly  be 
considered  Denver  territory  in  competition  with  Missouri  River 
points  than  can  localities  in  either  Wyoming,  Idaho,  or  Montana. 
The  State  of  Utah  bounds  Colorado  on  the  west,  and  depends  for 
transportation  of  west-bound  commodities  on  two  lines  of  railroad 
owned  and  controlled  by  two  of  our  great  transcontinental  systems — 
namely,  the  Harriinan  system  and  the  Gould  system — by  the  former 
over  the  Union  Pacific  from  Omaha  to  Ogden,  and  by  the  latter  over 
the  Rio  Grande  Western  from  Grand  Junction,  Colo.,  to  Salt  Lake 
Citv,  the  Rio  Grande  Western  being  the  outlet  for  both  the  Colorado 
Midland  and  the  Denver  and  Rio  Grande  at  Grand  Junction.  From 
Denver,  through  the  medium  of  the  two  latter  roads,  we  have  direct 
connection  with  Utah,  and  a  ceiiain  percentage  of  the  west-bound 
tonnage  consigned  to  Utah  points  passes  through  Denver  over  one 
or  the  other  of  these  two  lines.  Therefore  Denver  can  justly  claim 
the  right  of  distribution  into  this  territoiy  on  the  same  terms  that 
are  accorded  Mi.ssouri  River  towns,  St.  Louis,  Chicago,  and  other 
eastern  points.    On  the  present  basis  of  rates,  however,  Denver  mer- 
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chants  can  not  even  get  into  Utah  on  as  favorable  a  basis  as  the  mer- 
chant located  in  San  Francisco  who  ships  his  goods  through  Denver 
to  San  Francisco  and  back  again  to  Salt  Lake  City,  which  fact  I  will 
later  prove. 
The  following  are  the  competitive  class  rates  to  Utah  common 

Soints,  consisting  of  Ogden,  Salt  Lake,  Spanish  Fork,  and  interme- 
iate  points : 


From  Chicago  and  Doluth 

From  the  MiBHoari  River 

From  San  Francisco  and  California  common 

I>oint8 

From  Denver 

Denver  combination  based  npon  the  Missouri 

Biver  


First. 

Second. 

Third. 

Fourth. 

Fifth. 

$3.10 
2.30 

$2.65 
2.U0 

92.15 
L70 

|L75 
1.43 

|L45 
L18 

1.721 
1.85 

1.50 
l.OU 

i.2ri 

1.36 

1.07 
L15 

«88' 
.96 

aio 

2.00 

2.16 

L80 

1.46 

In  other  words,  the  Denver  merchant  is  discriminated  against  in 
favor  of  the  merchant  located  on  the  Missouri  River  to  the  extent  of 
80  cents  first  class,  60  cents  second,  46  cents  third,  37  cents  fourth,  and 
28  cents  fifth,  and  this  discrimination  extends  clear  back  to  At- 
lantic seaboard  territory.  Such  commodities  as  we  produce  in  Den- 
ver are  likewise  discriminated  against  in  favor  of  eastern  centers. 
For  instance,  beer  from  our  Denver  breweries  takes  a  70-cent  com- 
modity rate  to  Utah  common  points,  and  the  same  rate  applies  from 
the  Mi^ouri  River,  notwithstanding  that  Denver  is  distant  from 
Omaha  572  miles  and  from  Kansas  City  640  miles.  On  packing- 
house products  the  rate  from  Denver  is  73J  cents,  against  $1.18  from 
the  Missouri  River.  Generally  speaking,  however,  it  is  on  the  class 
rates  that  the  greatest  discrimination  exists.  This  difference  against 
Denver  diverts  practically  all  the  business  moving  under  class  rates 
from  Denver  to  eastern  centers.  The  situation  as  applied  to  Utah 
is  particularly  aggravated  in  view  of  the  fact,  as  before  recited,  that 
San  Francisco  merchants  can  ship  through  Denver,  through  Salt 
Lake  City,  to  San  Francisco  on  a  commodity  rate  and  return  the  same 
goods  to  Salt  Lake  City  on  the  local  rate,  and  for  less  than  the  same 
goods  can  be  unloaded  in  Denver  and  rcshipped  to  Salt  Lake  City, 
notwithstanding  the  fact  that  San  Francisco  is  distant  from  and 
beyond  Salt  Lake  City  826  miles,  while  Denver  lies  627  miles  to  the 
east  of  that  point.  Referring  to  the  above  table  of  rates,  you  will 
note  that  Denver  pays  $1.85  to  Salt  Lake  City,  a  distance  of  627 
miles,  against  a  return  rate  of  $1.72.J  from  San  Francisco  and  Cali- 
fornia common  points  to  Salt  Lake  City,  a  distance  of  826  miles. 

I  will  now  proceed  to  show  how  the  application  of  this  combina- 
tion of  rates  will  admit  of  the  possibility  as  above  set  forth:  For 
instance,  a  mixed  car  of  drugs,  patent  medicines,  chemicals,  etc, 
takes  a  commodity  rate  from  New  York  of  $1.40  a  carload  to  Cali- 
fornia common  points.  This  rate,  combined  with  the  local  back  of 
$1.72^,  lays  the  goods  down  in  Salt  Lake  City  for  $3.12J.  To  Denver 
the  same  commodities  take  a  water  rate  via  (jalveston  of  $2.33  per  100 


pounds,  or  an  all-rail  rate  of  $2.72  per  100  pounds.  Adding  to  these 
rates  the  local  out  of  Denver  to  Salt  Lake  City  of  $1.85,  brings  the 
cost  of  these  commodities  when  shipped  to  and  from  Denver  to  $4.18, 
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when  the  water  rate  is  taken  advantage  of,  and  $4.15  on  the  all-rail 
rate.  I  will  take  the  case  of  a  wholesale  boot  and  shoe  dealer  doing 
business  in  Denver  and  in  San  Francisco:  Rubber  boots  and  shoes 
take  a  commodity  rate  from  New  York  to  San  Francisco  of  $1.35  a 
carload.  Adding  to  this  the  local  first  class  back  to  Salt  Lake  City 
of  $1.72i,  and  the  cost  is  to  the  Salt  Lake  dealer  $3.07^.  To  DenvOT 
the  wholesaler  pays  for  his  ^oods  coming  by  wav  of  the  water  line 
via  Galveston  $2.33,  and  if  they  come  by  all  rail  $2.72.  Adding  to 
these  fibres  the  local  of  $1.85,  it  will  cost  to  lay  them  down  in  Salt 
Lake  City  $4.18  in  the  one  instance,  and  $4.57  m  the  other  instance, 
as  against  the  San  Francisco  rate  of  $3.07^.  These  comparisons  can 
be  multiplied  almost  indefinitely  and  will  apply  to  nearly  every 
commodity  handled  by  wholesalers  located  at  either  point.  The  con- 
ditions as  pertaining  to  Utah  business  are  more  fully  set  foiih  and 
comparisons  more  completely  made  in  a  table  which  is  made  a  part 
of  this  report  and  which  is  marked  "  Exhibit  D  "  and  "  Exhibit  G." 

In  order  to  make  complete  a  statement  regarding  Denver's  posi- 
tion as  a  distributing  center  there  is  also  accompanying  this  report  a 
table  of  rates  and  comparisons  from  Denver  and  competitive  points  to 
points  in  New  Mexico.  It  is  not  necessary  to  dwell  upon  the  condi- 
tions in  this  latter  Territory,  except  to  say  that  they  operate  to  a  con- 
siderable extent  against  Denver  merchants  in  competition  with  Mis- 
souri River  points.  A  different  set  of  conditions,  however,  prevail 
in  this  Territory  than  those  covering  rates  hereinbefore  mentioned. 
These  conditions  are  of  such  character  as  to  hardly  warrant  equality 
of  service  as  between  Denver  and  Missouri  River  points. 

In  conclusion,  I  desire  to  state  that  the  merchants  of  Denver  and 
the  people  of  Colorado,  irrespective  of  party,  are  thoroughly  in  ac- 
cord with  the  views  of  President  Roosevelt  in  the  matter  of  extending 
the  powers  of  the  Interstate  Commerce  Commission.  We  believe 
with  tiie  President  that  the  Interstate  Commerce  Commission  should 
have  the  power,  after  full,  careful,  and  impartial  investigation,  of 
naming  the  rate,  and  that  same  should  be  made  effective  immediately. 
A  commission  without  this  power  is  simply  a  bureau  of  statistics  and 
information,  and  is  of  no  practical  value  to  either  the  shippers  on 
one  hand  or  railroad  interests  on  the  other. 

Now,  in  connection  with  what  I  have  said,  I  would  like  the  privi- 
lege of  introducing  some  exhibits,  which  show  a  detailed  statement  of 
rates,  affecting  the  distributing  rates  from  Denver,  and  which  show 
in  detail  the  situation  at  Denver  and  these  various  localities. 

Senator  Ejban.  There  will  be  no  objection  to  that. 

Mr.  Hover.  I  would  like  to  say  further  in  connection  with  this 
that  this  statement  as  to  traffic  conditions  surrounding  Denver  I 
have  tried  to  make  quite  complete  and  it  embraces  discriminating 
differences  in  localities  where  such  discrimination  is  to  a  greater  or 
less  extent  justified.  There  is  no  question  about  that,  but  in  other 
localities  that  justification  does  not  exist. 

The  exhibits  are  as  follows : 
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BXHIBIT  A. 

Wyoming. 


Popnlation  1900. 

Dis- 
tance. 

First. 

Sec- 
ond. 

Third. 

Fourth. 

Fifth. 

86 

Miles. 
261 

828 

276 

637 

684 

67 
14 

Denver  to  Orin  Junction 

Denver  to  Casper  a 

1.22 
.80 
.72 

1.08 
.70 
.64* 

0.02 
.60 

.68* 

0.75 
.66 
.60 

0.7D 

888,  banldDK 

.45 

.434 

Denver  toDouglasa 

Omaha  to  Casper 

1.52 

1.34* 

1.18* 

1.06 

.88* 

784,  banking 

.80 
.311 

.70 
.26* 

.60 
.22* 

.66 
.104 

.45 

.16 

1.1U 

.06* 

.82* 

.76* 

.00 

1.90 
1.86 

2.47 

2.36* 

2.77 

1.70 

1.67 

2.03 

1.95* 

2.34* 

1.46 
1.31 

1.72 

1.62j 

1.08* 

1.24 
1.U 

1.40 

1.40* 

1.71 

1.00 

Omaha  to  Douglas 

1.00 

Orin  Junction  to — 

Denver  combinatiou: 

Orin  Junction 

1.20 

Casper 

Douglas 

1.10 

Donirlas    ,  ^. 

Casper 

1.88* 

«  First  line,  ioint  rate  Union  Pacific  and  Colorado  Southern  to  Orin  Junction ;    second 
line,  Fremont,  Bllchom  and  Mississippi  Vnlley,  arbitrary  to  Casper  and  Dougiaa. 

Southern  Wyoming, 


Population  1900. 


14,087 
8,207. 
2,817. 
2,110. 


Kansas  City  to 
Cheyenne . 

Laramie . . 

Bawlinb. . . 

Evanston  . 


Denver  to  Cheyenne . 
Denver  to  Laramie  . . 
Denver  to  Rawlins . . . 

Denver  to  Evanston  . 

Omaha  a  to  Cheyenne 
Omaha  o  to  Laramie  . 
Oknaha  a  to  Rawlins . . 
Omaha  d  to  Evanston 
Denver  combination: 

Cheyenne 

Laramie 

Rawlins 

Evanston 


First. 

Sec- 
ond. 

Third. 

Fourth. 

/    O.m 

O.ltO 

0.S5 

0.90 

\     .60 

.53 

.45 

.38 

i      .81 

.70 

.  r>'j 

.47 

\     .90 

.80 

.65 

.47 

f    LSI 
1    1.86 

LIS 

.Ha 

.74 

1.20 

.96 

.74 

f    L50 
\    1.80 

l.SO 

1.10 

.9S 

1.30 

1.10 

.08 

1.25 

1.00 

.80 

.65 

1.78 

1.45 

1.19 

.07 

2.26 

1.88 

1.49 

1.24 

2.30 

2.00 

1.70 

1.43 

/    1.70 

LW 

LIS 

,96 

\    1.85 

1.62 

1.25 

1.08 

]    S.06 

1.70 

LS9 

Llf 

\    2.15 

1.80 

1.46 

1.12 

/    t.fifi 

t.is 

L6ii 

LS9 

\    2.60 

2.20 

1.76 

1.39 

J    t.75 

S.SO 

1.90 

1.58 

\    2.75 

2.30 

1.90 

1.68 

FifUi. 


O.t? 
.32 
.47 
.47 
.74 
.74 
.93 
.93 
.60 
.70 
1.00 
1.18 

.77 

.82 

.97 

.07 

l.f4 

1.24 

1.43 

1.43 


o  Kansas  City  rates  the  same. 

Above  figures  In  Italics  indicate  changes  on  account  of  new  tariff  supplements  to  U.  P. 
G.  F.  O.  No.  9185,  May  5,  1905. 

Exhibit  B. 

Idaho, 


Distance. 

Rates. 

First. 

Sec- 
ond. 

Third. 

Fourth. 

Fifth. 

Miles. 

Omaha  to  Boise. . . 

1,336 

Missouri  River  to  Boise,  Sho- 
shone, Nampa,  and  inter- 
mediate points  (Group  IV) . 

Missouri   River  to   Weston 

2.50 

2.15 

2.00 

1.70 

1.60 

Omaha  to   Poca- 

1,072 

2.50 

2.15 

1.75 

1.60 

1.25 

tello. 

and  Pocatello,  Idaho;  Bar- 
ratts,  Mont.,  and  interme- 
diate points  (Group  III). 

San  Francisco  to 

RnifiA 

}  1,187 

fSan  Francisco  to  Shoshone, 
<    Nampa,  etc. 

2.68 

2.24 

1.81 

1.63 

1.24 

ISan  Francisco  to  Boise 

1.^ 

1.75 

1.65 

1.4.') 

1.18 

San  Francisco  to 

923 

San  Francisco  to  towns  in 

2.58 

2.24 

1.83 

1.67 

1.24 

Pocatello. 

Group  III. 

Denver  to  Boise  . . 

924 

Denver  to  towns  in  Group  IV . 

2.40 

2.08 

1.76 

L62 

1.20 

Denver  to  Poca- 

660 

Denver  to  towns  in  Group  III . 

2.00 

1.72 

1.40 

1.20 

1.00 

tello. 

Denver  combination: 

Group  IV 

8.65 

3  08 

2  66 

2.17 

i.ro 

Group  III 

3.25 

2.72 

2.20 

1.85 

1.00 
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Commodities, 


Articles. 


Beer 

Bottles 

Canned  ffoods 

Dry  fcoooB,  cotton  piece  goodH 

Mining  machinery 

PBcking-house  products 

Furniture 


Missouri  River  to— 

Group 

Group 

m. 

IV. 

1.00 

1.00 

1.21 

1.21 

1.80 

1.25 

2.50 

2.50 

1.25 

1.25 

i.aai 

1.25 

1.25 

1.25 

Denver  to— 


Group  in. 


0.80 

Glass  1.00 

Olassl.OO 

Class  2. 00 

ClaosA.se 

1.00 

Class. 


Group  IV. 


aao 

Class  1.20 
Class  1.20 
Class  2. 40 
Com.  1.60 
1.90 


Exhibit  C. 
Monia/na. 


DixiUince. 


Omaha  to  Butte .. 

Denver  to  Butte. . 
In  favor  of 
Denver. 


MiUs. 

1,834 

922 
412 


{Chicago 
St.  Louis 
Missouri  liiver , 

Denver 

Denver  combination  (to  Mon- 
tana cximmon  nointA,  in- 
cluding AnaconOA,  Butte). 


First 

Sec- 
ond. 

Third. 

Fourth. 

8.10 

2.65 

2.15 

1.75 

8.10 

2.00 

2.10 

1.76 

2.50 

2.15 

1.75 

1.50 

2.00 

1.72 

1.40 

1.20 

8.25 

2.T2 

2.20 

1.86 

Fifth. 


1.45 
1.45 
1.25 
1.00 
1.60 


Commodities. 


Articles. 


Beer 

Bottles 

Canned  goods 

Dry  goods 

Mining  machinery 

Packing-house  products 
Soap 


Bate  from— 


Chicago.  St.  Louis. 


0.8.5 
.00 
l.S!2 
2.00 
1.05 
1.45 
1.16 


0.85 
.90 
1.22 
2.86 
1.04^ 
1.43^ 
1.15 


Missouri 
River. 


0.76 
.90 
1.10 
2.50 
.80 
1.25 
1.06 


Denver. 


*  Longman. 

Exhibit  D. 

Utah. 


Distance  to  Salt  Lake. 


Chicago^ 

Dulutn 

Union  Pacific. 

Canadian  Pa- 
cific. 

Union  Pacific. 


MiU'8. 

1,560 

1,645 

1,040 

826 

627 


[Chicago  and  Duluth 

Missouri  River 

San  Francisco 

Denver  

Denver  combination  to  Salt 
Lake,  Ogden,  etc. 


8.10 

2.:« 

1.724.      1-60 


1.85 

8.10 

.80 


1.60 

2.60 

.CO 


'  Chicago  and  Northwestern,  Chicago  and  Duluth  to  Omaha. 

Commodities. 


0.60 

.72 
a.  88 
2.00 

.64 
LOO 

.64 


Third. 

Fourth. 

2.15 

1.75 

L70 
L274 

L43 
L07 

1.86 
2.16 

.46- 

L16 

L80 

.57 

Fiftb. 


L45 
1.18 

.m 

.96 
L46 

.S8 


Articles. 


Beer 

Bottles 

Cotton  piece  k«x>(1m 

Mining  machinery 

Packing-house  products 


Denver. 


0.70 
.65 

L25 
.66 
.781 
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Exhibit  H. 
New  Mexico, 


Rates. 


Baton  from— 

Missouri  Biver 

Denver 

Denver  oombioatiou 
Las  Vegas  from— 

Missouri  Biver 

Denver 

Denver  combination 
Santa  Fe  from— 

Missouri  Biver 

Denver 

Denver  combination 
Albuquerque  f  rom— 

Missouri  Biver 

Denver 

Denver  combinatiuu 
Booorrofrom— 

Missouri  Biver 

Denver 

Denver  combination 
San  Marcial  from— 

Missouri  Biver 

Denver 

Denver  combination 
Las  (>uces  from— 

Missouri  Biver 

Denver 

Denver  combination 
Silver  City  from— 

Missouri  Biver 

Denver 

Denver  combination 
Deming  from— 

Miaaouri  Biver 

Denver 

Denver  combination 


First. 

Sec- 
ond. 

Third. 

Fourth. 

Fifth. 

1.45 

.72 

2.00 

1.20 

.60 

L68 

1.00 

.68 

1.36 

a86 

.40 

1.07 

ao6 

.40 
.90 

1.70 

.88 

2.13 

1.80 

.86 

1.85 

1.85 

.82 

1.68 

1.20 

.71 

1.86 

.96 

.63 

1.18 

1.70 

.88 

2.13 

1.60 

.85 

1.85 

1.36 

.82 

L62 

1.20 

.76 

1.40 

.96 

.74 

1.24 

1.70 

.88 

2.13 

1.60 

.85 
1.86 

1.85 

.82 

1.® 

1.20 

.77 

1.42 

.96 

.74 
L24 

1.70 

.05 

2.13 

1.60 

.86 

1.85 

1.86 

.83 

1.62 

1.20 

.82 

1.42 

.96 

.80 

1.24 

1.70 
1.06 
2.30 

1.50 

.95 

1.96 

1.86 

.90 

1.70 

1.20 

.84 

1.48 

.95 

.80 

Ltt) 

1.70 
1.43 
2.68 

1.60 
1.20 
2.20 

1.86 
1.10 
1.98 

1.20 

.97 

1.62 

.96 

.92 

1.42 

2.10 
2.03 
8.28 

1.89 
1.80 
2.80 

1.67 
1.67 
2.37 

1.48 
1.40 
2.06 

L20 
1.10 
1.60 

2.10 
1.93 
8.18 

1.79 
1.70 
2.70 

1.60 
1.60 
2.30 

1.48 
1.36 
2.00 

1.16 
1.05 
1.66 

Dis- 
tance. 


Miles. 
676 


786 
898 


479 


918 
526 


994 

601 


1,021 
628 


1,197 
804 


1,149 
756 


Exhibit  F. 
Colorado. 


Bates  to  Colorado  common  points  from— 


New  York,  Philadelphia,  Boston,  Baltimore: 

Water 

All  rail 

Chicago,  New  Orleans 

Mississippi  Biver 

Missouri  Biver 

California  common  poinU^  


First. 


2.83 

2.72 
2.05 
1.85 
1.25 
B.00 


Sec- 
ond. 


1.90 
2.20 
1.66 
1.45 
1.00 
2.60 


Third. 


1.47 
1.78 
1.25 
1.16 
.80 
1.90 


Fourth. 


1.16 

1.83 

.97 

.92 

.65 

L65 


Fifth. 


a98 

1.07 

.77 

.72 

.60 

1.80 


Exhibit  Q. 


*nting  application  of  rates  on  commodities  when  shipped  through 
San  Frajiriacf)  and  hack  to  Salt  Lake  in  comparison  with  rate  wJien 


Table  illustn 
Denver  to 

shipped  to  Denver  and  then  to  Salt  Lake  from  Missouri  River  or  points  east  of 
Missouri  River. 


Canned  goods:  To  San  Frandsoo  from— 

(o)  Mixed  car  flsh,  fruits,  moats,  etc li  iSf  *  n'  t  I  ^^^  ^^^ 

90  O!  l!      f  Missouri  River. 

(6)  Straight  car  com j^"  S5  S?'^  "^^'Jl-. 

I  .85  Missouri  RiTer. 

(c)  Straight  car  beans  and  p. ^s.. i  .96  New  York. 

r_  .     ,  «,   _  -  I  .85MiaK>uriBiT«r. 

[a,  6,  c]  To  Denver  from  New  York  water  i-ute,  UU  cents.  —•▼•r. 
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• 

Oaimed  ffoods— ContiiiTied. 

Local  San  FranciBoo-Balt  Lake,  fourth  class,  1.07. 
Local  Denver-Salt  Lake,  fourth  class,  1.15. 

(a)  New  Tork-San  Francisco-Salt  Lake,  1.00+107*2.07. 
New  Tork-Denver-Salt  Lake,  0.08+1.16»2.06. 

(b)  New  York-San  Franclsco-Salt  Lake.  O.Q6+1.07-2.0B1 
New  York-Denver-Salt  Lake,  0.98+1.16=2.08. 

(e)  New  York-San  Francisco-Salt  Lake.  0.96 +1.U7»2.08. 
New  York-Denver-Salt  Lake,  0.9B+i.l5»2.08. 

Mflea 

Distance,  New  York-San  Francisco-Salt  Lake 4,660 

Distance,  New  York-Denver-Salt  Lake 2,788 

1,781 
Ootton  piece  goods: 

Common  rate.  New  York-San  Francisco,  1.50  L.  C.  L.;  1.00  C.  L. 

Common  rate.  New  York-Denver,  1.86,  C.  L.  or  L.  C.  L. 

Local,  San  Francisco-Salt  Lake,  1.72^,  first  <:las8. 

LocaL  Denver-Salt  Lake,  1.25.  C.  L.  or  L.  C.  L. 

New  York-Frandsccv-Salt  Lake,  1.00+1.724  »2.72^. 

New  York-Denver-Salt  Lake,  1.85+1.26-8.10. 
Boots  and  shoes: 

Common  rate.  New  York-San  Francisco,  2.50,  C.  L.  or  L.  G.  L. 

Class  rate.  New  York-Denver,  2.88,  water;  2.72  all  rail. 

Local,  San  Francisco-Salt  Lake,  first  class,  1.72^. 

Local,  Denver-Salt  Lake,  first  class,  1.85. 

New  York-San  Francisco-Salt  Lake,  2.50+1.72i»4.22i. 

New  York-Denver-Salt  Lake,  2.38+1.86»4.18,  water;  2.72+1.86=4.67,  rail. 
Bobber  boots  and  shoes: 

Common  rate.  New  York-San  Francisco,  1.35  C.  L..  1.86  L.  O.  L. 

Class  rate.  New  York-Denver,  2.38,  water;  2.72,  rail. 

Local,  San  Franeisco-Salt  Lake,  first  class,  1.72^. 

LocaL  Denver-Salt  Lake,  first  class,  1.85. 

New  York-San  Francisco-Salt  Lake.  1.86+1.72f  »8.07i. 

New  York-Denver-Salt  Lake.  2.33+1.85=4.18,  water;  2.72+1.85=4.57,  rail. 

Local,  Salt  Lake-Qrand  Janction,  Colo.,  1.10. 

LocaLDenver-Orand  Junction,  Colo.,  1.66. 

New  York-San  Francisco-Salt  Lake-Grand  Junction,  1.86+1.72^+1.10=4.171. 

New  York-Denver-Qrand  Junction.  2.88+1.55=a88,  water;  2.72+1.56=4.27,  ralL 
Dmga,  medicines  and  chemicals,  medicinal  oils,  witch  hazel,  medicinal  and  fiavoring  eztraots 
and  dyeetnffs  n.  o.  s.:  o 

Common  rate.  New  York-San  Francisco,  1.90  L.  C.  L.,  1.40  C.  L. 

Class  rate.  New  York-Denver,  2.33  water,  2.72  raiL 

Local,  San  Francisco-Salt  Lake,  1.72^. 

Local,  Salt  Lake-Grand  Junction,  Colo.,  1.10. 

LocaLDen  ^er-Salt  Lake,  first  class,  1.86. 

New  York-San  Francisco-Salt  Lake,  1.40+1.72i=3.12}. 

New  York-Denver-Salt  Lake,  2.33+1. 86 »4.18  water;  2.72+1.85=4.67  rail. 

New  York-San  Francisco-Salt  Lake-Grand  Junction,  1.40+172^+1.10=4.221. 

New  York-Denver-Grand  Junction,  2.88+1.86»4.18  water,  2.72+1.86=4.67  raiL 
Potassium  cyanide: 

Common  rate.  New  York-San  Francisco,  1.90  L.  C.  L.,  1.10  0.  L. 

Common  rate.  New  York-Denver,  1.63. 

Local,  Salt  Lake,  L72i  from  San  Frandsoo. 

Local,  Salt  Lake,  1.85  from  Denver. 

New  York-San  Frandsco-Salt  Lake,  1.10+1.72i-2.88|. 

New  York-Denver-Salt  Lake,  1.63+1.86=3.48. 

RssoLxrrioN  of  chambee  of  commbsce  of  soahokb,  va. 

Senator  Kean.  I  have  here  a  resolution  of  the  Chamber  of  Com- 
merce of  Roanoke,  Va.,  which  I  will  have  put  into  the  record.  It 
is  as  follows : 

Chamber  of  Commerce  of  Roanoke,  Va., 

May  16y  1906. 

Hon.  Steptien  B.  Elkins, 

Chairman  Senate  Committee  on  Esch-Tovmsend 

Rate  Billy  Washington^  D.  0, 

Dear  Sir:  At  a  meeting  of  the  chamber  of  commerce  of  this  city 
held  May  10,  1905,  the  inclosed  resolution  was  passed  pertaining  to 

a  From  Chicago  to  Salt  Lake,  common,  C.  L.,  1.90;  from  St.  Lonis  to  Salt  Lake,  common,  C.  L., 
1.70;  from  Missouri  Rivor  to  Salt  Lake,  common,  0.  L.,  1.10;  from  Missouri  Biver  to  Denver 
rate,  L86;  from  Denver  to  Salt  Lake,  rate,  1.86. 
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the  Esch-Townsend  bill,  and  I  was  directed  to  transmit  to  you  a 
copy  of  the  same. 
I  herowitli  inclose  a  certified  copy  of  the  resolution. 
Very  truly,  yours, 

E.  B.  Jacobs, 
Secretary  and  Treasurer. 


'Whereas  there  is  now  pending  before  the  committee  of  the  Con- 
gress of  the  United  States  an  investigation  looking  to  the  recom- 
mendation of  proper  laws  for  the  government  of  commerce  between 
the  States  of  the  Union  and  the  correcting  of  any  abuses  that  may 
now  exist;   and 

AVhereas  among  the  propositions  pending  before  said  committee 
is  one  that  is  set  forth  in  what  is  commonly  known  as  the  "  Esch- 
Townsend  bill,"  by  which  it  is  sought  to  vest  in  the  Interstate  Com- 
merce Commission  the  rate-making  power  over  the  railroads  of  this 
country;   and 

Whereas  the  Chamber  of  Commerce  of  the  city  of  Roanoke,  Va., 
is  in  full  sympathy  with  the  purposes  of  said  proposed  legislation, 
if  it  shall  appear  that  the  present  laws  are  inadequate  to  correct  any 
existing  evils,  so  far  as  the  same  is  intended  to  render  impossible 
the  granting  of  rebates  by  railway  companies  to  favored  shippers, 
or  so  far  as  it  proposes  to  make  unlawfiu  any  device  whereby  there 
shall  be  any  discrimination  among  shippers  under  substantially  the 
same  conditions  as  well  as  with  any  legislation  necessary  and  proper 
to  restrain  the  improper  use  of  private  cars  whereby  the  ri^ts  of 
the  shipper  who  has  no  such  facilities  may  be  injured  or  impaired; 
but,  being,  at  the  sarrfe  time,  well  persuaded  that  the  enactment  of 
laws  placing  the  rate-making  power  over  the  railroads  of  this  coun- 
try into  the  hands  of  any  governmental  agency  is  opposed  to  the 
best  traditions  of  our  country  and  would  result  in  the  serious  im- 
pairment of  the  activities  that  have  been  and  are  now  the  most 
potent  factors  in  the  development  of  the  business  interests  of  our 
country  and  would  be  unjust  as  well  as  inexpedient  and  unneces- 
sary :  Now,  therefore,  be  it 

Resolved^  That  the  secretary  of  this  body  is  hereby  directed  to 
transmit  to  said  committee  of  Congress  now  in  session  a  certified  copy 
of  this  preamble  and  resolution,  to  the  end  that  said  committee  may 
be  informed  that  it  is  the  opinion  of  the  chamber  of  commerce  of  this 
city,  representing  the  business  Interests  of  this  community,  that  anj' 
legislation  contemplating  the  taking  away  from  the  railroads  of  this 
country  the  right  to  make  their  own  rates  in  competition  among 
themselves  and  with  other  common  carriers  would  be  opposed  to 
the  best  interests  of  the  communities  served  by  such  companies; 
and  that  such  action  would  result  in  tendencies  utterly  opposed  to 
the  principles  upon  which  our  Government  is  founded,  and  we  pray 
that  said  committee  may  refrain  from  recommending  any  such 
legislation. 

A  true  copy. 

[seal.]  E.  B.  Jacx)bs,  Secretary. 
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8TATEMEHT  OF  MS.  CHABXE8  H.  BBOWV. 

Senator  Kean.  You  may  state  your  name,  residence,  and  occu- 
pation. 

Mr.  Brown.  I  live  at  Mobile,  Ala.  I  am  in  the  bagging  and 
cotton-tie  business. 

Senator  Kean.  You  are  also  president  of  the  Chamber  of  Com- 
merce at  Mobile? 

Mr.  Brown.  Yes. 

Senator  Kean.  You  appear  here  in  behalf  of  the  chamber  of  com- 
merce? 

Mr.  Brown.  I  appear  in  behalf  of  the  chamber  of  commerce,  and 
also  as  a  merchant  oi  Mobile.  I  will  be  very  brief.  I  simply  wish  to 
say  that  I  voice  the  sentiment  of  the  commercial  interests  of  Mobile 
when  I  say  that  we  should  regret  exceedingly  to  see  the  making  of 
rates  pass  into  the  hands  of  other  people  than  the  railroad  com- 
panies. AVe  realize  what  an  enormous  undertaking  this  would  be, 
no  matter  how  competent  the  men  of  the  Commission  may  be,  and 
we  are  in  an  era  of  prosperity.  Our  country  is  being  developed  by 
the  railroads.  We  look  upon  railroading  as  a  business  enterprise. 
Our  country  is  being  developed  by  the  railroads  entering  into  dif- 
ferent sections,  and  we  can  not  conceive  that  the  railroad  companies 
or  the  men  of  means  and  money  would  put  that  money  into  any 
enterprise  over  which  they  had  no  control,  and  which  if" rates  were 
made  regardless  of  existing  conditions  and  circumstances  would 
bring  them  in  no  revenue.  For  that  reason  we  would  like  to  see  it 
remain  in  the  hands  of  the  railroads. 

Senator  Kean.  Are  the  rates  generally  considered  reasonable  in 
Mobile  and  Alabama? 

Mr.  Brown.  Yes :  and  we  are  praspering. 

Senator  Kean.  Do  you  hear  any  complaints? 

Mr.  Brown.  No,  sir. 

Senator  Kean.  Any  complaints  of  rebates? 

Mr.  Brown.  None  at  all  that  I  know  of. 

Senator  Kean.  Or  discriminations? 

Mr.  Brown.  No,  sir. 

Senator  Kean.  That  is  all,  and  we  are  very  much  obliged  to  you, 
Mr.  Brown. 

LETTER  OF  MR.  THEODORE  E.  KOCH. 

Senator  Clapp.  I  have  a  letter  here  from  a  gentleman  in  St.  Paul, 
which  I  will  place  in  the  record.     It  is  as  follows : 

Theo.  F.  Koch  Land  Company  (Incorporated), 

St.  Paul,  Minn,,  May  17, 1905. 
Hon.  MosES  E.  Clapp, 

United  States  Senator,  Washington,  D.  G. 

Dear  Sir:  As  you  are  one  of  the  Senate  Committee  on  Interstate 
Conmierce,  investigating  railroad  rates  and  private  car  lines^  I  deem 
it  proper  lo  bring  to  your  attention  certain  facts  in  connection  with 
the  shipment  of  iruit  from  Chadbourn,  N.  C.,  to  northern  markets. 

I  am  heavily  interested  in  fruit  lands  in  Columbus  County,  N.  C, 
in  and  around  Chadbourn  and  Clarendon,  where  farmers  raise  straw- 
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berries  in  large  quantities,  so  that  last  year  nearly  1,000  carloads  were 
shipped  from  Chadbourn  and  a  couple  of  stations  south,  east^  and 
west  thereof,  all  being  billed  and  iced  in  Chadbourn.  This  station  is 
located  on  the  Atlantic  Coast  Line,  and  said  railroad  company  has, 
for  the  last  few  years,  made  a  contract  with  the  Armour  Rerrigerator 
Car  Company,  whereby  said  latter  company  is  to  furnish  all  refrig- 
erator cars  and  do  the  icing  of  the  fruit  which  is  shipped  from 
Chadbourn  to  northern  markets,  such  as  Washington,  Baltimore, 
Philadelphia,  New  York,  Boston,  Buffalo,  Cleveland,  Cincinnati, 
Pittsburg,  etc. 

This  year  the  Armour  Refrigerator  Car  Company  has  not  fur- 
nished the  refrigerator  cars  as  necessary,  and  thousands  of  crates  of 
strawberries  have  rotted  at  the  stations  for  want  of  such  refrigerator 
cars  to  be  loaded  and  shipped  in. 

A  great  many  farmers  have  bought  land  from  me  on  the  install- 
ment plan  in  the  vicinity  of  Chadbourn  for  the  last  eight  or  nine 
years.  They  rely  to  the  greatest  extent  on  the  strawberry  crop  and 
their  early  vegetable  crops  for  the  returns  from  their  investment  and 
work,  ana  they  have  to  make  payments  on  the  lands  also  from  said 
same  strawberry  and  vegetable  crops. 

Inclosed  clipping  of  the  North  Carolina  papers  shows  what  posi- 
tion said  truck  farmers  are  in  this  spring,  throujp:h  the  failure  oi  the 
Armour  Car  Company  to  furnish  the  facilities  for  transportation  of 
their  fruit.  As  said  company  has  the  exclusive  right  or  transporta- 
tion over  the  Atlantic  Coast  Line  from  Chadbourn  and  vicinity,  the 
farmers  and  other  parties  interested  with  and  through  them  are 
simply  at  the  mercy  of  the  private  car  lines. 

I  see  from  this  morning's  Pioneer  Press  that  George  R.  Robbins, 
president  of  the  Armour  Car  Line  Company,  claims  before  your 
honorable  committee  that  the  business  of  his  car  lines  is  entirely 
private  business,  and  does  not  come  under  the  operation  of  the  inter- 
state-commerce laws.  The  condition  of  affairs  m  and  around  Chad- 
bourn seems  to  contradict  the  position  of  the  president  of  said  Armour 
Car  Line  Company. 

I  have  asked  State  Senator  J.  A.  Brown,  of  Chadbourn,  N.  C-,  to 
give  you  further  particulars  on  the  subject. 
Very  respectfully,  yours, 

Theodore  F.  Koch. 

STATEMENT  OF  ME.  HOWARD  ELLIOTT. 

Senator  Cullom.  You  may  state  your  name,  residence,  and  occu- 
pation. 

Mr.  Elliott.  Howard  Elliott.  I  am  the  president  of  the  Northern 
Pacific  Railway  Company,  and  I  live  at  St.  Paul,  Minn. 

I  have  been  engaged  in  railroad  business  for  nearly  twenty-five 
years ;  from  July,  1880,  until  October,  1903,  with  the  Chicago,  Burling- 
ton and  Quincy  Company,  beginning  as  level  rodman  in  northwestern 
Missouri ;  then  clerk  in  various  capacities ;  then  auditor  and  assistant 
treasurer;  then  general  freight  and  passenger  agent;  then  general 
freight  agent;  then  general  manager;  and  later,  vice-president,  giving 
up  that  place  upon  my  election  as  president  of  the  Northern  Pacific 
Company  in  October,  1903.    Until  within  the  last  six  or  seven  years 
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mj  relation  to  the  business  was  ^ch  that  I  was  in  very  direct  touch 
with  the  details  of  the  freight  and  passenger  business  m  the  Missis- 
sippi and  Missouri  valleys.  Since  tnen  my  work  has  been  more  gen- 
eral and  in  the  line  of  administration,  operation,  and  construction. 
My  remarks,  therefore,  will  reflect  the  views  formed  during  the  busi- 
ness experience  just  outlined,  by  one  who  has  always  tried  to  look  at 
the  whole  subject  in  a  reasonable  manner — ^not  only  as  a  railroad 
officer  and  employee  and  railroad  owner  in  a  small  way,  but  also  as  a 
citizen  interested  in  the  general  development  of  the  western  country. 
I  shall  not  burden  you  with  manv  stati^ics  and  figures,  because 
you  have  heard  from  other  sources  about  all  that  can  be  said  or  pre- 
sented along  those  lines.  As  I  am  not  a  lawyer  I  can  not  discuss  the 
le^  aspect  of  the  question  at  issue. 

,1  agree  with  the  position  of  the  President  of  the  United  States 
as  set  forth  in  the  following  language  of  his  message  to  Congress  on 
December  3, 1901 : 

It  must  not  be  forgotten  that  our  railroads  are  the  arteries  through  which  the 
commercial  llfeblood  of  this  nation  flows.  Nothing  could  be  more  foolish  than 
the  enactment  of  legislation  which  would  unnecessarily  interfere  with  the  de- 
velopment and  operation  of  these  commercial  agencies. 

I  also  agree  with  the  position  of  the  President,  stated  in  the  follow- 
ing language  in  his  last  message  to  Congress : 

Above  all  else  we  must  strive  to  keep  the  highways  of  commerce  open  to  all 
on  equal  terms;  and  to  do  this  it  is  necessary  to  put  a  complete  stop  to  all 
rebates.  Whether  the  shipper  or  tlie  railroad  is  to  blame  makes  no  difference; 
the  rebate  must  be  stopped ;  the  abuses  of  tlie  private  car  and  private  terminal 
ti*ack  and  sidetrack  systems  must  be  stopped    •     •     •. 

In  fact,  I  think  all  railroad  owners  and  officers  agree  with  the 
position  stated  by  the  President  in  the  words  just  quoted.  The  great 
bulk  of  the  freight  in  the  United  States  is  now  moving  under  that 
principle.  I  believe  that  there  is  much  exaggeration  and  miscon- 
ception about  the  alleged  abuses  that  exist.  There  is  no  question  of 
"  railroads  versus  the  people."  There  is  a  demand  for  the  correc- 
tion of  certain  abuses  and  failures  in  the  management  of  railroad 
business,  resulting,  unfortunately,  in  much  confusion  of  ideas,  which 
may  produce  results  very  detrimental  to  the  growth  of  business  in 
this  country,  and  therefore  harmful  to  the  railroads.  On  the  North- 
ern Pacific  road,  for  example,  comprising  about  6,000  miles,  there  are 
no  rebates;  there  are  no  private  car  abuses;  there  are  no  sidetrack 
abuses.  There  are,  of  course,  differences  of  opinion  about  the  rela- 
tions of  rates,  as  there  always  will  be  under  any  system.  Railroad 
business,  being  conducted  by  human  beings  who  are  no  more  in- 
fallible than  those  in  other  walks  of  life,  is  not  conducted  with  abso- 
lute perfection.  For  the  errors  made  in  the  conduct  of  the  enormous 
railroad  business  of  this  countrv  the  plan  of  control  and  management 
should  not  be  condemned  and  dislocated  any  more  than  that  the  gen- 
eral scheme  of  our  Government  should  be  condemned  because  there 
are  frauds  in  the  administration  of  the  Land  and  Post-Office  Depart- 
ments, and  inefficiencies  in  the  administration  of  the  Government  in 
places. 

It  is  my  sincere  belief  that  a  very,  very  large  proportion  of  the 
transactions  made  daily  between  the  railroad  owner  and  the  railroad 
user  go  on  without  friction,  without  difficulty,  and  without  hardship 
or  injustice  to  anyone.    Not  long  ago  I  caused  a  calculation  to  be 
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made  as  to  the  total  number  of  individual  freight  transactions  on  the 
Northern  Pacific  road  in  a  year.  In  round  figures,  there  were  some- 
thing over  3,000,000  separate  freight  transactions,  or  over  9,800  a  day. 
Each  one  of  these  transactions  involved  the  use  of  freight  tariffs,  the 
making  of  bills  of  lading,  waybills,  the  loading  and  transporting  of 
the  freight,  the  safe  delivery  to  the  consignee,  the  collection  of  the 
money,  and  the  issuing  of  receipts.  During  the  same  time  there  were 
claims  against  the  railroad  for  loss  and  damage  and  other  errors  and 
failures  connected  with  this  large  number  of  complicated  transactions 
of  about  1  per  cent  of  the  shipments.  Considering  the  complexity 
of  the  business  and  the  large  number  of  employees  involved,  this  rec- 
ord, I  believe,  is  creditable  and  shows  reasonable  stability  and  effi- 
ciency in  conducting  the  business.  What  is  true  on  the  Northern 
Pacific  is  doubtless  true  on  other  roads,  an4  most  of  the  transactions 
between  the  shipper  and  the  railroad  ai'e  completed  without  any  feel- 
ing of  injustice  or  that  there  is  something  radically  wrong  with  the 
American  railway  system.  The  same  thing  is  true  to  even  a  greater 
extent  in  the  passenger  business.  Passengers  get  on  and  off  trains 
all  over  the  country  without  feeling  that  they  have  any  complaint 
against  the  railroads  as  to  discrimination  or  injustice  in  rates,  except 
in  rare  intervals. 

With  the  growing  railroad  business  of  the  United  States,  the  dis- 
tribution of  railroad  securities,  and  the  demand  for  manufactured 
articles  used  by  rjiilroads,  it  is  not  an  unfair  statement  to  say,  count- 
ing railroad  employees  and  owners  and  employees  in  industries  fur- 
nishing material  and  supplies  to  railroads,  that  there  are  from 
2,500,000  to  8,000,000  people  whose  daily  bread  and  butter  and  gen- 
eral position  in  life  and  that  of  their  lamilies  depend  very  largely 
upon  the  railroad  business  and  its  development  along  wholesome  lines. 
Multiply  this  number  by  4  and  we  have  10,000,000  to  12,000,000  peo- 
ple, or  from  one-eighth  to  one-seventh  of  the  population  of  the  United 
States,  who  either  fail  to  realize  the  importance  of  the  policy  under 
discussion,  or  who,  if  thev  do  realize  it,  are  generally  silent  through 
lack  of  opportunity  or  ability  to  make  any  statement  in  their  own 
behalf. 

Most  of  these  people  are  attending  quietly  to  their  duties  on  the 
railroad,  in  the  factoiy,  or  in  their  home,  and  they  form  a  very  impor- 
tant part  of  the  population  of  this  country.  Ultimately  any  step 
under  which  the  Federal  Government  exercises  the  power  of  fixing 
the  actual  rate  to  be  charged  by  railroads  will  affect  them  adversely 
by  introducing  an  economic  force  into  their  scheme  of  life  which  will 
mean  repression  and  curtailment  of  the  chance  of  success  due  to  hard 
individual  effort.  In  the  clamor  for  fixing  railroad  rates,  much  of 
which  comes  from  those  who  want  some  personal  advantage,  either 
political  or  commercial,  from  those  who  hope  to  obtain,  through  gov- 
ernmental aid,  success  which  they  have  not  obtained  by  their  own 
energy  and  ability,  and  from  those  who  believe  in  socialism,  the 
rights  of  this  large  number  of  people  should  not  be  lost  sight  of,  and 
they  should  not  have  imposed  upon  them  governmental  conditions 
that  do  not  obtain  in  other  forms  of  commercial  and  business  life  in 
this  country.  When  this  large  class  of  people  come  to  understand 
fully  what  is  contemplated  their  voice  will  be  heard  most  plainly 
agamst  the  socialistic  plan  now  proposed. 
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The  newspapers  comment  more  or  less  upon  the  fact  that  great  for- 
tunes have  been  made  out  of  the  railroad  business,  and  name  a  small 
number  of  individuals  who,  through  superior  ability,  energy,  fore- 
sight, and  hard  work,  have  built  up  large  fortunes.  From  the  con- 
stant discussion  of  this  subject  by  the  daily  press  there  is  a  more  or 
less  prevalent  opinion  that  the  railroad  business  furnishes  a  field  for 
the  rapid  accumulation  of  money,  and,  to  a  certain  extent,  that  this 
money  comes  unjustly  from  the  public.  It  is  true  that  a  few  large 
fortunes  have  been  made  in  the  railroad  business,  but  no  more  than 
in  the  iron,  coal,  lumber,  manufacturing  business,  if  as  much.  They 
are  the  capital  prizes  in  the  lottery  or  life  that  are  open  to  every 
ambitious  American.  But  of  the  great  army  of  railroad  owners, 
officers,  and  employees,  a  very  small  proportion  obtain  more  than 
enough  for  their  dailv  living,  whatever  their  position  in  society  may 
be,  and  some  saving  for  old  age  and  their  children  outside  of  that. 

As  a  class,  the  railroad  omcer  and  employee  is  as  conscientious, 
high-minded,  and  devoted  to  the  interest  that  employs  him  as  any 
men  in  any  other  walks  of  life,  and  he  appreciates  that  the  best  inter- 
ests of  his  employer  are  served  by  buildmg  up  the  tributary  country, 
which  can  be  done  only  by  adjusting  rates  and  giving  service  that 
will  develop  the  natural  resources.  He  is  also  fair-minded  and  anx- 
ious to  be  fair  and  square  with  the  user  of  the  railroad,  as  well  as 
with  the  company,  because  he  realizes  that  the  greatest  success  to  the 
company  comes  from  fair  treatment  to  the  patron ;  in  other  words,  a 
daily  application  of  the  "  square  deal." 

Take  them  as  a  class,  moreover,  the  income  received  by  the  railroad 
officer  and  employee  is  no  greater  than  that  received  by  those  inter- 
ested or  engaged  in  other  business  pursuits  in  the  United  States  re- 
quiring the  same  ability  and  experience,  and  in  the  case  of  the  rail- 
road owner  it  is  less. 

We  hear  the  expressions  "  railroad  problem  "  and  "  railroad  ques- 
tion "  very  often.  There  is  nothing  mysterious  or  unusual  about  the 
railroad  business,  and  the  problems  and  questions  surrounding  it  are 
the  same  as  those  aflFecting  other  commercial  business. 

In  considering  the  railroad  business,  however,  the  fact  should  not 
be  lost  sight  of  that  the  business  of  building,  managing,  and  operat- 
ing railroads  is  comparatively  new.  Only  within  the  last  thirty 
years  has  it  a&sumed  the  great  importance  and  proportions  that  it  now 
has.  The  work  done  by  the  American  investor,  railroad  builder, 
owner,  and  manager  in  the  last  thirty  years  has  been  enormous  in 
producing  the  present  railroad  system  of  the  country — a  system  which 
on  the  whole  is  one  of  the  most  wonderful  things  ever  produced  by 
human  energy.  The  performing  of  all  this  work  has  required  many 
men,  much  money,  making  of  great  mistakes,  wasting  of  money  before 
obtaining  the  present  roads,  learning  by  experience,  training  of  men 
to  administer  the  business,  evolution  oi  methods,  and  the  wonder  is 
not  that  there  are  some  abuses  and  failures  in  the  conduct  of  the  busi- 
ness, but  that  there  are  not  more.  The  railroads  of  the  United  States 
are  to-day  in  an  unfinished  condition  and  need  to  attract  capital,  ad- 
ministrative talent,  and  the  wage  earner.  The  country  wants  in  the 
railroads  the  same  things  that  are  being  furnished  in  older  and 
smaller  countries,  like  England,  France,  and  Germany — ^that  is  to 
say,  better  road,  track,  and  bridges,  higher  speed  trains,  greater 
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safety,  more  beautiful  station  facilities,  all  of  which  means  an  enor- 
mous investment  of  capital  and  a  considerable  period  of  time,  the 
training  of  many  men,  and  the  least  interference  possible  with  the 
development  of  the  business.  Hamper  the  railroads  by  too  much  re- 
strictive legislation  and  take  away  from  the  man  who  has  to  provide 
the  money  for  these  expanded  facilities  the  naminjg  of  the  price  to 
be  charged  for  the  use  of  these  facilities,  and  this  expansion  will 
gradually  be  stopped.  "  You  can  lead  a  horse  to  water,  but  you  can 
not  make  him  drink."  You  can  give  to  a  branch  of  the  Federal 
Government  the  power  to  fix  an  actual  rate  which  the  owner  of  prop- 
erty shall  receive  for  the  use  of  his  property,  but  you  can  not  make 
the  owner  of  the  property  improve  his  railroad,  buy  more  cars,  build 
more  branch  railroads,  and  expand  his  business. 

That  the  abuses  connected  with  the  railroad  business  (small  in  num- 
ber as  I  believe  them  to  be  when  compared  with  the  total  volume  of 
trade)  are  not  affecting  materially  the  general  growth  of  business  in 
the  United  States  is  evidenced  by  the  fact  that  everywhere  you  go 
in  this  country,  from  the  Atlantic  to  the  Pacific,  you  see  thriving 
towns  and  cities,  expanding  agricultural  productions,  demand  for  and 
growing  values  of  lands,  increasing  manufacturing  capacity,  increas- 
ing ownership  of  honied,  well-employed  labor,  demand  for  more  and 
better  transportation,  and  a  chance  for  the  conscientious,  sober,  and 
industrious  man  to  improve  his  standing  no  matter  what  business  he 
mav  enter. 

If  railroad  rates  as  a  whole  were  unjust,  unreasonable,  wrongly 
discriminatory,  as  between  individuals  and  localities,  this  condition 
would  not  exist.  It  has  been  claimed  that  the  power  to  iiame  a  rail- 
road rate  should  be  lodged  with  some  other  authority  than  with  the 
railroad  owner,  because  railroad  transportation  enters  into  the  life 
of  the  people  in  every  way,  and,  therefore,  the  railroad  owner  should 
not  name  that  price.  Is  it  not  also  true  that  the  price  of  producing 
power  enters  into  the  life  of  the  people  in  every  way  ?  The  price  of 
a  pair  of  shoes,  of  a  coat,  or  of  any  manufactured  article,  depends  in 
part  upon  the  cost  of  the  power  used  to  run  the  machinery  that  made 
the  articles  in  question.  If  the  final  decision  to  fix  the  actual  rate 
to  be  charged  by  the  railroad  is  to  be  given  to  some  branch  of  the 
Federal  Government  because  a  railroad  rate  enters  into  everyone's 
life,  it  is  only  a  short  step  to  say  that  the  final  decision  as  to  the  price 
of  coal,  or  of  water  power,  or  of  any  other  agency  producing  power 
should  be  fixed  by  some  governmental  authority. 

Again,  the  price  of  labor  enters  into  the  cost  of  the  living  of  every- 
one, and  to  a  greater  extent  than  the  price  of  railroad  transportation 
or  the  price  or  power,  because  the  price  of  labor  is  the  largest  single 
item  oi  expense  to  the  railroad  and  to  the  coal  mine. 

If  it  is  wise  for  the  Federal  Government  to  fix  the  price  of  railroad 
transportation  because  of  its  affecting  everyone  in  the  nation,  why 
is  it  not  equally  wise  to  -fix  the  price  of  coal,  of  electricity,  and  of 
labor?     And  wnerc  are  you  going  to  stop? 

One  argument  advanced  lor  changing  the  present  Federal  laws 
about  rates  is  that  there  has  been  during  the  last  few  years  a  ^tidual 
elimination  of  competition,  and  there  is  a  fear  that  rates  wifl  be  so 
controlled  that  they  will  not  fall  gradually,  or  that  they  will  be 
advanced  arbitrarily. 

That  there  has  been  some  elimination  of  certain  kinds  of  competi- 
tion is  no  doubt  true.    It  has  resulted,  however,  very  largely  irom 
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the  better  experience  and  sense  of  the  railroad  owner  or  manager 
who,  each  year,  is  conducting  his  business  on  a  more  scientific  basis, 
so  as  to  produce  the  greatest  amount  of  good  transportation  at  the 
lowest  possible  figure,  and  who  has  eliminated  considerable  waste 
and  foolish  competition,  thus  permitting  a  gi'eat  decrease  in  rates 
during  the  last  twenty  years.  There  has  been,  however,  no  elimi- 
nation of  competition  as  to  markets,  which  is  the  real  competition 
in  a  country  so  large  as  the  United  States.  The  woolgrower  in 
Montana  must  sell  wool  in  competition  with  the  woolgrower  of  Ari- 
zona, of  Kentucky,  of  Ohio,  and  of  Australia,  and  the  railroads,  in 
order  to  help  develop  Montana,  Arizona,  Kentucky,  and  Ohio,  are 
all  striving  to  place  the  wool  of  their  respective  States  at  the  point 
of  consumption  at  the  lowest  price  possible.  The  Northern  Pacific 
does  not  fix  the  rates  on  wool  from  Montana.  The  price  of  wool  in 
Boston  is  affected  by  the  number  of  sheep  on  the  Australian  farms 
and  the  amount  of  free  tonnage  controlled  in  Liverpool,  elements 
beyond  the  control  of  the  American  railroads  and  the  American  Gov- 
ernment. The  Northern  Pacific  can  not  charge  an  infinitesimal  frac- 
tion of  a  cent  more  than  will  enable  the  Montana  man  to  place  wool 
in  the  common  market  at  a  common  price,  grade  for  grade.  The 
makers  of  woodenware  in  Menasha,  Wis.,  and  in  Tacoma,  Wash., 
are  competing  to  reach  the  same  markets,  and  the  railroads  leading 
from  those  two  places,  through  self-interest,  are  adjusting  the  rates 
as  low  as  they  can,  in  order  to  help  develop  the  trade  in  their  re- 
spective territories.  The  producers  of  lumber  in  Idaho,  Montana, 
and  Washington,  and  the  producei's  in  Minnesota,  Arkansas,  and 
Louisiana  are  all  trying  to  sell  in  the  markets  of  this  country  and 
abroad,  and  the  railroads  from  the  respective  districts,  if  the  busi- 
ness is  to  move  at  all,  must  meet  competitive  prices  and  adjust  rates 
accordingly. 

Examples  without  number  could  be  given  of  this  competition  of 
markets  in  raw  material,  in  all  sorts  of  manufactured  articles,  and  in 
products  of  the  mine  and  farm.  In  fact,  this  competition  as  to  mar- 
kets has  been  so  marked  in  the  case  of  live  stock  that  rates  have  been 
brought  down  to  such  a  pomt  that  the  railroad  owner  is  hesitating 
about  increasing  his  investment  in  cars  for  the  purpose  of  transport- 
ing live  stock,  because  the  margin  of  possible  profit  in  the  business  is 
so  small. 

Another  potent  cause  that  tends  to  prevent  an  advance  and  to  con- 
tinue a  general  fall  in  rates  is  that  the  railroads,  in  order  to  succeed 
at  all,  must  do  the  largest  volume  of  business  possible  over  their  rails, 
as  the  cost  decreases  somewhat  as  the  volume  increases ;  so  the  officers 
of  the  railroads  are  continually  endeavoring  to  increase  the  volume 
of  their  trade  and  stand  ready  to  reduce  charges  whenever  it  is  clear 
that  a  development  of  country  and  an  increase  in  tonnage  will  result. 

There  is  an  erroneous  idea  that  rates  are  fixed  arbitrarily,  and  that 
a  few  so-called  "  railroad  magnates  "  fix  and  control  all  of  the  rates 
in  the  United  States,  and  that  their  chief  idea  is  to  -fix  them  high. 
Nothing  can  be  further  from  the  truth.  A  railroad  rate  is  the  result 
of  a  large  number  of  commercial  and  geogi-aphical  forces  and  condi- 
tions working  one  upon  the  other ;  consultation  between  shipper  and 
railroads ;  consultation  between  officers  of  one  railroad  and  another ; 
a  study  of  all  the  conditions  surrounding  the  problem,  of  the  density 
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or  volume  of  business,  of  grades,  engines,  car  supply,  and  cost,  and 
this  process  is  going  on  every  day  among  thousands  of  railroad 
officers  and  shippers. 

Another  element  that  is  effective  in  the  direction  of  causing  a 
^adual  reduction  in  rates,  if  the  railroads  are  left  reasonably  free, 
IS  the  fact  that  railroad  transportation  can  not  be  stored  up  and  saved 
for  future  use.  The  railroad  owner  and  manager  never  can  strike 
an  exact  balance  between  the  demand  for  transportation  and  the 
supply.  He  has,  therefore,  on  his  hands  at  all  tunes  some  unused 
transportation — empty  cars  standing  on  side  tracks,  engines  waiting 
in  roundhouses,  a  large  demand  for  them  at  one  time  of  the  year 
and  a  decreased  demand  at  another,  a  demand  to  handle  business 
east  but  nothing  west.  He,  therefore,  goes  to  work  to  increase  trade 
by  seeking  to  adjust  rates  so  that  he  can  use  up  part  of  his  idle 
transportation  by  moving  products  between  points  where  there  was 
no  such  movement  before. 

It  is  claimed  that  if  the  Commission  have  power  to  -fix  rates,  such 
power  would  only  be  exercised  occasionally,  and  that  the  power  to 
fix  a  given  rate  upon  complaint  does  not  carry  with  it  the  power  to 
fix  rates  generally.  This  is  not  true.  Rates  in  this  country  are  so 
complicated,  are  so  related  to  one  another,  different  cities  and  sections 
are  so  competitive,  that  a  change  in  one  rate  will  force  changes  in 
many  other  rates. 

Rates  reallv  fix  or  adjust  themselves  just  as  prices  in  all  business 
transactions  fix  and  adjust  themselves.  The  man  who  slaughters  cat- 
tle, hogs,  and  sheep  can  not  arbitrarily  fix  the  price  to  be  charged  for 
the  different  parts  or  products  of  the  various  animals — so  much  a 
pound  for  tenderloin  steak,  so  much  a  pail  for  lard,  so  much  for  hoofs, 
so  much  for  sparerib,  nor  can  anyone  else.  His  prices  are  fixed  for 
him  by  competitive  conditions,  and  unless  he  receives,  on  the  whole, 
for  all  of  the  different  kinds  of  thin^  obtained  from  the  animals 
enough  to  pav  the  total  cost  of  his  business,  and  some  profit,  he  ulti- 
mately abandons  his  business.  The  railroad  business  is  very  mudi 
more  complicated  than  the  business  of  the  butcher,  and  there  are 
almost  an  infinite  number  of  prices  in  the  business  which  are  fixed 
and  adjusted  just  as  the  prices  for  the  butcher  are  fixed. 

If  one  man — if  the  Government  itself — owned  all  the  railroads  of 
the  United  Stetes,  the  rates  could  not  be  fixed  mathematically  at  a 
central  headquarters  and  permit  any  development  of  business. 

Regulating  is  one  thing  and  -fixing  is  another.  The  present  law 
grants  ample  power  to  regulate,  to  say  what  is  unfair  and  unjust, 
and  if  it  were  enforced  fairly  and  if  the  powers  now  in  the  hands  of 
the  Ck)mmission  were  used,  much  of  the  alleged  popular  demand  for 
giving  the  powers  te  fix  the  actual  rate  would  disappear.  It  is  a 
question  whether  we  are  not  going  even  too  far  in  the  direction  of 
regulating  for  the  best  expansion  of  trade.  Our  neighbor,  Canada, 
encourages  its  railroads  so  much  that  to-day  producte  of  United 
States  factories  are  reaching  the  Pacific  coast  via  Canada  in  con- 
stently  increasing  quantities  because  the  Canadian  roads  can  and  do 
make  rates  which  the  American  roads  can  not  make  without  being 
charged  with  violation  of  the  interstate-commerce  law. 

The  demand  by  the  Commission  that  every  inland  proportion  of 
the  rate  necessary  to  move  products  between  the  United  States  and 
foreign  countries  be  published,  is  a  restriction  that  hampers  the 
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American  roads  in  the  efforts  to  expand  trade  and  increase  foreign 
commerce. 

What  ffood  does  it  do  anyone  in  the  United  States  to  have  carloads 
of  manufactured  articles  delivered  at  Seattle,  for  instance,  by  way  of 
the  Canadian  Pacific,  when  the  United  States  labor,  United  States 
coal,  and  United  States  railroads  could  haul  the  product  all  the  way! 

What  harm  does  it  do  anyone  in  the  United  States  if  locomotives 
are  moved  from  Schenectady,  N.  Y.,  to  China  via  United  States  rail- 
roads and  Puget  Sound  rather  than  via  New  York  and  the  Suez 
Canal,  even  if  the  rate  from  Schenectady  to  Puget  Sound  on  the  loco- 
motives destined  to  China  is  less  than  on  those  used  at  Puget  Sound, 
and  even  if  the  rate  fluctuates  day  by  day  or  week  by  week  to  meet 
competition  of  the  Suez  Canal  or  the  German  maker  of  locomotives? 

What,  then,  are  the  complaints?  Those  charged  with  the  duty  of 
studying  and  administering  the  great  railroad  business  of  the  coun- 
try receive  complaints  of  various  kinds.  West  of  the  Mississippi 
and  Miasouri  rivers  they  may  be  classified  as  follows,  in  the  order 
of  their  relative  importance : 

i.  Complaint  of  insuffident  facilities. — ^l^'his,  in  the  growing,  pro- 
gressive, and  expanding  States  of  the  West,  is  a  steady  and  constant 
complaint,  and  it  requires  much  time,  money,  and  energy  for  the  rail- 
road owners  and  officers  to  keep  the  supply  of  transportation  up  to 
the  demand.  The  complaints  come  in  for  more  freight  cars,  for 
moi-e  passenger  trains,  lor  better  passenger  stations,  for  more  side- 
tracks, for  more  switch  engines,  for  undercrossings  and  overcrossings 
in  growing  cities,  for  branch  lines  into  new  and  undeveloped  sections 
of  the  country,  and  every  railroad  west  of  the  Mississippi  must 
spend  every  year  sums  equivalent  to  from  5  to  20  per  cent  or  its  gross 
earnings  for  providing  what  is  needed  on  the  road  already  in  exist- 
ence, not  counting  sums  of  money  that  must  be  raised  for  building 
branch  lines  and  new  lines.  Would  bureaucratic  rate  fixing  stop  this 
complaint,  or  would  it  make  it  worse? 

£.  Complaints  of  the  relation  of  rates  between  communities. — The 
fact  that  communities  are  growing  and  strive  each  to  outstrip  the 
other  in  the  West  produces  most  energetic  demands  by  mercantile 
organizations,  commercial  clubs,  and  other  agencies  that  this  town 
or  that  town  have  the  rates  so  adjusted  that  it  can  enlarge  its  sphere 
of  operation  and  diminish  the  territory  of  its  rival  community.  Much 
of  this  complaint  is  caused  by  the  competition  of  water  routes  and 
Canadian  roads  that  are  not  subject  to  the  interstate-commerce  law. 
The  officers  of  the  freight  departments  of  the  great  railroads  spend 
as  much  time,  if  not  more,  on  this  subject  as  on  any  other,  malking 
a  constant  study  of  the  relation  of  rates  and  endeavoring,  through 
consultation  with  all  interests  and  without  fear  or  favor,  to  narmonize 
the  conflicting  demands  of  the  various  communities.  A  commission 
could  not  satisfy  this  class  of  complaints  and  would  be  driven  to  a 
basis  of  rates  based  on  distance. 

3.  Complaint  of  relative  rates  between  individuals. — ^Many  indi- 
viduals continue  to  ask  the  railroads  for  a  better  rate  on  their  par- 
ticular business  than  mav  be  used  by  their  competitor,  although  this 
request  for  personal  preference  in  freight  rates  is  diminishing  stead- 
ily. Let  it  DC  understood  that  the  Federal  authority  will  enforce  the 
existing  law  against  both  shipper  and  railroad  and  this  complaint 
will  stop. 
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4-  Complaints  that  the  power  of  deciding  questions  is  being  central- 
ized too  much. — The  railroads,  in  their  effort  to  conduct  their  business 
without  personal  and  unjust  discrimination,  have  centered  the  power 
of  deciding  various  questions  in  their  main  offices,  with  the  result 
that  sometimes  there  is  considerable  delay  in  deciding  questions.  A 
man  wants  a  sidetrack  to  his  warehouse,  and  in  order  to  decide  that 
question  properly  considerable  information  must  be  obtained  and 
some  one  has  to  render  a  decision  whether  the  companv  shall  spend  the 
$1,000  needed  to  furnish  the  track.  Another  man  will  build  a  manu- 
facturing plant  if  he  can  get  the  rates  that  will  enable  him  to  reach 
his  market  in  competition  with  some  other  point.  In  order  to  decide 
this  intelligently  an  investigation  must  be  made  of  prices,  cost  of 
doing  business,  the  relation  of  other  factories  producing  the  same 
article,  and  all  of  the  other  factors  that  enter  into  the  making  of  the 
price  of  his  product  at  the  point  of  consumption.  This  takes  the 
time,  thought,  and  study  of  a  great  many  men  on  the  railroad  and 
causes  some  delay.  Give  a  commission  power  to  fix  rates  and  you 
would  not  help  this  difliculty,  but  would  increase  it. 

5.  Complaints  that  the  rates  charged  hy  the  railroads  are  in  th^^m^ 
selves  too  high. — This  complaint  is  not  ver>'  common,  because  as  a 
whole  rates  are  very  low,  and  in  most  cases  the  man  who  pays  the 
freight  is  satisfied  with  the  rate  in  itself,  provided  he  feels  sure  that 
no  one  else  is  doing  better  than  he  is. 

There  are,  and  alwavs  will  l)e,  abuses  in  the  conduct  of  railroad 
business,  as  in  the  conduct  of  other  business.  That  the  abuses  of 
which  there  is  now  complaint  will  Ix^  corrected  by  taking  a  given 
number  of  American  citizens  and  making  them  officers  of  the  Govern- 
ment, and  charging  them  with  some  of  the  same  duties  that  are  now 
performed  by  the  same  class  of  people  as  private  citizens  Ls  very 
doubtful. 

The  rebate  is  one  abuse,  but  that  is  practiwilly  gone  as  to  the  freight 
business.  There  remains  i)ersonal  disc»rimi nation  in  the  passenger 
business  by  means  of  the  pass  or  fre<?  ticket. 

Discriminations  between  localities, — Discriminations  between  local- 
ities exist  and  must  always  exist  in  a  country  as  large  as  the  United 
States  and  with  as  manv  varying  conditions.  Such  discriminations 
are  not  caused  by  the  railroads,  but  are  the  result  of  geography  and 
competition.  The  present  law,  if  enforced,  is  ample  to  prevent  any 
"  unjust "  discrimination. 

High  rates. — High  rates  do  not  exist,  as  a  rule,  and  all  evidence 
and  the  general  ex)iiditioiis  point  to  the  fact  that  there  is  no  real 
gi-ound  for  apprehension  that  rates  will  be  materially  higher  than 
they  are  now,  if  the  natural  play  of  commercial  forces — geographical 
and  market  competition — is  allowed  to  go  on  without  artificial  inter- 
ference. In  fact,  if  railroad  owners  are  not  hampered  and  restricted 
too  much,  and  are  encouraged  to  i>erfcct  the  means  of  transportation 
and  the  expansion  of  business,  the  rates  in  this  country  will  probably 
continue  to  fall  gradually,  so  that  they  will  be  below  the  present  very 
low  average  of  three-fourths  of  a  cent.  On  the  other  hand,  discour- 
age the  railroad  owner,  and  make  the  Federal  Government  the  power 
to  fix  the  actual  rate,  and  the  tendency  will  he  to  an  average  higher 
rate. 

If  the  federal  Government  is  to  fix  the  actual  rate,  it  must  alwajrs 
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fx  it  high  enough  to  pay  to  the  owner  of  the  property  cost,  deprecia 
tion,  and  interest. 

If  the  Government  does  not  so  fix  each  rate,  then  it  must  provide 
means  in  some  way  to  reimburse  the  owner  of  the  road  for  any  loss. 
To-day  in  handling  and  expanding  business  the  railroad  owner  tak6s 
the  risks  of  business  and  handles  some  at  cost  or  less,  and  if  he  loaes 
he  must  blame  himself  and  pocket  the  loss.  The  Government  could 
not  force  rates  upon  him  that  are  noncompensatory,  and  the  result 
will  be  that  under  a  system  where  the  Government  -Rxes  the  actual 
rates  there  will  be  a  checking  of  the  movement  toward  lower  rates  by 
the  voluntary  action  of  the  roads  in  meeting  commercial  conditions. 

The  prhate  car  and  private  side  track. — ^There  are  some  abuses  con- 
nected with  the  private  car,  but  the  private  car  has  served  a  most  use- 
ful purpose  durmg  the  last  ten  or  fifteen  years  in  helping  to  care  for 
the  commerce  of  the  country.  The  money  and  energy  of  the  railroad 
builder  in  the  last  forty  years  have  been  very  fully  occupied  in  try- 
ing to  produce  the  railroad,  and  he  has  not  in  every  case  kept  pace 
with  the  demand  for  special  facilities.  -The  owner  of  the  private  car 
stepped  in  and  said,  "  I  will  provide  cars  for  fniit  and  perishable 
proauce,"  and  the  fact  that  he  did  so  helped  to  develop  tne  orange 
business,  the  butter,  Qgg^  and  dairy  business,  the  fruit  business,  and 
the  meat  business.  The  owner  of  the  car  naturally  has  tried  to  get 
as  good  a  return  as  possible  on  his  investment,  and  in  some  cases  there 
have  been  unreasonable  charges.  In  the  evolution  of  the  railroad 
business,  however,  now  that  sonic  other  parts  of  the  railroad  are  more 
nearly  completed,  the  tendency  is  for  the  railroads  to  eliminate  the 
private  car  and  provide  their  own  special  equipment,  and  this  alleged 
evil,  if  left  alone,  will  correct  itself  in  time,  because  a  railroad,  Hke 
every  other  bnsine.ss,  must  make  use  of  all  by-products  and  cut  out  all 
waste,  and  Avill  therefore  buy  and  own  all  cars  needed  for  its  business. 

Railroads  have  naturally  been  unwilling  to  spend  the  money,  in 
every  case,  for  private  tracks  for  an  industry  tne  suocass  of  which 
was  uncertain.  As  a  result,  those  promoting  a  given  industry  have 
put  in  their  own  side  tracks,  furnishing  their  own  switch  engines 
within  their  works,  and  delivered  their  own  business  to  the  railways. 
Incident  to  this  there  have  been  some  cases  of  excessive  payments  to 
the  owners  of  private  side  tracks  and  private  switch  engines,  but 
here  again  the  evolution  of  the  business  and  the  better  experience 
and  judgment  of  the  railroad  officers  are  eliminating  any  such  pay- 
ments. 

Remedies, — Wliat  are  the  remedies  for  these  abuses?  In  my  hum- 
ble judgment  these  various  abuses  \\\\\  cai*rect  themselves  through  the 
good  sense  of  the  American  business  man  and  through  the  friction  of 
business. 

Enforce  and  obey  the  law, — In  addition,  the  interstate-commerce 
law,  with  its  amendments,  provides  ample  machinery  for  correcting 
absolutely  every  discrimination  as  between  individuals.  If  that  law 
is  effectually  enforced  it  wnll  drive  out  the  few  remaining  cases  of 
personal  discrimination  as  to  freight  shipments.  I  think  the  effect 
on  railroad  management,  on  the  governmental  machinery,  and  on  the 
public  generally,  would  be  good  if  the  principles  of  the  interstate- 
commerce  law^  were  applied  strictly  to  the  passenger  business  as  well 
as  to  the  freight  business.  That  is  to  say,  I  would  stop  the  making 
of  preferential  arrangements  for  transportation  of  passengers  free. 
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or  at  reduced  rates,  because  they  occupy  positions  of  more  or  less 
power,  responsibility,  and  trust.  As  is  well  known,  it  is  customary 
for  the  officers  and  employees  of  the  Government — ^municipal,  county, 
State,  and  Federal — to  ask  for  and  in  some  cases  demand  and  to 
receive  more  or  less  transportation ;  and  some  also  for  their  family 
and  friends. 

The  revenue  involved  in  this  practice  is  relatively  insignificant,  be- 
cause the  great  bulk  of  this  travel  would  not  take  place  if  a  free  pass 
or  reduced-rate  ticket  was  not  given.  The  effect,  however,  on  the 
mind  of  the  public  is  bad,  and  indirectly  the  impression  is  created  that 
the  railroad  owner,  through  the  free  pass,  has  a  great  deal  more  in- 
fluence than  he  really  has;  that  there  is  much  more  interference  by 
the  railroad  in  the  machinery  of  the  Government  than  there  really  is, 
and  that  there  is  a  much  greater  obligation  on  the  part  of  the  recipi- 
ent of  the  pass  than  there  really  is.  Most  passes  are  given  to  me 
officers  of  the  various  governments  as  a  compliment,  and  not  with  the 
idea  that  any  direct  benefit  is  to  be  received — possibly  with  the  hope, 
in  some  cases,  that  any  unfair  action  within  the  power  of  the  re- 
ceiver of  the  pass  will  oe  postponed  or  prevented.  In  the  long  run, 
however,  the  railroad  owner,  the  Government  officer,  and  the  public 
generally  would  be  in  a  better  relation  each  te  the  other  if  this  dis- 
crimination as  to  passenger  transportation  were  eliminated.  Such  a 
step  would  go  far  toward  making  the  general  public  feel  that  tiie 
railroad  was  not  interfering  improperly  with  politics,  and  that  it  did 
not  have  something  within  its  power  to  give  away  to  lawmakers  and 
others  in  authority  that  other  people  did  not  have.  Let  the  officers 
of  the  Government,  from  the  highest  to  the  lowest,  set  the  example  of 
obeying  the  law  by  paying  for  their  railroad  travel  the  same  rates 
charged  the  general  public. 

Unjust  discrimination, — The  interstate-commerce  law  also  has  the 
power  to  prevent  unjust  discrimination  between  localities.  Let  the 
Commission  be  active  in  using  the  power  it  now  has,  in  stating  when 
there  is  unjust  discrimination.  Their  decision  and  the  force  of  public 
opinion,  the  pressure  of  business  men,  the  increasing  good  sense  of 
the  railroad  owners  and  officers,  will  all  be  elements  in  determining 
a  new  relation  between  the  communities. 

Private  cars  and  tracks, — As  to  private  cars  and  private  side 
tracks,  I  believe  that  any  difficulties  or  abuses  incident  to  their  use 
will  eliminate  themselves,  just  as  the  foolish  custom  of  paying  ticket 
commissions  eliminated  itself  by  the  voluntary  action  of  the  rail- 
roads. If,  however,  there  is  a  feeling  that  the  Government  must 
in  some  way  try  to  hasten  the  inevitable  result,  the  present  law  seems 
ample  to  cure  the  evils,  provided  the  Federal  Government  will  use 
its  machinery  for  enforcing  it.  If  more  law  is  needed,  a  very  simple 
one  will  correct  the  alleged  evil.  Let  it  be  the  law  that  no  payment 
shall  be  made  by  a  railroad  or  by  an  individual  for  the  use  of,  or 
service  furnished  by,  a  private  car  or  private  side  track  that  is  any 
greater  than  the  payment  made  contemporaneously  for  the  same  kind 
of  car  and  for  the  same  kind  of  service  by  the  railroads  each  to  the 
other.  Then,  if  the  railroads  arc  exchanging  cars  between  them- 
selves at  20  cents  a  day,  or  at  50  cents  a  day,  that  is  all  the  private 
car  owner  will  get;  if  railroads  furnish  ice  at  $2.50  per  car,  that  is 
all  the  private  car  owners  will  receive;    if  the  railroads  switeh  in 
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Cliicago  for  from  $2  to  $5  per  car,  that  is  all  the  owner  of  the  private 
side  track  would  get  in  that  locality. 

SOME  OBJECTIONS. 

The  attempt  by  the  Federal  Government  to  fix  in  detail  the  exact 
rates  to  be  charged  by  the  railroads  will  be  unfortunate  for  the 
United  States. 

Un-American, — Such  policy  is  un-American  in  that  it  subjects  a 
large  part  of  the  citizens  of  the  United  States  to  an  economic  restric- 
tion that  does  not  apply  to  those  engaged  and  interested  in  other 
classes  of  commercial,  inciustrial,  and  aCTicultural  business.  By  hav- 
ing the  Government  fix  the  price  or  railroad  transportation,  an 
obstacle  would  be  placed  in  the  way  of  the  highest  success  of  indi- 
vidual effort  that  will  gradually  result  in  depressing  and  repressing 
the  efforts  of  those  interested  in  or  engaged  m  the  railroad  Dusiness 
and  will  reduce  all  to  the  dead  level  of  mediocrity. 

Unjv>8t.—S\ic\i  a  plan  is  unjyst  because  it  would  apply  to  the  large 
numh!er  of  American  people  interested  and  engaged  in  the  railroad 
business,  a  rule  not  applicable  to  others.  In  good  faith  they  have 
invested  their  time,  tneir  training,  their  energy,  and  their  money, 
with  the  idea  that  there  were  rewards  for  success,  as  in  all  other  busi- 
ness. They  are  taking  and  have  taken  great  risks,  as  do  all  who  are 
engaged  in  businesses,  to  obtain  the  benefits  of  success,  if  that  comes, 
just  as  they  must  submit  to  the  result  of  failure,  if  that  comes. 

Unnecessary. — Such  a  plan  is  unnecessary  because,  as  has  been 
presented  to  you  by  various  speakers,  the  development  of  the  railroad 
business  in  this  country  has  been  such  that  we  have  the  most  effective 
service  as  a  whole,  tjie  lowest  rates  as  a  whole,  the  highest  wages  as 
a  whole,  and  the  most  progressive  management  of  the  business  as  a 
whole,  of  any  country  in  the  world.  And  all  this  has  been  devel- 
oped in  fifty  years  by  the  energy,  ability,  and  ingenuity  of  the 
American  business  man.  With  this  record  in  the  past,  why  is  it 
necessary  to  take  even  a  chance  of  delaying  or  changing  this  marvel- 
ous development?     Or,  to  quote  the  President  again: 

Nothing  could  be  more  fooHsh  than  the  enactment  of  legislation  which  would 
unnecessarily  interfere  with  the  development  and  operation  of  these  commercial 
agencies.    •    •    • 

Unwise. — Such  a  plan  is  unwise,  because  it  would  tend  to  a  cen- 
tralization of  power  in  the  making  of  the  rates  for  the  country.  As 
I  stated  earlier,  one  of  the  complaints  made  now  is  that  the  decisions 
are  not  made  promptly  enough.  What  will  be  the  inevitable  effect 
upon  the  rate-making  machinery  of  the  railroads,  if  every  rate  can 
be  challenged,  and  the  power  of  fixing  it  is  placed  with  a  Commis- 
sion? The  natural  effect  will  be  that  the  shipper  will  not  be  satisfied 
with  the  rate  named  by  the  railroad  and  the  railroad  will  hesi- 
tate to  make  a  new  decision,  knowing  that  it  is  likely  to  be  appealed 
from.  The  Commission  will  be,  in  time,  deluged  with  complaints.  In 
trying  to  settle  the  questions  submitted  to  it,  the  Commission  would 
have  to  adopt  one  oi  two  courses.  It  would  either  try  to  do  exactly 
what  the  railroad  owners  are  doing — adjust  rates  upon  business  prin- 
ciples, taking  into  consideration  every  element  that  affects  the  move- 
ment of  commodities,  weighing  every  situation,  discussing  the  claims 
of  communities  and  shippers,  and  finally  rendering  a  decision  which. 
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when  made,  must  be  the  rate  until  the  same  process  is  gone  through 
with  again.  No  matter  how  wise  or  able  one  set  of  Conunissioners 
may  be,  it  would  be  physically  impossible  for  them,  sitting  in  Wash- 
ington, to  promptly  dispose  of  the  cases  submitted  to  them.  Then, 
the  suggestion  would  be  for  additional  commissions,  and  in  time  the 
Federal  Government  would  have  as  many  people  engaged  in  the  rate 
investigation,  rate  discussion,  and  rate-adjusting  business  as  the  rail- 
roads now  have.  In  other  words,  they  would  become  the  business 
managers  of  the  railroads,  but  they  would  have  no  responsibility 
for  results — no  responsibility  of  ownership,  no  interest  in  providing 
large  sums  of  money  necessary  to  keep  the  railroads  ec|ual  to  the  busi- 
ness— no  responsibility  or  incentive  for  increasing  busmess  and  devel- 
oping new  territory. 

If  the  Commission  did  not  adjust  the  rates  on  business  principles, 
and  it  could  not,  the  Commission  would  have  to  adopt  some  simple 
basis  to  be  applied  to  everyone  without  regard  to  geographical  con- 
ditions or  to  previous  commercial  development.  It  is  manifestly 
impossible  for  the  Government  to  fix  the  rates  on  the  postage-stamp 
principle,  because  that  system  creates  unjust  discrimination  to  the 
greatest  extent  conceivable.  To-day  mail  is  transported  from  San 
Francisco  to  New  York  at  as  low  a  price  as  it  is  from  Washington 
to  Philadelphia.     Either  the  price  from  Washington  to  Philadel- 

{)hia  is  too  Jiigh  or  the  price  from  San  Francisco  to  New  York  is  too 
ow,  and  this  principle  could  not  be  applied  to  the  fixing  of  freight 
rates  unless  the  Government  is  prepared  to  make  good  any  defi- 
ciency in  revenue  from  the  taxpayer  as  a  whole. 

The  course  that  the  Commission  would  be  driven  into,  and  that 
every  State  commission  is  gradually  being  driven  into,  is  to  adopt  a 
mileage  basis  of  rates.  The  effect  of  such  a  basis  on  a  country  the 
size  of  the  United  States,  with  its  past  history  of  commercial  devel- 
opment, is  appalling  to  one  interested  in  the  growth  of  the  country. 
If,  in  the  becfinning  of  the  railroad  and  business  development  of  this 
country,  rates  had  been  fixed  arbitrarily  on  the  basis  oi  mileage,  the 
States  west  of  the  Mississippi  River  would  still  be  thinly  popu- 
lated— with  few  railroads  and  with  little  business  of  any  kind. 
Inland  cities  without  access  to  water  transportation  would  not  have 
been  built  up,  and  the  whole  growth  of  the  railroad  and  commercial 
system  of  this  country  would  have  been  different.  Fortunately  for 
the  growth  of  this  country  the  railroad  owners  and  operators  did 
not  adopt  a  rigid  mileage  basis  of  rates,  and  as  a  result  the  country 
has  grown,  agriculture  has  grown,  diversified  manufacture  has 
grown,  and  there  has  been  an  equalization  of  commercial  situation 
that  has  permitted  a  develoi)ment  of  cities  and  communities  which, 
under  the  mileage  basis,  would  all  have  been  congested  in  many  fewer 
places. 

Give  the  Commission  the  power  to  fix  rates  and  the  land  values  of 
the  agricultural  States  west  of  the  Mississippi  River  would  be  at  once 
affected.  An  advance  of  value  will  be  stopped  and  a  decrease  in 
value  will  result.  To-day  the  railroads,  in  their  desire  to  develop 
territory,  make  the  rates  on  wheat  from  North  Dakota,  on  wool  from 
Montana,  on  lumber  from  Washington,  on  butter  from  Iowa,  so  as 
to  compete  with  similar  products  raised  in  Ohio,  in  Kentucky,  in 
Mississippi,  in  Pennsylvania,  in  New  England.    If  the  Government 
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has  to  fix  the  rate,  what  right  will  it  have  to  refuse  to  the  wool 
grower  of  Kentucky,  the  wheat  grower  of  Ohio^  the  lumber  producer 
of  Mississippi,  the  butter  man  of  Pennsylvania,  the  same  rate  per 
mile  that  is  charored  the  producer  in  North  Dakota,  Iowa,  Montana, 
and  Washington?  No  matter  how  low  the  rate  is  made  for  the  first 
10  miles  or  tor  1  mile  of  railroad  transportation,  when  the  haul  is 
1,000  or  2,000  miles  and  the  mileage  basis  is  used  the  rate  will  be  so 
high  that  the  business  will  not  move. 

On  a  mileage  basis  of  rates  the  business  of  the  commercial  centers 
west  of  the  Mississippi  would  be  destroyed.  Cities  on  the  ocean  and 
Great  Lakes  would  have  advantages,  but  the  inland  cities  and  agri- 
cultural districts  would  stop  developing. 

When  the  great  agricultural  and  manufacturing  population  in  the 
States  between  the  Allegheny  and  the  Rocky  mountains  realize  what 
a  mileage  basis  of  rates  means  to  them  and  to  their  children — and 
they  will  be  awake  to  the  fact  in  time — there  will  be  a  real  outcry 
about  railroad  rates  compared  to  which  the  present  stimulated  com- 
plaint will  be  as  nothing. 

Far  better  the  difficulties  existing  under  the  present  system  of  com- 
mercial freedom  than  to  turn  to  a  rigid  governmental  plan  of  fixing 
railroad  rates. 

Senator  Kean.  Mr.  Elliott,  we  had  a  visit  the  other  day  from  an 
eminent  citizen  of  Massachusetts,  Mr.  Brooks  Adams,  who  repre- 
sented the  chamber  of  commerce  at  Spokane.  Out  there  in  Spokane 
they  think  they  are  unjustly  discriminated  against.  I  suppose  you 
have  heard  of  the  case  ? 

Mr.  Elliott.  Yes,  I  know:  Mr.  Adams  and  I  have  talked  it  over 
very  often.  Like  all  cases  or  discrimination  against  localities,  there 
are  two  sides  to  that.  Spokane,  in  spite  of  this  alleged  unjust  dis- 
crimination, is  about  the  most  prosperous  city  on  the  Northern 
Pacific  Railroad. 

Senator  Kean.  He  seemed  to  think  that  was  an  answer  to  the 
natural  advantages  of  Spokane. 

Mr.  Elliott.  Well,  I  suppose  you  do  not  know  why  the  Spokane 
rates  are  higher  than  the  Pacific  coast  rates? 

Senator  Dolliver.  I  did  not  get  from  Mr.  Adams  just  how  much 
higher  they  are. 

Mr.  Elliott.  My  recollection  is  that  the  Spokane  rate  is  the  rate 
to  Puget  Sound  plus  80  per  cent  of  the  local  back. 

Senator  Dolliver.  Now,  do  you  refer  to  the  transcontinental  rates? 

Mr.  Elliott.  Yes. 

Senator  Dolliver.  He  was  complaining  of  rates  from  points 
interior  where  this  ocean  competition  did  not  affect  it.  I  think  his 
complaint  was  that  some  discrimination  prevailed  in  rates  from 
Cliicago. 

Mr.  Elliott.  Yes,  that  is  true;  but  the  Chicago  manufacturers 
are  competing  with  the  manufacturers  on  the  Atlantic  seaboard. 

Senator  Dolliver.  So  you  have  to  put  them  all  on  the  same  basis! 

Mr.  Elliott.  Oh,  yes;  about. 

Senator  Clapp.  It  would  start  in  with  the  Twin  Cities? 

Mr.  Elliott.  Yes;  I  think  the  rate  begins  there.  The  rates  from 
St.  Paul  to  Puget  Sound  on  some  commodity,  we  will  say,  is  75  cents, 
and  the  rate  back  from  Puget  Sound  to  Spokane,  the  local  rate,  is 


8284  BEGULATION   OP   RAILWAY  EATBS. 

20  cents.  Eighty  per  cent  of  that  would  be  16  cents,  making  the 
Spokane  rate  91  cents. 

Senator  Dolliver.  Has  the  railroad  as  much  interest  in  putting  an 
end  to  such  an  apparent  injustice  as  anybody  else  has? 

Mr.  Elliott.  I  think  it  has  more. 

Senator  Dolliver.  You  have  done  the  best  your  wisdom  could  sug- 
gest to  reduce  that  discrimination  to  the  minimum  ? 

Mr.  Eluott.  We  have  up  to  the  present  time,  but  we  don^t  think 
we  have  finished. 

Senator  Newlands.  You  have  improved  conditions? 

Mr.  Elliott.  Yes.  We  had  a  long  meeting  with  the  Spokane  peo- 
ple shortly  after  I  became  president  of  the  Northern  Pacifo.  That  is, 
our  traffic  people  did.  There  was  a  new  adjustment  made  tiiere 
which  the  Spokane  people  thought  was  much  better.  The  result  of  it 
is  that  the  Puget  Sound  people  are  all  up  in  arms  now ;  so  there  you 
are.  You  have  the  Puget  Soimd  people  on  the  one  side  and  the 
Spokane  people  on  the  omer. 

Senator  Dolliver.  There  must  be  a  lot  of  merchandise  passing 
from  the  interior  to  the  coast  where  this  danger  of  prospect  of  ocean 
competition  is  somewhat  mythical. 

Mr.  Elliott.  To  the  coast? 

Senator  Dolliver.  Yes. 

Mr.  Elliott.  Very  little. 

Senator  Dolliver.  Does  that  transportation  affect  all  varieties  of 
merchandise? 

Mr.  Elliott.  It  would  not  affect  the  very  highest  grades,  but 
before  I  went  to  the  Northern  Pacific  road  they  made  some  advance, 
I  think,  in  those  rates,  with  the  result  that  there  was  an  immediate 
increase  in  the  volume  of  business  going  there  via  the  Horn,  or  the 
Panama  Railroad;  so  it  is  simply  a  question  of  transcontinental  roads 
doing  a  part  of  that  business  at  a  low  rate  or  none  of  it  at  a  high  rate. 

Senator  Clapp.  Can  you  state  approximately  the  proportion  of 
the  trade  to  the  Sound  that  goes  by  water? 

Mr.  Elliott.  No,  I  could  not.  I  have  not  got  those  figures  in  my 
head.     I  know  it  is  quite  a  substantial  proportion. 

Senator  Clapp.  Is  it  not  about  one-quarter  ? 

Mr.  Elliott.  I  think  it  is  more  than  that.  The  Spokane  situation 
is  a  very  difficult  one.  We  do  not  deny  that  a  bit.  It  is  one  of  those 
things  that  has  got  to  be  worked  out  by  evolution.  Spokane  as  a  big 
city  is  only  about  12  years!  old,  and  the  conditions  have  changed  out 
there  and  are  changing. 

Senator  Newlands.    vVhat  is  the  population  of  Spokane? 

Mr.  Ellioti'.   It  must  be  85,000  people. 

Senator  Dolliver.  Now,  you  spofce  of  a  certain  interference  of  the 
Interstate  Commerce  Commission  with  the  traffic  of  these  north- 
western roads  to  the  Orient? 

Mr.  Elliott.   Yes. 

Senator  Dolliver.  And  I  think  it  is  only  justice  to  the  Commis- 
sion to  call  your  attention  to  the  fact  that  instead  of  interfering  in 
that  matter  against  these  roads,  if  they  interfered  at  all,  it  would 
appear  from  their  records  that  they  interfered  in  favor  of  the  roads, 
by  a  very  unusual  stretch  of  authority  in  practically  suspending  the 
act  of  Congress. 

Mr.  Elliott.  You  mean  the  long  and  short  haul  clause! 

Senator  Dolliver.  I  mean  the  publication  of  rates. 
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Mr.  Elliott.  Well,  you  know,  at  one  time  they  started  an  inter- 
ference with  it,  and  that  was  a  very  difficult  thing  to  do. 

Senator  I>olliv£r.  But  the  law  seems  to  require  that  those  rates 
eihall  be  published. 

Mr.  Eltjott.  Well,  that  is  the  question,  is  it  not? 

Senator  Dolliykr.  I  don't  think  the  i^^uestion  has  ever  been  made. 

Mr.  Elliott.  It  is  an  open  Question,  is  it  not? 

Senator  Dolliver.   I  think  hardly. 

Senator  Cullom.  Is  it  an  open  question  as  to  whether  they  should 
be  published? 

Mr.  Elliott.  I  think  lawyers  disagree  on  that. 

Senator  Dolliver.  At  any  rate,  the  interference  of  the  Commission 
was  not  to  urge  a  publication,  but  to  suspend  as  far  as  their  order 
might  the  obligation  to  make  the  publication,  and  therefore  I  think 
the  Commission  very  justly  complained  of  your  statement,  and  also 
the  statement  of  Mr.  Hill,  that  they  made  a  hostile  interference  in 
that  matter  against  your  roads. 

Mr.  Elliott.  That  would  come  back  as  to  what  was  the  legal  inter- 
pretation of  the  rate-publishing  feature  of  the  law,  and  the  doctors 
disagree  on  that,  as  1  understand  it,  and  whether  it  has  ever  been 
settled  in  the  courts  or  not  I  do  not  know. 

Mr.  Commissioner  Fifer.  The  last  time  the  question  was  before  the 
Commission  we  called  in  all  the  principal  traffic  men  throughout  the 
country  and  had  a  hearing  on  that.  I  think  that  was  about  a  year 
ago;  and  the  Commission  annoimced  an  opinion  in  the  case  and 
decided  that  the  law  required  the  publication  of  those  rates,  but 
pointed  out  the  difficulties  of  it,  and  told  the  railroads  it  would.not  be 
enforced  until  the  railroads  would  have  time  to  go  before  Congress 
and  ^t  a  modification  of  the  law,  and  there  it  stands  just  in  that 
position. 

Senator  Dolliver.  I  have  called  your  attention  to  it  in  justice,  as  I 
thought  proper,  to  the  Commission. 

Mr.  Elliott.  I  do  not  want  to  be  quoted  as  saying  anything  in  criti- 
cism of  the  Commission — that  is,  as  to  its  personnel.  It  is  the  gen- 
eral question  as  to  whether  they  are  in  position  to  make  tnose 
conditions.  I  think  it  is  a  fair  statement  that  the  Commission  has 
at  times  felt  that  the  railways  were  accepting  a  rate  on  export  and 
import  commodities  that  was  too  much  below  the  published  rate  on 
domestic  products  at  the  same  time.  Am  I  not  right  in  that,  Mr. 
Knapp  ? 

Mr.  Commissioner  Knapp.  I  do  not  know. 

Mr.  Elliott.  I  know  when  I  was  in  the  freight  business  twelve  or 
fifteen  years  ago  that  question  came  up  several  times  on  freight  via 
New  Orleans.  I  do  not  know  that  an  order  was  made  by  the  Com- 
mission, but  the  opinion  was  expressed  by  them  that  it  was  not  fair 
for  the  United  States  railroads  to  accept  low  rates  on  commodities 
for  New  Orleans,  which  were  materially  lower  on  the  domestic  at  the 
same  time. 

Senator  Dolliver.  That  is  a  very  interesting  question. 

Mr.  Elliott.  Yes. 

Senator  Dolliver.  You  spoke  of  the  freedom  and  comfort  of  the 
Canadian  Railway  people  in  the  management  of  these  traffic  man- 
agers.   It  has  been  brought  to  our  attention,  and  we  have  here  a  copy 
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of  a  statute  recently  enacted  in  the  Dominion  of  Canada,  which  ap- 
pears to  very  seriously  disturb  this  freedom  and  comfort,  provided 
this  system  of  regulation  through  commissions  would  constitute  an 
interference. 

Mr.  Elliott.  Yes. 

Senator  Dolliver.  Are  you  familiar  with  the  operation  of  that  new 
Canadian  statute? 

Mr.  Elliott.  No  ;  I  am  not. 

Senator  Kean.  Mr.  Tuttle  testified  that  it  had  never  been  put  in 
force. 

Senator  Dolliver.  It  has  been  on  the  statute  books  for  a  year. 

Mr.  Elliott.  I  only  know  this:  That  in  the  month  of  April  the 
business  of  the  Canadian  Pacific  road  into  Seattle  from  points  east 
of  the  Mississippi  River  increased  nearly  100  per  cent  and  the  busi- 
ness of  the  Northern  Pacific  increased  only  15  per  cent. 

Senator  Dolliver.  Now,  there  must  be  an  occasional  controversy 
as  to  whether  a  rate  between  two  given  points  is  reasonable  or  not,  is 
there  not? 

Mr.  Elliott.  Yes. 

Senator  Dollher.  The  shipper  claiming  that  one  rate  is  unreason- 
able and  the  road  insisting  that  a  higher  rate  would  be  just  and  rea- 
sonable ? 

Mr.  Elliott.  Yes. 

Senator  Dolli\t:r.  Controversies  oftentimes  involve  important 
business  interests,  do  they  not — shipping  interests? 

Mr.  Elliott.  They  do  as  to  the  relation  of  rates.  I  would  not  say 
that  of*  the  rate  itself  we  hear  verv  much  about  it. 

Senator  Dollr^r.  You  mean  the  relation  of  rates  as  between  va- 
rious kinds  of  traffic? 

Mr.  Elliott.  I  do  not  remember  hearing  any  complaints  about  the 
rates  between  different  kinds  of  traffic  as  com])ared  with  the  rate  on 
another  kind.  The  complaint  is  as  to  the  relation  of  rates  from  town 
A  to  a  given  point  as  compared  with  town  B,  but  not  in  the  rate  itself. 

Senator  Dolliver.  It  is  very  easy  to  believe  that  occasionally  a 
controversy  involving  substantial  business  interests  would  arise  as 
to  whether  or  not  the  rate  fixed  by  the  road  was  reasonable  and  just? 

Mr.  Elliott.  Yes. 

Senator  Dolliver.  Now,  what  machinery  would  you  suggest  for 
the  settlement  of  a  controversy  of  that  sort  between  the  shipping 
public  and  the  railroads? 

Mr.  Elliott.  The  machinery  which  is  now  in  existence. 

Senator  Dolliver.  What  machinery  do  you  refer  to? 

Mr.  Elliott.  The  friction  of  commerce  laws  against  unjust  dis- 
criminations— laws  against  extortion. 

Senator  Dolliv^er.  Do  you  think  the  present  appeal  to  the  court 
is  sufficient? 

Mr.  Elliott.  Ample. 

Senator  Dolliver.  But  an  individual  may  sometimes  be  imable 
single  handed  to  go  into  court  w^ith  a  great  railway  corporation? 

Mr.  Elliott.  Well,  I  suppose  that  might  happen,  but  it  does  not, 
does  it,  as  a  matter  of  fact? 

Senator  Dolliver.  Very  often  a  shipper  might  not  desire  to  invite 
the  hostility  that  would  be  engendered  oy  investigations  of  that  sort 
and  conducted  by  liim  personally  against  a  great  corporation. 
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Mr.  Elliott.  I  never  knew  of  such  a  case. 

Senator  Dolliver.  You  never  knew  a  shippjer  to  have  hesitation 
about  pushing  his  rights  because  he  was  afraid  he  might  get  in  a 
worse  position  than  before? 

Mr.  EixioTT.  Never;  he  runs  no  risk  absolutely  with  that  sort  of 
thing. 

Senator  Dolliver.  ^Vhat  would  be  the  objection,  supposing  that  a 
controversy  as  to  the  reasonableness  of  a  given  rate  should  arise  and 
the  sliipper  would  not  be  able  to  adjust  it  with  the  carriers,  to  having 
the  Interstate  Commerce  Commission  here  determine  that  q^uestion, 
or  some  other  tribunal,  so  as  to  bring  it  to  an  effective  adjudication? 

Mr.  Elijott.  You  have  that  now. 

Senator  Dolliver.  How  ? 

Mr.  Elliott.  You  can  go  to  the  Interstate  Commerce  Commission 
and  complain  of  an  unjust  rate  and  the  Commission  decides  whether 
it  is  unjust  or  not.     They  have  preventive  legislation. 

Senator  Dolli\er.  They  decide  it  is  unjust,  and  then  they  have  to 
go  into  the  courts  and  pursue  a  litigation  that  lasts  world  without 
end  in  order  to  get  the  decree  of  the  court  as  to  whether  it  is  unjust 
or  not. 

Mr.  Elliott.  Sometimas  they  do,  but  in  a  great  manjr  cases  the 
railroad  and  the  shipper  bow  to  the  decision  of  the  Commission,  and 
say,  "  This  is  unjust,  and  we  will  fix  up  a  new  rate."  And  they  do, 
and  everybody  goes  away  happy. 

Senator  Dolliver.  But  suppose  they  do  not.  Now,  what  would  be 
the  objection,  since  the  Commission  is  now  clothed  with  the  power 
to  say  whether  the  rate  is  reasonable  or  not,  and  if  found  unreason- 
able, to  order  that  it  be  discontinued  before  they  go  a  step  further, 
and  by  a  careful  inquiry  to  find  out  what  would  be  the  reasonable 
rate  in  that  case,  and  include  in  their  order  a  direction  that  that  rate 
be  put  into  effect?  I  low  would  that  disturb  the  business  of  the 
country  ? 

Mr.  Elliott.  I  do  not  know  that  I  can  point  it  out  any  more 
clearly  than  I  tried  to  in  my  paper.  In  order  to  get  the  necessary 
evidence  and  act  with  any  promptness  on  that  sort  of  a  que^stion,  you 
would  have  to  gradually  put  just  as  many  people  into  the  service 
of  the  Federal  Government  for  that  sort  oi  investigation  as  the  rail- 
roads have  in  the  busin(\ss  themselves. 

Senator  Dolliver.  But  you  pointed  out  in  your  paper,  and  I  think 
correctly,  that  those  complaints  are  few  in  number  and  far  between? 

Mr.  I^LLioTT.  As  to  the  actual  rate ;  not  as  to  the  rate  between  com- 
munities. 

Senator  Dolijver.  T  am  now  talking  about  the  actual  rates.  It 
seems  to  me  it  would  be  some  sort  of  relief  to  the  company  to  have 
some  impartial  tribunal  to  adjust  that  relation  between  the  public 
and  the  road,  rather  than  to  have  these  controversies  go  on  unsettled. 

Mr.  Elliott.  You  would  not  object.  You  would  give  the  power 
to  the  Commission,  and  they  would  make  the  rate  10  instead  of  12 
cents,  and  the  first  thing  you  would  know  you  would  have  the  same 
question  raised  250  miles  away,  somewhere.  You  would  have  to  go 
over  the  same  performance  again. 

Senator  Dolliver.  For  a  number  of  years  they  did  that  exact 
business,  and  thene  was  one  case — that  of  the  Northern  Pacific  Hail- 
road,  which  Vas  the  case  involving  the  wheat  rate  from  Walla  Walla 
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to  Portland,  which  was  found  to  be  a  little  too  high  and  the  fellow 
seemed  to  be  a  little  excited  about  it.  They  heard  it  patiently  and 
determined  it,  and  directed  the  road  to  reduce  it  somewhat. 

Mr.  Elliott.  What  did  the  road  do  ? 

Senator  Dolliver.  They  did  it  without  any  disturbance  of  business 
anywhere  in  that  neighborhood,  and  I  believe  that  you,  as  the  presi- 
dent of  the  company,  if  you  would  read  that  case,  would  think  it  a 
good  job. 

Mr.  Elliott.  Very  likely.  We  have  reduced  them  several  times 
since  without  any  action  of  the  Commission  or  anybody  else. 

Senator  Dolliver.  I  have  no  doubt  of  it. 

Senator  Cullom.  Do  you  ever  hear,  once  in  a  while,  when  you  re- 
duce a  rate  yourself,  of  some  other  road,  say,  250  miles  away,  in  some 
other  place,  raising  trouble,  and  that  road  has  got  to  get  hold  of  that? 

Mr.  Elliott,  les;  that  is  the  great  difficulty  with  the  Spokane 
situation.  If  you  change  the  Spokane  rating,  you  have  got  to  change 
the  MiSvSoula  and  the  Helena  rates,  and  the  Billings  rates,  and  work 
all  the  way  back  to  the  Missouri  rate,  and  that  is  why  it  is  so  difficult 
in  that  particular  case  to  bring  that  whole  question  to  a  conclusion. 

Senator  Foster.  Mr.  Elliott,  you  stated,  I  believe,  that  the  present 
law  was  ample  to  correct  all  the  alleged  abuses  or  evils  of  the  road  if 
it  was  properly  enforced  ? 

Mr.  Elliott.  Yes,  sir. 

Senator  Foster.  That  implies,  of  course,  that  there  are  violations 
of  the  law  and  some  failures  to  enforce  it? 

Mr.  Elliott.  Yes,  sir. 

Senator  Foster.  To  whom  do  you  attribute  the  failure  to  enforce 
the  law  ? 

Mr.  Elliott.  To  public  sentiment.  The  law  is  violated  every  day 
by  people  riding  on  passes;  but  nobody  wants  to  enforce  the  law 
against  people  riding  on  passes,  so  they  do  not. 

Senator  Newlands.  Is  there  any  natural  law  regarding  free  passes? 

Mr.  Elliott.  Well,  the  interstate-commerce  law  prohibits  dis- 
crimination. It  applies  to  passenger  business  just  as  much  as  to 
freight. 

Senator  Foster.  How  would  you  suggest  that  the  law  be  remedied, 
or  rather  what  remedy  would  you  suggest  to  have  the  laws  enforced? 

Mr.  Elliott.  I  suppose  the  Department  of  Justice  ought  to  en- 
force it. 

Senator  Foster.  What  is  that? 

Mr.  ELiiiOTT.  I  suppose  the  Department  of  Justice  and  the  prose- 
cuting attorneys  ought  to  enforce  it,  like  any  other  law.  There  would 
be  no  difficulty  in  getting  what  evidence  you  want;  but  as  to  passen- 
ger business,  it  is  being  violated  every  day  in  the  year. 

Senator  Foster.  Do  you  think  there  is  any  difficulty  in  getting  any 
evidence  about  the  violation  of  the  law?  Has  that  been  the  experi- 
ence of  the  law  officer  ? 

Mr.  Elliott.  That  is  as  to  the  passenger  business,  I  say.  As  to 
the  freight  business,  it  is  a  little  more  difficult,  but  there  is  very  little 
of  that  left.    As  I  say,  on  the  Northern  Pacific  there  are  no  rebates. 

Senator  Foster.  You  do  not  mean  to  state,  Mr.  Elliott,  that  ttds 
Commission,  in  seeking  to  enforce  the  law,  and  the  Government,  in 
seeking  to  prosecute  violations  of  the  trust  law,»have  no  difficulty 
in  getting  evidence  for  you  ? 
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Mr.  Eli^iott.  I  do  not  think  they  would  have  much.  They  know 
about  private  car  discriminations,  or  I  believe  they  do.  I  do  not 
know. 

Mr.  Foster.  Coming  back  now  to  my  original  question,  What  amend- 
ment of  the  present  law  would  you  suggest  to  make  that  law  enforce- 
able? 

Mr.  Elliott.  I  have  not  any  suggestion  to  make.  I  am  not  a  good 
enough  lawyer  to  know  what  to  suggest.  As  I  recollect  the  readiujg 
of  the  law,  and  its  amendments,  it  is  very  sweeping  in  declaring  it 
unlawful  to  adopt  any  device  of  any  kind. 

Senator  Foster.  As  I  understand  it,  you  admit  the  violations  of 
the  law  ? 

Mr.  Elliott.  I  think  very  likely  there  are  some.  I  admit  there 
are  a  great  many  in  this  passenger  question. 

Senator  Foster.  And  none  in  the  freight? 

Mr.  Elliott.  Very  little^ — that  is,  as  to  persons.  There  may  be 
violations  of  the  law  as  to  relations  of  rates  Ixilween  communities,  and 
that  is  a  more  difficult  thing,  of  course,  to  determine.  But  the  dis- 
crimination between  persons  on  freight  business  is  practically  elim- 
inated. 

Senator  FosiTii.  Where  the  discrimination  exists  against  communi- 
ties? 

Mr.  Elliott.  There  is  some,  but  whether  unjust  or  not  is  a  very 
difficult  question  to  determine.    Kansas  City,  we  will  say,  is  ship- 

Sing  goods  down  to  Indian  Territory,  and  Omaha  is  shipping  goods 
own  into  that  Territory.  Omaha  has  a  little  higher  basis  of  rates, 
for  example,  than  Kansas  City.  The  Omaha  people  will  very  likely 
feel  that  the  rates  are  very  unjustly  discriminatorv  in  favor  of 
Kansas  City ;  on  the  contrary,  Kansas  City  people  wifl  feel  the  rates 
are  discriminatory  in  regard  to  them. 

Senator  Kean.  And  the  Denver  people  feel  that  the  rates  are  dis- 
criminatory against  them? 

Mr.  Elliott.  Yes. 

Senator  Foster.  Do  you  think  there  should  be  a  proper  enforce- 
ment of  the  law  to  give  additional  powers  to  the  Interstate  Commerce 
Commission  ? 

Mr.  Elliott.  I  think  not. 

Senator  Foster.  Do  you  think  it  necessary  to  give  any  additional 
powers  to  anybody  or  to  any  tribunal? 

Mr.  Elliott.  I  think  not. 

Senator  Foster.  You  would  leave  it  entirely  to  public  sentiment, 
and  it  would  eventually  right  itself? 

Mr.  Elliott.  That  is  my  platform. 

Senator  Foster.  How  would  you  reach  anv  effective  agency  or 
force  through  public  sentiment' to  enforce  the  law,  Mr.  Elliott? 
How  would  public  sentiment  enforce  the  law  without  any  tribunal 
to  which  they  would  give  expression  to  its  wishes? 

Mr.  Elliott.  I  do  not  think  I  quite  understand,  Senator. 

Senator  Foster.  As  I  understand  you,  your  idea  is  to  leave  all  of 
this  matter  to  public  sentiment? 

Mr.  Elliott.  Yes. 

Senator  Foster.  Public  sentiment  would  correct  it?    How  would 

it  correct  it?  .    . 

Mr.  Elliott.  Through  the  Interstate  Commerce  Commission. 
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Senator  Foster.  Then  you  think  the  Interstate  Commerce  Com- 
mission has  ample  authority  to  corre^^t  it? 

Mr.  Elliott.  I  think  the  Interstate  Commerce  Commission  has 
ample  authority  to  ^ive  orders  saying  that  things  are  wrong.  The 
moment  that  order  is  given  you  set  the  forces  of  public  opinion  at 
work,  and  they  will  act  and  react  on  the  railroad  and  on  the  com- 
peting communitiCvS.  In  other  words,  the  preventive  power  of  the 
Interstate  Commerce  Commission,  as  now,  seems  to  me  sufficient  and 
better  than  to  give  them  affirmative  powers.  To  say  instead  of  10 
cents  the  rate  must  be  8  cents,  that  is  what  I  think  would  be  too 
elastic,  not  speaking  as  a  railroad  man  alone,  but  as  a  man  interested 
in  general  business.  Ijct  them  start  by  saying  10  cents  is  wrong,  and 
let  people  who  are  engaged  in  business  get  together  and  get  a  better 
rate.  In  the  long  run  I  believe  the  United  States  would  be  better 
under  that  system  than  to  give  to  a  part  of  the  Federal  Government 
the  power  of  legislation  on  the  subject  of  rates.  It  is  not  that  they 
would  not  try  as  hard  as  anybody,  or  perhaps  harder,  to  render  a 
wise  decision,  but  they  are  not  in  business  and  it  is  a  business  question. 

Senator  Foster.  You  mean  that  after  the  Commission  has  acted, 
then  public  sentiment  will  practically 

Mr.  Elliott.  Yes.  There  is  a  competition  between  Louisville  and 
Memphis  on  some  questions.  If  a  tribunal  like  the  Commission  ren- 
ders a  decision  and  says  that  the  rates  from  Memphis  and  New 
Orleans  ought  to  be  so  many  cents  lower  than  from  Louisville,  then 
the  Memphis  people  and  the  Louisville  people  and  the  railroads  get 
together,  and  between  them  they  will  adjust  them.  I  think  in  tne 
long  run  the  general  growth  of  business  in  the  United  States  will  be 
better  after  that  decision  than  if  the  Commission,  in  rendering  their 
decision,  should  say  not  only  that  the  present  rates  were  wrong,  but, 
"  You  must  substitute  the  following  rates,"  naming  them  in  detail. 

Senator  Newlands.  Under  what  State  is  the  Northern  Pacific 
incorporated  ? 

Mr.  Elliott.  The  State  of  Wisconsin. 

Senator  Newlands.  In  how  many  States  does  it  operate? 

Mr.  Elliott.  In  Wisconsin,  Minnesota,  North  Dakota,  Montana, 
Idaho,  Washington,  and  Oregon. 

Senator  Newlands.  And  what  is  its  capital  stock? 

Mr.  Elliott.  $155,000,000. 

Senator  Newlands.  And  what  is  the  amount  of  its  bonds? 

Mr.  Ellio'it.  It  has  $185,000,000  of  bonds  that  are  a  lien  upon  the 
Northern  Pacific  road,  and  it  is  jointly  interested  with  the  Great 
Northern  Company  in  $2-20,000,000  of  bonds  secured  by  deposits  of 
the  Chicago,  Burlington  and  Quincy  stock. 

Senator  Newlands.  Does  it  own  stock  of  other  corporations? 

Mr.  Elliott.  To  a  limited  extent.  It  has  two  proprietary  lines, 
the  Washington  and  Columbia  River  road,  down  in  the  AValla  Walla 
country,  which  is  a  small  road  of  162  miles;  and  the  Northern 
Pacific  Company  owms  all  the  stock  of  that  road ;  and  the  Minnesota 
and  International  Company,  up  in  Senator  Clapp's  State,  is  another 
small  road,  and  the  Northern  Pacific  owns  about  70  per  cent  of  that 
stock.  Then  we  own  StOck  in  certain  union  depot  and  terminal  com- 
panies in  Duluth  and  St.  Paul  and  Portland. 

Senator  Kean.  At  Spokane? 

Mr.  Elliott.  No;  we  have  our  own  depot  at  Spokane. 
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Senator  Newi^nds.  Do  you  own  stock  in  the  Chicago,  Burlington 
and  Quincy? 

Mr.  Elliott.  Yes;  wo  own  ha^f  of  the  slock  of  the  Chicago,  Biir- 
lii^^n  and  Quincy,  and  paid  for  it  by  issuing  this  joint  obligation. 

^onator  Newlands.  Which  is  secured  by  that  stock? 

Mr.  Elliott.  Secured  by  that  stock  ana  deposited  with  the  trust 
company  as  collateral  for  the  bonds. 

Senator  Newlands.  Do  you  find  much  variation  in  the  tax  laws  of 
the  various  States  through  which  your  railroad  passes? 

Mr.  Elliott.  There  is  some.  Minnesota  has  a  tax  on  gross  earn- 
ings of  4  per  cent.  They  have  just  increased  it  from  3  to  4,  at  this 
last  session  of  the  legislature.  All  the  other  States  have  a  tax  on  the 
value  of  the  property. 

Senator  Kewlands.  Do  they  all  assess  the  property  at  the  same 
valuation  per  mile? 

Mr.  Elliott.  They  vary  a  good  deal. 

Senator  Newlands.  Is  there  a  very  great  variation  ? 

Mr.  Elliott.  Yes. 

Senator  Newlands,  Will  you  state  the  lowest  and  the  highest? 

Mr.  Elliott.  I  think  the  lowest  valuation  is  in  North  Dakota, 
about  $8,000  a  mile.  The  highest,  I  think,  is  in  Montana,  and  it  will 
run  for  the  best  part  of  one  line  in  Montana  about  $15,000  a  mile. 

Senator  Newlands.  Wliat  system  of  taxation  do  you  think  is  the 
most  simple,  certain,  and  fair,  the  percentage  tax  upon  gross  receipts 
or  tax  upon  valuation? 

Mr.  Elliott.  That  is  a  question  that  I  never  came  to  any  conclu- 
sion about  in  my  own  mind.  I  do  not  know ;  I  would  not  want  to  go 
on  record  as  stating  I  had  come  to  a  conclusion  as  to  whether  the  gross 
earnings  tax  or  an  ad  valorem  tax  was  the  wisest.     It  works  out  in 

Practice  with  us,  whichever  system  you  have,  very  much  the  same, 
'hat  is,  it  figures  out  between  3  and  4  per  cent  of  our  gross  earnings. 

Senator  K^wlands.  Would  you  regard  it  as  an  advantage  if  some 
uniform  method  of  taxation  was  adopted  in  all  of  the  States? 

Mr.  Elliott.  Well,  I  do  not  know  what  particular  good  it  would 
do.  It  would  not  be  any  disadvantage.  But  in  the  long  run  you 
would  have  to  collect  about  the  same.  There  are  many  difficulties 
now  in  trying  to  adjust  it  in  the  different  States,  but  they  do  not 
amount  to  much. 

Senator  Newlands.  You  do  not  have  much  difficulty  regarding  the 
legislation  on  the  practical  question  of  assessment  and  taxation? 

2Ax.  Elliott.  Not  a  great  deal. 

Senator  Newlands.  Do  you  think  there  should  be  any  control  at 
all  as  to  the  capitalization  of  railways  as  against  excessive  capital- 
ization? 

Mr.  Elliott*.  No. 

Senator  Newiands.  You  think  the  railroads  should  be  given  a 
free  hand  regarding  their  capitalization? 

Mr.  Elijoit.  I  think  if  they  are  foolish  they  will  fail;  if  they 
are  honest  and  decent  they  will  succeed. 

Mr.  Chairman,  I  want  to  thank  you  for  letting  me  be  heard,  and 
I  want  to  thank  the  Commission  for  giving  me  the  chance. 

Senator  Citllom.  I  want  to  thank  you,  Mr.  Elliott,  for  the  paper 
which  you  presented. 

BT— VOL  4—05 30 
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STATEMENT  OE  INTESSTATE  COMMESCE  C0MMI88I0HEB 

MAETIN  A.  SJ7AFF. 

Mr.  Knapp.  Mr.  Chairman  and  gentlemen  of  the  committee:  The 
doleful  picture  just  painted  in  your  presence  by  the  accomplished 
artist  of  the  Northern  Pacific  Railway  has  acted  with  such  distress- 
ing effect  upon  nay  imagination  that  I  can  scarcely  simmion  courage 
to  address  you.  Indeed,  I  have  been  wondering  whether  I  could  not 
escape  a  prosecution  for  treason  against  my  country  by  pleading 
guilty  to  a  charge  of  incompetency. 

In  the  course  of  your  protracted  hearings  you  have  listened  to 
some  of  the  ablest  lawyers  and  railroad  managers  in  the  United 
States  and  to  numerous  other  persons  of  prominence  and  authority 
in  various  walks  of  life.  There  is  no  phase  of  this  many-sided 
subject  which  has  not  already  been  brought  to  your  attention,  and  it 
would  be  rank  presumption  on  my  part  to  assume  that  I  can  con- 
tribute anything  of  real  value  to  this  discussion  or  otherwise  aid  your 
deliberations. 

Nevertheless,  there  are  a  few  things  I  should  like  to  say  if  your 
patience  permits,  merely  for  the  purpose  of  indicating  my  own  point 
of  view  and  suggesting  those  phases  of  the  subject  with  which  my 
mind  is  most  impressed.  There  appears  to  be  a  disposition  in  some 
quarters  to  discredit  the  present  law  and  belittle  the  result  of  its  oper- 
ations. It  has  been  described  as  a  crude  and  ill-considered  measure, 
which  has  made  little  advance  toward  the  accomplishment  of  its  in- 
tended purpose.  I  am  very  far  from  having  any  sympathy  with  that 
erroneous  view.  On  the  contrary,  I  regard  the  act  to  regulate  com- 
merce as  one  of  the  most  important  and  beneficent  statutes  ever  en- 
acted by  the  Congress  of  the  United  States.  When  you  consider  that 
the  enormous  power  of  the  Congress  under  the  commerce  clause  of 
the  Constitution  had  lain  dormant  for  nearlv  a  hundred  years,  when 
you  call  to  mind  the  amazing  rapidity  of  railway  construction  during 
the  two  speculative  decades  that  followed  the  civil  war^  when  you 
take  into  account  the  conditions  which  had  grown  up  with  that  ex- 
traordinary development,  and  bear  in  mind  tnat  the  practices  which 
we  now  regard  with  reprobation  were  looked  upon  with  tolerance  and 
found  little  condemnation  in  the  average  conscience,  when  you  think 
of  the  diflSculties  to  be  overcome  and  the  obstacles  encountered,  it 
seems  to  me  remarkable  that  a  law  should  have  been  passed  based 
upon  broad  principles  which  are  fundamentally  correct  and  eternally 
right,  and  which  contain  such  comprehensive  and  salutary  provisions. 

Not  even  the  distinguished  Senator,  so  long  the  chairman  of  the 
committee,  whose  persistent  efforts  deserve  chiei  credit  for  that  enact- 
ment, who  has  taken  the  deepest  interest  in  the  administration  of  that 
law,  and  for  whose  personal  kindness  I  can  not  be  too  grateful, 
realizes  the  immense  progress  that  has  been  made  toward  correct 
methods  of  railroad  operation,  realizes  the  extraordinary  change 
which  has  taken  place  m  the  attitude  of  railway  managers  and  the 
public  generally  toward  the  whole  subject  of  public  regulation. 
Only  when  you  compare  the  conditions  which  were  characteristic 
and  universal  in  1887,  with  the  conditions  which  generally  prevail 
to-day,  can  you  understand  what  great  progress  hasheen  made  in  the 
conduct  of  these  great  highways  of  commerce.  And  I  say  that,  if 
the  men  who  were  instrumental  in  procuring  the  passage  of  the  act 
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to  regulate  commerce  have  their  names  connected  with  no  other 
measure,  tliey  deserve  to  rank  high  on  the  list  of  constructive  states- 
men. And  I  say  this  for  the  reason,  gentlemen,  that  I  do  not  myself 
favor  any  radical  departure  from  the  theories  and  plans  and  pur- 
poses of  the  present  law.  And  I  believe  that  the  immediate  legida- 
tion  needed  is  that  which  shall  be  built  upon  the  foundations  so 
wisely  laid  in  this  law,  and  which  is  directed  to  correcting  its  defects, 
strengthening  its  weak  places^  and  augmenting  its  authority. 

If  there  is.  any  possible  phase  of  this  subject  which  has  been  over- 
looked, or  respectmg  which  there  is  some  confusion  in  the  public 
mind,  it  is  in  confounding  things  which,  as  I  think,  ought  to  be  kept 
separate  and  distinct.  It  seems  to  be  supposed  by  many  that  the 
one  thing  needful  to  bring  about  a  railway  millennium,  although  our 
railway  friends  say  it  has  already  arrived,  is  to  increase  the  powers 
of  the  Interstate  Commerce  Commission,  and  ttie  controversy  seems 
to  turn  very  larjgely  upon  that  particular  question.  To  my  mind, 
that  is  only  one  side  of  the  subject  which  you  ought  now  to  consider. 

The  keynote  to  what  I  have  in  mind  in  this  connection  is  found  in 
the  very  clear  and  illuminating  opinion  of  the  Attorney-General.  In 
the  Congress  of  the  United  States  is  vested  plenary  and  exclusive 
powers  of  legislation  upon  this  subject.  You  can  not  delegate  that 
legislative  power  in  any  wholesale  fashion.  You  can  not  turn  over 
some  part  or  section  of  it  to  be  exercised  by  the  grantee  according  to 
his  discretion.  You  must  yourselves,  and  in  the  statute  law,  lay  down 
at  least  certain  general  rules  of  conduct  You  may  legislate  as 
minutely  as  you  choose,  you  must  legislate  at  least  to  the  extent  of 
imposing  requirements,  placing  prohibitions,  fixing  restraints  and 
limitations,  and  if  you  fail  to  do  all  that  is  needful  in  that  regard, 
the  injustice  and  wrongdoing  growing  out  of  that  neglect,  ii  any 
there  be,  can  not  be  corrected  oy  simply  increasing  the  powers  of  the 
administrative  body  which  you  create.  Therefore,  it  seems  to  me 
that  you  may  appropriately  consider  what  are  the  rules  of  conduct 

Erescribed  by  the  present  law  which  are  inadequate,  insufficient,  and 
icking  in  definiteness. 

What  further  rules  ought  to  be  prescribed  ?  What  shall  be  their 
character?  The  things  you  incorporate  in  the  statute  are  the  foun- 
dation of  all  the  work  that  is  done  or  can  be  done  by  the  bodv  whom 
you  select  to  carry  out  the  details  of  your  legislation.  For  example, 
and  I  am  liable  to  weary  you  with  an  oft-told  tale,  if  a  discrimina- 
tion against  a  community  results  from  the  fact  that  there  is  a  higher 
charge  for  a  shorter  than  for  a  longer  haul,  that  is  a  discrimi- 
nation which  can  not  be  corrected  under  the  present  law  no  matter 
how  much  authority  the  Commission  may  have,  because  you  have 
not  declared  that  discrimination  to  be  unlawful  and  prohibited. 
No  one,  I  think,  can  read  the  fourth  section  of  the  act  to  regulate 
commerce  and  be  in  doubt  that  Congress  intended  to  provide  some 
actual  and  potential  restraint  upon  that  particular  form  of  dis- 
crimination. And,  I  may  say,  it  remains  to-day  much  as  it  was  then, 
not  the  greatest  evil,  but  the  most  irritating  and  obnoxious  form  or 
discrimination  that  has  been  encountered. 

Senator  Culix)m.  Discrimination  as  to  localities? 

Mr.  Knapp.  The  long  and  short  haul. 

Senator  Cullom.  Discrimination  as  to  localities? 

Ifar.  E[kapp.  That  particular  form  of  discriminatioiu 
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Now,  I  am  far  from  suggasting  that  you  ought  now  to  go  so  far 
in  recasting  the  rule  of  conduct  which  shall  have  relation  to  that  par- 
ticular type  of  discrimination  as  to  prohibit  it  altogether,  or  even  to 
limit  the  exemptions  to  such  cases  as  shall  be  sanctioned  by  the  Com- 
mission. I  am  only  suggesting  whether  you  should  not  somewhat  in- 
crease the  restraint  which  has  been  entirely  removed  from  the  dis- 
crimination effected  by  much  more  for  the  short  haul  than  the  long 
one. 

Let  me  give  you  the  most  recent  instance  which  has  come  before  the 
Commission.  The  Chesapeake  and  Ohio  Railway  crosses  the  Blue 
Ridge  Mountains  just  below  Charlottesville.  Shortly  after  passing 
over  the  mountain  it  intersects  with  the  Norfolk  and  Western,  and  a 
few  miles  farther  west  with  the  Baltimore  and  Ohio.  The  two  latter 
roads  run  down  the  Shenandoah  Valley,  and  one  of  them  by  the  Penn- 
svlvania.  and  the  other  bv  ii^  own  rules,  carries  traffic  from  that  re- 
gion  to  a  common  market,  like  Philadelphia.  The  rate  on  lumber  on 
the  Chesapeake  and  Ohio  Railroad  for  100  miles  to  the  west  and  for 
a  hundred  miles  to  the  east  to  Philadelphia  is  16  cents.  In  the  Shen- 
andoah Valley  it  is  14  cents.  Therefore  the  man  who  is  producing 
some  lumber  to-day  on  the  eastern  slope  of  the  Blue  Ridge  Moun- 
tains, almost  within  sight  of  us,  must  pay  2  cents  per  hundred  pounds 
more  to  get  lumber  to  Philadelphia  than  the  man  50  or  75  mites  far- 
ther west,  who  gets  his  lumber  transported  for  14  cents.  Now,  2 
cents  a  hundred  pounds  is  40  cents  a  ton.  That  is  $12  a  carload  of 
30,000  pounds,  and  that  is  probably  about  all  the  margin  of  profit 
there  is  in  lumber  of  that  kind. 

It  has  already  been  stated  in  your  presence  that  one  great  railway 
corporation  practicallv  controls  all  three  roads — the  ChesapeaJse  and 
Ohio,  the  Norfolk  and  Western,  and  the  Baltimore  and  Ohio.  They 
compete,  according  to  the  statement  of  their  traffic  managers,  just  as 
vigorously  in  the  Shenandoah  Valley  as  they  did  when  they  were 
entirely  independent  in  ownership  and  management.  And  when  they 
are  charged  with  this  discrimination  they  set  up  that  competition  as  a 
defense.  And  I  should  like  to  inquire  of  the  lawvers  of  this  com- 
mittee whether  that  defense  is  not  complete  imder  tfie  doctrine  of  the 
Supreme  Court  in  the  Alabama  Midland  Case  ? 

Now,  beyond  any  question  where  the  competition  of  the  carrier 
which  is  subject  to  the  act  at  the  longer  distance  point  is  the  competi- 
tion of  a  carrier  which  is  not  subject  to  the  act,  as  a  water  carrier  or 
a  foreign  railroad,  there  should  be  freedom  to  make  the  lower  charge 
to  meet  that  competition.  'V\Tiere  the  sole  competition  is  between 
carriers  all  of  which  are  subject  to  this  law  and  to  your  regulation,  it 
seems  to  me  that  a  different  situation  exists  and  a  different  rule  ought 
to  be  applied.  But  unless  you  create  a  different  rule  in  the  statute 
your  Commission  will  be  powerless  to  afford  any  relief  in  a  case  of 
that  kind. 

A  kindred  question  arises  respecting  import  rates.  I  think  I 
appreciate  both  sides  of  the  argument,  and  I  pay  a  deserved  compli- 
ment to  my  associate  on  the  Commission  who  wrote  the  report  in 
January,  1904,  when  I  say  that  you  can  not  find  a  more  comprehen- 
sive, clean-cut,  and  fair  discussion  of  that  question  than  is  contained 
in  that  report.  Here,  again,  I  am  not  suggesting  that  any  hard  and 
fast  rule  should  be  put  into  the  statute.  I  am  quite  prepared  to 
admit  that  there  are  conditions  under  which  foreign  impcMrt  tnffic 
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may  rightfully  be  carried  to  an  interior  destination  at  lower  rates 
than  the  inland  carriers  may  reasonably  charge  on  domestic  traffic; 
but  I  must  confess  to  a  feeling  of  discomfort,  to  a  suggestion  of 
injustice,  when  the  same  service  is  performed  for  the  foreigner  for 
less  than  one-third  of  the  charge  to  our  own  citizens.  Let  me  pursue 
that  a  step  further,  because  it  is  very  closely  connected  with  a  point 
I  am  now  trying  to  make. 

Complaint  came  before  us,  directed,  I  may  say,  in  a  general  way, 
aeainst  the  Vanderbilt  system,  because  they  charged  50  cents  on  plate 
gmss  from  Boston  to  Chicago  and  participate  in  carrying  plate 
glass  from  Antwerp  to  Chicago  for  40  cents.  And  the  traffic  mana- 
ger of  the  New  York,  New  Haven  and  Hartford  Railroad,  giving  his 
testimony,  used  the  adjectives,  "  absurd,"  "  deplorable,"  and  others 
of  equal  si^ificance,  not  undertaking  to  defena  it  on  any  ground  of 
right  and  justice,  but,  he  said,  "  They  are  making  a  rate  from  Ant- 
werp to  Chicago,  by  way  of  New  Orleans  and  the  Illinois  Central  Rail- 
road, of  32  cents;  and  if  I  do  not  make  a  rate  which  approximates 
that  the  imported  traffic  will  be  carried  to  destination  by  another 
route  and  I  shall  lose  the  revenue."  Now,  when  we  take  up  the  com- 
plaint of  the  same  parties  against  the  Illinois  Central,  as  we  presently 
shall,  and  sav,  "  How  does  it  happen  that  you  are  carrying  imported 
glass  from  Antwerp  through  New  Orleans  to  Chicago  for  32  cents 
and  to  St.  Paul  and  Minneapolis  for  38  cents,  when  you  charge  75 
cents  from  New  Orleans  to  Chicago  and  40  cents  from  Chicago  to 
St.  Paul,"  he  will  say,  "  T  am  obliged  to  do  it,  because  the  New  York, 
Kew  Haven  and  Hartford  Railroad  makes  a  through  rate  from  Ant- 
werp to  Chicago  of  40  cents,  which  T  am  obliged  to  meet." 

Senator  Kean.  How  do  thev  ship  that  by  the  New  York,  New 
Haven  and  Hailf ord  Railroad  f 

Mr.  Knapp.  I  think  by  the  Poughkeepsie  Bridge  route.  I  rather 
assume  that.  I  think  that  is  their  present  route  for  that  description 
of  traffic  from  Boston. 

Now,  I  am  only  mentioning  those  instances  for  the  purpose  of 
pointing  out  to  you  that  unless  you  put  some  restraint  upon  that  form 
of  discrimination  in  the  statute,  the  Commission  will  be  powerless 
to  remedy  the  injustice.  The  same  thing  applies  to  private  cars  and  to 
these  terminal  railroads.  It  certainly  is  not  natural  for  the  Commis- 
sion to  admit  that  the  law  which  it  is  appointed  to  administer  does 
not  give  it  jurisdiction  over  offenses  which  are  brought  to  its  atten- 
tion, but,  personally,  I  have  never  been  able  to  see  in  the  act  to  regu- 
late commerce  or  in  the  supplemental  law  anything  which  enabled 
the  Commission  with  any  effectiveness,  if  at  all,  to  reach  the  dis- 
criminations which  now  occur  and  which  have  become  so  acute  with 
regard  to  private  car  refrigeration  charges  and  the  operations  of 
these  terminal  railroads. 

And  again  I  refer  to  the  subject,  not  with  any  disposition  to  go 
over  it  in  detail,  but  to  impre.^s  it  upon  you  that  unless  you  put  some 
restrictions,  some  limitations,  some  requirements,  some  obligations 
in  the  statute  when  you  cx)me  to  amend  it  the  regulating  body,  which 
is  your  subordinate,  will  not  be  able  to  afford  any  relief  in  cases  of 
that  kind.  Now,  let  me  take  a  minor  one,  of  which  I  think  very 
little  has  been  said,  but  which  to  me  seems  of  very  considerable  im- 
portance, not  only  in  itself,  but  because  it  is  connected  with  another 
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subject  of  very  much  larger  significance  and  about  which  considerable 
has  been  said. 

Under  the  present  law  any  railroad  or  any  two  or  more  railroads 
operating  together  under  a  joint  tariff  may  reduce  a  rate  on  three 
days'  notice  and  advance  a  rate  on  ten  days'  notice,  and  instances 
have  been  brourfit  to  my  attention  in  an  unofficial  way  of  operations 
which  are  as  offensive  to  the  moral  sense  and  as  injurious  in  their 
effect  as  any  check  ever  given  for  a  rebate.  Now,  of  course,  as  long 
as  you  leave  it  in  the  law  that  those  changes  can  be  made  upon  that 
short  notice  any  injustice,  any  operation  which  is  the  equivalent  of  a 
rebate  will  be  beyond  the  power  of  any  commission  to  correct. 

Senator  Dolliver.  What,  exactly,  nave  you  in  mind? 

Senator  Kean.   Midnight  tariffs. 

Mr.  Knapp.  Midnight  tariffs.  Read  the  very  remarkable  address 
which  Mr.  Stickney  has  filed  here. 

Senator  Dolliver.  1  had  the  pleasure  of  hearing  that  when  he  read 
it  before  the  Economic  Association. 

Mr.  Knapp.  One  of  my  associates  made  this  observation,  that  Mr. 
Stickney  is  always  surprising,  whether  he  makes  a  speech  or  files  a 
tariff.  Within  a  fortnight  I  have  had  a  talk  with  one  of  the  most 
successful  and  prominent  traffic  officials  in  the  United  States,  who  to- 
day controls  absolutely  the  entire  traffic  of  one  of  the  largest  systems 
in  the  United  States,  and  we  were  talking  upon  this  subject;  and  in 
the  most  emphatic  manner  he  indorsed  my  proposition.  And  when 
I  said  that  notice  ought  to  be  thirty  days  or  sixty  days,  he  said  it 
ouffht  not  to  be  less  than  ninety  days. 

Senator  Dolliver.   How  would  tnat  help  it? 

Mr.  Knapp.  You  can  not  make  contracts  so  far  ahead,  ordinarily. 

Senator  Dolliver.  A  man  might  go  and  get  ready  for  business  of 
that  sort  in  ninety  as  well  as  thirty  days,  I  reckon. 

Mr.  Knapp.  It  would  be  much  more  dimcult  and  transactions  which 
give  offense  would  be  much  less  liable  to  occur. 

Senator  Dolliver.  But  if  a  rat«  could  not  be  reduced  without 
ninety  days'  notice,  would  not  that  operate  to  a  very  great  disad- 
vantage in  a  thousand  other  directions? 

Mr.  Knapp.  I  was  about  to  add  that  I  surely  would  not  recommend 
any  hard  and  fast  rule  be  put  in  the  statute.  That  is  one  of  the  cases 
where  you  should  leave  to  your  Commission  some  discretion,  at  least 
in  cases  of  emergency,  and  perhaps  not  go  further  than  to  establish  a 
general  rule.  Because  in  some  directions  your  legislation  should  be 
general;  in  other  cases,  more  definite  and  exact,  according  as  the 
nature  of  the  circumstances  might  require. 

Let  me  give  another  illustration :  Some  few  years  ago  I  was  really 
ambitious  to  get  this  law  amended  on  what  I  conceived  to  be  wise 
and  workable  lines,  and  I  was  indiscreet  enough,  perhaps,  to  attempt 
to  cooperate  with  some  railroad  lawyers  and  experienced  tramc 
officials  in  preparing  suitable  amendments  to  this  law;  and  with 
some  assistance  I  prepared  a  draft,  which  I  sent  to  the  late  Judge 
Green,  whom  some  of  j^ou  knew,  at  that  time  the  general  counsel  of 
the  Vanderbilt  system,  in  which  I  proposed  a  thirty-day  notice,  with 
the  right  of  the  Commission  to  allow  any  short  notice.  When  the 
draft  came  back  the  only  change  in  it  was  that  he  had  substituted 
six^  days  for  thirty  days. 

Now,  I  want  to  speak  of  what  that  particular  thing  suggests  to 
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me  in  somewhat  larger  relations.  In  the  course  of  these  hearings, 
so  far  as  I  have  been  enabled  to  keep  in  touch  with  them,  I  observe 
a  great  deal  has  been  said  about  the  necessity  of  flexibility  in  tariffs, 
of  traffic  managers  being  able  to  accommodate  their  rates  to  fluc- 
tuating commercial  conditions,  and  one  of  the  arguments  advanced 
against  remodeling  this  law  in  any  material  respect  in  that  the  tend- 
ency of  any  actual  control  through  a  Government  agency  of  the 
rates  made  by  the  carriers  would  be  toward  ironclad  rules,  and 
mileage  rates,  and  limitations  of  that  sort.  Of  course,  I  am  far 
from  admitting  that  any  such  consequence  would  follow  either  im- 
mediately or  remotely  trom  a  grant  of  authority  far  greater  than 
has  been  proposed  by  any  pendmg  measure.  But  when  I  ran  over 
the  statements  of  some  prominent  traffic  officials  in  which  they  em- 
phasized the  necessity  of  frequent  changes  in  tariffs,  the  necessity 
of  adapting  their  rates  to  changing  commercial  conditions,  I  hap- 
pened to  think  of  one  or  two  instances  which  I  thought  I  might 
bring  to  your  attention. 

The  most  important  part  of  the  United  States  is  what  is  known 
as  "  official  classification  territory  " — the  section  north  of  the  Ohio  and 
Potomac  and  east  of  the  Mississippi  rivers.  The  class  rates  which 
govern  most  merchandise  and  articles  of  manufacture  and  ordi- 
nary household  consumption  are  adjusted  upon  the  basis  of  the 
New  York-Chicago  rate-— places  nearer  New  York  taking  a  percent- 
age below  the  Chicago  rate,  and  places  more  to  the  west  taking  a 
percentage  above.  Now,  not  only  nas  that  basis  of  rates  in  all  that 
territory  remained  unchanged  since  1887,  but  so  have  the  rates  re- 
tnained  unchanged.  And  you  gentlemen  know  as  well  as  I  do  the 
changes  that  have  occurred  and  the  fluctuations  that  have  happened 
in  commercial  conditions  in  that  territory  during  that  period. 

Senator  DoLiiivER.  They  seem  to  have  been  pretty  generally  shaken 
up  along  about  1900. 

Mr.  Knapp.  When  they  made  very  numerous  advances  by  simply 
.changing  the  classification  of  the  articles;  but  they  did  not  change 
the  rates  or  adjustments  between  localities. 

Senator  Dolltver.  Simply  the  classification? 

Mr.  KJNAPP.  Simply  the  classification — moved  an  article  up  from 
the  sixth  class  to  the  fifth,  or  from  the  fifth  to  the  fourth — an  ex- 
tremely simple  process,  and  then,  of  course,  it  operates  under  the 
principle  of  adjustment  throughout  the  entire  territory. 

Now,  take  another  illustration,  which,  to  my  mind,  is  more  ap- 
posite. T  take  it  there  is  no  agricultural  product  the  price  of  which 
has  shown  such  wide  fluctuations  in  the  last  few  years  as  cotton.  It 
is  one  of  the  great  staple  articles  of  the  country ;  the  most  valuable, 
per  pound,  or  anything  that  grows  out  of  the  ground  in  large  vol- 
ume. More  than  half  of  it  is  exported,  and  you  know  the  price  has 
^one  from  scarcely  above  5  cente  to  16  or  17  cents.  And  if  there 
is  any  article  which  would  seem  to  be  susceptible  to  market  fluctua- 
tions and  the  changes  in  commercial  conditions  it  must  be  cotton. 
But  an  inspection  of  the  tariffs  will  show  you  that  the  rates  on  cotton 
have  not  been  changed  in  ten  years. 

There  has  been  no  material  change,  I  think,  in  any  cotton  rate  in 
more  than  ten  years,  except  that  certain  reductions  have  been  made  in 
the  State  of  Texas  by  the  commission  of  that  State. 

Now,  when  I  observe  instances  of  that  kind,  when  the  ablest  and 
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most  experienced  traffic  officials  tell  me  that  there  is  no  sort  ofreason 
for  600  to  1,000  changes  in  interstate  tariffs  every  twenty- four  hours, 
as  our  files  show  there  are,  you  must  not  be  surprised  ir  I  fail  to  ac- 
cept at  par  value  all  that  is  said  here  about  the  necessity  of  adapting 
rates  to  commercial  conditions.  Undoubtedly,  when  you  take  a  con- 
siderable period  of  time  great  influences  do  operate  to  an  extent 
which  may  justly  require  material  modifications  in  freight  charges, 
but  to  my  mind  it  is  quite  unsuitable  that  the  little  surface  fluctua- 
tions in  trade  should  find  expression  in  extended  changes  in  the 
daily  tariffs.  I  believe  that  those  surface  currents  should  adjust 
themselves  to  the  tariffs  and  not  the  tariffs  to  the  currents.  And  I 
am  saying  this,  gentlemen,  not  as  a  result  so  much  from  niy  own  ob- 
servation or  from  any  a  priori  view  of  the  case  as  because  of  the  state- 
ments made  and  arguments  submitted  to  me  by  practical  railroad 
men  of  the  highest  distinction. 

And  that  suggests  another  view  to  my  mind  which  I  think  mav 
properly  be  taken  into  account  even  by  our  railroad  friends.  As  1 
said,  I  am  very  far  from  believing  that  there  should  be  anything  more 
than  the  most  inconsiderable  tendency,  if  any  at  all,  toward  the 
adjustment  of  rates  on  a  mileage  basis,  and  I  think  the  prosperity  of 
the  railroads,  the  development  of  the  different  sections  or  the  country 
and  their  industries,  justify,  the  making  of  rates  upon  what  might  lie 
called  a  commercial  basis  rather  than  any  distance  basis;  but  do  you 
realize  what  an  enormous  power  that  is  putting  into  the  hands  of  the 
railroads?  That  is  the  power  of  tearing  down  and  building  up. 
That  is  the  power  which  might  very  largely  control  the  distribution 
of  industries.  And  I  want  to  say  in  that  connection  that. I  think  on 
the  whole  it  is  remarkable  that  that  power  has  been  so  slightly 
abused.  But  it  is  there.  My  esteemed  friend,  Mr.  Elliott,  has  just 
told  you  that  the  ratas  on  wool  from  Montana  must  be  adjusted  with 
reference  to  the  rates  on  wool  from  Kentucky.  Well,  grant  it.  But 
suppose  he  should  see  fit  to  adjust  his  rates  on  wool  so  that  they  moved 
to  tihe  Pacific  coast  and  it  became  for  the  interest  of  his  railroad  to- 
change  that  adjustment.  Is  that  to  be  left  entirely  to  his  judgment? 
Or  it  comovS  back  to  the  que^stion  which  Senator  Dolliver  asked  of 
him,  in  substance.  After  all,  are  the  railroads  to  be  left  virtually 
free  to  make  such  rates  as  they  conceive  to  be  in  their  interests? 
Undoubtedly  their  interest  in  large  measure  and  for  the  most  part 
is  the  interest  of  the  communities  they  serve.  Undoubtedly  in  large 
measure  and  for  the  most  part  they  try  as  honestly  and  as  con- 
scientiously as  men  can  to  make  fair  adjustments  of  their  charges. 
But  suppose  they  do  not.  Is  there  not  to  be  any  redress  for  those 
who  suffer?     That  is  really  the  question. 

And  since  I  have  said  so  much  on  that  subject,  if  you  will  pardon 
me,  I  will  venture  to  pursue  it  for  a  moment  in  another  direction, 
although  it  leads  us  into  the  domain  of  economics.  Suppose  it  were 
true  that  a  more  potent  exercise  of  (lovernment  authority  and  the 
adjustment  of  rates  tended  somewhat  to  increase  the  recognition  of 
distance,  with  the  result  of  producing  a  greater  diffusion  of  industry 
rather  than  its  concentration.  I  am  not  a  political  economist,  nor 
competent  to  speak  on  a  subject  of  such  large  dimensions,  but  I  can 
not  Tbelieve  that  all  those  institutions,  laws,  administrations  which 
operate  to  the  concentration  of  industries  and  population  are  alto- 
gether to  be  commended.    They  may  result  in  greater  aggregate 
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wealth  for  the  country.  I  am  prepared  to  admit  that  they  do;  but  do 
they  result  in  happier  homes,  better  lives,  greater  social  comfort!  I 
have  some  doubt  of  it. 

To  state  one  other  instance  of  what  I  am  trj^ing  to  say — of  the 
things  that  you  must  put  in  the  law  if  the  thin^  is  to  be  regulated — 
and  that  is  this  question  of  compelling  carriers  having  physical  con- 
nection to  unite  in  making  through  routes  and  through  rates.  You 
have  already  been  told,  I  dare  say,  tliat  it  is  not  probable  that  another 
trunk  line  will  be  constructed  at  any  early  date,  and  that  such  rail- 
way development  as  takes  place — say,  east  of  Chicago — must  mostlv 
be  in  branoies  and  laterals,  in  extensions  of  existing  systems.  Well, 
suppose  some  enterprising  gentlemen  build  a  railroad  in  West  Vir- 
ginia which  at  one  end  touches  the  Baltimore  and  Ohio  or  the  Penn- 
sylvania. What  are  they  goin^  to  do  with  it  when  they  get  it  there? 
If  they  can  not  invoke  public  authority  to  make  some  equitable 
arrangement  with  reference  to  joint  rates  and  the  interchange  of 
traffic,  they  may  be  very  much  disappointed  in  the  outcome  of  their 
enterprise.  That  only  suggests  a^am  that,  if  anything  of  that  kind 
hap|)ens,  if  there  is  danger  of  injustice  oi  that  sort,  the  safeguard 
must  be  found,  not  in  anything  that  the  Commission  can  do  primarily, 
but  in  some  restriction  or  requirement  in  the  law  you  pass. 

Senator  Dolliver.  In  such  a  case  would  you  Iiave  the  law  define 
the  portion  of  the  rate  to  go  to  those  roads,  the  portion  which  they 
would  be  entitled  to? 

Mr.  Knapp.  Oh,  no. 

Senator  Dolliver.  The  ratio? 

Mr.  Knapp.  Probably  you  could  go  no  further  there  with  useful- 
ness than  in  a  general  way  to  put  the  obligation  upon  the  carriei*s, 
with  the  power  in  your  regulating  body,  if  they  did  not  agree,  to 
make  the  division  and  to  prescribe  rules  of  interchange. 

So,  without  pursuing  that  branch  of  the  subject  further,  I  venture 
again  to  say  that  the  primary  thing  is  to  see  what  restrictions,  what 
obligations,  what  prohibitions,  what  restraints,  what  limitations  are 
to  be  placed  upon  the  interstate  railways,  and  those  must  all  be  in  the 
statut^e;  or  else  they  will  not  be  the  subject  of  regulation. 

Senator  Dolliver.  The  thing  we  want  to  find  out  is  just  what  we 
want  to  put  in  the  statute. 

Mr.  Knapp.  And  you  see  all  that  precedes  the  question  of  your 
Commission  and  what  it  can  do.  And  when  I  use  the  term  Commis- 
sion I  do  so  for  convenience,  not  necessarily  referring  to  the  present 
Commission,  but  as  describing  whatever  subordinate  body  you  create 
and  must  create  for  the  purpose  of  ascertaining  whether  the  rules 
you  lay  down  are  conformed  to,  and  if  not  to  exercise  such  authority 
as  you  may  give  it  to  bring  about  that  conformity,  and  all  that  which 
I  have  tried  to  suggest  precedes  the  question  of  the  subordinate  tri- 
bunal. 

Now  the  second  question  is.  What  sort  of  a  tribunal  is  that  going  to 
be?  We  are  told  at  this  late  dav  that  no  administrative  or  legisla- 
tive tribunal  is  necessary;  that  wliatever  principles  of  regulation  you 
adopt  and  promulgate  may  all  be  applied  and  enforced  in  the  Federal 
courts.  I  suppose  1  must  be  lacking  in  quick  perception  and  ready 
receptiveness,  but  I  have  not  yet  been  able  to  see  how  that  scheme 
coula  be  made  to  work.  To  my  notion  regulation  is  legislative.  It 
must  begin  in  the  nature  of  the  case  with  the  tariff — that  is  to  s^ay,  it 
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must  begin  with  requiring  the  announcement  by  the  carrier  of  what 
he  is  going  to  charge.  And  then  two  questions  at  once  arise.  One  is, 
Who  will  see  to  it  tliat  the  rate  that  it  says  it  is  going  to  charge  is 
actually  charged  to  everybody  alike?  And  the  other  question  is,  If 
that  rate  is  wrong,  how  is  it  going  to  be  corrected?  And  the  two  are 
very  unlike  propositions. 

A  tariff  is  a  law.  It  is  a  rule  of  action  of  general  application. 
So  long  as  it  is  in  force  it  has  all  the  characteristics  and  all  the  bind- 
ing obligations  of  a  statute.  To  depart  from  it  is  a  misdemeanor,  and 
it  does  not  make  any  difl'erence  whether  that  tariff  law  is  passed  by- 
the  railroads,  made  by  a  commission,  or  enacted  by  Congress.  In 
either  case,  it  that  law  is  wrong  the  onlv  thing  to  do  is  to  change  the 
law.  If  that  law  is  broken,  then  the  thmg  to  do  is  to  punish  the  man 
who  broke  it.  The  courts  are  constituted  to  apply  and  enforce  law 
and  to  punish  those  who  violate  law.  The  legislature  is  ordained  to 
make  laws  and  change  laws,  and  in  the  very  nature  of  the  case  the 
proposal  to  use  the  methods  of  a  court  to  deal  with  a  purely  legisla- 
tive question  is  incongruous  and  unsuitable. 

Senator  Dolliver.  It  is  rather  an  extreme  thing,  it  seems  to  me,  to 
say  that  a  railroad  tariff  is  in  the  nature  of  a  law. 

Mr.  Knapp.  Precisely  that.     What  else  is  it  to-daj^? 

Senator  Dolliver.  We  had  that  law  well  broadened  by  various  in- 
terpretations  

Mr.  Knapp.  Of  course  it  is  not  statute  law. 

Senator  Doijliver.  Is  it  a  law  of  the  United  States  in  any  sense  of 
the  word  ? 

Mr.  Knapp.  Not  in  the  sense  of  being  a  legislative  enactment;  not 
in  the  sense  that  it  is  a  principle  which  has  been  developed  by  the 
adjudications  of  courts;  but  in  the  sense  that  it  is  a  rule  of  conduct 
of  general  application  binding  upon  everybody. 

Senator  Dolliver.  But  prescribed  not  by  the  power  of  the  State, 
but  by  some  private  business  enterprise  ? 

Mr.  Knapp.  Prescribed  by  the  railroads;  but  I  am  only  suggesting. 
Senator,  that  in  its  relation  to  the  public,  and  with  reference  to  the 
question  of  whether  that  law  is  right  or  wrong  it  might  as  well  have 
been  made  by  the  Commission  or  enacted  by  the  Congress;  and  if 
you,  as  you  might,  should  say  by  statute  that  the  rate  on  grain  from 
Chicago  to  Baltimore  shall  be  13^  cents,  and  from  Chicago  to  Phila- 
delphia 14  cents,  and  from  Chicago  to  New  York  15  cents — and 
somebody  said  that  is  a  discrimination  against  New  York — ^would  it 
not  be  rather  absurd  to  say  that  you  must  go  to  court  and  have  it 
enjoined?     It  is  a  law  that  you  have  passed. 

Senator  Dollivek.  I  do  not  see  how  a  thing  is  a  law  that  a  man  may 
go  into  court  and  assert  is  illegal — contrary  to  law — and  recover  dani- 
ages  for  an  excessive  charge.  If  I  understand  the  decision  of  tiie 
Supreme  Court  a  man  can  take  one  of  those  tariff  rates  and  go  into 
court  and  state  that  it  is  unreasonable  and  illegal  and  get  the  court 
hiisy  to  finding  damages. 

Senator  Cuij/)m.  Of  course  you  could  not  do  that  if  it  had  been 
enacted  by  the  power  that  makes  the  statute. 

Mr.  Knapp.  1  am  aware  that  is  said,  and,  of  course,  I  am  not  using 
the  term  "  law  "  in  the  sense  of  statute ;  I  am  only  suggesting  that 
it  is  a  legislative  act,  and  it  does  not  matter  who  legislates  it  into 
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existence,  whether  it  is  the  carrier  or  a  commission  or  the  courts;  if 
it  is  wrong  it  ought  to  be  changed  and  amended. 

Senator  CxnijOM.  It  is  misleading,  is  it  not,  to  call  it  a  law  ? 

Mr.  KniVpp.  Oh,  I  suppose  it  is;  I  only  used  that  to  illustrate, 
for  want  of  a  better  term,  the  difference  between  those  obligations 
which  exist  between  the  carrier  and  the  public  and  which  are  of 
general  application  and  the  rights  of  individuals  which  come  in 
controversy  in  court. 

Senator  Doixiver.  I  raised  the  question  not  for  mere  controver- 
sial purposes,  but  because  it  has  been  repeatedly  suggested  here  that 
the  publication  of  this  railroad  schedule  here,  which  has  been  re- 
quired by  statute,  gives  it  a  certain  sanctity  that  protects  if  from 
individual  complaints  as  to  its  injustice  or  illegality,  and  it  seems 
to  me  that  it  adds  nothing  to  it. 

Mr.  Knapp.  Well,  we  do  not  know  yet  about  that.  I  know  we  are 
all  accustomed  to  speak  about  the  right  of  any  person  who  has  paid 
what  he  regards  as  an  excessive  charge  to  a  carrier  to  bring  his 
action  in  damages.  Theoretically,  of  course,  that  right  exists. 
Have  you  ever  known  it  to  be  exercised?  We  are  accustomed  to 
speak  of  that  as  though  there  were  cases  of  frequent  occurrence. 

Senator  DoiJiivER.  I  know  they  are  not  frequent,  but  they  have 
been  sufficiently  frequent  for  the  courts  to  lay  down  the  general 
principles  which  govern  the  rights  of  the  parties  of  the  cases. 

Mr.  Knapp.  Undoubtedly ;  and  in  such  a  case  as  that  the  court  nec- 
essarily must  determine  what  would  be  a  reasonable  rate  for  the 
purpose  of  fixing  the  measure  of  damages. 

Senator  Dolijver.  If  you  will  permit  me  to  call  your  attention  to 
the  case  of  Regan  v.  the  Farmers'  lioan  and  Trust  Company  (164 
U.  S.,  p.  302),  there  the  court  say: 

It  has  always  been  recognized  that  If  the  carrier  attempted  to  charge  a  ship- 
per an  nnreasounblc  sum  the  courts  had  Jurisdiction  to  inquire  Into  that  matter 
and  award  to  the  shipi)er  any  amount  exacted  from  him  in  excess  of  a  rea- 
sonable rate:  and,  also,  in  a  reverse  case,  to  render  judgment  in  favor  of  the 
carrier  for  the  amount  found  to  be  a  reasonable  rate. 

Mr.  Knapp.  There  is  no  question  about  the  doctrine.  My  question 
was.  Have  you  known  of  any  such  suit  being  brought  against  the 
railroad? 

Senator  Dolliver.  I  think  that  must  have  been  some  such  suit. 

Mr.  Knapp.  I  suppose  there  are  much  better  and  more  diligent 
lawyers  than  I  am,  but  I  have  never  found  a  reported  case  and  would 
be  very  much  obliged  if  any  of  my  friends  wiD  call  my  attention  to 
one  where  there  has  been  such  a  suit  brought  against  the  raiL:oad 
company. 

Senator  Dolliver.  Section  15  of  the  interstate-commerce  act  seems 
to  have  contemplated  such  a  double  proceeding  to  correct  the  imrea- 
sonable  rate  and  to  collect  damajjes  in  all  these  cases  where  complaints 
are  made  of  the  rates.  I  do  not  know  whether  any  of  those  cases  have 
gone  to  the  courts  or  not. 

-Mr.  Knapp.  And  it  perhaps  must  remain  an  open  question  until 
it  is  decided  whether  an  action  will  lie  to  recover  an  alleged  excessive 
charge  where  that  charge  is  in  accordance  with  the  tariff  filed  as 
required  by  law.  I  do  not  know  what  the  law  is  until  that  question 
shall  have  been  decided. 
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Without  pursuing  that  subject  too  far — ^because  the  question  has 
become  familiar  to  you  and  you  have  to  decide  it — I  only  make  this 
suggestion.  At  best,  and  at  the  most,  the  remedy  which  can  be  admin- 
istered by  the  courts  is  imcertain,  limited,  indirect.  If  you  were  to 
adopt  that  plan,  you  must  be  prepared  to  enter  upon  some  years  of 
litigation  to  find  out  just  how  mudi  a  court  can  do,  how  much  it  will 
do,  and  how  it  will  do  it.  And  I  have  rather  wondered  whether  all 
this  insistence  that  all  these  questions  should  go  to  the  courts  instead 
of  to  a  commission  because  a  commission  is  incompetent  is  not  a 
little  insincere. 

Now,  is  it  really  because  it  is  believed  that  the  men  who  would  be 
upon  a  commission  are  incapable  of  determining  these  questionsl 
Including  the  five  first  appointed,  fourteen  men  have  been  appointed 
on  the  Interstate  Conunerce  Commission.  Excluding  myself  and  one 
other  who  never  studied  law  or  was  admitted  to  the  oar,  I  undertake 
to  say  that  every  one  of  the  other  twelve  was  qualified  by  ability,  legal 
attainments,  professional  standing,  and  in  other  respects  for  appoint- 
ment on  the  Federal  bench.  I  believe  those  twelve  men,  from  the  great 
jurist,  Judge  Cooley,  to  the  distinguished  statesman.  Senator  Cockrell, 
will  compare  very  favorably  with  the  average  of  the  men  who  have 
been  aj)pointed  to  the  district  and  circuit  court  benches  of  the  United 
States  in  the  last  fifteen  years ;  and  I  find  myself  wondering  how  it 
is  that  the  same  men  who  as  judges,  with  the  multifarious  duties  of 
that  office,  would  be  so  competent  and  so  highly  qualified  to  pass  upon 
these  traffic  problems,  are  unfit  and  incompetent  when  they  are  com- 
missioners and  not  judges.  Candidly,  is  not  this  the  reason,  tiiat 
our  friends  know  perfectly  well  that  a  legislative  tribunal  can  con- 
trol rates,  if  it  has  the  authority,  and  they  know  that  courts  can  not 
control  rates  effectively,  no  matter  how  much  authority  you  may 
attempt  to  give  them?  Is  not  that  the  real  reason  why  a  court  is 
preferred  to  a  commission  ? 

There  is  an  old  Italian  proverb  to  this  effect, "  If  you  want  a  thing 
done  do  it  yourself;   if  you  don't  want  it  done  get  somebody  else; 
So  I  venture  to  say  that  if  you  really  want  to  regulate  railroads,  reg- 
ulate them  yourselves  by  legislation  and  by  a  legislative  tribunal. 
If  you  do  not  want  to  regulate  them,  get  the  courts  to  do  it. 

I  want  to  get  through  in  a  few  minutes.  WTiat  is  the  use  of  my 
going  over  the  ground  that  has  been  traversed  so  many  times  by  men 
much  more  competent  to  discuss  these  questions  than  I  am?  You 
first  settle  what  the  law  shall  require,  prescribe,  enjoin,  and  you  then 
decide  what  tribunal  shall  be  selected  to  give  force  and  effect  to  those 
requirements.  That  tribunal  must  be  legislative,  in  my  judgment,  to 
accomplish  the  purpose  of  settling  the  questions  that  arise. 

One  of  the  questions  is.  How  much  authority  are  you  going  to  give 
that  tribunal?  I  do  not  care  to  discuss  that.  It  has  been  thrashed 
over  here  for  six  weeks,  and  I  could  not  add  a  thing  to  the  discussion 
one  way  or  the  other.  If  you  think  there  is  any  way  to  accomplish 
the  thing  that  ought  to  be  done,  short  of  giving  your  administrative 
tribunal  the  power  to  substitute  a  reasonable  rate  for  an  unreasonable 
one,  I  shall  tJe  very  glad  to  have  you  find  the  way. 

Then  the  other  question.  What  ifi  to  be  the  effect  of  any  order 
made  hj  the  tribunal  which  you  create  ?  One  of  the  embarrassments 
which  I  have  felt  from  the  beginning  has  been  that  under  the  existing 
law  when  the  Commission  has  heard  one  of  these  complicated  ques- 
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tions  relating  to  what  is  a  reasonable  rate  or  a  properly  ad^uf^d  rate 
and  has  reached  a  conclusion  and  made  its  report  and  given  direction 
to  the  carrier  accordingly,  if  its  view  of  that  situation  is  not  accepted, 
then  the  Commission  must  become  a  suitor  in  the  courts  to  enforce  its 
own  determination. 

Now,  speaking  for  myself,  and  I  think  upon  that  point  I  am  in  har- 
mony with  the  views  of  all  my  associates,  I  do  hope  at  least  this  will 
be  done.  Whatever  authority  is  given,  let  the  exercise  of  that  au- 
thority be  final ;  let  it  take  effect  by  its  own  force  within  such  reason- 
able tune  as  you  may  prescribe  or  under  any  conditions  that  you  may 
prescribe,  but  when  a  commission  has  made  such  a  ruling  as  it  is 
authorized  by  you  to  make,  whether  that  ruling  is  to  be  fimited  to 
the  present  or  extend  into  the  future,  then  the  Commission's  work 
should  be  finished.  And  the  carrier  should  be  put  in  this  position: 
That  it  must  either  accept  that  ruling  and  act  accordingly,  whether 
that  be  merely  a  ruling  of  condemnation  or  a  ruling  of  requirement 
for  the  future,  or  must  itself  go  to  court  and  get  rid  of  the  ruling. 
Now,  that  does  not  involve  any  radical  change  from  the  present  law, 
because  it  is  now  provided  that  the  findings  of  the  Coimnission  are 

Srima  facie  correct.  So  that  to-day  if  a  suit  is  brought  to  enforce  a 
isregarded  order  of  the  Commission  you  can  simply  go  into  court 
and  present  your  case,  and  there  is  your  prima  facie  case,  and  the 
burden  of  proof  is  on  the  carrier.  In  other  words,  you  are  not  mak- 
ing so  radical  a  change  as  to  trasfer  the  burden  of  proof  by  adopting 
the  plan  I  suggest,  and  you  do  relieve  the  Commission  of  what  to  me 
has  seemed  an  embarrassing  attitude,  one  that  at  least  furnished 
some  excuse  for  the  criticism  that  its  functions  are  inconsistent. 

Senator  Rean.  Let  me  ask  you  a  question  just  there.  If  the  fixing 
of  a  future  rate  is  a  legislative  act,  then  the  court  probably  could  not 
review  it? 

Mr.  Knapp.  Senator  Kean,  I  may  not  say  anything  here  unless  I 
speak  the  absolute  truth  as  I  see  it,  and  your  observation  suggests  a 
very  serious  question.  All  the  answer  I  can  make  is  that  I  do  not 
know.  I  have  believed  that  if  a  law  conferred  upon  a  commission 
the  authority  in  such  a  case  as  this — one  of  these  contested  cases — ^to 
substitute  a  reasonable  rate,  that  the  carrier  could  go  to  court  on 
the  theory  that  the  Commission  had  exceeded  its  authority  by  pre- 
scribing an  unreasonable  rate.  Now,  how  far  you  can  give  jurisdic- 
tion to  courts  or  to  what  extent  they  will  take  it  I  think  no  lawyer 
can  predict  with  any  confidence  until  the  question  has  been  decidea. 

Senator  EIean.  Then,  in  any  act  we  drew,  if  we  gave  the  Commis- 
sion power  to  fix  the  rate,  if  the  court  had  any  jurisdiction  it  would 
have  to  be  decided,  would  it? 

Mr.  Knapp.  That  is  the  way  the  matter  rests  in  my  mind.  I  have 
been  very  strongly  inclined  to  the  opinion,  already  expressed  in  your 
hearing,  that  there  is  no  such  difference  as  has  been  assumed  between 
a  rate  merely  unreasonably  low  and  a  rate  that  is  confiscatory.  I 
should  think  it  not  unlikely  that  the  Supreme  Court  will  some  day 
hold,  when  the  question  is  presented,  that  a  rate  imposed  upon  a 
carrier  hj  public  authority  which  is  unreasonably  low,  which  is  less 
than  in  justice  and  fair  dealing  that  carrier  is  entitled  to  receive  is 
pro  tanto,  a  confiscation  of  that  carrier's  property.  Of  course,  if  that 
view  prevails  and  that  is  held  to  be  the  law,  then  the  carriers  have 
every  remedy  under  the  Constitution  which  can  be  conferred  upon 


8804  BEOULATION  OF  RAILWAY  BATES. 

them  by  statute.  But  suppose  you  accept  the  proposition  that  there 
is  a  mar^n — possibly  a  wide  margin — ^between  a  rate  that  is  unrea- 
sonably low  and  a  rate  that  infringes  upon  the  constitutional  rights 
of  the  carriers.  Is  that  a  sufficiejit  reason  for  not  granting  the  au- 
thority? Of  course,  the  Commission  is  likely  to  make  mistakes. 
The  only  gentlemen  who  have  appeared  before  you  and  freely  claimed 
that  they  never  made  a  mistake  are  these  railroad  managers. 

Senator  Kean.  I  do  not  think  that  is  so. 

Mr.  Knapp.  I  do  not  say  that  with  the  utmost  seriousness,  or 
course,  but  in  point  of  fact  I  do  not  remember,  in  running  over 
the  records  of  your  hearings,  that  any  railroad  manager  has  ever 
intimated  that  he  has  ever  made  an  erroneous  rate,  or  in  any  respect 
unjustly  treated  his  patrons.  Now,  I  can  not  claim  that  for  myself, 
as  a  member  of  the  Commission.    I  have  made  mistakes. 

Senator  Clapp.  Judge,  the  record  which  we  have  here  shows  that 
since  1897,  the  time  of  me  Maximum  Eate  case,  when  it  was  definitely 
decided  that  the  Commission  could  give  no  such  legal  effect  to  the 
recommendation  of  the  substituted  rate  as  they  could  give  to  the 
condemnation  of  the  existing  rate,  that  since  that  time,  of  the  cases 
where  the  Commission  has  condemned  a  rate  and  recommended 
another  rate,  and  the  condemnation  has  stood,  either  without  a  con- 
test or  after  taking  it  into  court,  with  two  exceptions  the  carrier 
has  accepted  as  a  substituted  rate  the  rate  recommended  by  the 
Commission. 

Mr.  Knapp.  I  think  that  is  true. 

Senator  Clapp.  Well,  with  the  power  of  the  Commission  to  chal- 
lenge anew  the  substituted  rate,  practically  the  carrier  would  have 
to,  as  a  rule,  accept  the  recommenoation,  would  it  not? 

Mr.  Knapp.  Senator  Clapp,  I  will  answer  that  question  in  this 
way:  I  anticipate  that  when  a  decision  of  the  Commission  is  taken 
to  court,  under  any  scheme  that  you  are  considering,  the  vital  question 
will  be,  was  the  Conimission  right  in  its  condemnation  of  tne  rate 
complained  of? 

Senator  Clapp.  Yes. 

Mr.  Knapp.  If  it  was,  the  rest  follows. 

Senator  Clapp.  Yes.  And  when  that  is  established,  either  by  ac- 
ceptance without  a  contest  in  the  court  or  by  the  court,  that  settles  the 
vital  question  that  was  at  issue,  does  it  not  ? 

Mr.  Knapp.  Substantially ;  yes,  sir. 

Senator  Clapp.  Yes.  And  practically,  as  a  rule,  the  carrier  would 
necessarily  and  naturally  adopt  the  rate  recommended  in  substitution  ? 

Mr.  Knapp.  That  would  not  follow. 

Senator  Clapp.  What  ? 

Mr.  Knapp.  That  would  not  follow. 

Senator  Clapp.  Well,  I  do  not  say  in  all  instances. 

Ikfr.  Knapp.  No. 

Senator  Clapp.  But  with  the  power  left  back  in  the  Commission  to 
again  challenge  the  substituted  rate,  which  of  course  it  would  have, 
would  it  not,  as  a  practical  result— practically  follow,  to  use  that 
expression — that  the  carrier  would  adopt  the  rate  recommended  by 
the  Commission  ? 

Mr.  Knapp.  Oh,  I  should  put  that  this  way 

Senator  Clapp.  Well,  you  state  it,  then. 

Mr.  Knapp.  The  carrier  can  not  afford  to  trifle  with  public  author- 
ity.   It  can  not  afford  to  do  a  trivial  and  evasive  thing.    I  must 
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honestly  say  that  I  do  not  believe  any  railroad  manager  would  make, 
under  such  a  theory  as  that,  a  nominal  change  in  a  rate  for  the  pur- 
pose of  technically  complying  with  an  order  to  cease  and  desist.  If 
that  was  done  twice  in  this  country  the  next  session  of  Congress 
would  fix  it. 

Senator  Clapp.  Yes. 

Mr.  Knapp.  If  you  will  pardon  me  for  making  a  further  answer. 

Senator  Clapp.  Yes ;  certainly ;  go  on. 

Mr.  Knapp.  Now,  as  a  practical  matter,  after  all  there  is  not  so 
much  difference  between  the  plans,  because  I  have  long  been  of  the 
ojpinion  that  not  only  should  the  initiative  in  rate  making  r^ain 
with  the  carriers,  but  that  any  order  which  the  Commission  fnakes 
requiring  a  rate  to  be  changed  for  the  future  should  be  limited  in 
time  as  to  its  effect  to  a  not  very  long  period. 

Senator  Clapp.  Yes. 

Mr.  Knapp.  So  that,  let  us  say  after  a  year,  if  you  please,  the  ini- 
tiative as  to  that  rate  should  attach.  And  it  seems  to  me  that  is  a 
complete  answer  to  this  suggestion  that  a  commission  that  can  change 
one  rate  can  change  all  rates,  and  it  is  only  a  question  when  they  are 
all  made  by  the  Government. 

Senator  Clapp.  Now,  as  between  the  order  condemning  a  rate  and 
an  order  substituting  another  rate,  in  so  far  as  it  involves,  by  the 
court  upon  review,  the  suggestion  of  a  legislative  duty,  as  sug- 
gested by  the  Senator  from  New  Jersey,  the  question  would  be  ab- 
solutely free,  would  it  not,  from  all  embarrassment  of  that  sort,  if  it 
was  limited  to  the  order  condemning  a  rate  as  unreasonable?  Do  I 
make  that  plain  ? 

Mr.  Knapp.  If  I  comprehend  your  question,  as  I  think  I  do,  it  is 
quite  obvious  to  me  that  such  a  plan,  of  course,  avoids  certain 
questions  which  have  been  very  much  controverted  during  this 
nearing. 

Senator  Clapp.  I  did  not  mean  to  interrupt  you. 

Senator  Cullom.  You  mean  simply  the  declaring  of  the  rate  un- 
reasonable? 

Senator  Clapp.  No;  what  I  mean  is  as  to  a  review  by  the  court, 
declaring  a  rate  unreasonable.  That  would  be  free  from  any  of  these 
questions. 

Mr.  Knapp.  Oh,  I  think  so. 

Senator  Clapp.    Yes. 

Mr.  Knapp.  And  I,  for  one,  can  see  that  that  right  should  be 
granted.  That  is  to  say,  the  carrier  which  is  unwilling  to  accept  the 
adjudication  and  order  of  the  Commission,  and  wishes  to  review  that, 
should  have  the  right  to  review  the  condemnation  of  the  rate  com- 
plained of  as  well  as  the  rate  put  in  substitution.  It  seems  to  me  that 
IS  within  the  range  of  justice.  So  I  say,  gentlemen,  it  would  be  a 
waste  of  time  for  me  to  discuss  the  remainmg  question.  I  will  say 
again,  as  I  have  said,  I  am  not  able  to  see  how  jou  can  apply  the 
remedy  which  a  given  situation  may  seem  to  require  unless  you  have 
an  administrative  or  legislative  tribunal  which  can,  acting  under  your 
authority,  substitute  a  rate  to  be  charged  in  the  future  in  place  of 
the  rate  which  has  been  found  unlawful.  If  you  can  find  a  way  to 
accomplish  the  purpose  and  meet  the  needs  in  that  regard  in  some 
other  way,  I  can  only  say  that  I,  as  a  member  of  the  Commission,  shall 
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be  glad  to  be  relieved  of  the  responsibility,  which  is  a  very  great  one, 
of  saving  in  such  a  case  as  that  now  much  the  railroad  shall  charge  in 
the  future. 

Senator  Cullom.  There  is  only  one  of  two  ways.  One  is  by  the 
Commission  and  the  other  is  by  the  court,  if  you  can  ^ow  that  the 
court  has  the  power. 

Senator  Kean.  If  a  court  finds  a  rate  unreasonably  high  and  de- 
crees that  that  rate  shall  be  discontinued,  do  you  not  think  that  that 
decree  would  result  in  substantial  relief? 

Mr.  Knafp.  Senator  Kean,  we  do  not  know.  In  the  first  place,  we 
do  not  know  whether  the  court  would  do  that  or  not.  There  is  no 
authority  to  indicate  that  at  all.  The  weight  of  authority  is  very 
much  to  the  proposition  that  it  will  not. 

Senator  CiiAPP.  Pardon  me,  but  I  do  not  think  that  you  quite 
caught  the  Senator'^  inquiry. 

Senator  Kean.  If  the  court  finds  a  rate  unreasonably  high  and 
decrees  that  that  rate  shall  be  discontinued,  do  you  not  think  that 
that  decree  would  result  in  substantial  relief? 

Mr.  Knapp.  Yes;  if  it  did.  But  this  is  my  proposition.  Un- 
questionably there  are  certain  situations  in  which  a  court  may  render 
a  judgment  which  affects  a  rate,  and  may  indirectly,  under  some 
circumstances  and  to  some  extent,  practically  affect  that  rate  for  the 
future.  But  is  there  any  case  in  which  that  has  not  hap[)ened  as  an 
incident  to  some  other  purpose,  and  is  there  any  authority  for  the 
proposition  that  a  court  will  maintain  an  action,  the  object  and  pur- 
pose of  which  is  to  reduce  a  freight  rate,  while  plainly  the  object 
and  purpose  of  the  action  is  to  require  a  lower  rate  to  be  charged  for 
the  luture?  Does  not  every  authority  deny  that  a  court  can  do  any- 
thing of  that  sort? 

Senator  Clapp.  Did  you  not,  Judge,  have  in  mind,  in  connection 
with  the  Senator's  question,  the  idea  that  in  that  proceeding  not 
only  was  a  present  rate  being  condemned,  but  another  rate  was  sought 
to  be  substituted — ^a  definite  rate? 

Mr.  Knapp.  I  understood  the  Senator's  question  to  be  this:  If  a 
court  should  entertain  an  action,  the  object  and  purpose  of  which  is 
to  have  it  declared  that  a  rate  in  force  is  unreasonably  high,  and  to 
have  an  injunction  restraining  the  carrier  from  continuing  that 
rate 

Senator  Kean.  Yes. 

Mr.  Knapp  (continuing).  Whether  that  would  not  operate  to 
affect  the  rate  for  the  future?  Of  course  it  would,  if  the  court  did 
it.  If  the  court  entertained  the  action,  and  did  enjoin  the  further 
imposition  of  the  rate,  why,  of  course,  that  would  have  the  effect  of 
brmging  about  some  chan^  in  that  rate  for  the  future.  But  you 
are  assuming  two  propositions,  neither  of  which  finds  any  judicial 
support  up  to  this  time. 

Now,  if  I  may  add  one  word  about  the  Elkins  bill.  A  more 
effective  and  complete  measure  for  its  purpose  has  not  come  within 
my  observation.     It  is  invaluable.     Now,  gentlemen,  just  think  of  it; 

I'ust  see  what  the  defect  was  in  the  ori^nal  law.  Judge  Grosscup 
leld  very  earlv  after  it  went  into  operation  that  you  could  not  con- 
vict a  carrier  for  paying  a  rebate  unless  you  proved  that,  for  like  and 
contemporaneous  service,  it  chared  somebody  else  more.  That  is, 
you  had  to  prove  an  actual  discrimination.    As  a  practical  matter^ 
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you  never  could  do  it.  For  eight  years,  gentlemen,  we  were  here  ask- 
ing this  Congress  to  just  make  enough  change  in  that  section  so  that 
the  tariff  rate  should  be  the  legal  rate,  and  any  departure  from  it  an 
offense.  And  when  we  got  that  in  the  Elkins  bill  the  thing  stopped 
over  night.  That  is  to  say,  when  your  law  is  effective,  when  anyoody 
that  is  violating  it  knows  that  he  can  be  reached  and  punished,  why, 
he  is  going  to  stop.  You  do  not  appreciate  sometimes,  I  think,  the 
deterrent  force  oi  law.  That  is  a  great  thing  to  be  said  about  this 
act  to  regulate  commerce.  Suppose  it  is  inaae(}uate.  Granted  that 
the  Commission  has  not  been  capable  of  administering  so  great  a 
trust.  Can  you  overestimate  what  the  effect  has  been  on  the  railway 
operations  and  practices  of  this  country,  that  there  was  such  a  law, 
and  that  there  was  a  Commission  with  the  fullest  powers  of  investi-^ 
gation  and  exposure? 

Well,  gentlemen,  I  have  talked  long  enough  to  prove  the  charge 
that  I  am  unfit  for  my  place,  and  I  will  now  answer  any  questions 
that  you  want  to  ask. 

Senator  CixApp.  I  would  like  to  ask  you  about  one  point,  and  that 
is  this  long  and  short  haul.  I  understand  that  you  favored  in  some 
form  an  exception  to  the  prohibition  contained  in  the  fourth  section. 

Mr.  Knapp.  Let  me  add  another  reason.  In  the  present  state  of 
the  law  there  is  no  restraint  upon  the  spread  of  that  form  of  dis- 
crimination into  the  territory  where  it  now  seldom  happens.  But  I 
see  some  indications  that  the  discriminations  of  that  Kind  are  re- 
appearing in  that  territory,  and  I  think  Senator  DoUiver  will  find 
that  not  very  long  ago,  when  a  sort  of  a  rate  war  broke  out  between 
the  Unas  leading  to  the  Atlantic  and  the  lines  leading  to  the  Gulf, 
that  corn  and  perhaps  some  other  products  were  carried  from  Omaha 
to  tidewater  for  considerably  less  than  the  rates  from  Iowa.  So 
there  was  a  violation  of  the  long  and  short  haul  clause  up  in  that 
territory. 

Senator  Dolijver.  Yes;  we  took  a  good  deal  of  corn  down  to 
Omaha  to  start  it. 

Mr.  Knapp.  Yes.  I  will  make  this  suggestion,  that  it  may  turn 
out  that  if  we  can  put  some  sort  of  restraint  on  that  form  of  dis- 
crimination, at  least  enough  to  prevent  its  spread,  that  would  oper- 
ate to  prevent  some  of  the.se  rate  wars,  and  to  prevent  the  demoraliza- 
tion that  always  happens.  In  this  case  they  would  not  have  been 
making  a  13-cent  rate  from  Omaha  to  Baltimore  if  they  had  had 
to  apply  that  as  the  maximum  rate  in  all  this  territory. 

Senator  Clapp.  What  I  wanted  to  know  is  whether  there  should 
be  some  exemption  to  the  prohibition? 

Mr.  Knapp.  Undoubtedly. 

Senator  Clapp.  Now,  undoubtedly  the  law  provides  at  present 
that  the  exemption  is  to  a  dissimilar  condition.  The  court,  in  the 
Midland  Case,  emphasized  two  or  three  times  that  competition  was 
not  the  only  consideration. 

Mr,  KInapp.  Yes,  sir. 

Senator  Clapp.  Now,  what  kind  of  a  limitation  would  you  suggest 
to  this  exemption ;  or,  in  other  words,  to  put  it  more  grammatically, 
probably,  how  would  you  frame  this  exemption?     Do  I  make  that 

dear? 
Mr.  Knapp.  Yes.    This  is  one  way;  that  the  competition  of  carriers 
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not  subject  to  the  act  may  justify  the  higher  charge  for  the  shorter 
haul? 

Senator  Clapp.  Yes. 

Mr.  Knapp.  But  other  forms  of  competition  shall  not.  But,  of 
course,  retaining  and  perhaps  amplifying  the  proviso  clause  now  in 
the  section,  so  that  even  in  cases  of  competition  between  carriers 
subject  to  the  act  the  Commission  would  have  power. 

Senator  Clapp.  Then,  you  would  limit  the  legal  exemption,  and 
leave  the  broader  exemption'  to  the  Commission? 

Mr.  Knapp.  Yes,  sir. 

Senator  Clapp.  I  wanted  to  get  your  idea  in  reference  to  it;  that  is 
all. 

'    Senator  Ejban.  Do  we  understand  that  the  other  commissioners 
wiU  be  heard  on  Monday  ? 

Senator  Cullom.  It  is  understood  that  the  commissioners,  those 
who  have  not  been  heard,  may  be  heard  on  Monday  morning,  at  11 
o'clock,  if  they  so  desire. 

BTATEMEITT  OE  MB.  EUSSEL  0.  STEVENS,  OE  SACEAMEFTO,  CAL. 

Senator  Cullom.  What  is  your  business? 

Mr.  Stevens.  Horticulturist. 

Senator  Cullom.  If  you  have  anything  to  say  pertinent  to  this 
question,  go  right  on. 

Mr.  Stevens.  Mr.  Chairman  and  gentlemen  of  the  conmiittee,  I 
would  say  that  I  am  here  as  a  representative  of  at  least  95  per  cent  of 
the  fruit  growers  of  the  State  oi  California. 

Senator  Cullom.  Ninety-five  per  cent? 

Mr.  Stevens.  Yes,  sir. 

Senator  Cullom.  The  reason  that  I  made  that  inquiry  was  that  we 
had  80  of  them  in  here  yesterday. 

Mr.  Stevens.  Who  were  they? 

Senator  Cullom.  Some  gentlemen  from  California  who  were  being 
heard.  Of  course,  that  was  their  statement.  I  do  not  know  any- 
thing about  the  truth  of  it. 

Mr.  Stevens.  As  I  desire  to  be  as  brief  as  possible,  I  will  state  in 
the  way  of  preface  that  the  other  side  of  the  question  as  represented 
by  Mr.  Robbins  has  been  given  three  or  four  days.  I  had  proposed 
to  speak  upon  the  Armour  car  lines.  I  wish  to  say  that  by  action  of 
the  fruit  growers  of  the  State  of  California  in  convention  resolutions 
were  adopted  at  the  last  State  convention,  which  was  held  in  the  early 
part  of  December  last,  regarding  interstate  commerce.  I  will  read 
you  from  the  first  annual  report  of  the  commissioner  of  horticulture 
of  the  State  of  California,  for  the  year  1904-05.  This  is  a  part  of  the 
report  of  the  committee  on  transportation,  and  I  will  read  you  what  is 
pertinent  to  this : 

We  favor — 

1.  The  application  of  the  provisions  of  the  interstate-commerce  act  to  "all 
transportation  of  interstate  commerce  over  any  or  all  lines  of  railroad,"  and 
their  connections. 

2.  The  establishment  of  a  court  of  Interstate  commerce  clothed  with  powera 
to  enforce  summarily  the  orders  of  the  Interstate  Commerce  Ck)mmIssion,  and 
the  laws  forbidding  carriers  or  shippers  to  give  or  receive  rebates,  concessions, 
or  discriminations.  Such  court  is  to  concern  Itself  solely  with  Interstate-com- 
merce cases  and  shall  have  power  to  enforce  its  orders  by  writ  of  injunction. 
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attachment  or  other  process.  It  may  act  upon  the  application  of  the  Inter- 
state Commerce  Commission,  or  any  ag^leved  person,  and  may  punish  viola- 
tion of  its  orders  as  contempt  of  court  by  a  fine  of  not  more  than  |5,000  or 
imprisonment  for  not  more  than  one  year. 

3.  That  when  the  Interstate  Commerce  Commission  decides  that  a  rate  is 
unjust  "  It  shall  be  the  duty  of  the  Commission  and  It  is  hereby  authorized 
and  empowered  to  fix  a  rate  in  lieu  of  the  rate  that  has  been  found  unrea- 
sonable and  unjust" 

4.  That  "every  order  issued  by  the  Interstate  Commerce  Commission  shall 
become  effective  and  be  ol>eyed  by  tlie  carrier  or  carriers  on  and  after  the  dates 
specified  for  compliance  in  such  order."  Thaf  if  the  carrier  appeals  to  the 
interstate-commerce  court  from  such  order  it  shall  be  enforced  pending  the 
hearing  of  the  appeal,  unless,  in  the  opinion  of  the  court,  the  order  is  clearly 
unjust  when  it  may  be  suspended.  Also,  that  when  an  appeal  is  made  from 
the  interstate-commerce  court  to  the  Supreme  Court  of  the  United  States 
(which  may  be  made  upon  constitutional  grounds  alone),  *' during  the  pend- 
ency of  any  appeal,  neither  the  order  of  .said  court  nor  the  execution  of  any 
writ  or  process  shall  be  stayed  or  suspended." 

And  that  this  proposed  legislation  covers  private. as  well  as  all  other  car 
lines. 

That  was  adopted  unanimously.  There  was  no  division  upon  that 
part  of  the  report.  There  was  a  part  of  the  report,  however,  that 
was  objected  to,  and  that  was  that  the  Southern  Pacific  should  be 
called  upon  to  annul  immediately  its  contract  with  the  Armour  Com- 

¥any,  and  some  of  the  railroad  officials — the  manager  of  the  Southern 
^acific  for  the  southern  coast,  and  Mr.  Shoup,  another  officer  of  the 
Southern  Pacific —appealed  to  the  convention  not  to  pass  such  a  reso- 
lution, for  the  reason  that  it  would  be  utterly  impossible  for  the  road 
to  comply  with  the  request  in  the  limited  time  given.  In  other 
words,  that  it  did  not  have  time  to  procure  the  necessary  equipment 
in  the  way  of  refrigerator  cars. 

Now,  gentlemen,  I  can  throw  new  light,  T  believe,,  upon  this  ques- 
tion, anal  will  deal  with  it  as  briefly  as  possible. 

In  order  that  you  may  have  a  more  conrplete  and  definite  under- 
standing as  to  the  conditions  under  which  Cfalifomia  fresh  deciduous 
fruit  shipments  are  made  and  marketed,  I  will  explain  the  terms  and 
conditions,  as  I  understand  them,  under  which  the  shippers  who  con- 
stitute the  combination  of  shippers  known  as  the  "  California  Fruit 
Distributors  "  was  organized  in  1902. 

To  become  a  member  the  applicant  had  to  stipulate  and  agree  that 
he,  the  company  or  corporation,  as  the  case  might  be,  would  not  do 
any  greater  portion  of  the  business  for  which  they  were  organized 
than  the  relative  per  cent  of  the  whole  of  such  business  that  ne,  the 
company  or  corporation,  did  during  the  season  of  1901.  In  other 
words,  no  meml^r  had  a  right,  under  the  terms  of  the  compact,  to 
build  up  and  increase  its  business,  and  that  in  the  event  of  any  mem- 
ber, through  any  cause,  increasing  its  business  beyond  the  limit  thus 
placed  upon  it,  it  can  then  be  made  to  forfeit  all  profits  made  by  such 
increase  of  business  to  the  other  members  of  the  combination,  to  be 
divided  between  them  in  proportion  to  the  per  cent  of  business  which 
they  are  entitled  to  under  the  terms  of  this  compact,  made  and  entered 
into  at  the  time  they  became  members  of  the  "  distributors." 

Senator  Clapp.  tVTiat  compact  was  he  referring  to  there? 

Mr.  Stevens.  The  "  distributors."  I  want  to  show  the  connection 
between  the  organization  known  as  the  "  shippers  "  and  the  Armour 
Car  Line. 

Senator  Kean.  Those  are  the  fruit  shippers  of  California? 
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Mr.  Stevens.  Yes,  sir. 

Senator  Kean.  And  you  are  a  grower? 

Mr,  Stevens.  Yes,  sir;  I  am  a  grower. 

Senator  Eean.  Do  you  market  your  own  products? 

Mr.  Stevens.  Yes,  sir. 

Senator  Kean.  Then  this  does  not  affect  you  ? 

Mr.  Stevens.  Yes ;  very  materially. 

Senator  Kean.  If  you  market  your  own  material  ? 

Mr.  Stevens.  Yes;  it  does,  very  materially. 

Senator  ICean.  Do  you  get  the  same  rate?  ^ 

Mr.  Stevens.  Yes,  sir.  If  you  will  permit  me,  by  the  time  I  get 
through  I  guess  I  can  show  you  that  it  does  affect  me  very  materiaUy. 

The  rides  governing  and  the  obligations  imposed  upon  the  mem- 
bers of  the  "distributors "  when  taken  in  connection  with  the  fact 
that  the  Armour  Company,  through  the  contract  made  by  it  with  the 
Southern  Pacific  Company,  has  a  monopoly  of  carrving  all  fresh- 
fruit  shipments  over  the  lines  under  the  control  of  the  Southern 
Pacific  Company,  are  such  as  to  give  them  complete  control  of  90  per 
cent  of  the  eastern  markets  in  which  California  fniit  is  sold.  Then 
it  can  be  easily  seen  that  the  Armour  company,  by  virtue  of  this  con- 
tract, giving  to  it  this  momopohr,  is  afforded  an  opportunity  of  dis- 
crimination and  favoritism  sufficient  to  drive  out  of  the  marketing 
business  at  any  time  that,  in  the  judgment  of  the  company,  good  busi- 
ness policy  would  permit,  all  those  whom  it  may  regard  as  being 
inimical  to  its  own  mterests. 

The  fact  of  the  very  friendly  relations  that  evidently  exist  between 
the  Armour  company  and  the  management  of  the  Earl  Fruit  Com- 
pany (see  p.  343,  Report  of  State  Board  of  Horticulture,  1901-2) 
and  some  of  the  other  members  of  the  "  distributors  "  may  go  far  to 
explain  why  a  limit  was  put  upon  the  volume  of  business  that  might 
be  done  by  members  of  the  combination  of  shippers  known  as  the 
"  California  Fruit  Distributors,"  and  so  long  as  the  small  shippers 
who  belong  to  the  "  distributors,"  those  who  did  from  2  to  6  per  cent 
of  the  business  in  1901,  are  permitted  to  continue  to  do  their  propor- 
tion, they  will  not  be  likely  to  complain,  particularly  when  they  take 
into  cosideration  the  fact  that  the  enforcement  of  the  limit  rule  rests 
wholly  with  the  dominating  influences  in  the  "  distributors,"  which 
influence  is  looked  upon  from  the  standpoint  that  "  the  king  can  do 
no  wrong." 

The  Earl  Fruit  Company,  Porter  Brothers  Company,  and  the  Pro- 
ducers' Fruit  Company  did  about  70  to  80  per  cent  or  the  shipping 
and  commission  business  at  the  time  the  "  distributors  "  were  organ- 
ized, and  were  on  the  most  friendly  and  intimate  terms  with  the 
Armour  Company,  as  is  shown  in  some  instances  at  an  investigation 
made  before  your  honorable  Commission  at  Chicago  some  time  ago. 

I  am  informed  that  the  directors  of  the  distributors  meet  once  a 
week  during  the  busy  shipping  season  to  fix  the  f.  o.  b.  price  that  they 
will  pay  the  growers  for  their  fruit,  and  also  the  price  for  which  the 
same  fruit  is  to  be  sold  by  them  in  the  East.  It  this  be  true,  it  is 
evident  that  the  dominating  influence  in  the  "  distributors,"  let  it  rest 
wherever  it  may,  possesses  arbitrary  power  to  fix  any  margin  of  profit 
on  all  such  transactions  as  it  may  see  proper.  The  growers  have  the 
option  of  accepting  the  price  fixed  by  the  shippers  or  shipping  and 
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selling  through  them  on  commission,  which  frequently  results  in  a 
loss  to  the  growers. 

The  evil  of  this  method  of  doing  business  lies  in  the  fact  that  the 
Earl  Fruit  Company  and  other  members  of  the  "distributors"  are 
doing  both  a  commission  and  f.  o.  b.  business. 

They  buy  fruit  f.  o.  b.  California  (for  which  they  charge  the 
growers  a  10  per  cent  commission,  which  charge  reduces  the  net  price 

Kaid  the  growers  from  3  to  5  cents  a  package)  and  sell  the  fmit  so 
DUght  in  competition  with  consignments  solicited  and  accepted  from 
growers,  to  be  sold  by  them  on  commission. 

The  growers  have  no  voice  in  saying  where  and  to  whom  such  con- 
signments shall  go. 

The  handling  and  disposition  of  such  fruit  is  wholly  under  the 
control  of  the  shippers. 

What  are  the  natural  and  logical  deductions  to  be  made  from  such 
a  condition  when  we  take  into  consideration  the  fact  that  the  Cali- 
fornia PVuit  Distributors  claim  to  possess  the  power  to  distribute 
shipments  in  such  a  way  as  to  prevent  gluts?  If  this  claim  be  true, 
then  it  is  an  admission  on  the  part  of  the  "  distributors  "  that  they 
can  create  gluts  at  will,  for  in  this  case  the  power  to  prevent  gluts  is 
the  power  to  create  them. 

Under  such  a  system  of  transportation  and  marketing  is  it  not  in 
the  power  of  the  f.  o.  b.  buyers,  who  belong  to  the  "  distributors," 
to  set  aside  any  number  of  the  130  or  140  markets  that  receive  and 
consume  carload  lots  of  California  fruit  for  their  own  private  use 
and  protect  such  markets  by  not  permitting  any  consigned  fruit  from 
growers  to  be  sold  in  them  ? 

The  Armour  Company,  by  virtue  of  this  contract  with  the  South- 
em  Pacific  Company,  at  any  time  its  interest  demands  can  absolutely 
control  a  large  proportion  of  the  markets  in  which  California  fruit  is 
sold,  through  its  icing  charge.  This  charge  is  a  lever  with  which 
competitors  can  be  either  driven  out  of  the  business  or  controlled 
in  a  manner  that  will  not  in  any  material  way  interfere  with  its 
business. 

This  icing  charge  in  exorbitant,  averaging  about  $106  per  ciir, 
and  believedby  many  to  be  all  profit,  for  the  reason  that  the  company 
can,  as  it  does  in  some  instances,  put  up  its  own  ice  or  own  a  con- 
trolling interest  in  companies  that  may  be  permitted  to  furnish  it 
with  ice,  consequently  the  profits  accruing  to  such  companies  ulti- 
mately find  their  way  into  the  treasuiy  of  the  Armour  Company. 

It  is  estimated  that  the  actual  cost  of  icing  is  more  than  covered 
by  the  revenue  secured  from  the  railroads  over  which  the  Armour 
Company  routes  its  cars  for  the  use  of  them,  for  it  is  not  improbable 
that  railroads  over  which  the  Armour  cars  could  be  routed  would  be 
glad  of  an  opportunity  to  supply  ice  free,  if  for  nothing  more  than 
to  receive  the  tonnage  they  might  by  so  doing  gain. 
.  If  the  Armour  Company  is  in  any  way  connected  with  any  com- 
pany that  is  doing  a  jobbing  and  retail  business  in  disposing  of 
California  fruit,  then  with  its  icing  charge  all  profit  or  the  portion 
of  the  charge  that  is  such,  the  company  will  be  enabled  to  successfully 
compete  with  all  others  in  the  business  to  a  degree  that  wiU  either 
drive  them  out  of  the  business  or  make  them  submissive  to  its  will. 
■    The  power  with  which  the  Armour  Company  is  vested  affords  it 
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an  opportunity  to  make  profits  of  far  greater  magnitude  than  any- 
one could  believe  possible  until  he  had  made  a  critical  and  thorough 
investigation  of  the  question. 

The  Armour  Company,  with  the  power  conferred  upon  it  by  virtue 
of  its  contract  with  the  Southern  Pacific  CJompany,  can  gain  by 
adoptm^  and  pursuing  a  diplomatic  policy,  for  which  it  and  like 
corporations  are  renowned,  the  consent  of  the  shippers  who  are 
members  of  the  distributors  to  do  almost  anything?  it  may  desire  in 
regard  to  the  manner  in  which  the- shipments  of  fruit  are  to  be  dis- 
tributed. It  is  hardly  possible  that  any  of  the  shippers  who  belong 
to  the  distributors  would  offer  any  serious  objection  to  a  request 
coming  from  the  Armour  Company,  in  the  event  it  should  ask  to 
have  a  number  of  markets,  other  than  auction  markets,  set  aside  for 
the  benefit  of  private  fruit  companies  in  which  to  market  the  fruit 
they  buy  f.  o.  b.  from  growers  at  a  nominal  price,  with  the  under- 
standing, by  intuition  it  not  otherwise,  that  no  more  fruit  would  be 
permitted  to  be  shipped  to  such  markets  than  can  be  made  to  realize 
a  satisfactory  profit  to  the  f.  o.  b.  buyers;  and  it  is  just  possible 
that  it  might  be  further  understood  that  if  the  volume  of  fruit  going 
forward  was  too  great  for  the  demand,  then  in  order  to  protect  the 
f.  o.  b.  buyers  the  consigned  fruit  from  growers  would  be  sent  to  the 
auction  markets,  which  would  give  them  an  oversupply,  with  the 
result  that  prices  in  these  markets  would  be  demoralized  and  drop 
below  a  paying  basis  for  the  growers,  which  result  would  give  the 
f.  o.  b.  buyers  an  opportunity  to  buy  fruit  in  California  from  the 
growers  at  any  price  they  would  see  proper  to  offer  and  put  it  in 
protected  markets  and  sell  it  at  prices  that  will  bring  to  them  large 
profits,  while  at  the  same  time  the  auction  markets  may  be  glutted, 
with  very  low  and  losing  prices. 

Under  the  present  method  of  transportation  and  marketing  of  Cal- 
ifornia fre^-fruit  shipments,  it  is  possible  for  the  Armour  Company 
to  so  favor  and  protect  members  or  the  California  Fruit  Distributors 
as  to  afford  them  an  opportunity  of  making  a  possible  profit  of  $2,000 
a  car  or  more,  while  at  the  same  time  the  growers  of  the  fruit  will 
receive  for  their  product  but  little,  if  anything,  more  than  the  actual 
cost  of  production. 

In  evidence  of  the  correctness  of  this  statement  your  attention  is 
called  to  the  following  table,  which  show^  transactions  in  1903,  when 
the  distributors  fixed  the  f.  o.  b.  price  to  be  paid  for  Bartlett  pears 
at  50  cents  per  box,  with  10  per  cent  off  for  commission,  thus  reducing 
the  price  to  45  cents  per  box,  a  net  reduction  in  the  cost  of  a  carload 
of  ^4.  The  same  rate  of  commission  is  charged  for  plums  and 
prunes,  which  amounts  to  $28.28  per  carload. 

Does  anyone  here  or  elsewhere  oelieve  that  the  Armour  Company 
would  overlook  an  opportunity  of  this  kind,  or  make  no  effort  to 
profit  by  it?  Does  the  history  of  the  company  justify  such  a  con- 
clusion? 

If  the  organization  commonly  called  the  California  Fruit  Dis- 
tributors is  not  a  trust  in  the  fullest  sense  of  the  term,  then  what  is  it  ? 

What  power  does  it  lack  to  make  it  such  ? 

Its  management  claims  that  it  has  absolute  control  over  the  distri- 
bution of  afi  the  fruit  shipped  by  and  through  its  members,  and  that 
it  controla  about  85  or  90  per  cent  of  all  fruit  shipped. 
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What  more  power  could  a  real  up-to-date  trust  ask  for  when  con- 
sideration is  given  to  the  fact  of  the  very  delicate  and  perishable 
nature  of  the  products  it  is  handling?  And  still  more  important  is 
the  fact  that  its  members  can  force  any  proportion  of  the  business  it 
is  handling  into  consignment,  which  proportion  can  be  used  at  any 
time  it  may  be  deemed  nece&sary  and  prudent  to  destroy  all  competi- 
tion by  causing  heavy  losses  to  be  made  by  any  and  all  who  might 
presume  to  go  into  the  fruit  shipping  and  marketing  business  in  com- 
petition with  those  of  its  members  who  are  engaged  in  tiie  f.  o.  b. 
business. 

No  other  combination  or  trust  in  the  world  possesses  the  power  to 
destroy  competition  as  do  members  of  the  distributors,  for  the  rea- 
son that  they  can  force  shipments  of  consigned  goods  of  such  a 
delicate  nature  by  simply  refusing  to  buv  them  at  any  price. 

Consignments  can  be  used  by  the  f .  o.  b.  buyers  for  another  equally 
important  purpose.  They  can  be  sent  into  the  auction  markets  and 
su(Ui  other  markets  as  they  may  wish  to  demoralize  and  in  such 
quantities  as  will  demoralize  prices  to  any  degree  necessary,  to  cause 
loss  to  the  growers  sufficient  to  make  them  willing  to  sell  their  prod- 
uct at  any  price,  with  a  10  per  cent  commission  on,  the  f.  o.  b.  buyers 
may  see  proper  to  oflFer. 

Kegarding  fresh  deciduous  fruit  shipments,  I  will  say  that  I 
have  not  heard  of  anyone  claiming  that,  as  a  whole,  the  prices  they 
brought  last  season  were  satisfactory.  Everybody  who  has  taken 
the  trouble  to  investigate  knows  that  the  growers  lost  heavily  on 
many  of  their  consignments. 

I  will  call  your  attention  to  the  sale  of  F.  G.  E.  21101,  shipped 
from  Sacramento  by  the  Earl  Fruit  Company  and  sold  in  New  York 
on  August  3,  1904.  It  was  a  solid  car  of  Bartletts  of  480  boxes,  and 
brought  on  an  average  $1.33  per  box,  or  $G39.80;  the  freight  and 
refrigeration  cost  $460;  commission,  $44.78;  boxes,  packing,  paper, 
local  freight,  $90;  loading,  $8.80,  making  $609.58;  leaving  a  balance 
of  $30.22,  or  a  fraction  over  6  cents  and  2  mills  per  box  for  the 
grower,  with  which  to  pay  the  cost  of  production,  picking,  hauling, 
etc.,  or  a  net  loss  to  the  growers  of  about  $400. 

C.  F.  X.  10472  was  shipped  from  Newcastle  by  the  Producers' 
Fruit  Company  and  sold  m  New  York  on  August  4.  This  was  a 
mixed  car.  Its  contents  were  183  boxes  of  Bartletts,  311  peaches, 
and  315  plums  and  prunes.  The  cost  for  transportation,  commission, 
boxes,  loading,  hauling,  etc.,'  was  $665.74;  the  gross  sale  of  the  car 
was  but  $593.85;  leaving  a  loss  of  $71.89. 

The  loss  here  given  does  not  include  the  cost  of  production,  pick- 
ing, taxes,  interest,  etc.,  which  would  make  an  approximate  loss  to 
tlie  growers  of  something  like  $500. 

I  will  call  your  attention  to  the  sale  of  one  more  car,  C.  F.  X. 
10118.  It  was  shipped  from  Folsom  by  the  Earl  Fruit  Company 
and  sold  in  New  York  on  August  9. 

The  contents  of  the  car  were  140  boxes  of  peaches,  9  half  boxes  of 
Bartletts,  6  full  boxes  of  Bartletts,  and  781  packages  plums  and 
prunes  of  various  varieties,  a  total  of  945  packages.  It  was  about 
400  pounds  overweight  and  grossed  only  $546.15,  :^7.70  less  than  the 
car  lust  above  mentioned,  or  a  loss  to  the  growers  of  about  $550. 

Mr.  Stevens  (continuing).  That  was  the  loss  in  the  case  of  those 
carat 


3814  BEGULATION   OF   RAILWAY  BATES. 

Senator  Kean.  Why  was  that? 

Mr.  Stevens.  Why?  You  will  have  to  ask  the  distributera 
They  know  more  about  it  than  anybody  else. 

Senator  Ejban.  We  can  not  legislate  as  to  the  price  you  are  to  get 
for  your  fruit. 

Im*.  Stevens.  I  only  refer  to  the  prices  to  show  the  conditions 

Senator  Kean.  Then  you  ought  to  seek  another  market  instead  of 
the  New  York  market. 

Mr.  Stevens.  That  was  the  best  of  all  of  them.  As  I  said,  the 
loss  on  that  car  would  be  at  least  $500  to  the  grower;  that  was 
the  least  loss  on  any  of  those  cars.  Now,  here  is  a  table  that  I  pre- 
pared, and  it  is  absolutely  correct.  It  shows  the  shipping  of  6,676 
cars.  This  is  taken  from  the  report  of  the  distributers  themselves. 
Three  thousand  five  hundred  and  sixty-six  cars  are  all  that  were 
reported.  The  presmnption  is,  and  it  undoubtedly  is  correct,  that 
the  3,110  cars  that  are  not  reported  are  the  f.  o.  b.  cars  bought  by 
the  members  of  the  distributers  and  sold  at  a  possible  profit  of 
$1,660.    That  is  the  kind  of  an  institution  they  have  got  there. 

I  have  another  table  here  which  will  prove  the  correctness  of  these 
statements,  and  I  wish  you  would  consult  these  tables.  This  gives 
the  actual  price  paid  by  the  distributers  for  the  fruit  in  1903.  It 
shows  the  cost  to  a  cent  of  the  shippers,  the  transportation,  the 
I'efrigeration,  the  cost  of  packing,  the  paper,  and  SrO  forth,  and  each 
price  that  they  might  sell  for,  showing  the  possible  profit.  The 
minimum  profit  is  about  $268  a  car.  And  that  fruit  would  sell  for 
a  low  price,  comparatively  speaking. 

Here  is  another  table  which  shows  the  manner  in  which  the  dis- 
tributors distribute  the  fruit.  Of  the.se  3,064  care  shown  here,  there 
were  2,862  sold  in  New  York,  Chicago,  and  Boston  and  only  802 
sold  in  120  other  markets,  as  reported.  I  have  here  another  table 
showing  a  comparison  of  the  prices  of  1903  and  1904,  showing  that 
the  losses  on  the  week  ending  August  5,  356  cars,  averages  $429,  or 
an  aggregate  of  $162,724.  Ihat  is  the  cars  sold  in  all  me  markets. 
That  is  not  one  market,  or  anything  of  that  kind. 

I  wish  to  say,  and  I  say  it  positively  and  I  know  it  to  be  so,  that 
the  members  of  the  distributors  can  absolutely  control  our  eastern 
market.  All  they  have  to  do,  if  you  gentlemen  are  growing  fruit,  is 
to  refuse  to  buy  it.  In  most  cases  you  will  have  possibly  three  days' 
gracQ  in  which  to  pick  and  pack  that  fruit,  or  it  goes  to  waste. 
You  can  either  pick  it  and  pack  it  and  deliver  it  to  the  car  door, 
where  your  rights  cease,  because  you  have  no  voice  in  saying  where 
or  to  whom  it  shall  go,  or  you  can  let  it  rot. 

Senator  Foster.  Do  they  buy  it  from  you  then  ? 

Mr.  Stevens.  Yes;  and  it  is  not  a  very  difficult  matter  to  under- 
stand that  if  there  is  a  market  of  a  dollar  a  packag:e  you  will  not  get 
my  fruit  for  30  cents  a  package.  Therefore  their  interests  lie  in 
demoralizing  the  auction  markets;  they  must  bring  the  price  down. 
I  want  you  to  take  into  consideration,  gentlemen,  the  fact  that  there 
is  a  large  percentage  of  the  growers  in  the  State  of  California  that 
are  held  in  the  palm  of  the  hand  of  these  distributors,  for  the  reason 
that  when  one  oeComes  encumbered  to  any  great  degree  there  is  no 
savings  bank  in  the  State  of  California  which  will  loan  him  money 
upon  his  property,  except  on  its  value  for  other  purposes.  The 
orchard,  the  vineyard,  is  regarded  as  an  incumbrance,  and  the  only 
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persons  from  whom  we  can  borrow  money  on  such  security  are  the 
members  of  the  distributors,  and  when  we  borrow  $5,000  or  $10,000 
or  $20,000,  and  in  some  cases  I  know  of  $35,000,  on  good  holdings,  we 
stipulate  in  the  crop  mortgage  which  they  demand  that  we  will 
market  our  fruit  through  them,  the  firm  or  individual  that  loans  us 
the  money.  The  borrowers  must  also  agree  that  they  shall  buy 
all  supplies  that  they  need  from  the  distributors ;  and  therefore  their 
property  is  absolutely  under  the  control  of  those  parties  who  loan  the 
money.  As  you  will  see,  they  can  afford  to  do  it,  because  they  have 
got  the  handling  of  your  products,  which  may  mean  ten  or  fifteen  or 
twenty  thousand  dollars  per  annum  to  them,  according  to  the  magni- 
tude of  your  holdings.    These  are  not  misrepresentations;   they  are 

facts.     Now,  the  small  grower,  for  instance 

Senator  Kean.  Is  there  not  something  the  matter  there;  are  there 
not  too  many  people  in  the  business  of  growing  fruit? 

Mr.  Stevens.  I  assume  one  side  or  the  other,  either  that  there  is  an 
overproduction  or  else  there  is  something  wrong  with  the  transpor- 
tation and  marketing  of  the  fruit  products  of  California.  I  do  not 
believe  that  there  is  an  overproduction,  provided  it  is  handled  prop- 
erly; but  I  will  say  to  you  gentlemen  that  I  believe  that  if  I  had 
such  an  opportunity  I  would  fall  from  grace.  If  the  State  of  Cali- 
fornia, with  an  investment  of  probably  $200,000,000  in  horticultural 
interests,  could  be  turned  over  to  you.  Senator,  and  to  me,  I  doubt 
very  much  if  we  would  not,  after  considering  it  a  while,  take  advan- 
tage of  the  fact  and  make  as  much  out  of  it  as  we  could. 

Senator  Kean.  Have  these  charges  ever  been  investigated  in  Cali- 
fornia ? 

Mr.  Stevens.  They  are  investigated  in  this  way.  Here  is  a  report. 
I  have  been  chairman  of  the  transportation  committee  probably  for 
twelve  years.  I  have  always,  unfortunately  for  me,  probably,  been 
in  favor  of  the  under  dog. 

Senator  Kkan.  You  have  been  pretty  successful  in  life,  have  you 
not? 

Mr.  Stevens.  Well,  before  the  war,  it  was  a  good  deal  like  "  before 
the  war ;  "  there  was  a  time  when  1  made  money  and  made  plenty  of 
it,  but  without  any  hesitation  or  any  misrepresentation  I  will  say  to 
you  gentlemen  that  my  losses  have  been  $2,000  a  year  for  the  last 
three  years.  How  long  can  I  last,  that  is  the  question? 
Senator  Kean.  What  do  you  raise — grapes? 

Mr.  Stevens.  Grapes  and  tree  fruit.  I  have  70  acres  or  perhaps 
about  80  acres  of  tree  fruit  and  about  the  same  in  grapes.  What  I 
made  on  the  grapes  I  lost  on  the  tree  fruit.* 

I  want  to  be  as  brief  as  possible,  because  I  do  not  want  to  take 
three  days  or  anything  like  that  much  time.  I  am  talking  about  the 
shippers.  There  seems  to  be  a  great  affinity  existing  between  the 
shippers  and  the  transportation  companies.  Why?  Perhaps  you 
can  understand  as  well  as  I  can.  But  there  is  a  great  affinity;  there 
are  plenty  of  growers  if  you  go  to  them  who  will  not  dare  to  say  that 
they  are  opposed  to  the  Armour  Car  Line,  and  it  is  only  recently  that 
a  sufficient  number  of  them  have  been  awakened  to^the  fact  that  they 
had  to  do  something  or  leave  their  property.  This  evil  that  I  have 
spoken  of  does  not  end  with  taking  all  the  profit  in  fruit  growing. 
Ir  it  did  we  might  possibly  rest  for  a  few  years  until  relief  would 
come  in  some  manner.  But  it  also  takes  the  property  at  its  back,  as 
is  evidenced  by  mortgages,  property  and  crop  mortgages,  which  are 
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given.  I  know  one  case  where  a  man's  property  is  worth  $90,000,  or 
should  be.  There  are  two  partners.  One  is  a  business  man,  and  a 
very  sharp  one  too;  he  loans  money  at  a  big  per  cent;  the  other 
fellow  is  a  common  kind  of  a  fellow  like  I  am;  ne  is  a  rancher;  he 
doesn't  do  any  other  business  except  grow  fruit.  They  allowed  him 
$16  a  month  for  his  personal  expenses;  not  one  cent  more  could  he 
draw.  Every  cent's  worth  of  produce  giown  upon  that  place  had  to 
be  turned  over  to  the  company  holding  the  crop  mortgage  to  do  with 
it  as  it  pleased.  Every  dollar's  worth  of  supplies  was  furnished  by 
that  company,  and  wKen  the  bills,  or  some  of  them,  by  accident, 
reached  him  and  he  saw  the  real  cost  with  the  per  cent  off,  he  went  to 
them  and  he  said :  "  Here,  I  am  entitled  to  a  certain  per  cent  off  on 
all  my  bills,"  and  they  said,  "No;  we  have  to  have  something  for 
bookkeeping."  So  they  not  only  make  profit  on  the  products,  but  a 
profit  on  the  supplies  they  buy  and  furnish. 

Senator  Foster.  Is  this  the  distributing  company? 

Mr.  Stevens.  Yes;  a  member  of  the  distributing  company.  Of 
course  Mr.  Eobbins  said,  and  there  is  no  reason  why  he  should  be 
doubted  any  more  than  any  other  business  man  should  be  doubted, 
that  the  Earl  Fruit  Company  was  purchased  by  the  Armour  Com- 
pany, but  that  it  had  disposed  of  its  interest  in  the  Earl  Fruit  Com- 
Eany.  It  is  generally  understood  and  accepted,  and  to-day  I  do  not 
elieve  there  is  anybody  who  would  deny  it,  that  that  fruit  company 
is  under  the  control  of  the  agents,  the  friends,  of  the  Armour  Com- 
pany. I  understand  that  experts  are  sent  out  rrom  Chicago  to  expert 
the  books  and  all  those  things,  and  they  are  in  the  same  building. 

I  had  the  pleasure  of  listening  to  the  gentleman  from  Tennessee 
yesterday;  I  think  it  was  yesterday  or  the  day  before,  anyway  it  is 
immaterial.  He  says  that  the  shippers  and  the  transportation  com- 
panies are  on  the  most  friendly  terms  in  his  State;  that  there  are 
scarcely  any  differences.  I  wish  to  call  attention  to  the  fact  that  Ten- 
nessee and  California  are  quite  different.  There  is  only  a  small  por- 
tion of  California  that  has  fruit  interests,  and  in  that  section  there  is 
no  competition  at  all.  The  growers  have  to  ship  over  the  Southern 
Pacific  and  use  the  Armour  car  lines. 

The  question  was  brought  up  this  morning  in  regard  to  the  Santa 
Fe  Railroad,  which  runs  through  the  Sacramento  v  alley.  That  lo- 
cality sh^ps,  probably,  more  than  twice  as  much  fruit  as  any  other 
locality  m  California.  Of  course  I  am  referring  now  to  deciduous 
fruits.  I  do  not  mean  oranges  or  lemons.  If  they  entered  into  com- 
petition with  the  Southern  Pacific,  as  testified  by  Mr.  Leeds,  they 
gave  a  rebate  of  $25  for  the  short  haul  to  Chicago  and  $35  for  the 
long  haul.  But,  as  would  be  inferred  and  implied  by  the  gentleman 
this  morning — and  I  had  a  talk  with  him  afterwards — it  would  seem 
that  that  w^as  given  in  the  way  of  a  reduction  in  refrigeration,  and 
as  a  matter  of  fact  that  is  not  true.  It  was  a  rebate  and  that  rebate 
was  handed  over  to  one  individual.  If  he  saw  proper  to  distribute  it 
among  the  growers,  all  right.  I  justify  the  Santa  Fe  in  that.  I  am 
opposed  to  rebates  in  any  shape  or  form  or  manner,  but  if  you  are 
fignting  the  devil  you  have  to  fight  him  with  fire.  The  Santa  Fe 
would  not  have  received  a  carload  of  fruit  from  the  Sacramento 
River  in  the  way  of  tonnage  to  its  system  if  it  had  made  a  reduction 
of  $35  a  car  on  refrigeration.  And  why  ?  Because  this  combination 
known  as  the  California  Fruit  Distributors 
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Senator  Kean.  That  is  a  State  institution,  is  it  not? 

Mr.  Stevens.  Yes;  a  State  institution.  This  combination,  the 
members  of  which  control  the  tonnage 

Senator  Kean.  Are  they  all  citizens  of  California? 

Mr.  Stevens.  Absolutely.  Wherever  the  Santa  Fe  does  not  enter, 
as  I  am  trying  to  explain,  because  you  have  no  option,  you  have  to 
take  an  Armour  car.  We  are  trying  for  relief.  We  want  the  Santa 
Fe  or  some  other  road  to  come  in  there,  but  unless  there  are  some  re- 
strictions even  that  might  ultimately  prove  to  be  of  no  benefit,  be- 
cause the  Santa  Fe,  after  getting  what  it  wanted  from  the  Soutnern 
Pacific,  could  join  the  Southern  Pacific  and  take  all  our  property, 
the  same  as  they  are  doing  now.  But  at  the  present  time  our  prayer 
is  that  the  Santa  Fe  or  any  other  road  will  come  in.  I  extend  the  in- 
vitation to  the  president  of  the  Northern  Pacific  to  come  down  to 
Sacramento  with  his  road.  I  will  state  my  understanding  is  that  the 
Northern  Pacific  and  other  roads  carrying  out  of  Washington  and 
some  parts  of  Oregon  where  the  Armour  Company  and  the  Southern 
Pacific  do  not  operate  have  rates  of  refrigeration  much  lower. 

Mr.  Elliott  (of  the  Northern  Pacific  Railroad).  I  do  not  know 
the  rate  from  California ;  the  Northern  Pacific  rate  is  $25  a  car  for 
refrigeration. 

Mr.  Stevens.  I  am  much  obliged;  the  rate  from  Sacramento  is 
$100  a  car. 

Mr.  Eluott.  To  where? 

Mr.  Stevens.  To  New  York. 

Mr.  Elliott.  How  manv  miles? 

Mr.  Stevens.  About  8,000,  I  think;  but  that  has  got  nothing  to  do 
with  it.  To  Chicago,  I  think,  it  is  $80.  Nine  miles  out  of  Sacra- 
mento City  it  is  $15  more.  You  understand  the  rate  9  miles  farther 
from  Sacramento  is  $115,  and  from  other  localities  it  is  $120.  The 
average  rate,  I  estimate,  and  I  have  made  statistics  for  three  or  four 
years,  is  about  $10G  per  car  for  all  destinations  from  points  in  the 
State  of  California  to  all  destinations  in  the  East — the  average  is 
about  $106. 

Senator  Kean.  That  is,  to  New  York? 

Mr.  Stevens.  No,  sir ;  to  the  whole  eastern  slope. 

Senator  Kean.  To  Boston  and  Philadelphia? 

Mr.  Stevens.  Yes;  and  to  Duluth,  Minneapolis,  Kansas  City, 
Denver,  and  all  the  eastern  slope — every  place  where  a  carload  is 
sent.  The  rate  to  Boston  is  still  higher — that  is,  still  more.  It  is 
$125  a  car  from  the  maximum  rates. 

Now,  what  the  fruit  growers  desire  you  to  do  is  to  investigate  this, 
and,  if  nothing  else,  to  place  the  private  car  lines  under  the  control 
of  the  Interstate  Commerce  Commission,  the  same  as  other  transpor- 
tation interests. 

Senator  Kean.  That  request  we  can  consider,  but  your  other  re- 
quest does  not  come  within  our  province. 

Mr.  Stevens.  What  is  that? 

Senator  Kean.  We  do  not  think  we  have  any  right  to  investigate 
the  private  citizens  of  California,  or  try  to  regulate  the  amount  of 
fruit  grown,  or  regulate  the  price. 

Mr.  Stevens.  Reference  was  made  to  those  facts,  Mr.  Chairman,  in 
order  to  direct  your  attention  to  the  necessity  that  something  should 
be  done  that  would  limit  the  power  of  the  Armour  Company.  That 
is,  we  want  relief. 
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Senator  Kban.  We  shall  be  glad  to  consider  that  request 

Mr.  Stevens.  These  statements  here  made  and  the  data  which  I 
will  give  you  are  given  with  that  wish  and  desire,  that  you  may  be 
informed  as  to  the  conditions  existing  there,  the  conditions  under 
which  the  deciduous  fruit  shipments  are  made,  so  that  you  may  under- 
stand that  some  relief  must  come  to  the  interest  or  that  there  will  be 
a  very  large  number  of  people  ruined. 

Senator  Kean.  Do  you  get  the  same  rate  that  everyone  else  does! 

Mr.  Stevens.  Yes;  I  have  the  privilege  of  paying  the  full  rate  and 
have  demanded  that  right  for  many  years  and  have  not  considered 
any  other  proposition. 

Senator  KIean.  Have  you  ever  tried  to  get  a  reduction? 

Mr.  Stevens.  No,  sir.  I  won't  say  that  they  have  not  been  trying 
to  induce  me  to  accept  a  reduction. 

Senator  Kean.  These  charges  were  investigated  by  the  Interstate 
Commerce  Commission,  were  they  not? 

Mr.  Stevens.  I  presented  the  same  thing  to  the  Interstate  Com- 
merce Commission ;  yes,  sir. 

Senator  Kean.  WHiat  was  the  result? 

Mr.  Stevens.  I  submitted  it  the  other  day.  I  will  say  that  I  have 
credentials  to  that  Commission  from  the  different  fruit  or^nizations 
of  the  Sacramento  River.  There  are  two  fruit  organizations  on  the 
Sacramento  River  where  they  get  relief  to  the  amount  of  $35  a  car 
on  the  long  haul  and  they  are  not  satisfied ;  they  want  you  gentlemen 
to  do  something;  they  want  something  of  a  substantial  nature  or 
character.  For  instance,  I  will  call  your  attention  to  this  fact,  that 
$35  will  not  pay  the  loss  of  $500;  it  will  not  compensate. 

In  conclusion  I  will  say  that  we  desire  that  Congress  take  such 
action  as  will  compel  the  transportation  companies  to  furnish  their 
own  refrigeration  cars  when  necessary  and  icmg  at  actual  cost,  and 
that  all  charges  for  transportation  of  all  character  shall  be  included 
in  the  freight  charge. 

The  tables  referred  to  by  Mr.  Stevens  are  as  follows : 

This  tuble  shows  the  number  of  cars  shipped  from  June  23  to  Oc- 
tober 30,  in  1903,  as  reported  by  the  California  Fruit  Distributors,  to 
have  been  6,676,  of  which  number  only  3,566  were  reported  sold  in  the 
auction  markets,  thus  leaving  a  balance  of  3,110  not  reported,  which, 
it  is  reasonable  to  presume,  were  F.  O.  B.  that  were  sold  in  markets 
other  than  auction  markets.  That  would  result  in  an  average  profit 
of  $500  per  car,  or  a  total  profit  to  the  F.  O.  B.  of  $1,550,000,  while  at 
the  same  time  the  loss  on  the  3,566  cars  sold  in  the  auction  markets,  in- 
cluding interest  on  the  grower's  capital  invested,  was  $338,929,  as 
shown  on  page  31  of  statistics  computed  by  R.  F.  Stephens,  or  Sacra- 
mento, for  the  season  of  1903. 

To  bring  such  an  enormous  profit  to  the  F.  O.  B.,  pears  would  have 
to  sell  for  only  $2.50  per  box  and  plums  and  prunes  for  about  $1.40. 
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The  following  table  shows  profits  that  can  be  made  by  F.  O.  B. 
buyers  who  belong  to  the  California  Fruit  Distributors,  and  who 
at  the  same  time  are  doing  a  commission  business  and  in  control  of 
consignments  from  growers,  with  full  power  to  send  such  shipments 
to  any  destination  that  will  best  promote  their  own  interests: 
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Yoar  attention  Is  onlled  to  the  maimer  Id  wblcb  tbe  fruit  was  dlatribnted. 
Tbe  totiK  and  sbort  Lnul. 

Particularly  to  the  number  of  care  reported  sold  In  New  York,  Cliicago,  snd 
BoBtoD — 2JMS'Z — as  conijuired  with  the  number  represented  sold  la  all  other 

Comparing  salet  of  190i  vlth  Kalea  in  190S. 
published  by  It.  D.  Bttph«D>,  of  Bai^ramento,  Cal.,  for  ttte  seaion  at  1904.1 
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Careful  study  shoiild  be  giien  to  the  columns  giving  car  iivcrflges — 1903-4 — 
which  plainly  show  that  when  full  eblpiuentn  nre  put  luto  the  unction  markets 
the  prices  received  nre  ruinous  to  the  growers. 

For  Instance,  take  the  snles  made  during  the  week  euding  August  12  of  thl-4 
year,  the  average  per  car  whs  S681,  or  S4^>  less  per  car  than  the  sales  made 
In  the  corresponding  week  Inst  year. 

Thereupon,  at  5,40  o'clock,  the  comiiiittee  adjourned  until  Monday, 
May  22, 1905,  at  11  o'clock  a.  m. 


MoNDAv,  Mai/  2S,  1906. 
The  committee  met  pjirsuant  to  adjournment. 

Present:  Senators  Elkins  (chairman),  Cullom,  Kean,  Dolliver, 
Foraker,  Clapp,  Fo.ster,  and  Newlands, 

BTATEHEHT  OF  HR.  S;  T.  EOCH. 

Senator  Kean.  You  may  state  your  name,  residence,  and  occupa- 
tion. 

Mr.  Koch.  E.  T,  Koch.  I  reside  at  Cedar  Kapids,  Iowa.  I  am 
the  traflSc  manager  of  T.  M.  Sinclair  &  Co, 

Senator  Kean.  What  is  the  business  of  that  company? 

Mr.  Koch.  Pork  and  beef  packers. 

Senator  Kean.  You  may  proceed  and  state  what  you  have  to  say. 
Tou  may  make  whatever  statement  vou  desire, 

Mr.  Kocii.  I  especially  desire  to  Iiave  it  understood  that  I  am  not 
here  as  the  representative  of  any  commercial  body  or  association  of 
business  men  of  the  State  of  Iowa. 

Senator  Kean.  You  come  here  as  an  individual? 

Mr.  Koch.  I  have,  in  what  we  believe  to  be  the  interests  of  T.  M. 
Sinclair  &  Co.     We  give  a  liberal  tonnage  to  the  railroads  and  feel 
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that  we  are  in  a  position  to  have  some  understanding  of  the  situation : 
we  are  not  in  accord  with  this  clamor  in  the  country  for  increased 
legislation  in  the  direction  of  railroads,  in  so  far  as  their  rate-making 
power  is  concerned.    We  are  opposed  to  that  for  many  reasons. 

Senator  Ke^vn.  State  some  or  them. 

Mr.  Koch.  We  have  no  doubt  but  that  the  many  shippers  of  the 
country  have  some  grievances,  almost  all  of  us  have  something  to 
trouble  us;  none  are  perfect.  We  frequently  find  it  necessary  to 
approach  tfie  traffic  officials  of  the  various  roads  interested  in  our 
traffic  and  as  a  rule  find  them  courteous  and  considerate.  We  have 
never  asked  for  a  rate  or  basis  of  rates  that  would  give  us  an  advan- 
tage over  our  competitors.  We  believe  the  railroaas  are  justified  in 
maintaining  a  basis  of  rates  that  will  enable  them  to  maintain  them- 
selves in  the  high  state  of  efficiency  the  demands  of  the  public  require 
and  thereby  transact  their  business  in  the  way  of  maintenance  of 
way  and  equipment  to  the  degree  required  for  the  movement  of  ton- 
nage and  passengers  at  the  least  possible  cost  per  mile.  The  public 
generallv  demand  the  very  best  service  possible  from  the  railroads, 
yet  rarely  take  into  consideration  what  an  extensive  outlay  of  money 
it  requires  to  put  them  in  condition  to  serve  them  as  they  demand 
in  both  the  movement  of  passengers  and  of  freight. 

We  trust  you  may  not  have  the  impression  from  what  we  may  say 
that  we  are  unutterably  opposed  to  any  and  all  legislation  with  refer- 
ence to  the  management  of  the  railroads  that  are  engaged  in  inter- 
state traffic.  We  do  think,  however,  that  nothing  in  the  history  of 
the  Lower  House  of  Congress  has  ever  occurred  which  has  so  uni- 
versally startled  the  commercial  interests  of  the  country  to  the  degree 
that  their  recent  actions  with  reference  to  the  control  of  railroads  has 
done,  believing  that  this  most  vital  matter  should  be  managed  and 
worked  out  only  along  lines  entirely  free  from  bias. 

We  understand  the  present  interstate-commerce  law,  reenforced  by 
the  Elkins  Act,  all  sufficient  for  the  protection  of  the  commercial 
interests  of  the  country,  and  with  this  as  we  understand  it  the  privi- 
lege the  Interstate  Commerce  Commision  has  of  demanding  an  imme- 
diate hearing  in  the  courts,  places  the  matter,  it  seems  to  us,  in  a 
S^sition  where  the  shipper  can  have  absolute  protection  from  any 
scrimination  on  the  part  of  the  railroads. 

We  therefore  believe  that  additional  legislation  along  the  lines 
tending  in  the  direction  of  placing  the  power  in  the  hands  of  a  com- 
mission to  name  the  railroad  rates  in  this  country  is  not  desirable. 

All  railroad  owners  in  this  day  and  age  are  looking  for  men  who 
have  ability  to  build  up  the  countries  through  which  they  operate. 
If  this  is  accomplished,  what  more  can  we  desire  from  a  business 
standpoint? 

It  is,  in  my  opinion,  gentlemen  of  the  committee,  a  question  of  the 
survival  of  the  fittest.  We  do  not  believe  you  can  legislate  brains 
into  a  man's  head ;  you  may  legislate  money  into  his  pocket  tempo- 
rarily. 

With  your  permission  I  will  quote  a  few  lines  from  an  address  of 
Mr.  Samuel  Spencer,  president  of  the  Southern  Railway,  delivered 
a  few  days  ago,  bearing  somewhat  upon  this  subject: 

The  spirit  of  Industrial  and  connncrcial  comhination,  founded  on  the  funda- 
mental laws  of  ecouoiiiy,  of  production,  and  of  cheaper  distribuUont  can  never 
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suppress  or  diminish  the  personal  activity  of  any  citizen,  except  of  one  whose 
natural  limitations  disqualify  him  for  successful  competition  with  his  superior 
neighbor. 

We  feel  that  we  are  indeed  fortunate  in  having  an  interstate-com- 
merce law  and  a  Commission  composed  of  highly  intelligent  gentle- 
men, whom  we  believe  to  be  able  and  absolutely  trustworthy  and 
entitled  to  the  confidence  of  all,  and  that  through  their  enforcement 
of  the  laws  that  have  already  been  enacted  for  the  protection  of  those 
engaged  in  commercial  pursuits  we  are  amplv  protected. 

Senator  Kean.  What  roads  operate  through  where  you  are  located! 

.Mr.  Koch.  We  have  four  western  trunK-line  systems  operating 

through  Cedar  Rapids — ^the  Chicago,  Milwaukee  and  St.  Paul;  the 

Chicago,  Eock  Island  and  Pacific;   the  Chicago  and  Northwestern, 

and  the  Illinois  Central. 

Senator  Kean.  Are  the  rates  reasonable? 

Mr.  Koch.  We  think  they  are. 

Senator  Kean.  Enabling  you  to  ship  your  products  how  fart 

Mr.  Koch.  To  any  point  on  the  globe. 

Senator  Kean.  Are  there  no  rebates  given  at  the  present  time? 

Mr.  Koch.  There  are  no  rebates  given  that  I  know  of. 

Senator  Kean.  AVliat  is  the  general  sentiment  of  the  community  in 
which  you  live  in  regard  to  the  regulation  of  railroads  and  the  way 
they  are  run  at  the  present  time?     Do  you  hear  many  complaints? 

Mr.  Koch.  If  we  confine  ourselves  to  the  newspapers  we  get  the 
impression  there  are  many.  I  have  heard  but  one  complaint  from 
a  shipper.  That  was  with  reference  to  fruit  shipments  from  Cali- 
fornia, which  I  was  advised  was  moved  on  a  basis  of  rates  through 
the  State  of  Iowa  to  the  Mississippi  River  and  from  the  river  points 
distributed  back  through  the  State  of  Iowa,  supplying  the  custo- 
mers of  the  interior  jobbers  at  a  lower  price  than  the  interior  jobber 
was  able  to  make.  His  fruit  direct  from  California  points  to  inte- 
rior Iowa  points  for  distribution  in  his  own  State  made  a  higher 
rate  of  freight.  In  both  instances  the  Iowa  distance  tariff  would  ap- 
ply in  the  distribution  through  the  State. 

Senator  Kean.  You  have  no  complaint  to  make? 

Mr.  Koch.  No,  sir. 

Senator  Kean.  You  are  satisfied  with  the  existing  conditions? 

Mr.  Koch.  Perfectly  so. 

Senator  Kean.  You  think  no  additional  legislation  is  necessary  at 
the  present  time? 

Mr.  Koch.  I  do  not  think  additional  legislation  necessary  at  this 
time. 

Senator  Dolliver.  Mr.  Koch,  just  what  is  your  business? 

Mr.  Koch.  I  am  the  traffic  manager  in  connection  with  the  pack- 
ing establishment  of  T.  M.  Sinclair  &  Co.,  of  Cedar  Rapids,  Iowa. 

Senator  Dotxtver.  I  want  to  know  what  the  state  of  the  railroad 
rates  is,  as  to  packing-house  products,  compared  with  the  rates  on 
live  stock  ? 

Mr.  Koch.  If  it  were  not  for  the  friendly  feeling  of  the  railroads 
in  putting  a  basis  of  rates  from  the  Mississippi  River  to  such  points 
as  we  may  desire  to  reach,  we  would  not  be  able  to  prosecute  busi- 
ness in  the  State  of  Iowa,  owing  to  the  effect  of  the  local  distant*^ 
tariff  rates  that  are  promulgated  by  the  State  railroad  commis- 
sjoner&, 
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Senator  DoiiLivER.  I  am  now  talking  about  the  interstate  rates. 
Is  there  a  discrimination  in  favor  of  packing-house  products  or  in 
favor  of  live  stock  as  against  packing-house  products  in  the  present 
interstate  rates? 

Mr.  Koch.  I  do  not  consider  the  present  basis  of  rates  as  being  a 
discrimination  in  favor  of  either  the  live  stock  or  packing-house 
products. 

Senator  Dolliver.  Is  live  stock  carried  cheaper  than  packing- 
house products? 

Mr.  Koch.  Not  that  I  know  of. 

Senator  Dolliver.  What  is  the  rate  on  live  hogs  from  Cedar 
Kapids  to  Chicago? 

Mr.  Koch.  Eighteen  and  one-half  cents. 

Senator  Dolliver.  AATiat  is  the  rate  on  packing-house  products 
from  Cedar  Rapids  to  Chicago? 

Mr.  Koch.   You  refer  to  the  present  rates? 

Senator  Dolliver.  Yes. 

Mr.  Koch.  Thirteen  and  one-half  cents. 

Senator  Dolliver.  So  that  it  is  about  4  cents  less? 

Mr.  Koch.  Yes,  sir. 

Senator  Dolliver.  Do  you  i-egard  that  adjustment  of  rates,  which, 
I  presume,  prevails  elsewhere  in  Iowa,  as  favorable  or  imfavorable 
to  the  packing  industry  in  the  State? 

Mr.  Koch.  I  do  not  consider  it  as  an  unreasonable  adjustment  of 
the  rates  to  cover  our  tonnage  from  Cedar  Rapids  to  Chicago  locally. 

Senator  Dotjjver.  Is  it  favorable  or  unfavorable  to  the  industry 
to  have  that  discrimination  in  favor  of  the  product? 

Mr.  Koch.  We  do  not  consider  it  as  a  discrimination.  It  might  be 
lower  and  then  not  be  a  discrimination.  It  is  an  interstate  rate,  made 
necessary  through  the  effect  of  a  local  State  rate. 

Senator  Dolijver.  Do  you  understand  it  has  been  testified  here 
that  the  packing-house  industry  has  been  crippled  and  greatlv  hin- 
dered by  reason  of  the  fact  of  a  lower  rate  on  live  stock  to  Cnicago 
than  there  is  on  the  packing-house  products,  that  encourages  the 
movement  of  live  stock  out  ot  the  State  instead  of  encouragmg  the 
manufacturer  of  it  in  the  State?  I  want  to  know  what  you  have  to 
say  about  that. 

Mr.  Koch.  Senator,  with  your  permission,  I  will  answer  that 
question  in  this  way :  If  we  are  to  have  an  Iowa  distance  tariff  and 
a  set  of  rates  governing  the  movement  of  tonnage  by  railroads  within 
the  State  that  must  be  adhered  to,  the  Iowa  railroad  commissioners, 
whose  duty  it  is  to  make  them,  I  believe  will  have  to  modify  their 
views  somewhat  if  they  alone  are  to  be  a  convincing  argument  to 
capitalists  who  may  wish  to  embark  in  the  manufacturing  business 
in  Iowa.  Fortunately  for  those  engaged  in  the  hog-packing  business 
at  present,  I  will  say  that  through  a  oasis  of  interstate  rates  now  in 
effect  from  the  borders  of  the  State,  arranged  by  the  railroads,  we  are 
placed  in  a  position  to  compete  with  some  degree  of  satisfaction  with 
those  situated  in  other  localities  not  similarly  situated  with  refer- 
ence to  State  rates.  AVithout  the  interest  thus  manifested  on  the 
part  of  the  railroads  we  would  l)e  in  a  sjid  plight.  It  is  the  rail- 
roads' arrangement  of  rates  outside  the  State  that  makes  it  pos- 
sible for  the  pork-packing  industries  within  the  State  to  thtW^^ 
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You  will  see  from  this  statement,  I  hope,  that  it  is  possible  for 
those  who  may  wish  to  engage  in  this  particular  line  to  succeed, 
there  now  being  old  established  houses  that  have  been  in  oi^eratioii 
continuously  for  many  years — T.  M.  Sinclair  &  Co.  since  1870.  I 
trust  I  have  given  you  a  reply  that  will  convey  to  you  the  informa- 
tion you  desire. 

Senator  Dolliver.  I  think  that  is  all. 

STATEMENT  OF  ME.  J.  B.  BATLOE. 

Senator  Cullom  (in  the  chair).  Please  state  your  residence  and 
business. 

Mr.  Bayix)r.  My  residence  is  Milford,  Caroline  County,  Va. 

Senator  Cuixom.  If  you  have  any  statement  to  make,  please  pro- 
coed  to  make  it. 

Mr.  Bayix)R.  Mr.  Chairman,  I  bespeak  for  mvself  and  for  those 
I  may  be  said,  in  a  measure,  to  represent — the  landowners  of  Vir- 
ginia— fair  and  honorable  treatment  at  the  hands  of  this  committee. 
We  are  the  children  of  the  founders  of  this  Republic.  We  merit  fair 
and  honorable  treatment  at  your  hands.  No  people  in  history  ever 
sacrificed  more  for  a  nation. 

What  would  the  great  manufacturers  of  this  country  do  if  Con- 
gress were  to-day  to  present  to  their  southern  competitors,  "  free 
gratis  and  without  price,"  up  to  date  manufacturing  plants  to  com 
pete  with  them?  And  yet  free  western  farms,  all  cleared,  were  given 
to  the  poor  of  this  country,  and,  indirectly,  through  the  great  rail- 
ways, to  the  poor  of  Europe  as  well. 

The  credit  of  the  nation  is  to-day  being  used  to  establish  great 
irrigation  svstems  to  reclaim  for  farms  the  arid  regions  of  the  West. 
These  free  farms,  I  frankly  admit,  have  made  this  a  great  and  mighty 
nation.  I  glory  in  it,  but  in  common  equity  we,  as  well,  should  have 
had  free  manufacturing  plants  to  furnish  indirectly  homes  for  the 
poor. 

It  is  hardly  necessary  for  me,  Mr.  Chairman,  to  tell  this  committee 
that  the  first  railways  which  were  ever  chartered  in  the  world  were 
chartered  as  toll  roads.  I  do  not  believe  it  would  have  ever  been  pos- 
sible in  the  first  instance  to  clothe  a  corporation  with  the  power  to 
take  forcible  possession  of  private  property  by  condemnation,  except 
to  operate  toll  roads.  I  know  of  no  toll  road  where  the  toll  charged 
has  not  some  relationship  to  the  distance  to  be  traversed.  There  may 
be  different  rates  of  toll,  depending  on  the  amount  of  the  traffic  of 
the  highway  and  on  account  of  the  cost  of  the  highway  itself,  aris- 
ing from  the  topographic  features  of  the  country,  but  there  is  always 
a  direct  relationship  between  the  money  received  and  the  service  ren- 
dered.    Common  equity,  common  justice  demands  it. 

As  our  great  railways  are  run  to-day,  clothed  with  the  extraordi- 
naij  right  to  take  forcible  possession  of  private  property  by  condem- 
nation, there  is  absolutely  no  relationship  between  the  service  per- 
formed and  the  pay  received.  This  act  or  injustice,  I  firmly  believe, 
has  destroyed  the  value  of  our  eastern  lands  so  that  some  of  our 
agriciiltunil  counties  in  Virginia  are  less  populous  to-day  than  they 
were  when  the  first  national  census  was  taken  in  1790. 

I  have  some  official  railway  rates  furnished  by  railways  and  the 
United  States  Corporation  Commission,  which  I  wish  to  bring  before 
this  committee.    They  directly  affect  me ;  they  clearly  indicate  what 
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I  Wish  to  bring  to  the  attention  of  this  honorable  committee.  I  have 
devoted  myself  exchisively  to  one  a^icultural  crop — corn — the 
greatest  of  American  crops.  The  facts  brought  out  here  apply  with 
equal  force  to  all  grain  crops,  tobacco,  and  live  stock  as  well. 

I  look  upon  the  Mississippi  River  and  the  Great  Lakes  as  great 
highways  of  commerce,  free  alike  to  all.  No  condemnation  oi  pri- 
vate property  was  necessary  to  open  them.  It  is  the  misfortune  of 
our  railways  that  they  have  to  compete  with  them. 

Mr.  Chairman,  there  were  furnished  me  on  Saturday  by  the  United 
States  Corporation  Commission  some  figures,  from  which  I  find  that 
at  the  present  time  com  can  be  brought  in  carload  lots  from  Chi- 
cago to  Newport  News  for  12  cents  per  hundred  pounds  and  for  ex- 
port for  Hi  cents  per  hundred  pounds.  When  that  corn  comes  from 
west  of  the  Missouri  River  it  is  brought  for  10  cents.  I  have  at  pres- 
ent some  corn  that  1  would  like  to  ship  to  Newport  News,  and  conse- 
quently I  wrote  to  the  traffic  manager  of  the  Richmond,  Fredericks- 
burg and  Potomac  Railroad  Company  upon  the  subject  and  have 
his  reply,  as  follows: 

Richmond,  Fbedericksburg  and  Potomac  Railboad  Company, 

Washington  Southern  Railway  Company. 

Richmond-W^ashington  Line, 
Richmond,  Va.,  May  16,  1905. 

Mr.  J.  B.  Baylob,  Cosmos  Club,  Washington,  D,  C, 

Dear  Sib:  We  have  your  favor  of  15th  instant,  and  bef?  to  advise  that  the 
present  rate  on  corn  in  carloads,  24,000  pounds  minimum,  from  Milford.  Caroline 
County,  Va.,  to  Newi>ort  News,  Va.,  via  Richmond,  Va.,  and  the  Chesapeake 
and  Ohio  Railway,  is  10  cents  i)er  100  pounds  plus  $1.50  per  car  for  Richmond 
transfer. 

Yours,  truly,  W.  P.  Taylor,  Traffic  Manager, 

That  is,  I  have  to  pay  for  transit  120  miles  as  much  as  the  western 
farmer  has  to  nay  for  transit  over  1,000  miles.  I  also  have  to  load 
this  car  mysclx  at  the  station.  In  connection  with  this  subject,  I 
will  read  the  following  letter  from  the  assistant  general  freight 
agent  of  the  Norfolk  and  AVestem  Railroad  Company: 

Norfolk  and  Western  Railway  CJompany, 

Roanoke,  Va.,  May  18,  1905. 
Mr.  J.  B.  BAyi/)R,  Cosmos  Cluh,  Washington,  J),  (7. 

Dear  Sir  :  Referring  to  your  letter  IHth  instant,  addressed  to  the  traflic  mana- 
ger of  the  Lynchhiirg  and  Durham  Railroad,  Lynchburg,  Va.,  beg  to  advise 
we  can  quoteyou  rates  on  corn,  carloads,  30,0(X)  i)ounds  minimum,  from  Clark- 
ton,  Va.,  to  Norfolk,  Va.,  12  cents  per  hundred  ijounds. 
Yours,  truly, 

O.  Howard  Rover. 
Assistant  General  Freight  Agent. 

That  is  all  I  have  to  say,  gentlemen. 

Senator  Culixjm.  We  are  much  obliged  to  you. 

STATEMENT  OF  HON.  JOSEPH  W.  FIFEE,  INTERSTATE  COMMEECE 

COMMISSIONEE. 

Senator  Cut.lom  (in  the  chair).  Judge  Fifer,  we  shall  be  glad  to 
hear  you  now. 

Mr.  Fifer.  Mr.  Chairman  and  gentlemen  of  the  committee,  I  ap- 
preciate the  fact  that  you  have  l)een  here  for  a  long  time  patiently 


3326  BBGULATION   OF   EMLWAY  BATES. 

for  the  proper  presentation  of  their  case  to  criticise  the  CJommission 
as  harshlj'  as  they  have  done.  As  I  read  from  day  to  day  these 
criticisms  in  the  newspapers,  I  felt  that  they  were  making  a  mistake, 
and  I  entertain  that  opinion  still.  Many  bitter  things  might  be 
said  in  reply,  I  expect;  things  that  will  suggest  themselves  to  the 
dullest  mind,  but  I  decline  to  enter  that  field  and  will  leave  the 
subject  with  this  single  further  remark:  If  members  of  the  C!om- 
mission  have  manifested  some  feeling,  apparently,  in  regard  to  this 
subject,  we  beg  the  committee  to  remember  the  provocation.  Our 
friends  may  possibly  have  learned  by  this  time  that  hunting  the  tiger 
is  fine  sport,  but  the  fun  all  ceases  when  the  tiger  hunts  them. 

I  have  thought  that  I  might  aid  the  committee  to  a  proper  solu- 
tion of  the  questions  it  has  under  consideration  by  a  brief  reference 
to  the  regulating  statute  as  it  now  stands.  Turning  to  that  law  you 
will  find  the  first  five  sections  of  the  statute  imix)se  most  of  the  duties 
and  obligations  upon  the  railroads.  They  are  the  most  important 
sections  in  the  statute.     AVliat  are  they? 

First.  That  all  rates  must  be  reasonable  and  just,  and  that  rates 
that  are  not  reasonable  and  just  are  declared  unlawful. 

'What  next?  The  second  section  provides  that  rebates  and  draw- 
backs shall  not  be  paid.  That  is  called  by  the  Commission  the  "  per- 
sonal discrimination  section." 

The  third  section  provides  against  discrimination  between  locali- 
ties. 

The  fourth  is  the  long  and  short  haul  provision. 

And  fifth,  pooling. 

If  you  will  examine  the  statute  you  will  find  that  nearly  all. the 
other  provisions,  for  the  most  part  at  least,  are  intended  to  give 
vitality  and  force  to  these  five  sections.  How  do  they  do  it?  I  need 
not  go  over  all  the  powers  that  are  delegated. 

First,  the  Commission  was  provided  for  and  certain  powers  given 
to  the  Commission,  the  power  to  issue  subpccnas  and  compel  attend- 
ance of  witnesses,  the  production  of  books  and  papers,  and  to  admin- 
ister oaths.  The  railroads  were  required  to  make  reports,  among 
other  provisions.  But  all  had  reference  to  givinir  vitality,  force,  and 
eftect  to  the  first  five  sections  of  the  act.  I  shall  endeavor  to  show, 
later  on,  that  these  powers  are  not  sufficient.  Around  those  five  sec- 
tions rages  this  contest,  and  I  feel  that  I  am  not  saying  too  much  when 
I  say  that  that  citadel  has  been  taken  and  lost,  perhaps,  in  the  minds 
of  the  members  of  this  committee,  several  times  since  these  discus- 
sions were  begun. 

What  ones  of  those  five  sections  are  in  dispute  here?  Not  the 
fifth  section,  with  reference  to  pooling.  We  can  cut  that  right  out 
and  set  it  aside  as  having  nothing  to  do,  as  I  understand,  with  the 
discussion.  We  can  dispose  of  that.  The  shippers  are  unwilling  to 
grant  the  power  of  pooling  on  the  one  hand,  and,  on  the  other,  many 
railroads  ao  not  want  pooling.  It  has  been  said  here  and  contended 
by  those  who  are  pressing  for  an  amendment  of  this  law  that  the  rail- 
roads now  do  not  desire  pooling,  for  the  reason  that  they  have  com- 
bined. 

Then,  the  pooling  section  being  out  of  consideration,  what  is  left? 
The  second  section,  which  provides  that  railroads  shall  not  pay 
rebates  and  drawbacks.  Is  tnere  any  dispute  in  re^rd  to  that  sec- 
twD  t    Not  a  particle.    I  firmly  believe  that  there  is  not  a  railroad 
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in  the  United  States,  or  any  of  its  ofBcers,  that  would  not  stop  rebates 
and  drawbacks  if  it  had  the  power  to  do  so.  The  railroads  are  the 
losers  when  drawbacks  are  paid,  and  if  they  could  stop  them  they 
would  do  so  and  preserve  their  business. 

Before  I  pass  to  the  other  sections  I  want  to  make  this  observation : 
Our  good  friend  Mr.  Hines  said  that  the  second  section  was  the  most 
important  provision  of  the  whole  act,  and  that  the  principal  object 
that  Congress  had  in  enacting  the  law  was  to  prevent  rebates  and 
drawbacks.  In  that  statement  I  do  not  agree.  I^et  us  see.  What 
class  of  people  are  aifected  by  rebates  and  drawbacks?  Who  are 
injured  and  who  are  benefited? 

In  saying  what  I  shall  on  that  subject,  I  want  it  understood  that  I 
do  not  m  the  slightest  degree  minimize  the  evil  results  flowing  from 
the  payment  of  rebates  and  drawbacks.  They  are  the  Pandora's 
box  from  which  flow  many  evils,  and,  in  the  language  of  the  Presi- 
dent, they  should  be  stopped.  Let  us  examine,  now.  Who  are 
aflFected  by  rebates  and  drawbacks?  The  railroads,  of  course,  because 
they  pay  the  money.  Who  are  benefited  ?  Unfortunately,  only  a  few 
large  shippers.  There  are  remote  consequences  that  follow  also.  The 
payment  of  rebate^s  to  the  large  shippers  enables  them  to  break  down 
and  run  out  of  the  business  tlieir  competitors,  thereby  lessening  the 
number  of  persons  to  whom  the  original  producer  can  sell  his  goods. 
Those  rebates  do  not  affect  the  producer,  such  as  the  grain  grower 
out  on  the  broad  prairies  of  Illinois  and  Iowa.  Many  of  those  people 
never  pay  a  railroad  rate.  They  do  not  deal  with  railroad  men. 
They  haul  their  grain  to  the  markets  in  wagons,  and  there  it  is  sold. 
Those  men  are  more  directly  interested  in  the  size  of  the  rate  than 
they  are  in  regard  to  rebates.  But  it  is  utterly  immaterial  to  a 
farmer  whether  there  are  two  or  a  dozen  elevator  men  in  the  town 
where  he  sells  his  grain,  wnth  this  qualification:  That  there  must  be 
competition,  for  he  is  affected  in  that  way.  There  must  be  competi- 
tion so  that  the  purchase  of  the  grain  by  the  elevator  man  will  not 
l>ecome  a  monopoly. 

You  will  hear  the  large  shippers,  the  middlemen,  remark  fre- 
quently that  they  do  not  care  anything  about  the  amount  of  the  rate, 
and  neither  do  they,  provided  always  that  the  rate  is  kept  down  so 
that  the  traffic  will  move.  That  is  all  they  care  for,  and  they  make 
just  as  much  money  whether  the  rate  is  $1  or  whether  it  is  80  cents, 
provided  the  traffic  will  move  as  freely  under  one  rate  as  it  will  under 
the  other.  So  that  they  are  not  interested  in  the  rate,  with  that  one 
solitary  qualification. 

But  there  are  a  class  of  people  who  are  interested  in  that  rate — the 
consumer  and  the  original  producer.  Mr.  Hines  said  that  the  con- 
sumer did  not  feel  the  high  rate  so  much.  That  is  true  to  a  very 
large  extent.  You  take  a  man  on  the  plains  of  the  West — a  cattle 
raiser,  who  has  a  thousand  head  of  cattle — he  markets  them  in  Chi- 
cago or  New  York;  the  rate  may  be  ever  so  high.  Perhaps  a  million 
human  beings  eat  that  l)eef,  and  the  excessive  rate  is  divided  up  to 
that  extent.  A  load  under  which  a  single  man  will  stagger  two 
will  carry  with  ease  and  ten  will  feel  not  at  all. 

But  how  is  it  with  the  producer  w^ho  has  the  thousand  head  of  cat- 
tle? All  he  has  in  the  world  is,  perhaps,  inve.sted  in  his  herd,  and  it 
i9  a  matter  of  the  most  vital  importance  whether  he  pays  50  cents  a 
himdred  or  whether  it  is  5  cents  higher.    He  is  tk^  ixviiw.  >ikvdX)  \ji^ 
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tlio  excessive  rate.  So  I  say  that  Mr.  Hines  is  mistaken  when  he  says 
that  that  is  the  most  important  feature  of  the  statute.  That  it  is 
important  I  do  not  deny,  and  I  repeat  that  I  would  not  in  the  least 
minimize  the  evil  consequences  flowing  from  the  payment  of  rebates 
and  drawbacks. 

Let  us  examine  the  statute  again.  The  first  thing,  the  thing  that 
stands  at  the  head,  affects  the  rate — "  all  rates  shall  be  reasonable." 
That  is  at  the  top  of  the  ladder,  and  the  rebate  is  included  in  the  sec- 
ond section.  Well,  that  might  not  be  of  very  much  importance,  but 
I  must  pass  on  from  this  with  this  further  observation: 

Our  friend  Hines  says  that  this  section,  the  second  section,  has  not 
been  enforced.  Wliile  he  does  not  say  so  in  terms,  inferentially  he 
does  say  that  the  Commission  has  been  derelict  in  its  duty.  Think 
for  a  moment.  Congress  enacted  a  statute  that  created  offenses 
which  before  were  not -offenses.  There  are  offenses  denominated  by 
the  law  as  malum  in  se  and  malum  prohibitum.  Before  Congress  en- 
acted this  statute  it  was  no  violation  of  law  to  pav  a  rebate.  Yester- 
day it  was  no  offense;  to-day  it  is  made  a  penal  offense  punishable 
with  a  term  in  tlie  penitentiary.  I  do  not  care  what  moralists  may 
say  in  regard  to  those  different  kinds  of  offenses.  They  may  dilate 
forever  upon  the  enormity  of  the  crime  of  paying  rebates  and  draw- 
backs, but  the  generality  of  mankind  never  have  regarded  and  never 
will  regard  it  in  the  same  light  as  they  do  crimes  malum  in  se,  such 
as  murder  and  theft,  acts  which  have  Ibeen  made  crimes  by  the  com- 
mon consent  of  mankind  through  all  time.  I  say  it  is  different.  We 
have  met  with  that  difficulty. 

You  take  these  railroad  men.  They  might  pay  rebates,  hundreds 
of  them,  and  violate  the  law  every  day  m  the  year.  You  would 
know  it  and  their  neighbors  might  all  know  it.  But  they  do  not  lose 
caste.  They  would  be  invited  to  your  homes  and  introduced  to  your 
families  just  the  same  as  they  were  before.  So  that  we  have  that 
difficulty,  and  any  lawyer  who  has  ever  prosecuted  crimen  can  cor- 
roborate what  I  say. 

It  was  told  here  by  Mr.  Clements,  the  Nestor  of  the  Commission, 
and  perhaps  who  is  as  well  acquainted  with  its  inside  history,  its 
record  history,  as  any  member — he  told  you  about  these  investiga- 
tions where  the  evidence  of  the  rebates  was  kept  separate  from  the 
eeneral  records;  it  was  a  private  matter,  a  private  transaction- - 
"on  the  side,"  as  the  boys  sometimes  say;  and  when  the  necessity 
for  the  use  of  the  account  of  the  private  transaction  had  gone  by  the 
papers  were  all  destroyed  and  no  evidence  left.  ^Vliat  are  you  going 
to  do  when  you  run  up  against  a  proposition  of  that  kind? 

Mark  you,  I  think  it  was  not  until  1897  or  1898  that  the  Commission 
could  call  upon  a  railroad  official  to  testify  before  the  Commission. 
There  was  no  exemption,  and  you  could  not  ask  him  to  incriminate 
himself;  he  was  entitled  to  the  protection  of  the  law. 

These  things  have  been  gone  into,  so  that,  knowing  these  things  as 
Mr.  Hines  did,  and  knowing,  as  he  evidently  did,  the  efforts  that  were 
put  forth  by  the  Commission  to  stop  rebates,  it  was  certainly  very 
unkind  in  him  to  put  forth  the  insinuations  that  he  did. 

Why  harp  upon  one  string  all  the  time  ?  Why  the  second  section  ? 
It  is  simply  because,  as  I  have  stated  a  moment  ago,  there  is  not  a 
railroad  man  in  the  United  States  who  would  not  stop  paying  rebates 
it  he  could.    I  am  speaking  now  dispassionately  about  tiiese  things. 
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I  was  a  railroad  lawyer  for  manv  years,  attorney  for  one  of  the  prin- 
cipal railroads  in  my  State,  ana  I  think  I  can  look  at  tliis  question 
both  from  the  outside  and  the  in.    Of  course  they  want  to  stop  rebates. 

Senator  Cullom.  Why  don't  they  ? 

Mr.  FiFER.  I  will  tell  you  why  they  don't.  The  trouble  is  that 
these  traffic  men  know  each  other,  not  well  enough,  but  too  well. 
I  do  not  want  to  disparage  them  now,  but  every  mother's  son  of  them 
is  afraid,  and  refuses  to  trust  the  other  fellow.  That  is  the  secret. 
Where  one  road  seems  to  be  getting  more  than  its  share  of  the  tratfic, 
they  are  so  suspicious  that  they  thmk  the  rates  are  being  cut,  and  the 
first  thing  you  know  everybody  is  paying  rebates  and  the  tariffs  are 
going  to  the  demnition  bowwows. 

Senator  Cullom.  What  are  you  going  to  do  about  it? 

Mr.  FiTER.  Well,  I  will  say  this:  Do  not  think,  gentlemen,  that 
you  can  reform  the  world  by  making  law  through  the  ayes  and  no(»s 
of  a  legislative  assembly.  If  you  could,  this  would  be  a  splendid 
world  for  honest  people  to  live  in.  You  never  can  prevent  the 
conwnission  of  crime  and  you  never  can  reform  the  world  by  the 
enactment  of  laws.  The  preacher  and  the  school-teacher  must  do 
their  share,  while  the  lawmaker  and  the  law  pro^sccutor  ai"e  holding 
crime  in  check  as  much  as  they  may. 

So  far  as  the  second  section  is  concerned,  it  is  universally  admitted 
that  never  in  the  history  of  this  country  have  rates  been  so  well 
maintained  as  they  are  at  this  blessed  moment,  and  have  been  for  the 
past  two  or  three  years. 

Senator  Cullom.  By  that  do  you  mean  that  there  has  never  been 
a  time  when  the  law  was  so  well  enforced  ? 

Mr.  FiFER.  Well,  my  colleague.  Judge  Clements,  told  you  about 
what  was  being  done;  that  is  a  wide-open  door,  and  it  is  no  use  for 
me  a^ain  to  travel  over  the  same  ground.  That  section  has  tended 
to  hold  the  railroads  in  restraint.  I  believe  that  the  best  results 
do  not  always  come  by  simply  catching  people  who  have  committed 
crimes  and  sending  them  to  the  penitent iarv.  I  believe  the  restrain- 
ing influence  that  hangs  over  the  heads  oi  people  follows  from  the 
fear  that  if  they  do  wrong  they  are  likely  to  get  into  trouble.  I 
believe  that  that  is  the  most  beneficial  part  of  any  criminal  statute. 
Of  course  there  must  be  an  attempt  to  enforce  it — no  doubt  about 
that — because  if  it  is  utterly  neglected  nobody  will  have  any  respect 
for  it. 

So  that  I  disagree  with  Mr.  Hines  when  he  says  that  the  most 
important  purpose  that  Congress  had  in  view  in  enacting  the  law  was 
found  in  the  second  section.  That  it  is  important,  I  admit;  that  it 
is  the  most  important,  I  deny. 

We  all  agree  that  if  the  second  section  is  not  strong  enough  to 
prevent  rebates  and  drawbacks,  make  it  stronger.  The  railroads  say 
so,  the  Commission  savs  so,  the  great  shipping  public  says  so. 

Senator  Foraker.  If  I  do  not  interrupt  you 

Mr.  FiFER.  Not  at  all ;  ask  me  any  question  you  desire. 

Senator  Foraker.  I  understood  you  to  say  a  moment  ago  that 
there  never  was  a  time  when  rates  were  so  well  enforced  as  they 
have  been  during  the  last  two  or  three  years.  That  followed  im- 
mediately after  your  discussion  of  rebates.  By  that  do  you  mean 
to  have  us  undei^stand  that  rebates  are  not  now  so  much  granted  as 
heretofore? 


3330  BEGULATION   OF   RAILWAY  BATES. 

Mr.  FiFER.  Undoubtedly  that  is  true,  Senator.  While  I  am  on 
that  point  I  will  further  state  that  we  have  taken  occasion,  when 
traffic  men  have  been  before  us — although  it  was  irrelevant  to  the 
subject  under  inquiry — to  ask  questions,  under  the  general  powers 
delegated  to  the  Commission,  to  inform  ourselves  whether  they  knew 
of  any  rebates  being  paid  and  whether  rates  were  being  maintained. 
Further,  Senator,  I  believe  that  rates  are  now  being  maintained. 
What  brought  about  that  happy  condition  is  due  to  several  causes. 
I  think,  as  was  suggested  by  the  Senator  from  Louisiana  [Mr. 
Foster]  yesterday — or  perhaps  it  was  the  Senator  from  Nevada 
[Mr.  Newlands] — that  tnese  are  flush  times,  that  railroads  have  an 
abundance  of  traffic,  and  that  the  inducement  to  cut  rates  does  not  now 
exist.  I  think  there  is  a  large  share  of  truth  in  that.  I  think  it  is 
due  somewhat,  and  very  largely  possibly,  to  the  Elkins  law,  because 
that  tied  up  some  fourteen  roads  from  departing  from  their  rates 
and  paying  rebates.  I  think  there  is  a  general  understanding  among 
railroads  that  they  will  maintain  rates.  It  is  all  these  things  com- 
bined. Of  course  I  have  no  information  in  regard  to  that  matter 
except  as  I  can  gather  it  from  rate  men  and  shippers.  But  I  think  if 
every  traffic  man  in  the  United  States  were  called  before  this  com- 
mittee and  made  to  testify  he  would  say  here,  as  I  have  said,  that 
there  has  scarcely  ever  been  a  time,  certainly  not  in  recent  years,  when 
rates  were  so  well  maintained  as  now,  and  that  there  are  but  few 
rebates  paid. 

Senator  Foraker.  If  we  should  have  a  recurrence  to  the  practice 
of  giving  rebates,  w^hat,  in  your  judgment,  is  the  best  remedy  for 
that? 

Mr.  FiFER.  I  do  not  know  that  I  can  make  any  suggestion.  Senator; 
I  do  not  know  how  the  second  section  could  be  made  any  stronger. 

Senator  Foraker.  I  am  referring  now  to  the  provision,  found  in 
the  Elkins  law,  granting  a  remedy  by  injunction  and  requiring  a 
summary  proceeding  in  court,  if  it  has  jurisdiction,  to  stop  rebates. 
What  would  you  suggest,  by  way  of  amending  the  law,  if  the  prac- 
tice of  giving  rebates  should  again  be  resorted  to  ? 

Mr.  Fifer.  I  do  not  believe,  Senator,  that  I  could  make  any  sug- 
gestion. I  would  not  say  that  the  law  could  not,  perhaps,  be  made 
more  rigid  and  the  way  of  the  transgressor  made  a  little  more  diffi- 
cult. But  yet  I  do  not  see  now  how  I  could  make  any  suggestions 
in  regard  to  that,  except  to  provide  for  expert  examinations  of  the 
books. 

That  disposes  of  the  fifth  and  second  sections ;  that  is,  the  pooling 
and  the  rebate  sections.  • 

You  will  remember  that  at  the  close  of  the  war,  when  the  now  his- 
torical peace  conference  occurred  between  President  Lincoln  and  Alex- 
ander H.  Stephens,  Mr.  Stephens  is  said  to  have  asked  Mr.  Lincoln, 
*'  What  terms  are  you  willing  to  grant?  "  And  it  is  reported  that  Mr. 
Lincoln  replied,  "  If  the  South  will  consent  to  the  abolition  of  slav- 
ery, they  can  write  the  other  conditions."  So,  if  the  right  of  the 
railroads  is  reserved  to  them  to  make  and  control  their  own  rates, 
they  will  consent,  I  take  it,  to  about  all  the  other  conditions. 

But  I  think  you  will  find,  gentlemen,  that  they  will  never  consent 
to  surrender  the  smallest  fraction  of  that  power.  They  will  hold  on 
to  that  like  a  lost  sinner  to  the  Rock  of  Ages.    They  will  never  let 
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go.  And  I  expect,  if  I  were  a  railroad  man,  I  would  take  the  same 
view.  Not  because  these  railroad  men  are  any  worse  than  anybody 
else.  If  you  take  all  the  people  to-day  in  the  IJnited  States  wno  are 
complainmg  in  regard  to  these  matters,  and  let  them  change  places 
with  the  railroad  men,  you  would  hear  just  as  much  complaint, 
perhaps.  The  individuals  might  change  places,  but  the  racket  would 
keep  on  just  the  same. 

Looking  at  it  fairly,  I  know,  and  every  reasonable  man  knows, 
that  some  of  this  talk  about  the  injustice  and  the  inequality  of  these 
tariffs  and  the  conduct  of  railroads  is  unjustifiable  and  unreasonable. 
Much  of  it,  too,  rests  on  a  good  foundation. 

There  are  two  of  those  sections  disposed  of.  .  What  are  the  others? 

The  first,  which  says  that  rates  shall  not  be  unreasonable. 

The  third,  that  you  shall  not  discriminate  between  localities. 

And  fourth,  the  long  and  short  haul  clause  of  the  law. 

Every  one  of  those  sections,  if  violated,  requires  what?  It  requires 
a  change  of  rate.  If  any  railroad  man  can  think  of  any  other  way 
to  correct  a  violation  of  either  one  of  those  sections  ^the  first,  third,  or 
fourth),  let  him  speak  up  now,  or  forever  hold  his  peace.  He  can 
not  do  it.  If  the  rate  is  too  high,  it  must  be  cut  down.  If  there  is  a 
discrimination  between  localities,  one  rata  must  be  cut  down  a  little 
or  the  other  must  be  raised  a  little,  and  a  proper  relation  of  rat-es 
must  be  brought  about. 

As  to  the  long  and  short  haul  clause,  you  can  not  correct  the  ine- 

aualities  unless  there  is  a  change  of  rates.  If  you  will  examine  into 
lie  question,  you  will  find  that  a  ereat  deal  of  injustice  is  done  in 
regard  to  inequalities  between  localities,  excessive  rates,  and  in  the 
long  and  short  haul  clause. 

Before  I  leave  that  I  want  to  make  this  observation,  since  I  am  on 
the  question  now  of  rate  making:  The  railroads  have  the  right,  in 
the  first  instance,  to  make  their  own  rates,  free  and  untrammeled,  so 
far  as  any  governmental  influence  or  authority  is  concerned. 

That  leads  to  the  inquiry.  Is  there  no  limitation  upon  the  power 
of  railroads,  then,  to  make  ratas  in  this  country?  Can  they  charge 
just  what  they  please?     Certainly  not.    There  are  three  limitations: 

First,  competition.  Railroads,  by  combining,  can  do  away  with 
competition,  except  water  competition.  But  there  is  competition  in 
this  country,  both  rail  and  water,  and  the  majority  of  railroad  rates 
in  this  countrv  are  made  by  competition,  either  of  markets  or  by 
direct  competition.  That  is  one  limitation  upon  their  authority. 
What  are  the  other  two  ? 

Another  one  is  the  commercial  conditions.  You  will  hear  traffic 
men  whirl  that  off  their  toiigue.s  as  glibly  as  you  please.  What 
does  it  mean  ?  We  have  heard  this  .question  over  and  over  again, 
until  it  has  become  as  familiar  as  the  primer.  What  are  com- 
mercial conditions?  Suppose  I  own  a  tiiousand  acres  of  timber 
down  South  that  will  make  lumber.  It  will  cost  me  $15  per  thousand 
to  manufacture  that  timber  into  lumber;  the  rate  is  $5  a  thousand; 
the  lumber  in  the  market  is  worth  $20.  If  I  can  not  get  a  reduced 
rate  I  will  allow  that  timber  to  rot  in  the  forest,  because  it  would  be 
a  silly  farce  for  me  to  work  for  nothing  and  manufacture  that  timber 
into  lumber.  I  go  to  a  railroad  man,  explain  to  him  the  circum- 
stances, and  I  say,  "  I  can  not  manufacture  this  timber  into  lumber 
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unless  you  reduce  yo>ir  rate;  if  you  will  reduce  that  I  will  make 
business  for  you  and  I  will  make  something  out  of  it  for  myself." 
In  order  to  move  that  lumber  the  railroad  man  must  reduce  his  rate, 
and  generall}^  does,  and  makes  something  out  of  the  transaction. 
That  is  an  illustration  of  commercial  conditions.  That  is  two 
limitations. 

The  other  limitation  upon  the  power  of  railroads  to  make  rates 
is  what  the  traffic  will  bear. 

Some  traffic  men  will  tell  you  that  that  is  true  and  others  will  hedge 
a  little  on  that.  They  do  not  like  to  come  out  flat-footed  and  admit 
that  they  charge  as  much  as  the  traffic  will  bear.  But  they  do,  all 
the  same.  As  Mr.  Hines  saj^s,  this  is  not  a  religious  or  moral  ques- 
tion. It  is  a  business  question — that  is,  when  these  gentlemen  come 
to  make  their  rates  they  do  not  go  into  a  closet  and  faU  on  their  knees 
and  ask  divine  guidance.  Senator  Ingalls,  you  know,  once  said  about 
our  pilgrim  forefathers : 

First  they  feU  upon  their  knees, 
And  then  upon  the  aborigines. 

Now,  Senator,  consider  our  country  out  on  those  great  prairies, 
those  great  oceans  of  fertility  and  beauty.  Do  you  suppose  that  those 
railroad  men  ride  over  those  prairies  and  take  an  inventory  of 
those  crops  and  say,  "  I  dearly  love  these  people  and  I  intend  to  do 
by  them  as  I  would  that  others  should  do  unto  us? "  Do  they  act 
upon  that  principle?  I  do  not  wish  to  be  understood  as  saying  that 
there  is  no  commercial  honesty  in  the  world.  I  believe  the  world  is 
growing  better,  and  I  think  there  is  more  commercial  honesty  now 
than  ever  before.  I  am  an  optimist,  not  a  pessimist.  But  they  do 
not,  when  they  go  to  make  rates,  apply  tlie  Golden  Rule;  they 
apply  David  Harum's  golden  rule :  "  Do  the  other  fellow  before  he 
can  have  time  to  do  you."' 

Railroad  men  are  just  as  good  as  others  in  regard  to  that;  just  as 
good  as  others.  But  business  is  conducted  on  that  principle.  Not 
that  the  commercial  world  is  generally  dishonest  or  m  particular  is 
dishonest.  But  every  man  is  trying  to  get  the  best  end  of  the  bargain 
if  he  can,  and  if  these  railroad  people  can  get  the  best  end  of  the  bar- 
gain they  will  do  it. 

Now,  what  next?  I  know  that  in  reply  to  all  that  it  is  said — and 
the  questions  that  have  been  asked  by  members  of  this  conmiittee  in- 
dicate that — tluit  the  factory,  the  farm,  and  the  raih'oad  are  all  in 

each 


'men, 
ilroad 

and  the  factory  will  go  hand  in  hand  up  to  a  certain  point,  and  that 
is  the  point  where  the  factory. can  live,  thrive,  and  flourish,  and  fur- 
nish at  that  point  as  much  traffic  for  the  railroad  as  it  could  under 
any  other  condition.  The  railroad  is  not  going  to  strangle  the  fac- 
tory. It  will  foster  that  industry  as  tenderly  as  a  mother  will  her 
child ;  not  for  the  same  purpose — of  love  and  affection — but  for  cold 
dollars,  just  for  cold  dollars,  and  that  is  incentive  enough.     \Vhen 

Jou  reach  the  point  where  the  factory  can  live,  flourish,  and  furnish 
usiness  for  the  railroad,  the  common  interest  of  the  railroads  in  the 
factory  ceases.    They  will  foster  that  industry  not  for  a  day,  not  for 
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a  year,  but  for  all  time,  so  far  as  speaking  from  the  business  point  of 
view  is  concerned. 

Time  was  when  wild-cat  railroading  was  going  on  in  the  country. 
Then  they  would  dart  down  on  a  small  railroad  like  a  hawk  on  a 
spring  chicken  and  get  away  with  as  many  feathers  as  they  could, 
and  they  did  not,  undoubtedly,  care  whether  the  industry  flourished 
or  whether  it  failed.  But  that  has  lon^  since  gone  by,  and  railroad- 
ing is  settling  down  rapidly  now  to  legitimate  business,  and  the  rail- 
roads want  to  foster  these  mdustrias.  It  is  to  their  interest  to  do  so, 
and  that  is  why  they  want  to. 

Let  me  pursue  this  a  little  further.  There  is  frequently  a  wide 
margin  between  the  rate  that  will  allow  a  farmer,  a  coal  miner,  or  a 
factory  man  to  live — a  w^ide  margin  between  that  amount  and  the 
amount  to  which  he  is  justly  entitled.  If  the  farmer  makes  5  per 
cent  on  his  investment  ne  will  not  leave  his  farm,  and  he  ma^  be 
entitled  to  10  per  cent.  The  coal  miner  may,  if  he  only  makes  5  per 
cent,  stick  to  his  coal  mine,  and  he  may  be  entitled  to  10;  likewise 
with  the  factory.  When  it  comes  to  that  point  the  railroads  hold  the 
edge  on  the  factory. 

Senator  Dolli ver.  What  do  you  mean  by  that  ? 

Mr.  FiFER.  I  mean  they  have  them  in  their  power.  The  Senator 
never  played  cards,  I  take  it.  Excuse  me.  I  did  not  recognize  the 
fact.  Senator,  that  perhaps  you  did  not  understand  those  terms. 

The  railroad  has  the  power.  Take  it  to  yourselves,  gentlemen. 
Will  those  engaged  in  any  ordinary  business  exercise  it  for  their  own 
benefit,  or  will  they  divide  the  extra  profit?  I  am  not  going  to 
point  out,  or  attempt  to  point  out,  to  any  great  extent,  w^hat  the  com- 
mittee ought  to  do  or  what  it  ought  to  recommend.  It  is  easy  to  make 
complaints,  it  is  easy  to  find  fault,  but  it  is  the  business  of  statesmen 
to  apply  the  remedy. 

Senator  Cullom.  You  are  one  of  the  Commissioners  undertaking 
to  execute  the  law  that  exist.s.  You  know  whether  there  are  faults 
in  it,  or  places  in  it  that  ought  to  be  strengthened. 

Mr.  FiFER.  I  will  come  to  that.  Senator,  a  little  further  on. 

Senator  Kean.  Before  you  pass  from  this  question  of  rate  making, 
you  have  told  us  how  the  railroads  make  rates.  How  would  you 
make  a  rate? 

Mr.  FiFER.  Of  course  it  is  a  difficult  question  to  make  a  rate.  If 
the  reasonableness  of  a  rate  were  challenged,  I  know  of  no  better  w- ay 
to  test  it,  no  better  standard  by  which  it  shall  be  measured,  than  to 
take  other  rates  throughout  the  country  on  the  same  product,  luider 
like  circumstances  and  conditions,  and  find  out  if  you  can  whether 
the  rate  by  which  you  measure  the  challenged  rate  is  a  rate  that  is 
made  by  competition.  If  it  is,  and  is  a  rate  of  long  standing,  you 
can  not  go  very  far  wrong  in  establishing  that.  If  there  had  been 
no  railroads  yesterday  in  this  country,  and  to-day  they  were  all 
dropped  down  on  us  just  as  they  are,  without  any  schedule  of  rates 
ever  naving  existed,  and  you  told  all  the  traffic  managers  in  the 
United  States,  "  Now,  come  and  make  rates  for  these  railroads,"  they 
would  have  a  great  big  job.  But  that  is  not  the  case  at  all.  These 
rates  are  of  long  standing.  The  railroads  have  been  making  rates 
for  sixty  or  seventy-five  years,  and  there  are  standards  by  which  these 
rates  are  measured. 
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Take  all  the  common  law  that  it  has  taken  a  thousand  years  to  build 
up,  our  constitutions,  and  our  statutes.  Wipe  them  all  out,  and  then 
undertake  to  build  up  a  system  of  laws — either  by  this  body  of  men 
or  any  other — in  a  day,  and  you  will  find  that  you  Avill  have  a  great 
big  job  on  hand.  Constantly  society  and  legislative  bodies  are  ^ht- 
ing,  so  to  speak,  on  the  skirmish  line.  New  questions  are  arising  every 
day.  You  take  old  principles  and  apply  them  to  new  conditions,  and 
society  and  government  go  on  progressively  from  day  to  day.  Now 
and  then  you  encounter  a  new  principle — the  railroad,  the  telegraph, 
and  the  telephone — and  all  these  questions  have  brought  up  new  con- 
ditions. They  raise  new  questions,  and,  so  far  as  the  courts  can,  they 
apply  the  old  principles  to  the  new  conditions,  as  every  judge  or  lavi^- 
yer  throughout  the  country  knows. 

So  with  rate  making.  There  is  a  sort  of  fixedness  about  it  that 
people  understand.  The  shippers  understand  it.  Everybody  who 
has  to  do  with  shipments  understands  it. 

Now,  gentlemen,  I  have  explained  a  condition  without  suggesting 
a  remedy.  I  shall  do  that  later  on.  Let  us  see  further  in  regard  to 
the  actual  condition  of  some  of  the  rat^s.  Glance  your  eye  upon  the 
map  hanging  upon  the  wall,  and  you  will  see  that  lietween  the  Rocky 
Mountains  and  the  Athuitic  sea  coast  that  country  is  travei'sed  by  large 
navigable  rivers — the  Mississippi  and  the  Ohio  and  their  tributaries. 
You  will  see  that  the  Great  Lakes  reach  nearly  halfway  across  the 
continent.  That  water  communication  has  in  all  time,  and  will  for 
all  future  time,  modify,  regulate,  and  control  railroad  rates  through- 
out the  great  Mississippi  Valley.  I  could  explain,  and  it  would  be 
interesting,  if  you  had  time  to  listen,  how  one  water  rate  will  affect 
the  rates  over  a  large  country. 

Take  the  grain  rate  from  Chicago.  Generally,  when  navigation 
open^,  the  railroads  put  down  their  grain  rates,  by  reason  of  water 
competition,  2^  cents  on  a  hundred  pounds.  It  was  suggested  here, 
I  noticed,  last  week,  I  believe,  as  to  where  went  this  profit  derived 
from  the  demoralization  of  freight  rates.  Gentlemen,  from  the  best 
light  I  can  get  upon  the  subject,  I  believe  that  for  the  most  part  it 
goes  to  the  producer.  I  know  here  recently,  when  we  were  examining 
witnesses  in  regard  to  the  differentials  between  the  four  great  North 
Atlantic  seaports,  Boston,  New  York,  Philadelphia,  and  Baltimore, 
a  few  years  ago  there  w^as  a  wretched  demoralization  of  the  grain  rate 
from  the  West  to  the  Atlantic  seaboard,  bringing  it  down  to  7  cents  a 
hundred,  and  I  specifically  inquired  of  the  shippers  and  railroad  men 
where  that  profit  went.  It  was  said  the  railroads  were  carrying  at  a 
loss.  The  grain  men,  the  middlemen,  said  they  made  no  more  than 
when  the  rate  was  17  or  20  cents.  "  Where  did  it  go? "  I  inquired. 
They  said  that  it  went  to  the  producer  for  the  main  part.  The  pro- 
ducers are  the  men  planting  corn  in  Illinois  to-day.  They  are  not 
here. 

Senator  Foraker.  Did  you  examine  the  market  reports  of  that 
period  to  see  whether  or  not  there  was  any  explanation  in  them  as  to 
what  l)ecame  of  the  profits  on  that  grain  ? 

Mr.  FiFER.  No. 

Senator  Foraker.  They  would  have  told  the  tale  conclusively, 
would  they  not  ? 

Mr.  FiFER.  I  did  not  examine  the  market  quotations  of  that  time. 
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Tliis  question  was  not  really  in  issne,  and  I  inquired  about  it  for  gen- 
eral information  only.  But  this  investigation  gave  the  members  the 
opportunity  to  inquire  alwut  this  matter,  to  bring  up  that  question. 

Senator  Foraker.  I  am  not  disputing  your  proposition,  but  would 
not  the  market  quotations  for  that  time  have  told  that  tale  conclu- 
sively? 

Mr.  FiFER.  Yes;  they  would  have  told  exactly;  but  this  was  only 
a  collateral  question. 

Senator  Foraker.  It  soomod  to  me  that  those  prices  would  show 
whether  the  producers  got  that  profit  or  not. 

Senator  Culix)m.  What  was  the  date  of  that  rate  cutting  when  the 
rate  was  7  cents? 

Mr.  Fifer.  I  do  not  know  exactly  when  it  was,  Mr.  Chairman — 
about  four  or  five  years  ago. 

Senator  Foraker.  What  was  the  date  when  the  rates  fell  and  when 
you  inve-stigated  the  subject  of  differentials  as  lx*.tween  Boston,  New 
.York,  Philadelphia,  and  Baltimore? 

Commissioner  Knai»p.  I  think  it  was  about  the  beginning  of  1904, 
and  related  to  ex-lake  OTain  from  Buffalo. 

Senator  Foraker.  He  was  not  talking  about  any  ex-lake  grain. 

Mr.  Fifer.  No,  Mr.  Chairman,  you  did  not  understand  the  inquiry. 
There  was  a  rate  war.  The  roads  Iwiding  from  Butfalo  to  New  York 
insisted  that  they  ought  to  share  in  v/hat  is  called  the  ex-lake  gi*ain — 
that  is,  the  jrrain  that  goes  to  Buffalo  by  water,  and  there  had  l)een  a 
differential  in  favor  of  Baltimore  and  Philadelphia;  but  they  got 
into  a  war  and  reduced  the  rate  down  to  the  fraction  of  a  cent,  out- 
rageously; the  rates  were  utterly  demoralized. 

Senator  Kean.  You  say  that  was  in  1004? 

Mr.  Fifer.  In  1904,  but  the  demoralization  of  grain  rates  was 
previous  to  that.    The  testimony  in  that  case  will  show. 

I  have  shown  you  what  there  is  on  the  east  side  of  the  Rocky 
Mountains.  Now  glance  your  eye  to  the  Pacific  coast,  and  you  will 
see  that  there  are  no  ^reat  rivers  running  from  the  interior  to  the 
coast;  no  lakes,  except  in  the  extreme  northern  porti(m  perhai)s. 

Now,  if  you  please,  examine  the  railroad  rates  of  what  is  called  the 
Middle  West  and  the  Pacific  coast.  I  am  not  good  enough  in  remem- 
bering figures  to  run  through  that  in  my  mind  particularly,  and  I 
failed  to  make  copies  of  them;  but  the  tariffs  are  on  file  in  our  office 
and  will  show  for  themselves.  To  begin  with,  from  the  Missouri 
River  to  the  Atlantic  s(mi board  there  is  what  is  called  a  blanket  or 

E)stage-stamp  rate,  so  that  a  merchant  going  from  San  Francisco 
ast  to  buy  g<K)ds — it  makes  no  ditference  whether  he  buys  at  Omaha 
or  Chicago,"  Pittsburg  or  New  York — his  freight  from  the  point 
where  the  goods  are  purchas(Hl  is  exactlv  the  same  to  the  Pacific  ter- 
minal— Los  Angc^les,  San  Francisco,  l\)rtland,  and  Seattle.  It  is 
exactly  the  same.  Now,  it  is  just  the  reverse  when  you  get  on  to  the 
Pacific  coast.  I  draw  those  comparisons  in  proof  of  my  assertion  that 
railroads,  when  they  get  a  factory  or  an  industry  where  it  has  no  com- 
petition, when  it  is  helpless,  so  to  speak,  they  make  the  rate — and  thai 
IS  the  only  limitati(m — just  exactly  what  the  traflic  will  l)ear.  I  think 
those  western  mountain  rates,  so  cjiUed,  are  too  high.  Now,  I  had  our 
auditor  examine  some  of  them  only  a  short  time  ago,  and  let  us  take 
the  matter  of  window-shade  cloth,  just  as  an  example.     From  New 
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York  to  Salt  Lake  City  the  rate  is  $2.30  per  hundred.  From  New 
York  City  to  San  Francisco  it  is  $1.  Yon  take  cotton  goods.  From 
New  York  to  San  Francisco  it  is  $1,  and  from  New  York  to  Salt  Lake 
City  it  is  just  double,  $2. 

Senator  Foraker.  Why  is  that? 

Mr.  FitTSR.  Well,  I  will  tell  you.  It  is  a  long  story,  but  I  need  Dot 
tell  it  all. 

Senator  Foraker.  No;  you  can  tell  it  in  a  word. 

Mr.  Fifer.  That  was  affected  by  the  water  competition  from 
New  York,  and  unless  the  railroads  make  a  rate  at  the  Pacific  coast 
terminals  that  will  take  the  freight  from  the  water  and  put  it  upon 
the  rails,  it  will  go  by  water,  ana  they  must  meet  the  water  competi- 
tion at  the  Pacific  coast  terminals.  They  make  a  very  plausible  and. 
I  will  say,  in  many  instances  a  very  just  argument  in  the  advocacy  oi 
the  lesser  cost  for  a  longer  haul.  I  will  say  further  that  the  rail- 
road, in  my  judgment,  could  not  get  along  m  this  country  without 
that  provision,  without  that  elasticity. 

Senator  P\)raker.  Then  the  low  rate  for  the  through  haul  is,  I 
conclude,  all  right,  in  your  judgment? 

Mr.  Fifer.  They  meet  that,  and  certainly  nobody  can  object  to  a 
low  rate. 

Senator  Foraker.  They  must  either  give  the  low  rate  or  let  the 
business  go  ? 

Mr.  Fifer.  Yes.  I  will  explain  that.  They  make  this  argument,  for 
instance — and  what  I  say  in  respect  to  this  will  apply  to  every  other 
Pacific  coast  terminal.  They  say,  for  instance,  we  have  a  railroad  run- 
ning from  Salt  Lake  on.  We  have  what  is  known  in  railroad  parlance 
as  "  fixed  "  charges,  and  they  say  that  if  we  do  not  carry  that  freight 
and  meet  the  water  competition  we  can  not  carry  it  at  all.  That 
frcMglit,  in  theory,  is  just  the  same — it  is  treatea  by  the  railroads 
exactly  the  same  as  if  it  all  reached  the  Pacific  coast  by  water  or 
originated  at  that  point,  was  manufactured  there,  and  then  comes 
east.  That  is  the  principle  on  which  it  is  done.  They  say,  further, 
that  we  can  make  a  little  something  by  hauling  that  freight  to  the 
terminal,  and  if  we  do  not  do  it  the  water  will  take  it  there.  The 
freight  will  go  there  at  the  reduced  price,  and  they  contend,  therefore, 
that  it  is  no  discrimination  to  Salt  Lake  City,  provided  always  that 
the  rate  to  Salt  Lake  City  is  a  reasonable  rate.  Now,  that  is  their 
position. 

Senator  Foraker.  And  you  come  back,  then,  to  that  question  as  to 
whether  the  rate  to  Salt  Lake  City  is  reasonable? 

Mr.  Fifer.  Yes;  you  get  back  to  that.  Now,  there  is  where  the 
greatest  stumbling  block  is  for  traffic  men  that  I  have  found.  It 
arises  just  there.  There  is  no  way  of  getting  around  it  in  the  world, 
and  it  is  this:  They  say  they  make  a  small  profit,  and  they  say  by 
engaging  in  that  traffic  to  the  terminal  they  can  get  a  little  something, 
and  therefore  make  even  less  on  the  other  lines  of  their  roads. 

Senator  Foraker.  That  is,  even  less  to  Salt  Lake  City,  keeping  up 
your  illustration  ? 

Mr.  Fifer.  Yes;  but  if  they  would  spread  that  rate  all  over  the 
lines  of  their  road  they  would  soon  be  in  chancery,  and  I  think  that 
is  true. 

Senator  Foraker.  That  is,  you  do  think  that  a  dollar  rate,  for  in- 
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stance,  for  a  long  haul  would  not  be  a  profitable  rate,  if  that  were 
spread  over  the  whole  system  ? 

Mr.  FiFER.  I  do  not  think  so.  I  think  they  are  right  about  that, 
but  here  comes  the  trouble  for  railroad  traffic  men,  and  I  think  they 
are  the  smartest  men  in  the  world.  Wlien  we  were  investigating  that 
water  competition  around  the  Horn,  because  we  had  that  question 
up,  they  would  explain  it  and  make  you  see  it  so  vividly  that  you 
could  fairly  hear  the  flapping  of  the  sails  as  the  vessels  rounded  Cape 
Horn.  So  that  they  can  einbellish  those  things.  I  do  not  dare  say 
that  they  swear  to  what  is  not  true.  It  does  not  lie  in  my  mouth  to 
come  here  and  say  that,  and  I  do  not,  but  they  can  make  their  side 
appear  the  best  always,  and  here  is  a  point  that  is  always  difficult  for 
them  to  get  around.  If,  for  instance,  j^ou  take  the  rate  I  have  men- 
tioned on  window-shade  cloth  from  New  York  to  Salt  Lake  City — 
$*i.;U) — carrying  it  800  miles  farther  they  charge  only  $1,  and  that 
dollar  rate  affords  them  a  slight  profit,  is  not  their  rate  of  $2.30  ex- 
cessive to  Salt  Lake?     That  is  the  question. 

Senator  Culix)m.  Does  not  that  fact  almost  conclusively  make  it 
appear  to  be  unreasonable  to  charge  $2.30? 

Mr.  FiFER.  Yes.  Now,  let  us  be  fair  about  it.  The  men  who  build 
a  city  in  the  interior  of  a  continent,  in  a  mountainous  district,  can  not 
expect  to  get  as  reasonable  a  rate  as  the  men  who  build  their  city  upon 
the  shore  of  the  sea.  Anybodv  can  see  that,  and  yet,  granting  all 
that,  do  not  the  conditions  which  I  have  stated  indicate  that  the 
rate  upon  these  articles  to  Salt  Lake  City  is  excessive,  illustrating  my 
original  proposition  that  the  railroads  impose  such  tariffs  when  they 
have  a  factory  or  an  industry  all  in  their  power — just  such  tariff  as 
the  traffic  will  bear?  Now,  Mr.  Hines  in  the  course  of  his  testimony 
said  that  he  would  ten  times  rather  have  an  industry  on  his  road 
where  there  was  no  competition  than  an  industry  at  the  end  of  his 
line  where  there  was  competition.  Why  would  he  rather  have  that? 
Turn  it  over  and  look  at  it.  Simply  because  at  the  end  of  his  road 
the  rate  would  be  fixed  by  competition.  AVhen  it  is  a  solitary  indus- 
try on  a  single  line  of  railroad  and  that  railroad  his,  he  will  determine 
what  the  rate  shall  be,  and  that  is  why  he  would  ten  times  prefer  to 
have  an  industrv  on  his  road.  He  said  he  would  foster  it,  and  so  he 
will. 

Senator  Foraker.  I  want  to  ask  you  a  question  right  there. 
Assuming,  now,  that  the  difference  in  the  rate  between  San  Francisco 
and  Salt  Lake  City  is  conclusive,  as  Senator  CuUom  says,  as  showing 
that  the  rate  to  Salt  Lake  City  is  unreasonable,  what  would  that  be — 
a  discrimination  against  Salt  Lake  City? 

Mr.  FiFER.  No;  an  exc(».ssive  rate  to  Salt  Lake. 

Senator  Forakek.  And  if  so,  have  you  or  not  a  remedy,  in  your 
opinion,  already? 

Mr.  FiFER.  I  was  going  to  come  to  that  later  on ;  I  was  going  to 
speak  of  that. 

Senator  Foraker.  I  do  not  want  to  interrupt  the  course  of  your 
ar^ment,  but  I  want  to  know  right  now,  when  you  reach  that 

Somt — admitting  that  this  higher  rate  to  an  intermediate  point  is  a 
iscrimination  against  that  locality,  being  on  the  same  line — have 
you  not  a  complete  remedy  now  under  the  Elkins  law;  or  if  it  be  on 
different  lines  and  the  rate  is  so  high  as  to  amount  to  a  discrimina- 
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tioii  in  favor  of  a  locality  on  another  line,  have  you  not  a  remedy,  or 
have  you  ?     I  simply  want  the  benefit  of  your  opinion. 

Mr.  FiFER.  I  will  say  this  much  right  now  in  regard  to  that:  You 
take  the  long  and  short  haul  clause  and  you  take  the  third  provision, 
that  there  shall  be  no  discrimination  between  localities.  Now^  it 
seems  to  me  that  both  those  provisions  might  apply  to  the  situation. 

Senator  Foraker.  You,  ot  course,  agree  with  the  construction  of 
the  long  and  short  haul  clause  that  the  Interstate  Commerce  Com- 
mission has  given  to  it  and  that  the  courts  have  given  to  it? 

Mr.  FiFER.  Oh,  I  think  perhaps  I  bow  to  the  decision  of  the  court 
and  agree  that  the  court  is  right. 

Senator  Foraker.  You  do  not  bow ;  you  are  a  part  of  the  decision  ? 

Mr.  Fifer.  Yes;  but  at  the  same  time  the  legislature  could  have 
modified  that  long  and  short  haul  clause  in  this  way:  It  now  says 
that  the  railroad  shall  not  charge  more  for  a  short  haul  than  it  does 
for  a  long  haul  over  the  same  line  of  road  in  the  same  direction, 
where  the  shorter  haul  is  included  in  the  longer  one,  where  the  cir- 
cumstances and  conditions  are  substantially  the  same.  Now,  they 
could  have  made  it  still  more  favorable  to  the  railroads,  and  said, 
"  where  there  is  the  slightest  competition."  They  have  said,  "  where 
the  circumstances  and  conditions  are  substantially  the  same."  The 
view  of  the  Commission  has  been  overruled  by  the  courts  several 
times  regarding  this  clause. 

^  Senator  Foraker.  Now,  we  want  to  get  to  the  point  of  this  whole 
controversy.  The  question  is  whether  we  are  going  to  amend  or 
supplement  this  law.  Would  you  have  us  strike  out  of  the  long  and 
short  haul  clause,  that  provision  "  under  substantially  similar  cir- 
cumstance.s  and  conditions,"  and  make  it  an  arbitrary,  ri^id  rule, 
that  there  shall  be  more  charged  for  the  long  haul,  proportionately, 
than  for  the  short  haul  ? 

Mr.  Fifer.  Just  the  exact  limitation  that  ought  to  be  placed  there 
is  not  clear  in  mv  own  mind. 

Senator  Foraker.  If  we  strike  it  out,  transcontinental  lines  would 
go  absolutely  out  of  transcontinental  business,  would  they  not,  so 
far  as  their  long  hauls  are  concerned? 

Mr.  Fifer.  It  would  not  do  to  apply  it  on  the  Pacific  coast,  be- 
cause the  Avater  competition  on  that  coast  is  a  controlling  factor.  It 
would  not  do,  but  just  what  limitation 

Senator  Culix)m.  What  limitation  would  you  put  upon  the  statute 
making  it  stronger  against  extravagant  differences? 

Mr.  Fifer.  I  have  thought  if  it  was  left  to  the  Commission  to  say 
that  they  should  examine  into  and  permit  this  thing  to  be  done 

Senator  Dolliver.  Didn't  they  do  exactly  that  same  thing  when 
the  Commission  was  first  organized? 

Mr.  Fifer.  I  could  not  speak  in  reference  to  that,  because  I  have 
only  been  on  the  Commission  a  short  time. 

Senator  Dolliver.  How  is  that.  Judge  Knapp?  Did  not  the  Com- 
mission entertain  the  petitions  of  a  multitude  of  roads  to  be  relieved 
of  this  short-haul  provision  ? 

Mr.  Commissioner  Knapp.  Broadly  speaking,  I  think  the  carriers 
generally  assumed  that  the  fourth  section  imposed  a  limitation  which 
they  must  either  observe  or  get  relief  from  under  some  other  clause, 
ana  at  least  to  avoid  any  risk,  and,  as  a  matter  of  prudence,  they 
appear  to  have  made  very  general  applications  for  relief. 
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Senator  Dolliver.  What  action  did  the  Commission  take  on  those 
applications? 

Mr.  Commissioner  Knapp.  You  will  find  that  very  fully  set  forth 
in  the^  opinion  delivered  in  what  is  known  as  the  '*'  Louisville  and 
Nashville  Case,"  in  the  early  work  of  the  Commission. 

Senator  Foraker.  You  take  the  same  position  there  that  the  courts 
take,  do  you  not,  that  you  would  take  into  account  the  question  of 
conditions? 

Mr.  Commissioner  Knapp.  No;  the  courts  have  given  a  much 
more  liberal  and  extensive  meaning  to  the  phrase  "  similar  circum- 
stances and  conditions  "  than  the  Commission,  I  think. 

Senator  Foraker.  Which  case  is  it  that  you  refer  to? 

Mr.  Commissioner  Knapp.  It  is  in  the  first  volume,  in  the  first  year. 

Senator  Foraker.  But  I  was  speaking  of  recent  decisions.  In  all 
your  recent  decisions  you  have  followed  the  interpretation,  of  course, 
iriven  Iw  the  courts? 

Mr.  Commissioner  Knapp.  Oh,  certainly;  so  that,  if  I  may  have 
a  word,  if  I  understand  the  law  now,  if  in  point  of  fact  the  circum- 
stances and  conditions  at  a  long-distance  point  are  substantially  dis- 
similar, no  matter  for  what  reason,  the  fourth  section  does  not  apply. 

Mr.  FiFER.  There  was  a  gentleman  who  appeared  here  last  week 
from  Tennessee,  a  gentleman  who  so  delightfully  entertained  and 
instructed  us  all  in  regard  to  the  growth  and  development  of  the 
South,  all  brought  about  by  the  railroads.  You  remember  his  well- 
turned  periods  and  his  flashes  of  rhetoric — very  eloquent  indeed. 

Senator  Foraker.  There  have  been  so  many  gentlemen  of  that 
kind  before  the  committee  recently  that  I  do  not  recall  him. 

Mr.  FiFER.  Tliis  was  one  special  gentleman  who  was  from  Ten- 
nessee. As  the  gentleman  progi'essed  he  became  more  serious,  and 
as  he  scurried  up  and  down  the  gussets  and  seams  of  Hamilton's 
and  Jefferson's  old  clothes  and  described  the  awful  chasm  toward 
which  the  country  was  tending — that  is.  Government  ownership  of 
railroads — I  confess  that  the  cold  chills  went  up  my  spinal  column, 
my  teeth  chattered,  and«my  knees  knocked  together,  as  I  seemed  to 
stand  on  the  awful  brink  of  this  awful  precipice,  and  I  looked 
around  for  some  of  those  impoverished  widows  and  orphans  expect- 
ing every  moment  to  be  precipitated  to  the  base  of  that  abyss.  Now, 
he  said  that  he  represented  the  entire  South,  as  I  rememlier  his  lan- 
guage, in  this  question. 

Kow,  gentlemen,  I  beg  you  to  remember  that  the  South  is  a  great 
big  country,  and  if  he  were  representing  the  whole  South  on  this 
industrial  or  rate  question  he  certainly  must  be  a  very  busy  man,  and 
it  was  very  kind  in  Judge  Clements  to  give  way  until  he  could  give 
his  testimony.  I^et  us  examine  and  see  whether  the  gentleman  rep- 
resents all  the  southern  section  on  this  rate  question.  Down  on  the 
northern  limits  of  South  Carolina,  or  the  southern  limits  of  North 
Carolina,  is  the  city  of  Charlotte,  of  about  20,000  inhabitants.  From 
New  Orleans  to  what  is  known  as  the  "  Virginia  cities  " — Richmond, 
I^nchburg,  and  Norfolk — is,  in  round  numbers,  ahoni  800  miles. 
Charlotte  is  about  halfway,  about  half  that  distance.  The  people 
down  there  complained  to  the  Commission  of  this  state  of  facts^— 
that  on  some  articles  of  traffic  from  New  Orleans  to  Charlotte  the 
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rale  is  double  what  it  is  to  the  Vircrinia  cities,  twice  the  distance. 
There  is  no  railroad  competition.  The  Southern  Railway  and  the 
Seaboard  Air  Line  reach  the  same  city,  but  they  claimed  that  they 
were  under  the  same  control  and  the  same  management,  and  that 
competition  was  done  away  with.  But  that  state  of  facts  existed. 
Now,  then,  the  other  side  of  this  case,  the  side  of  the  railroads,  is 
that  they  want  to  do  business  in  the  Virginia  cities,  and  must  meet 
the  water  competition  that  reaches  the  Virginia  cities  by  the  ocean — 
the  same  old  question,  but  I  call  attention  to  this  disparity  now. 
Per  ton  per  mile  the  rate  to  Charlotte  is  four  times  what  it  is  to  the 
Virginia  cities  per  ton  per  mile.  If  they  can  do  business  wt  a  slight 
profit,  however  slight,  carrying  the  same  goods  right  through  Char- 
lotte— I  leave  it  to  you — whether  if  they  do  business  at  a  slight  profit 
to  the  Virginia  cities  the  intermediate  rate  is  not  too  high. 

Senator  Foraker.  That  is  on  the  same  line  of  road,  is  it? 

Mr.  FiFER.  The  same  line  of  road,  the  Southern  road.  I  don't 
know  whether  the  Southern  road  reaches  all  the  Virginia  cities  or 
not. 

Senator  Foraker.  How  did  that  come  to  the  attention  of  the 
Interstate  Commerce  Commission? 

Mr.  Fifer.  It  came  to  the  attention  of  the  Interstate  Conmierce 
Couiniission  by  complaint  duly  filed. 

Senator  Cullom.  Have  you  tried  the  case? 

Mr.  Fifer.  The  testimony  has  been  heard,  but  no  decision  has  been 


we,  after  a  great  deal  of  consideration,  undertook  to  provide  tor  in 
the  Elkins  law  where  it  provides  in  the  third  section  that  all  discrimi- 
nations of  that  character  particularly  might  be  enjoined,  and  it 
would  be  the  duty  of  the  court  to  proceed  summarily,  provided  the 
Interstate  Commerce  Conmiission  would  make  the  complaint. 

Mr.  Fifer.  Senator,  you  will  find  that  is  the  most  difficult  thing,  in 
my  judgment,  you  will  have  to  deal  with  wl^n  you  undertake  to  crys- 
tallize all  this  talk  into  a  bill.  It  is  easy  to  talk;  it  is  easy  to  find 
fault. 

Senator  Foraker.  What  I  want  to  find  out  is  why  did  not  the 
Interstate  Commerce  Commission,  with  this  law  before  it  and  that 
complaint  made  out,  institute  a  proceeding  under  this  statute. 

Mr.  Fifer.  Well,  I  thought  I  would  speak  of  that  in  its  proper 
place. 

Senator  Foraker.  I  just  want  to  get  at  the  facts. 

Mr.  Fjfer.  My  construction  of  the  law  is  that  the  courts  could  do 
no  more  than  the  Commission  could  do. 

Senator  Foraker.  They  could  enjoin  it,  couldn't  they? 

Mr.  Fifer.  The  courts  could  enjoin  them  from  charging  that  rate. 

Senator  Foraker.  No;  could  enjoin  the  discrimination. 

Mr.  Fifer.  Well,  enjoin  the  discrimination.  I  have  already  pointed 
out  that  the  violation  of  each  one  of  these  sections  involves  a  rate, 
and  while  the  court,  if  the  rate  is  too  high,  may  do  as  the  Commis- 
sion does,  declare  the  rate  too  high  and  excessive,  and  may  enjoin  its 
enforcement,  yet  there  it  must  stop. 
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Senator  Foraker.  You  take  the  view,  do  you,  that  the  court  has  no 
right,  even  though  you  would  seek  to  make  that  an  issue,  to  enjoin 
anything  in  excess  of  what  was  a  reasonable  rate,  which  the  law  says 
shall  be  the  lawful  rate? 

Mr.  FiFER.  Yes;  the  court  might  enjoin  the  rate  that  is  in,  but  I 
do  not  believe  that  the  court  can  ever  substitute  one  rate  for  another. 

Senator  Foraker.  Nobody  ever  contended  that  any  court  could. 
That  never  was  thought  or,  as  I  understand  it,  by  anybody;  but 
there  is  a  difference  of  opinion,  and  I  only  want  to  know  whether 
you  as  a  lawyer  believe  that,  it  is  not  competent  for  a  court  of  equity 
to  enjoin  anything  which  you  allege  to  be  in  excess  of  a  reasonable 
rate,  if  they  found  your  allegation  had  been  sustained  by  the  proof. 

Mr.  FiTER.  The  decision  in  what  we  call  the  Wichita  Case  would 
indicate  that  a  court  would  enjoin  unjust  or  undue  discrimination, 
and  that  the  court  would  enjoin  an  excessive  rate.  The  court,  in 
other  words,  could  do  just  what  the  Commission  does,  and  no  more, 
and  if  you  leave  the  Commission  and  go  to  the  court  you  are  travel- 
ing in  a  circle  and  reach  the  same  point  from  which  you  started. 

Senator  Foraker.  Is  there  not  this  difference:  The  Commission 
can  condemn  and  that  is  all  they  can  do;  but  the  court  can  at  once 
enjoin  not  only  the  collection  of  the  rate  which  may  he  unreasonable, 
but  the  collection  of  any  rate  which  is  in  excess  of  the  lawful  rate? 

Mr.  FiFER.  Yes ;  but  who  is  to  determine  what  the  reasonable  rate 
will  be? 

Senator  Foraker.  The  court  Is  there  any  trouble  about  that  as 
a  proposition  of  law  ? 

Mr.  FiFER.  I  think  there  is  a  great  deal  of  trouble. 

Senator  Foraker.  I  would  like  to  have  some  lawyer  point  it  out. 

Mr.  FiFER.  There  is  a  trial,  we  will  say,  in  your  State  court  before 
a  jury.  The  jury  renders  excessive  damages,  and  you  take  the  case 
to  the  appellate  court.  The  court  may  reverse  it  solely  on  account 
of  the  excessive  damages.  Can  the  court  fix  what  the  verdict  ought 
to  be? 

Senator  Foraker.  Well,  it  is  not  an  analogous  case,  because  the 
interstate-commerce  act  says  that  a  railroad  may  charge  a  reasonable 
rate  and  that  it  shall  not  charge  any  more.  In  other  words,  a  rea- 
.sonable  rate  is  a  lawful  rate  and  anything  in  excess  of  a  reasonable 
rate  is  unlawful.  Now,  suppose  they  charge  $1.25  where  they  should 
charge  $1.  The  question  is  not  whether  $1.25  is  unreasonal)le,  unless 
the  pleader  raises  only  that  issue;  it  is  certainly  competent  for  him  to 
raise  the  issue  whether  anything  in  excess  of  $1  is  unreasonable  and 
because  if  $1  l>e  the  maximum  reasonable  rate  that  is  the  rate  pre- 
scribed by  the  statute.  The  court  can  enjoin  that  on  a  state  of  facts 
presented,  but  of  course  if  to-morrow  the  conditions  change,  that 
injunction  would  not  be  binding  under  changed  conditions,  though  a 
railroad  would  not  be  very  likely  to  violate  what  the  court  had  found. 

Mr.  FiFER.  ^Miat  kind  of  a  (iecree  would  you  enroll?  Enjoin  the 
excessive  rate,  of  course.  To  go  further  and  enjoin  an  unreasonjible 
rate  as  unlawful  without  naming  the  unn^asonable  rate  vou  would 
condemn  what  the  statute  already  coiulenins,  and  the  (luestion  is  still 
left  open  as  to  what  a  reasonable  rate  is.  If  you  fix  that,  then  it  is 
the  fixing  of  a  rate  by  the  court.     But  lawyers  perhaps  will  differ  in 
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regard  to  the  duties  and  power  and  the  rights  of  courts  in  that  par- 
ticular.    I  expect  you  and  I  differ  in  respect  to  that. 

Senator  Foraker.  I  hear  a  great  discussion  of  the  right  of  a  court 
to  fix  a  rate  which  is  simply  striking  at  n  man  of  straw.  I  nerer 
heard  anybody  propose  to  have  rates  fixed  by  a  court. 

Mr.  FiFER.  I  understood  from  some  inquiries  here  yesterday  it 
was  supposed  that  the  court,  in  saying  that  a  rate  was  too  high,  by 
that  simple  mental  oj>eration  must  or  necessity  decide  what  was  a 
reasonable  rate  and  might  suggest  it.  I  think  you  asked  that  ques- 
tion yourself. 

Senator  Foraker.  I  perhaps  did.  I  am  only  trying  to  get  your 
view  now. 

Mr.  Fifer.  My  view  is  this,  that  the  rate-making  power  is  the 
exercise  of  a  legislative  power. 

Senator  Foraker.  Yes ;  we  are  all  agreed  upon  that. 

Mr.  Fifer.  That  you  can  confer  that  power  upon  some  adminis- 
trative body,  but  you  can  not  confer  it  upon  the  courts;  that  you 
can  not  confer  a  little  power  upon  the  courts  any  more  than  you 
can  confer  a  big  power;  that  the  size  of  the  dose  does  not  change 
the  quality  of  the  medicine.  If  you  can  confer  a  little  power  to 
fix  rates,  you  can  confer  upon  the  courts  the  power  to  make  the 
entire  schedule. 

Senator  Foraker.  Well,  we  will  agree  you  can  not  confer  anj^.  I 
wanted  simply  to  get  the  benefit  of  your  legal  opinion,  and  it  is 
important  because  you  are  a  member  of  the  Commission  and  a 
lawyer  of  experience. 

Senator  Culix)m.  I  want  to  follow  that  inquiry  of  Senator  Fora- 
ker's  a  little  further.  As  I  understand  it,  you  do  agree  that  a  judge, 
a  court,  if  an  application  is  made  to  it  for  an  injunction  under  the 
Elkins  law,  may  grant  the  injunction. 

Mr.  Fifer.  Yes. 

Senator  Cullom.  And  by  that  declare  that  the  common  carrier 
shall  not  charge  that  rate  any  longer  ? 

Mr.  Fifer.  Yes. 

Senator  Cullom.  Now,  then,  what  is  the  result?  If  they  do  busi- 
ness, they  have  to  put  down  the  rate. 

Mr.  Fifer.  Yes. 

Senator  Cullom.  Well,  that  is  what  we  want. 

Mr.  Fifer.  Just  the  power  that  the  Commission  can  exercise,. and 
that  is  what  I  say.  You  are  traveling  in  a  circle  and  you  do  not  get 
anywhere. 

Senator  Cullom.  The  Commission  does  not  need  to  exercise  any 
power  at  all  except  to  make  application  to  the  court  for  that 
injunction. 

Mr.  Fifer.  That  is  all  true.  I  think  we  understand  one  another, 
but  while  we  are  on  that  I  want  to  note  another  point,  and  that  is 
that  our  railroad  friends  sav  that  thev  do  not  want  the  Commission 
to  lay  its  ignorant  hands  upon  their  freight  rates — that  they  want 
men  of  experience — and  yet  they  say  that  they  want  to  go  to  the 
courts.  Are  j^ou  going  to  turn  all  the  lawyers  off  the  bench  and  put 
on  railroad  men?  AA^o  is  to  have  the  final  say  about  this?  It  is  the 
courts.    Well,  are  they  lawyers? 
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Now,  there  is  this  further  physicjil  difTiculty  in  regard  to  the  courts, 
I  am  trying  to  aid  you,  gentlemen,  if  I  can,  to  a  proper  solution  of 
this  difficulty. 

Senator  Foraker.  You  have  to  go  to  the  court  eventually. 

Mr.  FiFER.  You  have  to  go  to  the  court  eventually,  and  you  must 
go  before  a  body  of  men  vn\o  are  not  railroad  experts,  and  there  is 
where  these  railroad  men  say  you  ought  to  go  in  the  first  place. 

Senator  Foraker.  If  they  have  the  final  say,  why  not? 

Mr.  Fifer.  Well,  that  is  the  question.  Now,  you  see  the  truth  of  it 
is  these  railroad  experts  do  fix  their  own  rates  in  the  first  instance,  and 
I  say  it  with  all  due  respect  to  the  courts,  they  do  not  like  to  dig 
through  this  kind  of  cases.  They  are  lacking  somewhat  in  the  tech- 
nical experience.  It  is  a  pleasure  for  a  good  lawyer  to  pass  upon  a 
clean-cut  question  of  law,  without  all  this  physical  labor  of  running 
through  large  records  of  20,000  pages,  as  we  sometimes  have.  We 
have  one  case  now  where  the  evidence  is  taken  and  it  is  to  be  argued 
on  the  25th  day  of  May,  where  there  are  20,000  pages  of  testimony. 
Now,  we  did  not  bring  this  lawsuit.  It  was  the  cattlemen  of  the 
Southwest  who  brought  it,  and  all  their  testimony  had  some  bearing 
on  the  question.    We  had  to  hear  it. 

Now,  think  of  hurling  a  volume  of  testimony  of  that  kind  at  a 
supreme  court  or  a  circuit  court  or  a  district  court.  How  much  con- 
sideration, with  all  due  respect  to  the  court,  would  it  give?  It  must 
be  a  body  of  men  who  are  m  and  with  and  of  this  question,  studying 
it  day  by  day  and  knowing  something  about  it,  in  my  judgment. 
Now,  there  is  another  difficulty,  which  is  purely  physical,  and*  that 
is  you  would  have  to  make  a  traveling  menagerie  of  these  courts. 
In  this  cattle  case  we  took  testimony  at  Fort  Worth,  Chicago,  St. 
Louis,  and  Denver.  Would  you  have  the  courts  travel  around? 
That  is  a  necessity,  because  a  lot  of  merchants  from  different  cities 
are  all  interested  in  the  same  rate.  They  are  busy  men.  Our  law 
provides  that  the  Commission  can  go  to  the  place  where  the  com- 
plaint is  made  and  take  the  testimony.  Now,  to  bring  up  a  perfect 
cohort  of  witnesses  from  Denver  to  Washington  and  trom  St  Louis 
and  Chicago  and  Fort  Worth  would  be  a  substantial  denial  of  jus- 
tice. You  must  go  where  tliis  testimony  is  to  be  found  and  where 
the  men  live. 

Now,  there  is  that  further  difficulty  in  regard  to  submitting  this 
question  entirely  to  a  court. 

Senator  Cullom.  I  understand  from  the  general  tenor  of  your 
remarks  that  you  believe  that  this  Commission  or  a  commission  ought 
to  have  this  power  extended,  so  that  when  it  finds  a  rate  is  unreason- 
able it  can  find  what  is  a  reasonable  rate. 

Mr.  Fifer.  I  will  answer  that  in  this  way,  that  I  stand  with  the 
President — ^his  message  has  been  discussed  here,  and  in  that  connec- 
tion I  want  to  say  this:  I  do  not  agree  with  our  railroad  friends 
that  if  the  Commission  was  given  this  power  to  fix  what  is  a  reason- 
able rate  it  would  turn  the  world  upside  down.  I  think  that  the  earth 
would  continue  to  turn  on  its  axis  and  the  sun  would  rise  and  set 
as  of  yore,  and  these  gentlemen  would  do  business  at  the  old  stand, 
with  perhaps  some  little  fear  of  doing  anything  that  might  call 
down  on  their  heads  the  condemnation  of  the  Commission.    Now,  I 
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believe  that  the  mere  fact  that  the  power  exists  in  some  body  of  men 
to  remilate  rates  will  make  the  railroads  more  cautious  and  more  care- 
ful flian  they  otherwise  would  be.  The  man  who  is  whipped  the 
easiest  is  generally  whipped  the  oftenest ;  and  so  if  there  is  no  power, 
and  the  railroads  can  run  over  the  Commission,  they  will  continue 
to  run  over  them.  If  the  power  exists,  it  would  not  be  necessary 
to  exercise  it,  in  my  judgment,  very  often.  Wlien  these  traffic 
associations  met  and  formulated  rates — and  I  do  not  know  but  what 
they  ought  to  be  legalized  in  some  way,  because  they  do  it  anyhow — 
they  would  say,  "  Here,  we  had  better  not  raise  that  rate;  if  we  do,  we 
will  ^et  into  trouble  with  the  Interstate  Commerce  Commission,"  and 
I  beheve  that  that  would  prevent  the  raising  of  many  rates.  Now, 
just  pursuing  that  a  step  rurther.  You  have  heard  very  often  from 
our  railroad  friends  that  they  lower  manjr  rates,  and  yet  they  say  ihe 
lowering  of  a  rate  will  demoralize  business.  They  have  lowered 
hundreds  of  rates  in  recent  years.  I  suppose  they  lowered  them  be- 
cause they  were  too  high.  They  did  not  lower  mem  for  any  other 
reason.  Suppose  a  complaint  had  been  made  and  the  Commission 
had.  condemned  the  rate  and  lowered  it,  would  not  the  effect  have 
been  exactly  the  same? 

Senator  Kean.  Would  not  the  Commission  also  have  the  power 
to  raise  the  rate  if  they  condemned  the  rate? 

Mr.  FiFER.  I  am  giad  to  have  my  attention  called  to  that.  When 
it  comes  to  adjusting  rates  between  localities,  in  my  judgment  the 
power  should  be  given  to  the  Commission  to  lower  one  rate  and  to 
raise  another,  so  that  they  can  be  brought  to  where  they  are  just. 

Senator  Foraker.  That  is,  you  think  they  should  have  the  right 
to  fix  a  minimum  as  well  as  a  maximum. 

Mr.  Fifer.  I  think,  generally,  it  would  be  better  to  fix  a  maximum 
rate  and  give  elasticity  as  much  as  possible  to  the  rate.  Mr.  Hines 
had  much  to  say  about  elasticity — ^the  more  the  better.  He  wanted 
that  kind  of  elasticity,  I  suppose,  we  used  to  get  with  an  old  pair  of 
yarn  suspenders,  that  drew  up  and  let  out  as  occasion  required,  with 
a  few  buttonholes  in  front  for  extraordinary  occasions  when  there 
was  undue  expansion.  Now,  gentlemen,  look  at  that  a  moment. 
Expansion !  His  argument  there  proceeds  upon  the  theory  that  die 
Commission  was  to  make  the  rates  in  the  first  instance.  Why,  not 
at  all.  He  called  attention  to  these  very  experienced  men  running 
all  over  the  country  and  up  and  down  the  railroads  feeling  the  com- 
mercial pulse,  and  finding  out  just  what  ought  to  be  done.  Do  you 
suppose  that  if  this  power  was  in  the  Commission  these  men  would  be 
discnarged?  They  would  be  of  just  as  much  use  after  the  power  was 
granted  as  before,  and  they  would  make  the  same  rates  then  as  they  do 
to-day — just  exactly  the  ^ame. 

Senator  Foraker.  May  I  ask  you,  before  you  get  too  far  away  from 
it,  whether  the  Interstate  Commerce  Commission  has  yet  decided  the 
question  raised  by  the  complaint  of  the  cattlemen  ? 

Mr.  Fifer.  No;  that  is  to  be  argued* on  the  25th  of  May. 

Senator  Foraker.  How  long  since  that  complaint  was  filed  with  the 
Commission  ? 

Mr.  FiiTiR.  I  do  not  know  exactly.  It  was  by  attorneys  hired  by  the 
cattlemen* 
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Senator  Foraker.  It  was  three  or  four  years  ago? 

Mr.  FiFER.  No. 

Senator  Foraker.  It  has  been  long  enough  ago  to  take  20,000  pages 
of  testunony. 

Mr.  Fiper.  Yes;  with  the  exhibits.  The  attorney  for  the  cattle 
raisers,  Mr.  Cowan,  I  believe,  is  here. 

Mr.  Cowan.  The  case  was  begun  in  February  of  last  year  and  the 
evidence  was  concluded  in  December.  If  I  have  an  opportunity  of 
appearing  before  the  committee,  I  shall  refer  to  that. 

Mr.  FiFER.  Our  worthy  friends  have  not  only  complained  of  us 
because  we  have  not  made  good  citizens  out  of  them  by  injunction, 
but  they  have  also  complained  because  we  have  not  tried  these  civil 
cases  fast  enough. 

Senator  Foraker.  I  do  not  want  you  to  think  there  is  any  complaint 
involved  in  that  question  I  askea.  I  am  only  thinking  about  the 
feasibility,  and  using  your  own  case  as  an  illustration. 

Mr.  Fifer.  Oh,  yes.  Wherever  there  has  been  these  long  delays, 
so  far  as  I  can  remember  now,  it  has  been  the  fault  of  the  attorneys 
themselves. 

Senator  Foraker.  Doubtless  not  the  fault  of  the  Commission.  We 
all  recognize  that 

Mr.  Fifer.  No;  it  is  not.  I  do  not  know  an  anstance  where  the 
Commission  has  ever  continued  a  case  or  failed  to  go  to  a  place  and 
hear  it — ^some  one  of  us — whenever  the  parties  were  ready.  Now, 
you  take  the  Soap  Case;  that  arose  from  your  own  State.  That  was 
represented  by  some  of  the  best  lawyers  from  Cincinnati  for  the  com- 
plainants, and  we  hurried  through  as  fast  as  we  could.  We  took 
great  volumes  of  testimony. 

Senator  Foraker.  I  have  not  heard  anybody  complain  of  the  Com- 
mission. 

Mr.  Fifer.  Mr.  Hines  cited  that  particular  case.  The  complain- 
ants are  not  here  complaining,  and  the  railroads  come  here  and,  in 
a  measure,  complain  that  there  has  been  too  much  delay.  I  believe 
Professor  Meyer — I  .did  not  read  one  word  of  his  testimony — came 
here  all  the  way  from  Chicago  to  talk  about  the  Commission  in 
regard  to  that.  I  am  very  sorry  that  he  thought  it  was-  necessary 
to  do  that.  There  are  many  kinds  of  professors  in  the  world — pro- 
fessors who  have  a  large  grasp  of  practical  affairs,  and  there  are 
f)rofessors  amiin  who  fall  within  that  class  described  by  Macaulay, 
aborious  pedants,  who  infest  large  libraries,  spending  most  of  their 
time  in  learning  the  wrong  thing.  I  do  not  know  to  what  class 
Professor  Meyer  belongs. 

Senator  Foraker.  Well,  we  have  had  two  professors  here. 

Mr.  Fifer.  That  is  one  more  than  I  had  heard  of. 

Senator  Foraker.  It  should  be  said  in  behalf  of  Professor  Meyer, 
now  that  you  speak  of  him  as  you  do,  that  he  came  here  on  the  invita- 
tion of  the  chairman  of  the  committee  and  without  any  compensation 
from  anybody,  and  refused  to  accept  even  his  expenses. 

Mr.  Fifer.  I  do  not  abuse  Professor  Meyer  at  all. 

Senator  Foraker.  It  was  purely  an  act  of  philanthropy  on  his  part. 

Mr.  Fifer.  I  am  very  glad  that  he  came.  For  one,  I  want  all  the 
light  on  this  subject  that  is  within  the  reach  of  the  committee. 

Senator  Newi^ands.  I  understand  that  the  complaint  of  the  rail- 
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way  men  is  not  regarding  the  delay  of  the  Commission  itself,  but  they 
assert  that  these  delays  are  an  inseparable  part  of  the  system;  that  it 
is  impossible  for  the  Commission  to  act  with  the  rapidity  that  is 
desired,  the  rapidity  of  judgment  that  is  desired;  that  these  traffic 
men  with  their  numerous  assistants  are  watching  the  commercial 
conditions  all  the  time  and  are  able  to  act  quickly  and  decisively,  and 
that  it  is  important  for  the  commercial  interests  that  the  decisions 
should  be  quick  and  decisive.  It  is  the  system  that  they  object  to  as 
necessarily  involving  delay.  I  do  not  understand  that  they  complain 
of  the  Commissioners  themselves  in  that  regard. 

Mr.  FiFER.  Now,  gentlemen,  one  further  thought,  and  I  have  done. 
Our  eloquent  friend  from  Tennessee,  to  whom  I  nave  before  referred, 
pictured  the  dangers  of  Government  ownership  by  granting  this 
power  to  the  Commission.  Now,  in  my  judgment  the  road  to  Govern- 
ment ownership  does  not  lie  in  that  dii'ection  at  all.  It  does  not  lie  in 
that  direction  at  all  in  my  judgment,  but  the  reverse.  Government 
ownership  in  my  judgment  will  come,  if  it  ever  does  at  all — and  I  pray 
that  it  never  may — when  the  people  of  this  country  get  the  notion  into 
their  heads  that  these  railroad  corporations  are  too  strong  for  the  Inter- 
state Conmierce  Commission,  are  too  strong  for  the  courts,  aye,  too 
strong  for  the  (iovernnient.  Now,  that  may  come  sooner  than  we  think. 
We  have  hoard  the  mutterings,  and  I  am  no  alarmist,  I  am  no  Jeffer- 
son man,  I  have  always  been  a  Hamilton  man,  and  I  am  no  alarmist. 
I  believe  this  Government  ultimately  will  take  care  of  itself,  and  is 
strong  enough  to  do  so,  but  we  have  heard  the  mutterings  in  the  great 
city  by  the  Lakes,  and  in  my  own  town  of  25,000  inhabitants  there 
was  a  vote  upon  that  question  this  spring,  and  although  every  news- 
paper was  against  it,  yet  it  voted  for  municipal  ownership  oi  public 
utilities  by  two  to  one. 

Senator  Foraker.  Still  you  would  do  what  is  right,  wouldn't  you? 

Mr.  FiFKR.  Yes,  exactly;  and  let  the  consequences  take  care  of 
themselves.  The  railroads  are  cutting  out  their  very  sharp  curves, 
and  it  is  good  railroad  policy,  and  they  have  been  cutting  down  the 
heavy  grades.  Now,  instead  of  working  overtime  on  this  widow  and 
orphan  argument,  I  would  set  those  men  to  work  and  I  would  cut  out 
some  of  these  heavy  grades  in  these  tariffs  and  I  would  take  some  of 
these  sharp  curves  out. 

Senator  Kean.  That  is  what  they  are  doing — taking  the  grades  and 
curves  off. 

Mr.  FiFKR.  Yes;  that  is,  the  physical  curves,  but  I  would  take  them 
out  of  the  tariffs,  and  I  say  this  in  all  good  part  as  to  what  I  would  do 
if  I  were  a  railroad  man.  As  long  as  those  situations  exist  over  the 
country,  it  is  like  a  thorn  in  the  foot;  it  will  never  down  until  the 
thorn  IS  removed.  It  is  a  fe.stering  sore,  and  I  believe — I  am  hope- 
ful— I  believe  that  the  time  will  come  when  this  everlasting  confuct 
that  is  going  on  between  the  railroads  on  the  one  side  and  the  people 
on  the  other  will  stop.  I  believe  that  it  will  find  repose  in  just  laws 
justly  administei'ed,  and  when  that  is  done  there  will  be  a  better 
understanding.  I  l^elieve  that  we  are  passing  through,  and  have  been, 
a  transition  period  in  this  country  so  far  as  railroads  are  concerned. 
I  think  we  are  a  little  different  from  what  they  are  in  Europe. 
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We  are  running  a  foot  race  to  get  on  in  the  world  and  get  the  dol- 
lar, and  each  railroad  man  wants  to  be  the  biggest  railroad  man.  I 
think  that  we  will  pass  through  that  by  and  by  and  the  railroads  will 
settle  down  to  where  there  will  be  less  antagonism.  I  admire  wonder- 
fuUy  Mr.  James  J.  Hill.  I  admire  Mr.  Cassatt,  and  I  admire  Mr. 
Fish,  of  the  Illinois  Central.  They  are  all  in  a  measure  benefactors. 
If  I  had  their  money,  I  would  not  invest  it  in  boring  holes  through  the 
Kooky  Mountains;  I  would  go  ofT  to  Europe,  I  think,  and  have  a  good 
time— quit  business;  but  they  have  the  pluck  and  the  nerve  to  develop 
these  great  industries.  They  do  not  do  it  for  charity;  they  want  to 
measure  their  prowess  and  their  genius  with  the  genius  and  ability  of 
others,  and  they  become  great  benefactors.  There  is  Mr.  Fish,  who 
took  various  roads  throughout  the  South,  He  galvanized  them  and 
breathed  the  breath  of  life  into  them,  and  has  made  a  great  railroad 
system,  and  so  has  Mr.  Hill.  When  he  went  to  the  Pacific  coast  he 
might  have  lost  every  cent  he  put  into  it.  I  would  have  said  so.  I 
would  not  have  done  it.  I  say,  All  hail  to  these  men !  and  I  would  not 
lay  a  straw  in  their  way.  I  say  they  are  benefactors,  and  I  know  of 
noijodv  who  is  doing  more  for  this  country  than  thes^  great  captains 
of  industry,  the  rauroad  men,  but  they  should  not  impose  on  the 
public. 

I  have  often  thought  that  I  would  rather  be  a  railroad  president 
than  to  hold  any  other  position  on  earth.  Senator  Cullom  will  per- 
haps remember  that  in  our  town  some  years  ago  Bishop  Spauldmg, 
of  Peoria,  came  over  there  and  delivered  a  wonderfully  brilliant 
and  eloquent  lecture.  We  have  a  sort  of  an  eccentric  in  our  town  who 
imagined  that  he  was  something  of  a  litterateur.  He  went  out  to 
hear  the  Bishop,  and  in  going  away  with  a  friend  he  said :  "  Do  you 
know  if  I  had  my  life  to  live  over  again  I  would  be  a  bishop  ?  "  Now. 
gentlemen,  if  I  had  my  life  to  live  over  again  I  would  be  president  oi 
some  great  railroad  company.  I  have  a  great  admiration  for  them. 
They  have  done  wonders  for  this  country.  The  railroads  should  be 
fairly  treated,  and  I  am  willing  to  concede  that  much  of  this  talk  is 
unfounded  and  unjust  We  must  view  these  questions  not  as  partisans, 
not  as  railroad  wreckers,  but  as  fair  men  looking  on  both  sides  of  the 
question,  and  that  I  believe  I  am  able  to  do;  but  in  order  to  allaj 
this  constant  friction  that  has  been  going  on  for  years  and  which  is 
increasing,  there  must  come  about  in  some  way  a  better  under- 
standing oetween  the  people  on  the  one  side  and  the  railroads  on  the 
other,  and  that  can  be  done  by  fair  dealing. 

Senator  Foraker.  Do  you  think  this  friction  is  increasing? 

Mr.  FiFER.  Well,  I  don't  know  whether  it  is  or  not,  but  I  think  it  is 
at  this  time. 

Senator  Foraker.  Is  it  not  true  that  there  is  less  friction  to-day 
between  the  shippers  and  the  public  and  the  railroads  than  ever 
before  in  the  history  of  railroads  in  this  country  ? 

Mr.  FiFER.  I  hope  that  is  true;  and  possibly,  Senator,  you  may  be 
right  about  it. 

Senator  Foraker.  I  ask  to  get  your  opinion. 

Mr.  FiFER.  It  is  not  being  allayed  very  fast.  It  is  not  disappearing 
very  rapidly,  and  it  is  still,  I  might  say,  a  diabolical  fact.  It  is 
with  us. 
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Senator  Kean.  Won't  it  always  be  with  you  ? 

Mr.  FiFER.  No ;  I  think  not.  I  think  it  will  come  about  as  it  is  in 
Europe  to-day.  I  have  not  had  time  to  read  it,  but  I  understand  that 
the  people  over  there  have  no  such  feeling  against  the  railroads  as 
thev  have  here.  You  can  take  a  personal-injury  case  before  a^  jury 
and  get  just  as  fair  a  trial  as  jrou  can  where  the  controversy  is  be- 
tween two  individuals.  That  kind  of  feeling  to  which  I  reier  does 
not  exist  at  all.  I  think,  possibly,  it  is  because  there  is  some  sort  of 
regulation,  and  the  railroads  have  acquiesced,  and  for  that  reason  it 
has  largely  disappeared.    That  is  my  own  opinion. 

Senator  Foraker.  Do  you  think  the  railroads  have  an  advantage 
before  American  juries  in  personal-injury  cases? 

Mr.  FiFER.  Not  at  all. 

Senator  Foraker.  Just  the  reverse,  is  it  not  ? 

Mr.  FiFER.  To  some  extent.  I  have  tried  that  question  to  my  sor- 
row many,  many  times.    And  I  think  that  is  the  general  experience. 

Now,  gentlemen,  that  is  my  say.  I  have  given  you  the  experience 
of  one  who  has  had  only  a  few  years  on  the  Commission.  I  may  be 
mistaken.     I  think  in  the  main  I  am  correct. 

Senator  Foraker.  You  told  us  of  two  instances  in  which  you 
thought  excessive  rates  were  charged,  both  to  intermediate  points, 
one  to  Salt  Lake  City  and  the  other  to  Charlotte.  Now,  what  would 
you  do  in  those  cases  if  we  were  to  give  you  the  power?  I  would 
like  to  see  how  these  things  would  work. 

Mr.  FiFER.  As  far  as  the  Charlotte  case  is  concerned,  I  would  not 
like  to  discuss  that  further.  I  have  told  the  circumstances,  which 
now  are  public  record.  We  have  to  pass  on  that  question  soon.  In 
the  other  I  do  not  know.  The  Rocky  Mountain  or  western  mountain 
situation  must  all  be  tried  together.  It  is  a  large  question;  vou 
can  not  single  out  any  railroad  running  to  any  Pacific  coast  terminal 
and  try  that  case.  What  affects  one  affects  all  the  transcontinental 
roads,  and  it  would  be  very  unfair  to  try  one  situation  without  bring- 
ing them  all  in. 

Senator  Foraker.  Well,  I  did  not  want  to  have  you  testify  any 
further  about  that  matter.  Inasmuch  as  you  cited  those  situations 
I  thought  you  had  something  clearly  in  your  mind  as  to  what  you 
would  do  to  remedv  those  troubles. 

Mr.  FiFER.  Now,  we  have  been  talking  about  investigating  that 
whole  western  mountain  situation.  Bring  in  all  the  roads  and  let 
them  all  be  heard. 

Senator  Foraker.  You  do  know  that  you  would  not  raise  the  rate, 
as  I  understand  you,  on  the  through  haul  to  the  Pacific  coast? 

Mr.  Fifer.  No,  sir. 

Senator  Foraker.  You  would  have  to  leave  that  as  it  is  or  else 
drive  the  railroads  out  of  that  business? 

Mr.  Fifer.  Yes;  that  is  right. 

Senator  Foraker.  Then  you  would  have  to  reduce  the  rate  to  Salt 
Tjake  City? 

Mr.  Fifer.  That  would  appear  to  be  true. 

Senator  Foraker.  If  you  were  to  set  out  to  do  that,  you  would 
have  to  determine  upon  the  facts  adduced  whether  or  not  tnat  was  an 
unreasonable  rate  under  all  the  circumstances? 

Mr.  Fifer.  Under  the  first  section,  but  not  under  the  fourth. 
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Senator  Foraker.  If  it  was  reasonable,  it  would  stand. 

Mr.  FiFER.  Yes;  that  is  the  situation  exactly. 

Senator  Foraker.  If  we  have  any  remedy  for  that,  you  are  not 
aware  of  it,  as  I  understand  ? 

Mr.  FiFER.  I  want  to  add  in  closing  that  I  do  not  believe,  except 
in  some  instances  where  I  have  stated,  that  the  railroad  rates  through- 
out this  country  are  excessively  high  at  all.  I  have  never  believed 
that,  and  neither  do  I  believe  there  would  be  or  ought  to  be  any  great 
disturbance  of  these  rates,  whatever  powers  the  Commission  might 
be  invested  with. 

Senator  Foraker.  As  a  matter  of  fact,  it  is  true,  is  it  not,  that 
rates  by  themselves,  rates  in  the  absolute  are  not  unreasonably  high? 

Mr.  FiFER.  I  believe  that  is  true  with  some  exceptions. 

Senator  Foraker.  There  may  be  some  exceptions,  of  course,  to  the 
rule? 

Mr.  FiFER.  Yes ;  I  think  so. 

Senator  Foraker.  And  if  there  is  not  any  remedy  against  that,  that 
is  adequate,  one  should  be  provided,  I  suppose,  would  be  your 
opinion  ? 

Mr.  Fifer.  Yes. 

Senator  Forakfji.  That  disposes  of  the  rate  que^stion.  Then  as  to 
the  rebates,  you  state,  as  I  understand  you,  that  they  are  practically 
discontinued,  and,  if  not,  there  is  all  the  law  you  can  think  of  neces- 
sary to  enforce  the  discontinuance  of  them. 

Mr.  Fifer.  I  can  not  think  of  anything  else.  However,  I  would 
say  this:  This  escaped  me  when  we  were  on  that  subject  before.  If 
you  would  delegate  some  power  to  the  Commission  to  have  a  skilled 
accountant  to  examine  the  books,  I  think  that  that  would  be  a  very 
material  help. 

Senator  Foraker.  Have  a  sort  of  power  of  visitation? 

Mr.  Fifer.  A  power  of  visitation;  that  is,  by  an  expert.  I  could 
not,  nor  could  you,  go  into  those  books  and  find  out  anything  about 
them  in  the  rest  of  my  lifetime. 

Senator  Foraker.  Something  like  a  bank  examiner? 

Mr.  Fifer.  We  must  have  somebody  of  skill.  There  is  one  thing 
further  that  I  think  the  committee  ought  to  consider,  and  that  is  in 
regard  to  export  rates.  Mr.  Hill  came  here,  I  am  very  sorry  to  un- 
derstand, and  abused  the  Commission,  and  said  in  substance  that  the 
action  of  the  Commission  had  prevented  him  from  sending  flour  to 
the  Orient. 

Senator  Foraker.  I  do  not  think  Mr.  Hill  abused  the  Commission, 
if  you  will  allow  me  to  interrupt  you  there.  He  simply  said  the  Com- 
mission required,  in  accordance  with  the  provisions  of  the  law,  that 
he  should  publish  his  rates. 

Mr.  Fifer.  No;  I  will  tell  you  about  that.  I  do  not  think  that 
Mr.  Hill  has  ever  been  trammeled  in  his  export  rates  in  the  slightest 
particular  by  any  action  of  the  Commission.  I  think  that  the  law  is 
as  the  Commission  has  decided,  that  those  rates  must  be  published 
along  with  the  other  schedules.  I  have  always  been  in  favor  of  an 
emergency  tariff  on  export  rates — for  instance,  a  great  deal  of  these 
sales  to  the  Orient  are  made  by  cable.  They  telegi'aph  to  Chicago 
or  to  Pittsburg  for  steel  goods  or  for  canned  goods,  and  they  have  also 
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the  bid  from  some  place  in  Europe  where  they  have  water  com- 
munication, and  the  man  here  can  fill  the  order  if  he  can  get  a  reason- 
able internal  rail  rate.  If  he  publishes  his  schedules,  he  can  not 
change  his  schedules  in  time  to  take  the  order,  and  therefore  he  will 
lose  it 

Now,  it  is  not  discrimination  against  the  American  producer,  or 
not  much  at  least,  to  have  an  elastic  export  tariff  that  can  be  done 
away  with  in  special  emergencies,  because  it  is  a  question  whether  the 
American  producer  shall  fill  a  foreign  order  or  whether  he  shall  not. 
Now,  we  called  all  the  railroads  together  and  the  shippers,  something 
over  a  year  ago,  and  heard  all  of  their  complaints.  Some  of  the 
roads  were  in  favor  of  publishing  the  export  tariff  and  others  were 
not,  and  some  of  the  shippers  were  and  others  were  not;  but  we  de- 
cided that  the  law  was  that  it  must  be  published,  and  said  that  we 
would  not  enforce  it,  however,  until  the  railroads  had  had  an  ojmor- 
tunity  to  lay  the  whole  matter  before  Congress  and  get  reliet  I 
think,  gentlemen,  you  ought  to  give  us  some  legislation  on  that  ques- 
tion. 

Senator  Fokaker.  Under  the  law  as  it  now  stands  the  Commission 
has  the  power  to  waive  that  requirement  about  the  publication  of 
through  rates  on  export  business,  I  believe,  has  it  not.? 

Mr.  FiFER.  Oh,  I  think  not.  Now,  if  the  committee  will  indulge 
me,  before  I  answer  any  questions  which  they  may  desire  to  put  to  me, 
I  would  like  to  crystallize  all  these  things  that  I  have  been  saying 
into  some  concrete,  definite  form.  First,  I  stand  with  the  President 
in  regard  to  granting  power  to  the  Interstate  Commerce  Commission 
to  fix  what  a  reasonable  rate  should  be  after  an  investigation. 

Senator  Doixn  er.  Now,  do  you  apply  that  to  the  question  of  rates 
that  are  unreasonable  in  themselves  or  do  you  apply  it  also  to  these 
discriminations? 

Mr.  FiFER.  I  do  not  see  why  it  should  not  be  applied  to  discrimi- 
nations between  localities.  As  I  said  earlier  in  my  statement,  I  do 
not  see  if  there  is  a  discrimination  such  as  there  was  in  what  we  called 
the  "  Wichita  case  " — that  is,  they  charged  from  St.  Louis  to  Wichita 
a  higher  rate  for  a  shorter  haul  over  the  lines  of  the  same  company 
than  they  did  to  Omaha,  a  longer  distance.  I  do  not  know  how  you 
are  going  to  correct  that  inequality  unless  you  lay  your  hands  on  the 
rates.  I  believe  that  when  you  determine  that  a  rate  is  unreason- 
able when  it  is  charged,  and  you  hear  all  the  evidence  and  the  argu- 
ments, when  you  find  that  the  rate  is  too  high,  somehow  in  some  way 
by  the  same  mental  operation  you  find  what  a  reasonable  rate 
should  be. 

Senator  Kean.  If  you  find  that  it  is  too  low,  what  would  you  do? 

Mr.  Fifer.  Well,  that  would  hardly  ever  be  the  case,  and  the  sole 
question  is  as  to  whether  or  not  the  rate  is  reasonable.  I  think 
we  can  rely  upon  our  railroad  friends  to  fix  their  rates  high  enough. 
I  do  not  think  that  we  need  trouble  ourselves  about  that.  They  will 
take  care  of  that. 

Senator  Kean.  Do  you  think  a  7-cent  rate  on  grain  to  New  York 
was  too  low  ? 

Mr.  Fifer.  Decidedly  too  low.  It  was  a  ruinous  rate.  Perhaps  it 
might  pay  operating  expenses,  and  yet  I  doubt  that.  Ccrtamly, 
every  road  in  the  United  States,  if  all  their  rates  were  fixed  at  that 
standard,  would  be  in  Qhancery. 


REGULATION    OF   RAILWAY   RATES.  8351 

Senator  Kean.  Suppose  that  New  York  was  complaining  as 
against  New  Orleans,  that  they  had  too  low  a  rate,  how  would  you 
arrange  that! 

Mr.  FiFER.  That  is  over  different  lines.  This  discrimination  be- 
tween localities  is  generally  over  a  single  line.  We  have  that  trouble 
in  regard  to  the  import  rates,  of  which  you  heard  from  Jud^ 
Clements  on  the  rate  irom  Antwerp  on  plate  glass  to  Chicago.  The 
rate  is  40  cents,  whereas  from  Boston  it  is  50  cents.  The  Gulf  ports 
wanted  to  participate  in  that  traffic  from  Antwerp.  The  vessels 
that  go  to  the  Gulf  ports  are  largely  tramp  vessels  going  around  the 
world.  They  are  not  regular  lines  of  steamers,  and  they  bring  but 
little  import  traffic  and  frequently  it  happens  that  wheat  is  carried 
over  and  back  across  the  ocean  several  times,  simply  for  ballast.  It 
is  frequently  the  case  that  these  vessels  pay  a  certain  amount  for  sand. 
as  ballast,  if  they  have  not  freight  enough  to  put  in  the  holds  ot 
their  ships. 

Those  vessels  that  serve  the  Gulf  ports  might  bring  that  glass  for 
ballast,  and,  therefore,  could  bring  it  for  nothing.  Mr.  Fish  wanted 
to  participate  in  that  traffic,  and  he  made  a  rate  of  32  cents.  He  had 
a  right  to  do  so.  I  do  not  know  that  we  ought  ever  to  say  that  he 
shomd  not.  That  is  the  competition  between  markets,  and  that  is  the 
great  regulator  of  rates  in  this  country.  For  instance,  the  man  from 
the  North  Atlantic  seaboard  meets  a  man  from  the  Gulf  in  the  grain 
markets  of  Kansas  City,  say,  and  they  begin  to  bid  against  each  other 
for  grain,  and  what  they  can  bid  depends  upon  the  rail  rate  so  that 
brings  these  railroads  into  competition  with  each  other.  Now,  strange 
to  say,  the  Mississippi  River  from  the  grain  fields  of  the  West  to  the 
(julf  regulates  the  grain  rates  to  the  East  over  these  freight  lines. 
That  seems  strange,  and  how  is  it  brought  about?  Mr.  Fish's  road 
parallels  the  Mississippi  from  Cairo  to  New  Orleans.  Now,  he  must 
make  a  rate  that  will  take  that  traffic  from  the  water  and  put  it 
upon  the  rails,  and  the  man  from  New  Orleans  meets  a  man  in  Kan- 
sas City  or  St.  Louis  to  purchase  grain.  There  is  a  water  rate 
that  is  fixed  by  the  Mississippi  River  to  tide  water.  The  Mississippi 
River  fixes  it.  It  also  fixes  the  rate  for  the  Atlantic  seaboard.  If 
the  Atlantic  seaboard  wants  to  get  that  grain,  they  must  give  a  rate 
that  is  substantially  the  rate  fixed  by  Mr.  Fish.  So  there  you  have 
what  is  called  on  wide  fields  a  competition  between  markets.  As  I 
said,  I  do  not  believe  that  granting  that  power  to  the  Commission 
would  upturn  these  rates  as  much  as  our  railroad  friends  imagine 
that  it  would,  and  I  doubt  if  we  would  ever  be  called  upon  to  exercise 
the  authority  that  would  be  delegated  verv  often,  because  simply 
the  fact  that  the  power  exists  would  cause  these  men  when  they  met 
in  conference  as  they  do,  to  not  go  so  fast.  It  would  be  a  restraining 
force.  They  would  say  we  had  better  go  slow  about  this,  we  had  better 
use  moderation ;  if  we  do  not  and  fix  tliese  rates  too  high  the  Commis- 
sion will  be  after  us  and  we  will  have  trouble. 

It  is  said,  however,  by  Mr.  Hines  that  the  courts  would  never  dis- 
turb a  rate  fixed  bv  the  Commission  unless  it  was  confiscatorv :  that 
they  could  not  do  so.  I  do  not  think  that  is  true  if  you  simply  dele- 
gate that  power,  but  suppose  you  insert  a  little  provision  in  the  law 
saying  that  the  courts  when  applied  to  should,  on  the  evidence  pre- 
sented, have  a  right  to  pass  upon  that  question  of  fact,  just  the  same 
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as  the  Commission.  I  think  they  would  do  so  anyhow,  but  snppose 
you  did  that ;  it  would  obviate  all  the  objections  urged  by  Mr.  Hines, 
and  his  argument  goes  to  the  ground. 

Now,  then,  further,  I  would  take  away  from  the  Comniission  this 
executive  power.  The  railroads  complain,  and  I  think  justly,  that 
they  do  not  like  to  so  into  a  police  }..  adquarters  and  try  their  civil 
rights,  and  I  think  that  power  should  be  taken  away  from  the  Com- 
mission and  conferred  upon  some  other  tribunal.  I  think  if  this 
remains  with  the  Commission  or  you  create  another  conmiission  for 
that  purpose  you  should  delegate  to  that  body  or  this  body,  if  we  con- 
tinue to  exercise  that  power,  the  right  of  investigation  W  skilled  ex- 
perts. I  believe  that  was  suggested  by  Mr.  Hines,  and  I  think  tiiere 
would  be  no  trouble  about  that,  because  I  believe  that  these  railroads 
want  to  stop  these  rebates  as  much  as  they  can.  It  is  natural  to  sup- 
pose that  they  should,  and  I  think  that  that  woul4  be  a  great  aid  in 
preventing  these  rebates  for  the  future. 

I  believe  there  are  rebates  paid  now,  and  possibly  there  will  be  as 
long  as  there  are  railroads.  You  can  not  stop  all  crime,  I  do  not 
care  what  law  you  have.  There  is  not  a  city,  tnere  is  not  a  town,  or 
a  village  throughout  the  length  and  breadtn  of  this  land  where  the 
law  is  not  violated  in  some  way  every  twenty-four  hours.  You  can 
drive  it  to  cover,  you  can  restrain  it,  you  can  minimize  it,  but  you 
can  not  wholly  prevent  it,  and  so  with  the*  exercise  of  this  power. 

Now,  I  would  provide  for  a  court  I  would  provide  for  a  court,  and 
it  seems  to  me  that  the  better  plan  would  be  to  restrict  the  jurisdic- 
tion of  that  court  exclusively  to  the  trial  of  these  cases,  although  I 
am  not  clear  in  regard  to  that  proposition.  You  might  make  some 
such  provision  as  the  Esch-Townsend  bill  contained  and  adopt  it. 

Senator  Cullom.  Well,  you  say  you  would  provide  for  a  court 
Do  you  mean  that  that  court  should  simply  listen  to  and  try  cases 
sent  to  it  by  the  Commission,  or  after  the  Conmiission  had  made  a 
finding? 

Mr.  FiFER.  Yes,  I  think  so.  You  might  delegate  to  that  court  the 
powers  that  are  exercised  by  the  courts  now,  the  power  of  injunction. 
We  have  some  fourteen  railroads  tied  up  already  by  injunction,  and 
you  might  confer  upon  that  court  that  power.  That  might  be  a  good 
thing;  and  in  regard  to  export  rates  I  think  there  ought  to  be  some 
amendment  of  the  law  and  rigid  regulation  in  regard  to  import  lutes; 
but  so  far  as  export  rates  are  concerned,  I  think  the  wid^  latitude 
ought  to  be  permitted,  perhaps  to  have  some  tariif,  but  to  provide  also 
jfor  what  might  be  called  an  emergency  tariff,  so  that  it  could  be 
changed  quickly,  and  when  our  manufacturers  and  producers  received 
a  cable  for  a  large  order  of  goods  and  the  same  purchaser  had  a  bid 
from  perhaps  some  of  the  countries  of  Europe  for  the  same  order, 
there  ought  to  be  some  arrangement  made  for  an  emergency  tariff. 
I  think  it  would  help  very  greatly.  I  did  not  read  Mr.  Hill's  testi- 
mony, but  I  have  no  doubt  from  the  expressions  that  I  have  heard 
from  railroad  men  that  that  would  be  a  most  excellent  provision. 
Now,  I  do  not  know  what  other  amendments  you  could  make  to  this 
law. 

Senator  Cullom.  If  I  understand  you,  you  propose  that  the  law 
should  be  amended  so  that  you  not  only  on  complaints  could  determine 
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whether  a  rate  was  reasonable,  but  if  vou  found  it  to  be  unreasonable 
you  could  determine  what  rate  would  be  reasonable? 

Mr.  FiTER.  What  rate  would  be  reasonable. 

Senator  Cullom.  And  to  make  an  order  accordingly? 

Mr.  FiTER.  Yes. 

Senator  Kean.  Whether  a  higher  or  lower  rate. 

Mr.  FiFER.  Well,  as  I  said  a  moment  ago,  I  think  the  railroad 
traffic  men  will  take  care  of  the  maximum. 

'  Senator  Kean.  That  is  not  the  question.  You  are  going  to  decide 
a  complaint  that  is  made,  and  you  are  to  decide  whether  that  rate  is 
reasonable  or  unreasonable. 

Mr.  FiFER.  Who  would  bring  a  complaint  of  that  kind  ?  Certainly 
not  the  shipper;  and  the  railroad  would  not  bring  it,  because  the 
railroad  has  the  right  to  make  it  in  advance. 

Senator  Ej:an.  But  you  have  to  decide  whether  this  thing  is  fair 
or  not. 

Senator  Foraker.  Suppose  you  have  two  localities,  on  different 
lineSj  and  complaint  is  made  that  one  locality  has  a  rate  that  is  dis- 
crimmatory  as  a^inst  it  as  compared  with  the  other,  and  suppose 
the  defense  would  be  by  that  road  that  that  is  only  a  reasonable  rate 
and  you  would  find  it  reasonable,  you  would  have  to  find  the  other 
was  unreasonably  low  ? 

Mr.  FiFER.  Then  you  would  destroy  the  competition  of  markets. 
That  would  be  the  danger  about  that. 

Senator  Foraker.  And  that  would  not  be  a  good  thing  to  do? 

Mr.  5lFBR.  I  think  it  would  not. 

Senator  Foraker.  This  rivalry  between  localities  is  one  of  the  best 
kinds  of  competition  that  we  have,  is  it  not? 

Mr.  FiFER.  Oh,  most  certainly. 

Senator  Foraker.  And  you  would  not  believe  in  giving  to  the 
Commission  the  right  to  fix  a  minimum  rate  below  whicn  one  locality 
in  the  case  heard  might  not  go  ? 

Mr.  FiFER.  I  doubt  the  propriety  of  that  for  the  reasons  I  stated, 
that  it  would  tend  to  destroy  the  competition  between  markets,  which 
is  certainly  a  great  regulator  of  rates. 

Scoiator  Foraker.  If  you  found  one  rate  was  unreasonably  high 
and  you  were  to  require  it  to  be  reduced,  and  it  were  reduced,  tne 
same  discrimination  could  be  practiced  by  dropping  the  other  rate 
so  as  to  keep  the  diiference? 

Mr.  FiFER.  That  could  be  done,  yes,  sir.  I  do  not  believe,  however, 
that  the  railroads  themselves  would  ever  consent  to  that. 

Senator  Foraker.  And  you  do  not  think  it  would  be  a  good  thing 
for  the  country,  do  you  ? 

Mr.  Fifer.  I  do  not.  You  take  the  great  Mississippi  Valley.  The 
traffic  is  going  to  the  Gulf.  That  is  the  natural  outlet,  and  they 
would  not  want  to  have  their  natural  rights  and  advantages  taken 
away. 

Senator  Foraker.  Now,  if  you  take  away  from  this  subject  the 
question  of  rates  as  you  take  away  the  question  of  rebates  and  dis- 
crimination between  localities,  what  is  there  left  except  discrimina- 
tion in  commodities  and  private  car  lines  and  terminal  charges  for  us 
to  consider? 
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Mr.  FiFER.  Well,  that  is  about  all. 

Senator  Foraker.  It  comes  down  to  within  pretty  narrow  limits f 

Mr.  FiFER.  Yes. 

Senator  Newlands.  There  is  more  complaint  about  discrimination 
between  localities  than  any  other,  is  there  not? 

Mr.  FiFER.  Yes;  there  is  a  great  deal  of  complaint  in  regard  to 
that,  and  that  is  one  of  the  most  difficult  questions  we  have  to  deal 
with. 

Senator  Foraker.  If  you  grant  a  complaint  in  a  given  case  the 
other  locality  is  likely  to  complain  as  against  that  which  has  been 
remedied  ? 

Mr.  FiFER.  Yes;  and  that  is  liable  to  force  on  a  rate  war.  You 
take  the  competition  between  the  North  Atlantic  seaboard  and  the 
Gulf  ports  in  the  grain  trade.  Out  in  our  country  last  fall,  or  in 
the  early  winter,  there  was  something  of  a  rate  war.  The  Gulf 
roads  were  carrying  grain  very  low.  They  could  not  get  above  the 
Mississippi  Kiver  rates,  which  will  always  fix  the  rate.  The  mo- 
ment they  put  the  rate  up  high  the  traffic  goes  by  water.  So  that 
in  determining  rates  you  can  always  get  a  case  of  that  kind  and  by 
that  standard  you  can  measure  rates,  so  that  you  can  not  get  very  far 
out  of  the  wav. 

Senator  Foraker.  AMiat  is  the  differential  now  between  Boston 
and  New  York  in  favor  of  New  Orleans? 

Mr.  FiFER.  On  grain  ? 

Senator  Foraker.  Yes. 

Mr.  FiFER.  I  could  not  tell  you  just  what  it  is  now.  They  say 
that  it  takes,  I  think,  about  three  quarters  of  a  cent  to  a  cent  to  divert 
the  grain  traffic  from  the  Northwest  to  the  Gulf,  because  there  are 
some  natural  disadvantages  at  the  Gulf— the  warm  weather — and  it 
is  preferable  to  ship  the  grain  out  from  a  port  farther  north.  So 
that  the  Gulf  ports  m  regard  to  grain  and  grain  products  labor  under 
that  natural  disadvantage. 

Senator  Foraker.  The  New  Orleans  and  Galveston  ports  were  not 
involved  in  this  investigation  the  Interstate  Commerce  Commission 
has  just  made  with  reference  to  the  differentials  applying  to  Phila- 
delphia and  Brooklyn  ? 

Mr.  FiFER.  No;  they  did  not  participate  in  that  investigation  at 
all,  yet  the  witnesses  reached  out  and  they  came  in  incidentally.  But 
in  the  plate  glass,  this  import  case,  they  took  leave  to  bring  in  the 
Illinois  Central  Railroad,  and  there  is  to  be  a  further  inquiry,  as  I 
remember,  in  regard  to  that. 

Senator  Foraker.  There  is  a  differential  in  favor  of  New  Orleans 
as  against  New  York  of  something  like  7  cents,  is  there  not? 

Mr.  FiFER.  On  grain? 

Senator  Foraker.  Yes. 

Mr.  FiFER.  A  hundred  ? 

Senator  Foraker.  Yes. 

Mr.  FiFER.  Oh,  I  think  not  so  high. 

Senator  Foraker.  AVhat  is  the  differential  in  favor  of  Baltimore 
as  a  port  ? 

Mr.  FiFER.  Well,  we  fixed  that,  but  I  am  not  prepared  on  those  fig- 
ures. At  Baltimore  it  is  a  little  more  than  it  is  at  Philadelphia;  I 
think  about  2  cents  at  Baltimore  as  against  New  York  and  Boston. 
New  York  and  Boston  take  the  same  rate. 
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Senator  Kean.  Boston  is  not  very  well  satisfied? 

Mr.  FiFER.  No. 

Senator  Foraker.  New  York  and  Boston  have  the  same  rate  for 
exports.  They  have  not  the  same  rate,  however,  for  domestic  trans- 
portation, have  they?  Is  not  the  rate  from  Chicago  to  Boston  2 
cents  per  hundredweight  higher  than  from  Chicago  to  New  York  ? 

Mr.  FiTER.  On  exports? 

Senator  Foraker.  No  ;  on  domestic. 

Mr.  Fifer.  It  is  sonvewhat  higher;  but  just  the  rate  I  could  not 
tell  you. 

Senator  Foraker.  But  the  rate  for  export  is  the  same  from  Chi- 
cago to  Boston  as  from  Chicago  to  New  York? 

Mr.  Fifer.  Yes;  but  a  little  less  at  Philadelphia  and  a  little  less 
at  Baltimore  than  at  Philadelphia. 

Mr.  Commissioner  Knapp.  May  1  be  pardoned  if  I  endeavor  to 
answer  that  question  ? 

Senator  Foraker.  I  would  be  very  much  obliged  if  you  would. 

Mr.  Commissioner  Knapp.  One  oi  the  earliest  (Questions  that  came 
before  the  Commission  was  the  proper  adjustment  of  rates  from  the 
West  as  between  New  York  and  Boston.  They  had  been  very  much 
higher  to  Boston.  The  Commission  heard  that  case  before  I  became 
a  member  of  it,  and  decided  that  the  domestic  rate  to  Boston  should 
exceed  the  rate  to  New  York  by  one-tenth  of  the  New  York  rate — 
that  is,  to  be  10  per  cent  above.  Carriers  substantially  complied 
with  that  determination,  not  by  fixing  the  positive  rate  of  10  per  cent 
above,  but  by  making  changes  in  the  figures,  which  was  substantially 
10  per  cent,  so  that  now,  I  think,  the  difference  ranges  from  2  cents 
on  the  lowest  class  up  to  perhaps  8  cents  in  the  first  class,  and  pos- 
sibly even  more  than  that. 

iSenator  Foraker.  Assuming  it  is  2  cents  higher  to  the  Boston 
port  for  domestic  consumption  than  it  is  to  New  York,  and  the  same 
for  export  from  Chicago  to  Boston  and  Chicjigo  to  New  York  ports, 
what  would  be  the  effect  of  making  the  rate  foi-  expoi't*  from  Chicago 
to  Boston  the  same  that  it  is  for  consumption?  In  other  words,  not 
giving  Boston  a  differential  for  export  as  against  her  domestic  rate? 

Mr.  Commissioner  Knapp.  Why,.  I  should  think  if  the  inland  ex- 
port rate  to  Boston  wore  higher  than  to  New  York — materially 
higher;   say,  2  cents — it  would  practically  close  up  the  Boston  port. 

Senator  tuLLOM.  What  is  the  differential  between  New  York  and 
New  Orleans? 

Senator  P'okakkr.  I  want  to  ask  another  question,  if  I  may  be  per- 
mitted. On  what  basis  do  you  make  a  lower  rate  for  export  from 
Chicago  to  Boston  than  you  do  for  domestic  transportation  for  con- 
sumption? 

Mr.  Commissioner  Knapp.  Upon  the  theory  that  the  through  rate 
from  origin  to  foreign  destination  must  be  at  least  as  low  through 
Boston  as  through  New  York  to  enable  it  to  get  any  of  that  business. 

Senator  Pokakek.  Otherwise  it  would  all  go  out  through  the  other 
port? 

Mr.  Commissioner  Knapp.  Yes. 

Senator  Foraker.  That  is,  a  difference  of  2  cents  a  hundredweight 
from  Chicago  to  a  seaboard  in  favor  of  the  one  port  would  take  all  out 
of  that  port  as  against  the  other? 
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Mr.  FiTBR.  Yes;  where  the  difference  in  ocean  rate  is  so  slight  as 
between  New  York  and  Boston. 

Senator  Foraker.  So  that  it  is  not  a  question  of  mere  natural  con- 
ditions existing:  at  Boston  and  New  York,  is  it? 

Mr.  FiFER.  Scarcely  at  all. 

Senator  Foraker.  It  has  not  anything  to  do  with  it?  It  is  a  di- 
rect preference,  is  it  not?  What  else  is  it  that  leads  the  Commission 
to  say  that  Boston  may  have  2  cents  less  for  exports  than  she  has  for 
domestic  importation?  , 

Mr.  FiFER.  Broadly  put,  to  permit  Boston  to  participate  in  that 
export  trade. 

Senator  Foraker.  Something  she  would  not  be  allowed  to  do  if  the 
other  rate  prevailed? 

Mr.  Commissioner  Knapp.  And  on  the  further  theory,  not  by  any 
means  to  be  lost  sight  of,  that  taking  everything  into  account,  it  is 
for  the  advantage  of  the  comitry  that  there  ^ould  be  competition 
between  routes,  and  that  not  to  have  a  rate  adjustment  which  per- 
mits that  competition  is  to  give  a  preference  to  one  port  over  anotner. 

Senator  Foraker.  In  other  words,  if  you  were  to  leave  those  ports 
to  themselves  without  any  preferential  or  differential  allowed  in  the 
rates  it  would  be  a  different  result  from  that  which  we  have  neces- 
sarily? 

Mr.  FiFER.  Perhaps  I  do  not  quite  appreciate  that  question. 

Senator  Foraker.  I  say  if  it  were  not  for  a  differential,  which  is 
arbitrarily  fixed,  the  business  would  not  be  so  arranged  that  the  ports 
would  share  reasonably  in  the  export  trade? 

Mr.  Fifer.  I  think  that  necessarily  follows. 

Senator  Foraker.  Now,  another  case.  I  had  my  attention  called 
to  the  fact — I  saw  it  somewhere — that  between  Buffalo  and  JBoston 
and  Fairport  and  Baltimore  the  distance  is  exactly  the  same,  and  yet 
there  is  a  preferential  of  3  mills  by  your  recent  order,  I  notice,  in 
favor  of  the  haul  from  Fairport  to  Baltimore.  Heretofore  there  was 
a  preferential  in  favor  of  the  rate  from  Fairport  to  Baltimore  as 
against  the  rate  from  Buffalo  to  Boston  of  4  mills.  Fairport  is  in 
Ohio.  Now,  on  what  ground  is  that  differential  justified?  That  is 
what  I  want  to  get,  in  a  word,  if  you  can  tell  me. 

Mr.  Commissioner  Knapp.  Of  course,  the  best  answer  would  be  to 
refer  you  to  the  reasons  which  the  Commission  has  assigned,  but  in 
a  word  it  is  on  the  theory  that  there  are  certain  disabilities  at  the  ports 
of  Philadelphia  and  Baltimore,  and  particularly  with  reference  to 
the  amount  of  ocean  tonnage  leaving  those  ports,  the  nuuiber  of  sail- 
ings, the  very  much  less  nimiber  of  foreign  ports  reached  from  Balti- 
more and  Philadelphia  than  from  New  York,  so  that  there  must  be 
opportunities  for  a  somewhat  lower  through  rate  by  Philadelphia 
and  Baltimore  to  the  foreign  destination  in  order  that  they  may  have 
an  opportunity  to  compete  for  that  trade. 

Senator  Foraker.  That  is  what  I  w\ant  to  get  at.  Now,  the  dis- 
tance being  exactly  the  same,  and  there  being  no  material  difference 
between  the  hauls,  the  grades  being  practically  the  same,  and  the 
roads  being  equally  gooa,  as  it  may  be  assumed  without  contradic- 
tion, I  think,  then  there  is  no  ground  in  anything  that  is  foimd 
before  you  reach  the  coast  to  justify  a  differential  ? 
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Mr.  FiFER.  Oh,  yes;  at  Philadelphia  and  Baltimore  they  are 
nearer  the  grain  fields  of  the  Middle  West. 

Senator  Foraker.  I  am  talking  about  Fairport  and  Baltimore 
and  Buffalo  to  Boston.  Those  are  the  ports  that  I  am  talking  about, 
where  you  allow  a  differential  of  3  nulls.  On  what  ground  is  that 
justified? 

Mr.  Commissioner  Knapp.  As  I  have  said,  upon  the  ground  that 
the  routes  to  foreign  destinations  via  Philadelphia  and  Baltimore 
are  under  certain  disabilities,  which  make  it  necessary  that  the 
through  rate  l>e  somewhat  more  agreeable  to  the  shipper  by  those 
routes  in  order  to  enable  them  to  compete. 

Mr.  FiFER.  That  question  was  all  thrashed  out  before  I  became  a 
member  of  the  Commission.  There  was  a  connnission  or  a  committee 
called  the  Thurman  Commission,  which  investigated  that  at  one 
time,  and  it  was  also  l>efore  this  (\)mmission. 

Senator  Kean.  That  was  before  the  passage  of  the  interstate-com- 
merce law  ? 

Mr.  Fifer.  The  policy  of  the  railroads  of  this  country  seems  to  be 
to  make  the  lowe^st  rate  on  export  traflic,  and  that  T  tnink  prevails 
in  about  all  the  countries  in  the  world.  It  developed  in  the  plate- 
glass  case,  the  last  case  before  the  Commission,  that  in  Belgium, 
where  most  of  the  plate  glass  of  tlie  world  is  made,  on  export  glass 
the  railroads  charge  much  less  than  they  do  when  they  carry  it  for 
domestic  consumption.  Now,  this  differential  question  l^etwecn  these 
four  North  Atlantic  ports  has  been  before  tlie  Commission  only  (mce 
since  I  have  been  on  the  Conmiission,  aud  it  was  by  arbitration,  by 
consent  of  the  localities  and  the  railroads,  that  they  were  submitted 
to  the  Commission  to  say  wliat  was  fair  and  right  under  all  the  cir- 
cumstances. Now,  there  were  two  reasons  that  influenced  my  mind  to 
make  the  decision  tliat  we  did.  One  was  that  those  differentials 
had  existed  for  a  great  many  years.  M(»n  had  invested,  perhaps, 
fortunes,  and  cities  had  been  built  up  on  the  faith  of  them,  and  then 
the  shippei*s  from  the  AV(»st,  especially  the  grain  men,  wanted  all 
these  ports  kept  open  so  that  they  could  make  their  choice.  Now,  if 
left  simply  to  natural  conditions,  the  port  having  the  greatest  natural 
advantage  would  draw^  to  itself  all  the  trade,  and  trade  would 
become  conge>;ted,  and  the  others  would  go  out  of  business,  their 
vessels,  for  handling  grain  and  the  products  of  grain,  would  run 
down,  and  all  that. 

Now,  we  took  the  whole  question  as  a  sort  of  an  equitable  question 
and  decided  what  was  right  and  fair  between  these  ports,  not  on  the 
cold  quei^tion  of  natural  advantage  alone,  as  we  would,  possibly, 
in  some  other  case  have  done  or  as  a  court  might  have  to  do.  It 
was  a  sort  of  a  e()ni|)romise  finding  and  following  the  findings  of 
the  Thurman  connuisi-ion  or  committee  and  the  previous  finding  of 
our  own  Commission. 

Senator  Culu)M.  The  Thurnian  connuittee  or  conunissicm  was 
really  at  work  befoiv  the  original  int(»rstate-comnierce  act  was  passed. 

Mr.  FiFKK.  Yes;  but  they  did  not  change  the  facts  nor  circum- 
stances.    They  existed  just  the  same. 

Senator  Foraker.  They  made  their  finding  in  1882,  I  think,  five 
years  before  the  interstate-commerce  act  was  passed. 

Mr.  Fifer.  Now,  the  question  was  whether  it  was  best  for  the  peo- 
ple of  this  country  to  have  one  North  Atlantic  port  for  their  traffic, 
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through  which  to  reach  foreign  countries,  or  whether  it  was  best  to 
keep  them  all  open  so  that  the  western  farmer  and  the  western  pro- 
ducer could  take  his  choice.  Now,  those  are  the  influences  that  con- 
trolled my  mind  in  the  determination  of  that  question,  giving  due 
weight  also  to  the  natural  advantages  of  the  diflerent  ports. 

Senator  Foraker.  I  was  not  complaining  of  the  opinion.  I  was 
merely  stating  that  fact. 

Mr.  Fifi:r.  Of  course  we  could  have  taken  the  internal  rate,  the 
railroad  rate,  and  carried  it  down  to  the  water  and  chopped  it  off 
right  there  and  said  "  we  will  not  look  beyond  our  own  linute  at  all;  " 
but  we  took  into  consideration  the  whole  situation,  and  that  is 
what  all  parties,  the  complainants  and  the  defendants — if  I  may 
speak  of  them  as  such — desired  we  should  do,  and  we  investigated 
it  and  did  the  best  we  could  under  the  circumstances. 

Senator  Foster  of  Ijouisiana.  Judge  Clements,  in  his  statement 
the  other  day,  stated  that  within  the  last  two  years  tlie  complaints 
lodged  against  the  railroads  have  been  more  numerous  than  in  pre- 
ceding years.  What  is  the  character  and  nature  of  those  complaints? 
Do  they  refer  to  unreasonable  and  luijust  charges  or  inequality  of 
rates  between  localities  or  discriminations  between  localities  or 
persons  ? 

Mr.  FiFER.  I  can  not  answer  definitely  with  regard  to  that.  Mr. 
Clements  is  one  of  the  members  longest  on  the  Commission,  and 
familiar  with  so  many  of  the  facts  internally  concerning  the  work 
of  the  Commission,  so  that  it  was  given  over  to  him  to  examine  these 
questions;  and  anyway,  our  Commission  in  that  particular  is  a  lit- 
tle like  a  court.  A  complaint  is  made.  We  do  not  rush  in  every 
time  a  complaint  is  made  and  read  it  over.  The  complaint  is  entered 
and  under  the  statute  we  fix  a  time  when  the  defendant  must 
answer,  and  generally  before  the  case  is  heard  we  look  over  the  papers 
and  see  what  are  the  issues.  For  that  reason,  I  can  not  answer  spe- 
cifically. I  can  say  generally  that  I  think  some  of  them  concern  ex- 
cessive rates,  but  mostly  perhaps  it  is  discriminations  between  locali- 
ties, and  all  sorts  of  questions.  Still,  if  you  desire  exact  information 
in  regard  to  that,  we  could  take  the  cases  on  file  with  the  Commission, 
so  that  there  would  be  no  doubt  about  it.  They  are  susceptible  of 
exact  information. 

Senator  Foster  of  T^ouisiana.  I  was  under  the  impression  that  the 
majority  of  the  complaints  were  lodged  against  the  inequality  of 
rates  between  places  and  localities. 

Mr.  FiFER.  Very  largely  so,  I  think. 

Senator  Foster  of  Ijouisiana.  Do  you  find  the  law  to-day  adequate 
to  meet  these  complaints  that  are  lodged  against  the  carriers? 

Mr.  FiFER.  Oh,  in  a  measure  we  can  acbninister  some  relief,  but  I 
think  it  is  inadequate.     I  think,  as  I  have  said  before,  that  if  this 

!)ower  existed — it  is  a  little  like  the  President  has  said.  He  wanted  a 
arge  Navy,  not  for  war,  but  in  order  to  preserve  peace;  and  in  the 
same  way,  if  we  have  a  delegation  of  power  here  that  is  effective,  why, 
you  will  not  have  to  exercise  it  as  much  as  a  great  many  think.  In 
my  judgment,  it  will  sober  these  gentlemen  and  make  them  think 
twice  before  they  raise  a  rate,  and  I  think,  on  the  whole,  it  would  tend 
to  more  equitable  rates  throughout  the  country. 

Senator  Foster  of  Louisiana.  If  this  constitutional  power  was  con- 
ferred upon  the  Conmiission  or  some  other  tribunal,  would  that  meet 
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the  requirements  of  the  situation,  without  any  other  additional 
legislation  ? 

Mr.  FiFER.  I  do  not  believe  I  catch  vour  point,  Senator. 

Senator  Foster  of  Ix)uisiana.  If  a  law  should  be  passed  conferring 
upon  the  Commission  or  upon  some  other  tribunal  the  power  and  au- 
thority to  fix  the  rates  after  condemning  a  rate  as  unreasonable,  would 
tkat  meet  the  situation  ?  Would  it  enable  the  Commission  to  correct 
all  of  the  abuses  that  now  exist? 

Mr.  FiFER.  Oh,  possibly  not  all  of  the  abuses ;  but  it  would  assist 
in  a  very  large  measure.  Now,  to  illustrate,  there  are  discriminations 
of  all  kinds — large  discriminations  and  small  discriminations.  There 
is  a  gentleman  in  this  room  who  made  comi)laint  against  a  railroad. 
lie  was  a  fruit  shipner  from  the  South,  and  he  complained  that  he  was 
not  furnished  equal  facilities  for  unloading  when  the  fruit  i^eached 
Chicago.  Well,  that  was  a  discrimination,  and  there  are  many  others 
of  similar  kinds;  so  that  you  can  not  make  a  law  to  meet  every  little 
case  of  that  kind,  but  it  must  be  under  the  broad  provisions  of  the 
law  that  prohibits  discriminations  of  all  kinds. 

Senator  Kean.  Was  there  a  complaint  made  in  that  case? 

Mr.  Fifer.  There  was  a  complaint  made  in  that  case,  and  it  was 
heard;  but  Ix^fore  an  opinion  was  put  forth  the  parties  got  together 
and  adjusted  the  nuitter  between  them,  and  now  they  are  the  very  best 
of  friends,  I  believe. 

Senator  Kkan.  It  was  not  the  question  of  rate,  then,  but  it  was  a 
question  of  service? 

Mr.  FiFRR.  It  was  a  question  of  service,  and  it  did  not  affect  the 
rate,  and  yet  it  was  coveied  by  the  statute.  I  mention  that  to  show 
you  that  there  are  other  discriminations  and  other  complaints  that 
are  frequently  made  that  perhaps  have  not  been  called  to  your  atten- 
tion, as  illustrated  in  this  particular  instance. 

Senator  Foster  of  Louisiana.  You  think,  then,  that  additional  leg- 
islation is  necessary,  even  sliould  the  Commission  be  clothed  with  this 
additional  power,  do  you? 

Mr.  FuT.u.  No;  I  think  there  was  power  already  in  the  Commis- 
sion to  meet  the  requirements  of  the  fruit  case  that  I  speak  of. 

Senator  Foster  of  Louisiana.  No;  I  mean  generally  speaking.  If 
Congress  should  simply  pass  an  act  conferring  upon  this  Commission 
authority  to  fix  a  rate  after  the  Commission  had  condemned  an  ex- 
isting rate  as  unreasonable,  would  that  meet  the  requirements  of  the 
present  situation? 

Mr.  Fifer.  I  do  not  see  what  more  Congress  can  do  in  that  par- 
ticular instance. 

Senator  Foster  of  Ix>uisiana.  You  think  that  the  present  law,  the 
law  as  it  now  stands,  and  the  clothing  of  the  Commission  with  this 
additional  power  would  meet  the  conditions? 

Mr.  Fifer.  Not  that  alone.  I  have  referred  to  other  things  here 
that  I  think  ought  to  qo  with  it. 

Senator  Foster  of  Louisiana.  With  the  suggestions  you  have 
made? 

'Mr.  Fifer.  Yes;  and  I  do  not  say  now  that  the  amendments  I  have 
suggested  here  will  cover  the  whole  gauntlet  at  all. 

Senator  Foster  of  I^ouisiana.  I  have  been  absent  from  a  good  many 
of  the  hearings,  and  I  should  like  to  ask  you  if  the  rate  charges  now 
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are  lower  than  they  have  been  for  a  nnmber  of  years  past,  taking 
the  general  railroad  rate  thronghout  the  country? 

Mr.  FiFER.  That  wonld  be  a  question  of  almost  impossible  solu- 
tion. The  railroads  would  say  "yes,"  while  the  Commission  would 
say,  on  the  whole  that  they  are  higher.  Now,  in  a  sense  on  many 
articles,  the  rates  are  lower;  and  yet  you  take  the  articles  that 
constitute  the  great  bulk  of  the  traffic — the  products  of  the  farm 
and  the  factory  and  the  forest,  which  I  think  constitute  the  large 
bulk  of  the  heavy  traffic  of  this  country,  my  own  notion — and  yet  I 
could  not  say  without  going  over  the  tariffs  for  the  specific  purpose 
of  ascertaining  that,  w'liether  on  the  whole  they  were  higher,  but  I 
think  the  tariffs,  as  adjusted  to-day,  are  yielding  a  larger  revenue  to 
the  roads  than  tliey  have  formerly  yielded.  I  know  the  roads,  judg- 
ing from  net  earnings,  are  very  prosperous.  Well,  you  will  find,  as 
we  have  found,  if  you  dig  into  the  question,  that  they  are  making 
very  largo  improvenionts  all  over  the  country.  There  never  was  a 
time  when  railroads  were  being  improved  as  they  are  to-day.  Bridges 
are  being  put  in,  curves  are  being  taken  out,  OTades  are  being  cut 
down,  sidetracks  are  being  put  in,  and  better  depot  buildings,  both 
freight  and  passenger,  are  being  erected.  Noav,  it  has  been  testified 
to  before  us,  even  by  Mr.  Baer,  of  the  anthracite  coal  roads,  that 
when  they  put  in  a  stocl  bridge,  that  is  charged  to  current  expenses, 
that  they  do  not  charge  it  to  permanent  improvements;  and  when 
they  put  in  a  sidetrack  or  build  a  station,  I  think  it  was  testified 
that  they  charged  that  to  current  expenses,  anW  that  it  was  not 
charged  up  to  permanent  improvements.  Well,  now,  there  is  so 
much  of  that  going  on  that  it  reduces  the  revenues  of  the  roads 
unduly.  They  will  get  through  with  these  vast  betterments  that  are 
going  on  at  this  time  and  then  their  earnings  will  make  a  better 

showing. 

Senator  Foster,  of  Louisiana.  Then  your  judgment  is  that  the 
rates  are  higher  than  they  have  been  in  former  years? 

Mr.  FiFER.  Well,  as  I  say,  I  could  not  speak  definitely  on  that  mat- 
ter. As  I  stated  a  moment  ago,  the  statistical  part  of  the  statement 
was  very  kindly  assumed  by  Judge  Clements.  It  was  of  no  use  for 
all  of  us  to  go  over  that  matter,  and  he  assumed  the  work  of  the 
preparation  for  that  part  of  the  statement. 

Senator  Doujver.  I  want  to  get  at  the  opinion  of  the  Commission 
as  to  how  wide  this  power  to  fix  rates  ought  to  be.  Now,  I  can  see 
very  clearly  that  it  might  be  of  great  advantage  to  the  public  to  fix 
the  rates  in  a  case  where  the  existing  rate  was  complained  of  as  un- 
just and  unreasonable  to  give  the  public  the  advantage  of  a  reduction 
of  that  rate;  but,  if  I  understood  Judge  Clements  correctly,  he  gave 
the  impression  that  that  power  would  be  absolutely  worthless  as  an 
instrument  or  means  for  putting  an  end  to  discriminations  between 
places.  In  answ^er  to  a  question  which  I  propounded  to  him  as 
follows : 

"  So  that  the  mere  power  to  fix  the  maximum  rate  would  not  enable 
the  Commission  to  handle  the  question  of  discriminations  at  all." 

Judge  Clements  replied  that  he  did  not  think  it  would,  and  after- 
wards added  that  is  was  his  opinion — and  I  think  he  undertook  to 
express  the  opinion  of  the  (^onnnission — that  this  power  to  supervise 
the  rates  might  properly  be  confined  to  the  power  of  condemning  an 
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unjust  and  unreasonable  rate  and  substituting  one  that  was  just  and 
i^easonable. 

Mr.  FiFER.  Yes. 

Senator  Dolliver.  Wliat  is  your  opinion  about  that?  What  ad- 
vantage, for  instance,  could  the  public  get  in  the  matter  of  putting 
an  end  to  rebates  by  giving  the  Commission  the  power  to  fix  rates? 

Mr.  FiFER.  1  think  you  were  not  in  the  room,  Senator,  when  I  was 
on  that  branch  of  the  discussion  in  regard  to  rebates.  I  do  not  think 
that  has  anything  to  do  with  rebates. 

Senator  1)olliver.  So  that  whatever  power  the  Commission  would 
have  over  the  rates  would  probably  not  increase  its  efficiency  in  its 
effort  to  abolish  rebates. 

Mr.  FiFER.  I  think  it  is  a  different  exercise  of  power  altogether.  I 
think  one  is  a  police  power  and  the  other  is  an  administrative  power. 

Senator  Dolliver.  Do  you  agree  with  Judge  Clements  in  saving 
that  the  power  to  fix  a  maximum  rate  in  cases  where  the  complaint 
is  of  discriminations  between  two  localities  would  be  worthless? 

Mr.  FiFER.  No;  and  I  did  not  understand  Judge  Clements  to  say 
that.  If  he  did,  I  hardly  think  I  would  a^ee  with  him.  As  I  statea 
at  the  outset.  Senator,  tliere  are  three  sections  of  that  act.  The  first 
is  as  to  reasonable  rates,  the  third  section  is  discrimination  between 
localities,  and  the  fourth  section  is  the  long  and  short  haul  clause. 
Now,  I  would  like  to  have  somebody  tell  me  how  any  infraction  of 
those  statutes  can  ever  be  remedied  without  the  change  of  a  rate? 
Can  you  think  of  any?     You  are  not  on  the  witness  stand,  of  course. 

Senator  Dolliver.  Well,  I  wanted  to  get  at  how  the  discrimination 
between  two  towns  could  be  remedied  bj^  simply  fixing  maximum 
rates.  It  was  evidently  Judge  Clements's  idea  that  in  case  of  such  a 
discrimination  the  fixing  of  tlie  maximum  rate  would  be  a  compara- 
tively worthless  proceeding,  because  the  roads  would  be  at  liberty 
to  restate  the  discrimination  in  lower  terms. 

Mr.  FiFER.  Well,  as  I  said  in  the  first  part  of  the  discussion 'here, 
when  it  comes  to  discrimination  between  localities  on  the  same  road — 
mark  you,  we  have  never  exercised  the  authority,  I  think,  when  one 
road  made  one  rate  and  another  road  made  another  rate,  we  do  not 
interfere  with  that — I  stated  that  it  might  be  necessary  in  order  to 
bring  about  a  just  equilibrium  between  those  two  localities  to  bring 
it  about  by  lowering  a  rate  entirely,  or  it  might  be  by  raising  one  rate 
a  little  and  lowering  another,  and  so  bringing  about  a  just  arrange- 
ment between  the  two  places. 

Senator  Dolliver.  But  would  you  confine  that  to  cases  where  the 
discrimination  occurred  on  the  same  line  of  road? 

Mr.  Fifer.  I  think  I  would.  I  would  not  interfere  with  those 
discriminations  occurring  on  independent  lines,  because  then  you 
run  up  against  the  otlier  proposition  and  destroy  the  competition 
between  markets.  For  instance,  if  we  should  take  hold  of  Mr.  Fish's 
road,  if  we  had  the  authority  to  say,  "  Here,  we  will  fix  your  plate- 

fflass  rate  at  so  nuich,  and  tlie  rate  for  the  people  at  our  north  At- 
antic  coast  ports  sliall  l)e  fixed  at  so  much,"  then  the  competition 
between  markets  would  be  gone. 

Senator  DoiiLivER.  I  ask  th(»sc  questions  l>ecause  an  impression  has 
been  sought  to  be  made  liere  that  this  power  of  fixing  rates  or  super- 
vising rates  is  one  that  might  very  greatly  affect  the  commercial 
situation  of  whole  regions  of  country. 
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Mr.  FiFER.  And  unsettle  things. 

Senator  Dolliver.  And  unsettle  things,  and  I  wanted  to  jget  yoor 
idea  whether  it  would  be  possible  for  us  in  conferring  this  power 
upon  your  Commission  to  narrow  it,  say,  to  these  two  propositions 
which  you  have  mentioned — fii'st,  rates  that  are  exorbitant  and  un- 
reasonable in  themselvas,  and,  second,  to  those  discriminations  be- 
tween localities  which  are  perpetrated  by  the  same  railroad,  where 
the  localities  are  on  the  same  line  of  road. 

Mr.  FiFi-iR.  Yas.  You  will  find  where  those  discriminations  exist 
that  generally  the  low  rate  is  fixed  by  competition,  and  unless  you 
take  hold  of  other  roads  and  destroy  the  competition  between  markets, 
it  is  almost  impossible  to  raise  that  rate.     You  can  cut  down  the  rate. 

Senator  Dolliver.  So  you  think  to  confer  the  power  to  do  that  on 
the  Commission  would  probably  net  the  public  no  good? 

Mr.  FiFER.  It  might  in  some  cases  and  in  some  instances  it  might 
work  some  good.  Where  the  comj)etition  was  not  very  sharp,  the 
roads  might  raise  their  rates ;  but  it  is  the  opinion  of  the  Conmiission, 
and  I  think  will  be  the  opinion  of  this  body  when  you  are  through, 
that  the  railroads  can  be  relied  on  to  make  rates  high  enough.  They 
will  take  care  of  that.  It  would  hardly  be  regulating  railroads  to 
jump  in  and  say  that  they  are  not  charging  enough  and  that  they 
must  put  up  their  rates;  and  yet  there  are  instances  where  perhaps 
it  might  be  necessary  to  cut  down  one  rate,  and  let  the  roads  raise 
another  rate  a  little  to  bring  about  a  proper  adjustment. 

Senator  Newlands.  Suppose  there  should  be  another  depression 
such  as  there  was  from  1803  to  1897,  and  there  should  be,  say,  only 
three-fourths  of  the  present  transportation  business.  Would  not 
the  tendency  be  toward  granting  rebates  again  in  the  contest  between 
these  railroads  for  traffic? 

Mr.  Fifer.  The  temptation  would  l)e  much  greater  than  it  is  when 
the  roads  are  getting  about  all  the  traffic  they  can  haul.  That  stands 
to  reason. 

Senator  Newlands.  Suppose  such  a  condition  should  occur  again 
and  rebates  should  again  be  given,  do  you  think  you  would  be  in  any 
better  position  to  check  that  condition  than  you  were  from  1893  to 
1897? 

Mr.  Fifer.  My  own  belief  is  that  the  railroads  will  never  have 
the  desire,  and  possibly  under  the  same  temptations  never  would 
return  to  the  rate  cutting  and  the  rebate  paj'ini^  which  they  have  done, 
and  if  thev  did  the  Elkins  Act  would  now  afford  considerable  rdief 
by  means  of  injunction. 

Senator  Newlands.  By  means  of  injunction? 

Mr.  Fifer.  Yes. 

Senator- Newlands.  You  would  rely  mainly  upon  that,  would  you? 

Mr.  Fifer.  Yes. 

Senator  Newlands.  Now,  prior  to  that  time  the  law  itself  forbade 
these  offenses,  and  parties  were  punished  for  violation  of  the  law? 

Mr.  Fifer.  Yes. 

Senator  Newlands.  Now,  you  substitute  for  that  or  add  to  it  the 
i^ing  of  a  writ  of  injunction,  and  the  judge  summarily  punidies  a 
violation  of  the  injunction  ? 

Mr.  Fifer.  That  is  right. 

Senator  Newlands.  I  ask  why  should  the  injunction  be  any  more 
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effective  than  the  law  itself?  It  certainly  would  not  enable  you  to 
get  at  the  facts  any  more  easily,  would  it? 

Mr.  Fefer.  Well,  it  operates  more  quickly.  It  avoids  a  long 
hearing  before  a  grand  jury.  It  does  away  with  all  the  prosecution 
officers  of  the  court,  to  some  extent,  and  summarily  you  simply  put 
the  stronff  hand  of  the  law  on  the  man's  shoulder  and  bring  him  into 
court  and  find  out 

Senator  Newlands.  Granting  that,  I  understand  your  chief  diffi- 
culty has  been  in  getting  at  the  facts.  Would  you  not  have  as  much 
difficulty  under  the  injunction  process  in  getting  at  the  facts  as  under 
the  process  of  indictment? 

Mr.  FiFER.  Possibly.  I  pointed  out  here  how  I  think  you  could 
get  at  the  facts  much  better  if  the  amendment  was  adopted,  and  that  is 
to  have  some  authority  to  employ  expert  accountants  to  go  into  these 
offices,  and  let  that  be  their  regular  business,  to  examine  these  books; 
and  still,  even  then,  if  they  have  a  mind  to  pay  rebates  there  would  be 
great  difficulty,  as  there  is  in  finding  out  about  any  crime. 

Senator  Newlands.  Would  not  that  involve  some  kind  of  a  secret 
service  or  detective  force? 

Mr.  FiFER.  Yes;  it  might  develop  into  that,  and  it  miffht  become 
necessary  anyway.  There  is  no  great  difference  between  finding  out 
a  violation  of  that  statute  and  a  violation  of  any  other  criminal 
statute. 

Senator  Newlands.  During  the  period  from  1893  to  1897,  when 
this  condition  of  things  existed,  when,  according  to  the  statement  of 
the  traffic  managers  themselves  it  was  general,  did  the  Commission 
make  use  of  detectives  or  a  secret  service  force  of  any  kind? 

Mr.  FiFER.  No,  sir;  we  had  no  detectives,  and  as  I  remember  it 
we  had  no  fund,  no  appropriation  that  would  enable  us  to  do  that 
I  know  in  several  instances  we  could  barely  get  through  with  our 
routine  work. 

Senator  Newlands.  Have  you  such  a  fund  now?  Is  such  a  fund 
provided  now  ? 

Mr.  Fifer.  I  think  it  is  not  in  the  hands  of  the  Commission. 

Senator  Newlands.  In  whose  hands  is  it? 

Mr.  Fifer.  Not  for  this  purpose.  It  was  for  the  enforcement  of 
the  antitrust  law.  There  was  such  a  fund  as  that  placed  in  the 
hands  of  another  Department  of  the  Government. 

Senator  Newlands.  Ought  not  funds  to  be  provided  for  such  pur- 
pose? 

Mr.  Fifer.  I  think  if  you  are  going  to  leave  this  power  with  the 
Commission,  there  ought  to  be  some  means  adopted  to  get  at  the 
book& — some  skilled  person,  and  possibly  a  number  of  them,  to  keep 
watch  and  detect  Hhe  violations  of  this  law  as  vou  would  of  anv 
other  law.  I  think  that  ought  to  be  done,  whether  you  leave  this 
power  with  the  Commission  or  whether  you  give  it  to  someone  else. 

Senator  Newlands.  How  would  you  organize  such  a  service  as 
that? 

Mr.  Fifer.  I  could  not  state  now.  You  would  organize  it  as  you 
would  any  other  detective  force. 

Senator  Newlands.  Would  you  put  it  under  the  control  of  the 
Commission  or  entire! v  separate? 

Mr.  Fifer.  I  would  take  that  duty  away  from  the  Commission 
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entirely  and  make  it  a  separate  duty.  The  railroad  complains,  and  I 
think  justly — although  the  members  of  the  Commission  do  not  agree 
in  regard  to  that  exactly,  but  there  is  no  one  of  them,  I  believe,  who 
would  object  to  it  seriously — the  railroads  do  not  want  to  have  their 
civil  rights  submitted  to  a  tribunal  that  is  spying  upon  them  and 
whose  duty  it  is  to  convict  them  in  the  courts  of  the  country  and  to 
obtain  fines  and  imprisonment  to  be  unposed.  The  conditions  are  not 
just  what  they  ought  to  be  in  that  particular.  I  think  there  is  no 
member  of  the  Commission  who  would  object  seriously  to  taking  the 
duty  of  expert  examination  away  from  the  Conunission  and  con- 
ferring it  upon  some  other  bodj. 

Senator  Newlands.  Admitting  all  that,  my  inquiry  is  as  to  where 
you  would  vest  that  power.  Would  you  put  it  into  the  Attorney- 
General's  department? 

Mr.  FiFER.  Yes !  that  would  be  a  proper  place. 

Senator  Newlands.  Then,  in  that  event,  you  would  rely 

Mr.  FiFER  (continuing).  Or  it  might  be  put  into  the  hands  of  the 
Department  of  Commerce  and  Labor. 

Senator  Newlands.  Is  there  not  some  way  of  organizing  this 
Interstate  Commerce  Commision  in  such  a  way  as  that  you  could 
have  one  pail  that  will  attend  entirely  to  the  quasi- judicial  functions 
of  hearing  and  determining,  and  another  branch  of  that  Commission 
to  transact  the  detective  and  police  duties? 

Mr.  FiFER.  So  far  as  I  can  see  now,  I  would  answer  no. 

Senator  Newlands.  Would  not  that  work  better  than  putting  them 
so  far  apart  as  giving  these  powers  to  the  Attorney-General's  office 
would  involve? 

Mr.  FiFER.  It  is  altogether  likely  it  would.  That  is  a  matter  of 
detail,  however,  that  nobody  can  tell  in  advance  just  what  would  be 
best  to  do. 

Senator  Newlands.  I  hope  that  in  making  your  recommendations 
to  the  committee  as  to  the  amendment  of  tliis  law  you  will  cover  that 
point,  because  we  want  the  benefit  of  your  experience.  My  own  idea 
is  that  you  must  in  the  course  of  your  investigations  and  hearings, 
and  in  the  discharge  of  your  duties,  get  a  lot  of  information  that 
would  be  available  for  such  purposes  that  would  not  be  available  to 
the  Attorney-Cireneral.  who  has  nothing  to  do  with  the  general  per- 
formance of  your  duties. 

Mr.  FiFER.  That  presupposes  that  the  execution  of  the  criminal 
side  of  the  statute  should  remain  with  our  Commission. 

Senator  NEWiiANDs.  Either  remain  with  your  Commission  or  be 
intrusted  to  a  branch  of  vour  Commision. 

Mr.  FiFER.  Well,  make  it  a  branch;  that  might  be  the  better 
way.  It  is  impossible.  Senator,  for  anybody  to  t<?ll  in  advance  just 
what  is  right,  j^erhaps.  You  would  have  to  try  it  first.  Take  the 
interstate-commerce  act;  was  anybody  foolish  enough  to  suppose 
that  in  providing  for  the  control  of  interstate  connnerce  over  a  vast 
country  like  this  the  first  cut  was  going  to  get  just  the  right  law? 
Why,  it  takes  a  hundred  years  sometimes  to  perfect  laws.  Take 
all  the  old  English  statutes,  and  the  English  common  law,  which  has 
l)een  in  existence  for  years  and  years,  and  most  of  the  Stales  have 
adopted  it.  On  the  one  side  you  have  the  violators  of  the  law  always 
trying  to  break  through  or  get  around  the  law,  and  the  lawmakers 
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on  the  other  side  are  always  trying  to  close  up  the  gaps.  When  you 
come  to  tliosc  old  statutes  that  have  stood  the  test  of  years  you  have 
got  perfection ;  but  now  you  are  leading  out  on  a  new  branch.  You 
will  not  perfect  this  statute  in  the  next  session  of  Congress.  You 
could  not  do  it  unless  you  had  divine  wisdom.  It  has  got  to  come 
with  experience,  and  in  the  course  of  time,  perhaps  many  years  yet, 
you  will  have  perfected  this  statute. 

Senator  Newlands.  Yes;  but  we  ought  to  make  an  effort  to  make 
it  as  perfect  as  possible. 

Mr.  FiFER.  To  act  under  the  best  light  you  have  at  this  time. 

Senator  Newi^nds.  Now,  another  question  in  regard  to  the  great 
fixing  centers  of  the  country.  How  many  of  them  are  there,  in  your 
judgment? 

Mr.  FiFER.  I  could  not  tell  that  exactly ;  you  know  the  great  cities 
where  the  railroads  center. 

Senator  Newt^ands.  Chicago  and  St.  Louis? 

Mr.  FiFER.  Yes;  and  New  York. 

Senator  Newlands.  New  York? 

Mr.  FiFER.  And  Philadelphia  and  Baltimore  and  St  Louis  and 
Kansas  City. 

Senator  New^lands.  You  have  read  the  testimony  of  the  traffic 
managers  as  to  the  thorough  system  they  have  of  keeping  in  contact 
with  commercial  conditions,  obtaining  information,  and  all  that. 
Would  you  regard  it  as  a  good  suggestion  in  connection  with  the 
Interstate  Commence  Commission  to  have  one  meml>er  of  the  Com- 
mission at  each  one  of  these  rate-making  centers,  so  that  he  could  act 
either  alone  or  in  conjunction  with  other  members  of  the  Commission 
called  from  Washington  ? 

Mr.  FiFER.  There  are  advantages  alx)ut  that,  and  it  has  its  disad- 
vantages. For  myself,  I  have  thought  for  some  time  that  there 
ought  to  be  an  officer  at  Chicago,  and  as  far  back  as  Mr.  Morrison's 
time  on  the  Commission,  I  think  he  advocated  that  all  the  while,  so 
that  people  could  have  somebody  near  by  whom  they  could  go  to  and 
consult;  and  yet  frecjiiently — not  every  day,  but  every  few  days — 
there  are  questions  on  which  the  entire  Commission  should  pass. 
Now,  it  will  not  do  to  have  two  commissions  acting  independently  of 
each  other,  because  these  rates  are  so  interwoven  and  interlaced  that 
there  must  be  uniform  action  throughout  the  country. 

Now,  I  do  not  speak  egotistically  when  I  sav  that  the  Commission 
has  a  wider  view  of  all  the  rates  in  every  section  and  quarter  of  this 
country  than  any  one  traffic  man  ahnost  could  have.  He  may  know 
more  about  his  own  particular  locality,  but  we  have  a  wider  vision, 
and  I  may  be  permitted  to  say  that  without  any  egotism  whatever. 

Senator  Newlands.  You  think,  then,  that  a  man  who  has  not  been 
trained  in  rate  making  or  in  traffic  management  can  go  upon  this 
Commission  and  in  a  few  years  get  a  general  view  of  uie  entire  sit- 
uation ? 

Mr.  FiFER.  Not  in  a  few  years.  It  takes  a  number  of  years,  and  it 
takes  hard  study.  Now,  T  think  in  the  year  closing  the  first  of  last 
July,  which  is  what  we  call  our  year,  I  nuist  have  traveled  ten  to 
fifteen  thousand  miles,  and  what  is  (rue  of  myself  is  true  practically 
of  all  the  other  members  of  the  Commission. 

Senator  Kj:an.  And  you  saw  a  very  prosperous  country. 


L° 
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Mr.  FiFER.  Every  section  and  quarter  of  it. 

Senator  Newlands.  Do  you  think  it  would  be  advisable  to  have 
upon  this  Commission  in  any  way  men  who  have  been  trained  as  in 
the  traffic  departments  of  the  various  railroads,  who  have  acquired  a 
large  experience  in  rate  making? 

Mr.  FiFER.  Well,  I  think  it  would  be  well  to  have  some  man  of  that 
kind  on  the  Commission,  of  practical  experience ;  but  after  all,  when 

ou  come  to  a  throw-down,  when  it  comes  to  the  last  say,  it  must 
said  by  a  court  composed  of  lawyers;  and  after  all  these  freight 
men  thrash  out  the  whole  question  they  make  their  rates  and  they 
come  to  our  Commission.  It  is  all  digested.  You  have  their  side  of 
the  case  in  a  nutshell  and  you  have  the  complaint,  and  you  soon  catch 
the  force  of  what  they  say  about  it  and  get  onto  what  really  ought  to 
be  done. 

Of  course,  if  all  the  freight  men  in  the  United  States  were  to  get 
together  and  undertake  to  make  a  schedule  of  rates  to  do  exact  and 
equal  justice  between  all  parties,  they  could  not  do  it,  and  this  com- 
mittee can  never  frame  a  law  that  will  do  exact  and  equal  justice  in 
every  particular.  A  brave  old  English  judge,  after  a  lifetime  upon 
the  bench,  in  thinking  and  talking  over  these  perplexing  questions, 
exclaimed  in  the  bitterness  of  despair,  "  How  imperfect  is  the  most 
perfect  system  of  human  justice!  '  You  can  never  obtain  absolute 
justice,  especially  in  these  cases.  It  is  not  like  the  trial  of  a  promis- 
sory-note case  before  a  court.  In  that  case  either  the  man  executed 
the  note  or  he  did  not.  Either  he  owes  the  money  or  he  do^  not,  and 
if  he  owes  it  you  figure  up  the  interest  and  you  can  reach  an  abso- 
lutely correct  solution,  but  this  is  only  an  approximation. 

Senator  Newlands.  Still  it  is  a  duty  that  requires  men  of  good 
judgment,  and  the  question  I  have  asked  you  is  as  to  whether  the 
efficiency  of  the  Commission  would,  in  your  judgment,  be  increased 
by  adding  to  your  number  one  or  more  men  who  had  been  trained 
in  rate  making. 

Mr.  FiFER.  vVell,  a,s  I  said  a  moment  ago,  I  think  one  such  man 
on  the  Commission  would  aid  verv  materially. 

Senator  Newlands.  You  think  he  would  aid  and  not  detract  from 
the  work  of  the  Commission? 

Mr.  Fifer.  Oh,  I  think  he  would  be  a  help,  yes ;  because  you  could 
lean  on  him,  and  he  being  a  freight  man  might  give  you  points. 

Senator  Newlands.  Now,  as  to  elasticity.  Assuming  that  we  pass 
a  law  giving  you  the  power  upon  complaint  to  determine  what  is  a 
reasonable  rate.  Apparently  that  would  be  the  fixed  rate  for  the 
future,  would  it  not? 

Mr.  Fifer.  It  might  or  it  might  not. 

Senator  Newlands.  Now,  do  you  recogiiize  the  fact  that  it  is  at  all 
important  to  keep  these  tariffs  in  a  flexible  or  elastic  condition,  so 
that  rates  can  be  changed  (juickly  in  response  to  changed  conditions? 

Mr.  Fifer.  Do  I  believe  m  that? 

Senator  Newlands.  Yes. 

Mr.  Fifer.  Most  certainly. 

Senator  Newlands.  Very  well.  Now,  a  rate  fixed  by  the  Commis- 
sion as  a  reasonable  rate  would  apparently  be  a  permanent  rate, 
would  it  not? 

Mr.  Fifer.  I  am  very  glad  you  called  my  attention  to  that    We 
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bave  talked  that  question  over  between  ourselves  on  the  Commission, 
and  I  think  it  is  the  opinion  of  the  Commission,  possibly  without 
any  exception,  that  there  ought  to  be  a  time  when  this  thing  shall  be 
wiped  on  the  slate,  so  to  speak,  after  one  or  two  years'  time,  if  condi- 
tions change,  so  that  then  the  road  shall  be  free  to  make  its  own  rate. 

Senator  Newlands.  Now,  Judge  Clements  was  of  the  opinion  that 
you  could  permit  the  carrier  to  change  the  rate  immediately,  even 
after  it  had  been  affirmed  by  the  court,  if  in  the  judgment  of 'the 
carrier  conditions  varied. 

Mr.  FiFER.  There  is  no  doubt  about  that.  I  think  that  is  true. 
They  could  apply  to  the  Commission  at  any  time. 

Senator  Newlands.  No;  I  understand  his  idea  was  that  the  rail- 
road, upon  its  own  initiative,  should  be  permitted  to  change  the  rate, 
even  after  it  had  been  fixed  by  the  Commission  and  approved  by  the 
court,  leaving  to  its  judgment  the  question  as  to  whether  conditions 
had  so  changed  as  to  warrant  it,  and,  of  course,  leaving  that  action 
open  to  the  revision  of  the  Commission  upon  complaint.  What  do 
you  think  about  that? 

Mr.  FiFER.  Do  you  mean  to  pass  such  a  la  w  ? 

Senator  Newlands.  Would  you  deem  it  wise  to  so  as  far  as  that? 

Mr.  FiFER.  I  think  if  you  pass  a  law  giving  the  Commission  the 
right  to  condenm  a  rate  when  it  is  challenged,  and  the-  right  to  say 
what  a  reasonable  rate  is,  and  put  it  into  operation,  and  then  fix  a 
time  when  it  shall  go  out  unless  it  is  reviewed  and  reversed  by  some 
court — I  would  not  cut  that  off — I  think  that  would  be  sufficient  elas- 
ticity. 

Senator  Newlands.  You  would  not  go  as  far  as  Judge  Clements 
goes  in  that  particular? 

Mr.  FiFER.  I  do  not  understand  that  Judge  Clements 

Senator  Newlands.  I  do  not  think  I  misstate  you,  do  I,  Judge 
Clements? 

Mr.  Clements.  You  do  not  misstate  it.  My  idea  was  that  when- 
ever a  rate  is  condemned  and  another  one  goes  into  effect  and  there 
are  any  substantial  changes  that  would  justifjr  a  changed  rate,  it 
might  well  be  left  with  the  railroads.  They  wull  not  trifle  with  it, 
because  you  would  still  be  in  court,  and  if  there  was  no  justification 
of  it  there  would  be  another  opportunity: 

Mr.  FiFER.  If  it  was  still  pending  in  court,  it  might  be  held  open 
for  that  matter. 

Senator  Newlands.  But  asi^uming  that  it  was  not  pending  in  court. 

^Ir.  FiFER.  I  understand  there  never  has  been  a  time  when  a  case 
was  pending,  or  decided  by  the  Commission,  that  they  could  not  ap- 
ply to  the  Commission  in  the  same  case  for  a  modification  of  its  order. 

Senator  Newlands.  Yes;  but  that  is  quite  a  diffei*eiit  case.  In 
such  a  case  you  have  to  consume  a  certain  amount  of  time  in  applying 
for  a  modification  of  the  order,  and  the  comphiint  is  that  all  the  con- 
ditions might  change  l:)efore  tliey  would  have  an  opportunity  to  ripen 
anv  such  proceeding  into  a  decision. 

^Ir.  Fifer.  If  conditions  had  very  radically  changed,  and  the  roads 
felt  that  they  could  not  appl)r  to  the  Commission,  let  them  change  it, 
Bubject  to  another  condenmation.    That  could  be  done. 

Senator  Dolliver.  Without  fixing  any  time? 
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Afr.  FiFER.   Without  fixing  any  time. 

Mr.  Clements.  Without  having  a  de  novo  complaint,  but  in  the 
same  proceeding. 

Mr.  FiFER.  In  the  same  proceeding.  That  could  Ite  done,  and  I 
think  it  is  the  view  of  the  Commission  that  a  rate  when  it  is  once 
fixed  by  the  Commission  should  not  continue  forever,  but  that  there 
should  be  some  time  when  the  railroads  ought  to  be  free 

Senator  Newlands.  Free  to  exercise  their  judgment  according  to 
conditions. 

Mr.  FiFER.  To  exercise  their  judgment  in  changing  that  rate. 

Senator  Cullom.   We  are  obliged  to  you.  Governor,  for  giving  us 

{jowv  views,  and  we  will  let  you  go  now,  and  will  hear  another  col- 
eague,  Mr.  Cockrell. 

STATEMENT  OF  MB.  H.  8.  BAND. 

The  Acting  Chairman  (Senator  Culi/3m).  I  call  attention  to  a 
paper  I  have  here,  handed  to  me  by  Senator  Dolliver,  written  by 
some  one  with  wliom  he  is  acquainted.  I  think  it  would  be  well  to 
have  the  paper  in  the  record. 

The  paper  l*ef erred  to  is  as  follows : 

Burijngton  Lumber  Company, 
Burlington^  lowa^  May  17^  1905. 

Hon.  Stephen  B.  Elkins, 

Chairman  Senate  Committee  Interstate  Commerce^ 

Washingtoji^  D.  G. 

Dear  Sir:  As  an  Iowa  manufacturer  I  desire  to  refute  the  state- 
ment of  Governor  Cummins,  who  purports  to  represent  the  manu- 
facturers of  Iowa.  The  following  is  taken  from  page  17  of  the 
Hearings  before  tlie  Senate  Cojnmittee  on  Interstate  Commerce  on 
the  20th  day : 

[Extract  from  p.  17  of  the  Hearings,  twentieth  day,  l)efore  Committee  on   Interstate 

Commerce.] 

Mr.  Cummins.  To  put  it  concretely,  the  railways — unconsciously,  not  mali- 
ciously at  all — have  decreed  that  Iowa  shall  remain  an  agricultural  State,  and 
their  rates  are  so  adjusted  that  It  will  so  remain.  That  is  the  complaint  that 
I,  on  behalf  of  my  State,  and  of  those,  at  least,  who  believe  with  me,  make  of 
tlie  present  law. 

The  Chaibman.  Why  do  you  say  that  the  railroads  have  decreed  that  Iowa 
shall  not  become  a  manufacturing  State? 

Mr.  Cummins.  I  reach  that  conclusion  slnii)ly  because  all  our  manufacturers, 
when  they  attempt  to  reach  beyond  our  own  State,  meet  rates  that  so  discrimi- 
nate against  them  that  they  can  not  compete  with  manufacturers  elsewhere. 

The  Chairman.  Do  not  the  manufacturers  of  your  State  have  the  same  ad- 
vantages of  rates  that  the  manufacturers  have  In  other  States? 

Mr.  Cummins.  I  am  not  prepare<l  to  answer  the  (piestton  as  broadly  as  you 
put  it  I  say  that  the  manufacturers  of  our  State  have  not  the  same  chance  to 
reach  their  markets  us  have  the  manufacturers  in  surrounding  States. 
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The  following  are  rates  made  to  manufacturers  in  Burlington  as 
compared  to  their  competitors : 


MACUINKKY.   C.    L. 


To- 


Denyer,  Colo 

Salt  Lake  City,  Utah 

Batte,  Mont 

JopUn,  Mo 

Spokane,  Waah 

Fargo,  N.  Dak 

Oklahoma  City,  Okla 
Atlanta,  Ga 


Burlington 

Chit^ai^o 

St.  r^mtH 

BurlinKton 

Chicatpf> 

St.  Louin 

Burlington 

Chicago 

Burlinj<ton 

(ThVagu 

St.  lAyniH 

Buulington 

Chio-ago 

Burlijigton 

Chicago 

St.  LouiH 

MinnenpoUs  

Burlington 

Chicyigo 

St.  LouiH 

MemphiH,  Tenn. . 
Cincinnati,  Ohio. 

Burlington 

('hicago 

St.  LouiB 

Cincinuati,  Ohio. 
Memphis,  Tenn.. 


Distance. 


Miles. 

816 
1,081 

806 
1,.W» 
1.546 
1,460 
1.4(16 
1,637 

4ii3 

es» 

1.791 

i,«a8 

5U6 
651 
836 

mxi 

607 
798 
543 
486 
WO 
847 
800 
637 
516 
464 


Rate. 


$0.84^ 
.W 
.84» 
.VH 
1.05 
.97i 
1.25 
1.25 
.35 
.42^ 
.35 
1.40 
1.40 

.;« 

.43 

.52 

.27 

.65 

.721 

.65 

.58 

.74 

.53 

.51 

.51 

.41 

.37 


FURNITURE,  C.  L. 


Denver,  Colo 

Salt  Lake  City,  Utah 

Butte,  Mont 

Spokane,  Waah 

Joplin,Mo 

Oklahoma  aty,  Okla 
Fargo,N.Dak 


Burlington  . 

Chiragfo 

St.  I^ouis 

Burlington  . 

C'hicago 

St.  Louis 

Burlington  . 

CHiicago 

Burlington  . 

CTiicago 

Burlington  . 

Chicago 

St.  Louis 

Burlington  . 

Chicago 

St.  Louis 

Memphis  .. 
Barlington  . 

Chicago 

St.  Louis 

Minneapolis 


IMPLEMENTS  AND  WAGONS,  C.  L. 


DenTar,CoIo. 


Salt  Lake  G|ty,  Utah. 


Bntte,  Mont. 


Joplin,  Mo 


Oklahoma  City,  Okl  i. 


Spokane,  Wash. 


Burlington 

Chi<'ivgo 

St.  Louis 

Burlington 

('hicago 

St.  Louis 

Burlington 

Chicago 

St.  Louis 

Burlington 

Chi<*ago 

St.  Ijouis 

Burlington 

Chicago 

St.  Ijouis 

Memphis,  Ttnn 

Burlington 

Chicago 


$1,021 
1.10 

\.(m 

1.92i 
2.00 
1.02^ 
1.97i 
2.05 
2.42i 
2.50 
.24 
.31i 
.24 
.74 
.8.3 
.74 
.67 
.64 
.77 
.86 
.44 
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On  these  rates  the  Murray  Iron  Works  Company  are  enabled  to 
sell  the  best  and  cheapest  Corliss  engines  in  America,  and  you  will 
find  their  engines  running  in  every  State  in  the  Union. 

The  Leopold  Desk  Company  can  make  desks  from  mahogany 

f'own  in  Africa  and  ship  them  not  only  to  all  the  States,  but  to 
urope,  Asia,  and  Africa. 

The  Chittenden-Eastman  Company  are  enabled  to  be  the  largest 
jobbers  and  manufacturers  of  furniture  in  the  United  States. 

The  Mississippi  Valley  Pearl  Button  Company  sell  their  buttons 
in  competition  with  any  factory  in  the  world. 

Besides  a  long  list  oi  smaller  but  very  prosperous  concerns. 

While  we  have  no  large  packing  house  here  I  desire  to  quote  some 
rates  from  neighboring  Iowa  towns  where  large  and  prosperous  con- 
cerns are  located : 

PACKma-HOUSE  PRODUCTS.  C.  L. 


To— 


New  Orleans,  La 


To— 


Atlanta,  Qa. 


Prom— 


Des  Moines 
Ottumwa.. 
Chicago  . .  - 


TANKAGE,  C  L. 


Dis- 
tance. 


Miles. 
1,050 


Bate. 


$0.40 
.40 
.96 


Exix>ri. 


$0.88 
.83 


Prom— 


Ottumwa . . 
Des  Moines 
Chicago 


Dis- 
tance. 


MUes. 
916 
977 

aoo 


Bate 
per  ton. 


$5.90 
5.90 
5.10 


IOWA  CODE. 


Sec.  2126.  CJode  of  Iowa  provides  that  common  carriers  "shall  charge  no 
more  for  transiwrting  freight  to  or  from  any  point  on  its  railroad  than  a  fair 
and  Just  rate,  compared  with  the  price  It  charges  for  the  same  kind  of  freight 
transportation  to  or  from  any  other  point" 

Sec.  2145.  If  any  such  railway  corporation  shall  charge,  collect,  or  receive 
for  the  transi)ortation  of  any  passenger  or  freight  of  any  description  uix>n  its 
railroad,  for  any  distance  within  the  State,  a  greater  amount  of  toll  or  com- 
pensation than  is  at  the  same  time  charged,  collected,  or  received  for  the  trans- 
portation in  the  same  direction  of  any  passenger  or  like  quantity  of  freight  of 
the  same  class,  over  a  greater  distance  of  the  same  railway ;  *  *  *  or  if 
it  shall  charge,  collect,  or  receive  for  the  transportation  of  any  passenger  or 
freight  of  any  description  over  its  railway  a  greater  amount  as  toll  or  compen- 
sation than  shall  at  the  same  time  be  charged,  collected,  or  received  by  It  for  the 
transiwrtation  of  any  passenger  or  like  quantity  of  freight  of  the  same  class 
being  transported  in  the  same  direction  over  any  portion  of  the  same  railroad 
of  equal  distance;  ♦  *  *  all  such  discriminating  rates,  charges,  collections, 
or  receipts,  whether  made  directly  or  by  means  of  any  rebate,  drawback,  or 
other  shift,  shall  be  received  as  prima  facie  evidence  of  the  unjust  discrimina- 
tions prohibited  by  this  chapter;  and  it  shall  not  be  a  sutticient  excuse  or 
Justification  thereof  on  the  part  of  said  railway  corporation  that  the  station 
-or  point  at  which  It  shall  charge,  collect,  or  receive  less  comi>ensation  In  the 
aggregate  for  the  transportation  of  such  passenger  or  freight,  or  for  the  use 
and  transportation  of  such  railway  car  the  greater  distance  than  for  the  shorter 
distance  Is  a  station  or  point  at  which  there  exists  competition  with  another 
railway  or  other  transportation  line.' 


f> 
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Owing  to  the  above  the  Iowa  rates  on  coal  to  Burlington  are  so 
high  that  our  factories  get  their  supply  from  Illinois. 

Soft  coal,  carloads,  to  Burlington, 

Prom-  ♦  .^^      Rate  per 

"         ton. 


Danfermline,  m 88  $0.86 

P©orU,m 96  .85 

ATerv,  Iowa OB  a. 97 

OBkaioooa,  Iowa 106  1.01 


a  Iowa  distance  tarifT. 

Thanking  you  for  your  kind  attention,  I  remain, 

Youi-s,  truly,  H.  S.  Rand. 

STATEMENT  OF   IHTEB8TATE   COMMERCE  COMMISSIONER 

FRANCIS  M.  COCKRELL. 

Mr.  CocKRELL.  Senators  of  the  committee,  I  can  only  say  to  you 
what  I  would  say  if  I  were  still  a  member  of  the  Senate  and  called 
upon  to  vote  on  tnis  question. 

Senator  Cullom.  That  is  a  pretty  good  standpoint. 

Senator  Dolliver.  That  covers  our  case  exactly. 

Mr.  CocKRELL.  I  would  delegate  to  the  Interstate  Commerce  Com- 
mission the  power,  not  to  initiate  or  originate  ratings  for  the  rail- 
roads, because  I  do  not  think  that  question  is  at  issue  at  all.  I  do 
not  think  anyone  will  claim  that  either  Congress  or  any  commission 
should  undertake  to  take  up  the  entire  traffic  on  our  railroad  systems 
and  fix  rates  in  advance  as  to  what  should  bo  charged.  I  would 
delegate  to  the  Commission  the  power  to  regulate  the^ rates  fixed  and 
declared  by  the  railroad  companies  under  the  j)rovisions  of  the  exist- 
ing law,  and  to  decide  whether  the  rates  prescribed  by  the  railroads 
were  reasonable  and  just  or  unreasonable  and  unjust,  and  to  decide 
after  complaint  and  investigation  what  was  a  reasonable  and  just 
rate  in  that  case. 

Then  after  that  rate  was  fixed  and  found  by  the  Conunission,  it 
should  continue  to  be  the  legal  rate  until  it  was  otherwise  settled, 
and  I  would  authorize  the  railroad,  after  the  lapse  of  a  reasonable 
time  from  the  decision  and  order  of  the  Commis.sioii,  to  go  into  the 
existing  courts  of  the  United  States,  if  they  desinnl  to  (contest  the 
ratings  found  by  the  Commission.  The  burden  of  proof  would  then 
be  on  them  to  show  that  the  rate  fixed  by  the  Commission  was  not  a 
reasonable  and  just  rate,  and  in  that  case  the  court  would  have  full 
jurisdiction  to  determine  whether  the  rate  first  established  by  the 
railroads  and  declared  to  be  unreasonable  by  the  Commission  was  an 
uareasonablc  or  unjust  rate.  The  court  would  likewise  have  the 
authority  to  say  whether  the  rates  fixed  by  the  Commission  was  a 
reasonable  and  just  rate,  and  the  court  might  decide,  and  in  my 
judgment,  the  court  would  be  compelled  to  clecide  the  question.  I 
think  that  if  tln^y  technically  may  not  have  the  jurisdiction,  they 
would  assume  the  ji'risdicticm  and  settle  the  questions  that  Congress 
had  delegated  to  the.-i  to  settle,  namely,  the  question  whether  the 
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rate  was  reasonable  or  unreasonable,  just  or  unjust,  discriminatory  or 
otherwise.  I  think  the  courts  would  decide  that.  We  have  no  com- 
mon law  in  this  country  in  regard  to  railroads,  but  our  courts  have 
taken  the  responsibility  of  establishing  precedents  from  year  to 
year,  and  we  are  getting  to  have  a  pretty  considerable  system  of  rail- 
road law  here,  growing*out  of  the  decisions  of  the  courts,  and  for  that 
reason  I  would  leave  this  question  to  the  existing  courts. 

Senator  Dolliver.  There  might  be  a  point  between  the  rate  fixed 
by  the  railroads  and  the  rate  substituted  by  the  Commission  where 
justice  and  reasonableness  would  lie. 

Mr.  CocKRELL.  That  is  true,  and  when  the  court  found 

Senator  Dolliver.  Could  we  clothe  the  court  with  the  jurisdiction 
to  find  that  point? 

Mr.  CocKRELL.  When  the  court  found  that  the  rate  first  fixed  by 
the  railroad  company  was  unreasonable  and  unjust,  then  if  it  should 
find  that  the  rate  fixed  by  the  Commission  was  also  unreasonable  and 
unjust,  it  would  devolve  upon  the  railroad  company  to  fix  another 
rate,  and  necessarily  that  rate  would  have  to  be  intermediate  between 
the  rates  first  fixed  by  the  railroad  and  then  the  rate  fixed  by  the 
Commission,  both  of  which  were  declared  to  be  unreasonable  and 
unjust.  Then  if  that  rate  afterwards  fixed  was  still  complained  of,  I 
think  the  Commission  would  have  authority  to  reexamine  the  case 
and  again  fix  upon  some  rate  that  would  be  deemed  reasonable  and 
just. 

Senator  Dolliver.  The  courts  have  seemed  to  hold  that  in  adjudg- 
ing rates  fixed  by  the  Commission  to  be  unlawful,  a  court  would  be 
controlled,  not  by  the  question  of  its  reasonableness,  but  by  a  very 
much  narrower  question,  to  wit,  whether  it  confiscated  the  property 
of  the  railroad. 

Mr.  CocKRELL.  I  do  not  think  so.  I  do  not  think  our  court  would 
be  tender-footed  about  that.  I  think  they  would  decide  the  ques- 
tion exactly  as  Congress  presented  it  to  them,  and  that  is  whether  it 
was  a  reasonable  or  an  unreasonable  rate. 

Senator  NewliVnds.  And  they  wouhl  probably  hold  that  anything 
less  than  a  reasonable  rate  was  a  confiscatory  rate? 

Mr.  CocKRELL.  I  think  not.  I  do  not  think  they  would  come  that 
close  to  it.  Now,  of  course,  the  reasonableness,  or  you  may  say  the 
justice,  in  a  question  of  rating  is  a  very  nice  question.  Here  is  a 
rating,  we  will  say,  for  example,  of  5  cents  per  100  pounds.  The 
complainants  say  that  is  too  much.  The  Commission  finds  that 
that  is  an  excessive  rate  and  they  say  that  4  cents  is  a  reasonable 
rate.  There  is  a  margin  of  1  cx?nt  between  them.  Now,  it  would 
be  a  question  as  to  whether  the  5  cents  was  a  reasonable  rate.  If 
they  found  that,  Ihen  the  court  would  also  have  to  find  whether  the 
4  cents  was  a  reasonable  rate.  Now,  the  court  might  think  that  even 
3J  cents  would  be  a  reasonal)le  rate,  and  as  a  matter  of  course  if  they 
thought  that  way,  then  they  would  hold  4  cents  to  be  an  unreasonable 
rate  and  would  so  declare.  Now,  when  that  was  declared,  you  would 
have  the  fact  that  they  were  both  found  to  be  too  high.  You  would 
have  a  maximum  to  go  by.  The  Commission  would  have  a  ques- 
tion for  determinatioji  later,  but  I  do  not  see  why  the  court  might 
not  determine  the  question  as  to  whether  the  rate  fixed  either  by  the 
Commission  or  by  the  railroad  was  a  reasonable  and  just  one.     They 
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might  have  to  draw  nice  distinctions.  Anyl)ody,  any  railroad  man, 
would  have  to  draw  them,  even  to  mills  or  tenths  of  a  mill.  In  all 
these  things  that  has  to  be  done. 

Senator  Dolliver.  But  you  would  give  to  both  parties  the  right  of 
appeal? 

Mr.  CocKRELii.  I  would  give  to  both  parties  the  right  of  appeal. 

Senator  Dolliver.  Suppose  the  railroad  fixed  y  rate,  say,  at  5 
cents,  and  the  Commission  at  4,  and  lx)th  parties  ai^pealed,  the  com- 
plainants in  the  original  case  claiming  that  two  and  a  half  cents  was 
about  the  proper  figure. 

Mr.  CocKRELL.  Well,  then,  it  would  be  for  the  court  to  settle.  I 
think  the  court  would  settle  it.  The  courts  settle  all  other  con- 
troversies before  theui. 

Senator  Cullom.  And  all  that  you  propose  to  say  is  that,  in  your 
judgment,  the  Commission  ought  to  have  the  right  to  determine  what 
woiud  be  a  reasonable  rate  after  finding  that  another  rate  is  un- 
reasonable ? 

Mr.  Cockrell.  Yes;    I  think  so. 

Senator  Citlix)m.  And  make  an  order  accordiufflv,  and  if  the  rail- 
roads  did  not  like  it  they  would  have  the  right  to  appeal  to  the 
courts. 

Mr.  Cockrell.  They  have  the  right  to  appeal  to  the  courts,  inde- 
pendently of  this  law.  If  it  was  confiscatory  proceeding  that  the 
Commission  had  instituted  against  them,  they  would  not  have  to 
refer  to  this  law.  They  could  go  in  and  restrain  us;  but  under  this 
law  they  can  test  it  as  to  wiiether  it  is  reasonable  or  not.  No  con- 
fiscatory measures  will  ever  be  proposed  under  the  law  when  you 
can  take  it  right  into  court.  They  would  have  the  right  to  go  right 
into  court  and  the  railroads  would  have  the  two  remedie.s.  They 
would  have  the  remedy  provided  here  by  going  into  court,  and  they 
would  have  their  natural  remedy  of  proc(»eding  to  restrain  anything 
that  was  confiscatory  of  their  property  without  due  compensation. 

Senator  Foster  of  Louisiana.  Would  you  have  the  finding  of  the 
Commission  go  into  iuuiiediate  effect? 

Mr.  Cockrell.  The  finding  of  the  Commission  should  go  into  im- 
mediate effect;  I  am  glad  you  referred  to  tliat  point,  because  I  did 
not  cover  it  before.  I  would  have  the  finding  or  the  Commission  go 
into  immediate  effect,  but  remain  sul>ject  to  appeal  and  decision  of 
the  courts;  and  if  there  was  no  appeal,  or  if  the  decision  of  the  court 
was  that  the  rating  was  a  reasonable  and  just  one,  that  rate  should 
be  observed  and  ol)ey(Hl,  you  might  say  for  siune  reasonable  time — 
you  might  fix  some  time.  It  ought  to  remain  the  rat<>  and  the  legal 
rate  until  the  conditions  and  circumstances  existing  at  the  time 
the  rate  was  fixed  by  the  Connnission  had  substantially  changed,  so 
as  to  justify  a  change  in  the  rating. 

Now,  I  do  not  know  how^  long  that  might  be.  Tt  certainly  would 
not  be  a  permanent  decision  that  could  not  1x5  reviewed  in  any  way, 
and  I  am  inclined  to  think  that  the  railroads  would  have  the  right 
under  general  principles  of  right  and  justice,  if  the  conditions  had 
wholly  changed  and  the  circumstances  clearly  justified  an  increase — 
they  ought  to  have*  the  right  to  make  a  change,  and  then  that  changed 
rate  would  be  subject  to  lie  passed  upon  by  the  Commission. 

I^nator  Foster,  of  Louisiana.  The  railroads  say  that  as  a  rule  the 
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party  losing  a  litigation  in  a  trial  has  the  right  to  suspend  the  execa- 
tion  of  the  judgment  even  of  a  court  by  giving  a  proper  bond,  and 
that  the  putting  of  your  finding  into  immediate  execution,  where  an 
appeal  is  allowable,  works  an  injustice  to  them  by  not  giving  them 
the  opportunity  of  having  the  findings  of  the  Commission  suspended 
by  an  appropriate  and  proper  bond.  ^Vhat  have  you  to  say  about 
that? 

Mr.  CocKRELL.  Do  I  understand  that  in  the  event  that  the  Com- 
mission was  delegated  with  the  authority  to  fix  the  rate  they  would 
want  the  right  to  apply 

Senator  Foster,  of  Louisiana.  To  suspend  the  execution  of  that 
order. 

Mr.  CocKRELL.  To  apply  to  the  courts? 

Senator  Foster  of  Louisiana.  During  the  pendency  of  the  appeaL 

Mr.  Cockrell.  To  suspend  that  operation  ? 

Senator  Foster  of  Louisiana.  To  suspend  that  order. 

Mr.  Cockrell.  I  do  not  think  there  would  be  any  necessity  of  men- 
tioning a  thing  of  that  kind  in  the  law. 

Senator  Newlands.  You  think  the  courts  would  have  jurisdiction 
to  do  it  anyway  ? 

Mr.  Cockrell.  I  think  the  courts  clearly  have  jurisdiction,  and  if 
the  rate  fixed  bv  the  Commission  was  such'a  rate  as  would  result  in 
great  and  spcerly  harm  to  them,  they  could  get  out  an  injunction. 
You  must  remember  that  they  have  twenty  or  thirty  days  before  the 
rate  goes  into  effect  after  it  has  been  ordered  by  the  Commission, 
Now,  they  have  that  time  within  which  to  get  out  an  injunction,  and 
if  it  was  a  case  where  they  would  have  no  remedy,  and  they  had  coF- 
lected  the  small  rate  and  could  not  collect  the  other,  and  they  should 
show  clearly  that  what  the  Commission  had  done  was  an  irreparable 
wrong,  the  court  would  suspend  it  until  the  court  could  hear  the 
question. 

I  do  not  think  there  is  any  question  but  what  the  court  would  do 
that.  It  ought  to  do  it.  I  do  not  think  it  would  be  necessary  to  make 
a  restriction  of  that  kind  in  the  law.  Now,  in  addition,  I  would  make 
the  railroads  responsible  for  everything  transported  on  their  lines, 
the  private  cars  and  private  car  lines  and  everything,  and  would  make 
them  report  to  the  Commission  just  as  they  do  now,  the  rates  for 
everything.  They  report  some  things  now.  I  would  make  them 
report  everything,  the  rates  for  icing  and  everything  of  that  kind. 
I  think  the  railroads  ought  to  be  responsible  for  it.  There  was  a  time 
whtni  the  fruit  interests  and  various  things  of  the  kind  had  not 
developed,  when  it  was  a  new  matter,  and  it  would  have  been  a  great 
expense  to  the  railroads  to  furnish  all  the  cars  at  once,  but  that  time 
has  passed.  The  industrv  has  been  developed.  Take  the  immense 
freightage,  for  instance,  that  comes  from  California  and  from  Mich- 
igan and  from  the  South,  and  all  around,  in  the  fruit  season. 

These  private  car  lines  can  be  absorbed  by  the  railroads,  and  now 
with  the  knowledge  they  have  the  railroads  can  furnish  the  cars  for 
this  service  and  one  line  can  exchange  with  another,  just  as  they 
exchange  cars  now,  under  simihir  reguTations  that  they  can  establish. 
Probably  they  have  cars  enough,  if  properly  distributed,  to  carry  the 
various  products  of  that  kind.  They  will  have  to  increase  the  num- 
ber of  them,  and  the  railroads  ou^ht  to  do  it,  just  as  the  Michigan 
Central  has  already  done.    The  Michigan  Central  has  refused  to  re- 
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new  its  contracts  with  the  Armour  Car  Lines,  and  the  Pere  Mar- 
quette road  will  refuse  to  renew  its  contract,  which  expires  in  Sep- 
tember next.  I  understand  there  are  several  railroads  in  the  country 
that  own  their  own  cars  of  this  sort — that  is,  they  have  a  corporation 
composed  of  their  own  company,  and  the  railroad  company  owns  all 
the  stock  in  this  corporation,  and  as  a  matter  of  course  I  suppose 
they  ought  not  to  dispute  that  they  are  liable,  but  it  is  a  serious  ques- 
tion now  as  to  whether  some  of  these  companies  ^re  liable  or  not.  It 
is  claimed  that  there  have  been  very  great  outrages  perpetrated,  that 
extortionate  charges  have  been  made  tor  icing  and  the  transportation 
of  things  of  that  kind. 

Senator  Clapp.  Then  your  suggestion  that  the  carriers  be  held  re- 
sponsible for  the  icing  charges  is  a  matter,  as  I  understand  you,  that 
involves  the  abolishing  of  the  private  car  lines? 

Mr.  CocKRELL.  Well,  I  do  not  know,  Senator.    That  is  a  question. 

Senator  Clapp.  I  was  getting  vour  view  of  it. 

Mr.  CocKRELL.  I  say  I  do  not  Know  whether  I  would  undertake,  in 
the  law,  to  declare  that  they  should  be  abolished  and  not  permitted  to 
continue,  because  tliere  is  a  great  deal  of  property  invested  in  some  of 
these  car  lines  and  there  ought  to  be  no  injustice  done  them.  They 
are  getting  a  very  reasonable  compensation  tor  the  value  of  their  cars 
in  the  rates  paid  by  the  railroads  for  their  use;  but  I  think  it  is  a 
vicious  syst^im  that  has  grown  up  because  of  the  necessities  of  the 
business  m  the  past,  and  that  now  it  is  time  to  end  it  and  make  the 
railroads  responsible  for  it,  or  that  they  must  arrange  with  these 
private  car  companies  in  such  a  way  as  to  make  them  responsible  for 
the  icing  and  for  all  the  charges  connected  with  the  service — that  is, 
to  make  the  railroads  so  responsible,  and  let  them  settle  with  the 
private  car  companies.  I  do  not  think  they  w^ill  have  a  great  deal  of 
trouble  in  settling  that.  Whenever  it  is  so  that  they  are  under  con- 
trol I  think  they  will  be  al)le  to  settle  it  without  any  very  great  wrong 
being  done. 

Senator  Clapp.  Would  not  that  leave  a  very  wide  opportunity  for 
a  form  of  discrimination  that  would  be  very  difficult  to  get  at  and 
detect,  if  men  or  companies  could  own  these  private  car  lines  and 
they  themselves  be  ongacfed  in  the  business  of  producing  and  distribut- 
ing those  products  whicli  the  carrier  was  theretofore  carrying? 

Mr.  Co(;kri-:ll.  You  are  right  alx)ut  that;  there  is  no  douot  about 
it.  They  have  held  up  many  a  railroad  in  this  country  and  made 
them  make  contracts  w  ith  them.  They  have  the  power  to  do  it,  and 
in  some  instances  I  have  been  told  they  have  said :  "  Here,  we  have 

ffot  to  have  certain  rights  or  our  products  don't  go  in  them  over  your 
ine.''  I  would  not  allow  any  private  car  owner  to  have  any  right 
of  control  of  the  cars  which  were  used  by  the  railroads.  The  rail- 
roads must  have  absolute  control  and  must  make  no  discrimination 
in  favor  of  the  owners  of  the  cars. 

Senator  Newlands.  The  onlv  right  of  the  owner  of  the  car  would 
be  to  have  compensation  for  the  use  of  his  car? 

Mr.  CocKRELL.  For  the  use  of  his  cnir,  and  he  can  be  placed  on  an 
absolute  footing.  If  he  is  not,  the  same  trouble  you  speak  of  will 
continue.  If  they  are  allowed  to  put  their  products  in  in  preference 
to  everybody  else,  why,  it  will  give  them,  as  a  matter  of  course,  a 
preference  and  be  a  discrimination. 

Senator  Clapp.  Does  not  the  mere  relationship  there 
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Mr.  CocKKELL.  That  is  true.  I  make  this  recommendation,  that  if 
there  were  no  cars  existing  and  there  were  no  property  interests 
involved,  I  would  say  what  you  do  in  that  matter;  but  there  is  to 
be  a  transition,  and  sometimes  it  is  not  best  for  them  to  be  sudden  and 
instantaneous.  Now,  if  you  make  the  railroads  responsible  for  the 
cars  and  everything  comiected  with  them,  and  only  give  them 
authority  to  lease  the  cars  if  they  want  to — but  they  must  have 
control  and  must  not  give  preference  to  anyone  regardle.ss  of  whether 
he  is  an  owner  or  not,  in  the  products  they  carry — I  think  that  will 
remedy  it,  and  the  railroads  will  absorb  them  in  a  very  short  time. 

Senator  Newlands.  Can  not  that  transaction  of  the  lease  of  the 
cars  themsolvas  be  made  the  record  for  some  discrimination  or  rebate 
of  the  owner  of  the  car  who  would  be  engaged  in  selling  products? 

Mr.  CocKRELL.  I  do  not  see  how  it  could  without  being  a  violation 
of  the  law. 

Senator  Newt.anos.  Tt  might  be  diflficirlt  to  get  at,  that  is  all. 

Mr.  CocKRELL.  Theie  are  a  great  many  thinc^s  that  have  to  be 
transported  in  special  cars,  particularly  fruit,  and  it  is  a  very  large 
business,  also  vegetables  and  perishable  product.s,  and  it  is  a  great 
benefit  to  the  company,  and  it  enable^s  people  of  every  portion  of  the 
country  to  have  the  products  of  every  other  portion  at  a  reasonable 
price. 

Senator  Cullom.  And  we  all  get  the  best  there  is. 

Mr.  CocKRELL.  Yes;  and  some  of  the  charges  have  been  pretty 
high. 

Seiuitor  Kean.  Some  of  the  charges  at  some  of  the  dining  stations 
of  the  railroads  are  pretty  high  too,  Senator,  for  the  passengers. 
To  get  your  dinner  at  some  of  the  dining  stations  costs  a  good  deal. 

Mr.  Coc^KRETJ..  I  do  not  think  there  is  any  comparison  between 
that  and  the  subject  about  which  we  are  talking.  Between  the  dining 
room  at  the  side  of  a  track  where  a  train  stops  and  the  icing  of  a 
through  product  from  one  point  to  another,  where  it  has  to  be  iced 
here,  and  there,  and  there,  I  do  not  think  there  is  any  comparison. 

Senator  Kean.  But  that  is  the  food. 

Mr.  Co(  KRELii.  Tliat  is  a  part  and  parcel  of  the  transportation. 
That  car  has  to  be  given  it  in  order  to  transport  it. 

Senator  Kean.  But  that  is  a  part  of  your  transportation,  too. 
You  would  feel  uncomfortable  if  you  could  not  get  something  to  eat. 

Mr.  C(^CKRELL.  Well,  of  course  I  do  not  think  there  is  anv  com- 
parison  Ixitween  an  eatmg  station  where  people  are  free  to  come  and 
go,  or  not,  just  as  they  choose,  and  something  which  has  to  be  done 
to  the  product  while  it  is  still  on  the  cars  and  in  course  of  transpor- 
tation. I  think  that  is  a  verv  clear  distinction  to  make,  and  I  think 
the  courts  would  do  it  if  it  was  evei*  to  come  before  them. 

Senator  Kean.  Then  you  distinguish  between  the  inanimate  and 
animate? 

Mr.  C()(^KRETJi.  T  do  not  know.  There  is  some  difference  between 
them  anvway,  whether  I  think  i(  or  not.  As  I  said,  I  have  come  to 
this  conclusion  because  T  believe  it  would  be  for  the  best  interests  of 
all  the  people — those  who  produce  these  counnoditi(»s  that  are  to  be 
transported  and  to  the  people  who  consume  these  products  and 
make  a  market  for  them  and  of  the  railroads  and  of  our  whole  coun- 
try and  the  business  interests  of  the  country. 
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Now,  I  came  to  this  conclusion  after  looking  at  the  Commission 
in  the  first  place.  How  was  it  appointed?  Selected  by  the  Presi- 
dent from  tlie  people  of  the  whole  United  States,  confirmed  by  the 
Senate,  and  has  no  power  except  the  power  which  has  been  delegated 
to  the  Commission  by  the  Congress.  Now,  I  think  that  when  the 
President  of  the  United  States  has  made  a  selection  and  the  Senate 
has  confirmed  those  meii  that  we  may  reasonably  infer  that  they  are 
honest;  that  they  are  intelligent;  that  they  are  patriotic;  and  that 
they  have  at  heart  the  best  interests  of  all  the  people  of  the  United 
States;  and  that  in  the  administration  of  their  offices  they  would 
hear  all  cases  and  decide  them  fairly  and  impartially,  and  aim  not 
to  do  anything  that  would  be  unreasonable  or  unjust  or  that  would 
be  a  wrong  to  any  portion  of  our  country. 

Now,  doe.s  not  the  past  justify  this  judgment  of  a  commission? 
You  have  had  the  Commission  since  1887.  A  complaint  is  made  that 
a  rate  is  unreasonable  or  discriminator}'  or  in  violation  of  law,  and 
that  is  reduced  to  a  formality  if  it  is  not  in  proper  shape,  so  that  the 
railroads  can  know  exactly  what  is  charged  against  them. 

Now,  the  railroads  are  notified  of  that  charge  which  has  been  made 
against  them,  and  they  are  allowed  a  reasonable  time  within  which 
to  answer  it,  and  they  answer  it  under  oath,  and  they  make  their  de- 
fense as  best  they  can.  Now,  then,  the  Commission,  after  that  is 
done,  appoint  a  time  and  place  for  a  hearing,  and  before  that  Com- 
mission come  all  these  freight  agents  and  all  the  traffic  managers, 
and  they  get  all  the  facts  that  they  can,  and  the  Commission  takes 

|)age  after  page  of  evidence.  Those  men  are  cross-questioned  by  the 
awyers  representing  the  railroads,  and  you  must  confess  that  they 
are  gentlemen  of  great  abilities  and  attainments.  They  are  cross- 
questioned  by  them  in  order  to  present  the  case  in  the  best  possible 
form,  and  the  complainants  are  heard  from  the  record  as  to  the 
charges. 

Now,  here  is  a  case  where  the  Commission  has  to  decide  whether 
that  is  a  reasonable  rate  or  not.  It  takes  into  consideration  every- 
thing that  any  freight  trafficker  has  named.  It  takes  into  considera- 
tion the  rates  that  have  existed  for  years  and  years  past  on  that  line, 
and  the  rates  that  have  existed  on  similar  lines,  and  the  character  oi 
the  products,  the  place  where  the  products  originate,  the  i^lace  to 
which  they  are  destined,  and  everything  which  could  have  any  weight 
or  consideration  by  a  freight  trafficker  is  brought  before  the  Commis- 
sion, and  the  Coinniission  is  fully  informed  in  the  matter.  Then 
they  make  their  decision.     This  has  been  going  on  ever  since  1887. 

Now.  what  have  been  the  results?  Is  not  the  railroad  business 
in  this  country  in  better  condition  to-day  than  it  ever  was  before, 
in  every  sense  of  the  word,  and  in  the  contentment  and  satisfaction 
of  the  people?  It  is  said  that  this  Commission  has  failed;  that  it  has 
been  overruled  and  reversed  in  the  courts.    Now,  let  us  examine  that 

fhase,  and  I  will  detain  you  but  just  a  few  seconds  on  that  point, 
think  that  we  should  understand  it  exactly.  I  believe  all  the  mem- 
bers of  that  Commission  have  been  lawyers  except  one.  And  one,  I 
think,  was  selected  l^ecause  he  was  a  railroad  man.  Now,  I  must  say 
to  you  f  rankl}'  that  if  I  were  President  of  the  United  States  and  mak- 
ing the  selection  I  would  not  want  any  traffic  manager  or  any  rail- 
road man  on  that  Commission.    I  would  not  want  any  man  whose 
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judgment  might  be  biased  any  way  by  his  previous  training  and 
service.  You  do  not  pick  judges  out,  who  have  to  pass  upon  these 
railroads,  because  they  have  been  freight  traffic  managers  or  anythii^ 
of  the  kind,  and  they  are  the  ones  who  have  to  finally  pass  upon  this 
whole  matter.    They  are  not  selected  because  of  that. 

Now,  let  us  examine  some  of  the  cases  that  .have  gone  to  the  courts. 
I  will  take  the  case  of  the  Interstate  Commerce  Commission  ^\  The 
Detroit  and  Grand  Haven  Railroad  (167  U.  S.).  In  that  case  the 
United  States  circuit  court  for  the  western  district  of  Michigan  sus- 
tained the  decision  of  the  Commission,  and  the  United  States  circuit 
court  of  appeals  and  the  United  States  Supreme  Court  reversed  the 
decision  of  the  circuit  court.  That  shows  that  the  judicial  mind  had 
not  been  unanimous  in  overruling  the  decisions  of  the  Commission, 
because  here  was  a  circuit  judge  that  sustained  the  decision  and  then 
the  court  of  appeals  and  the  Supreme  Court  reversed  that  judge  and 
reversed  the  Commission. 

Now,  we  will  take  the  case  of  the  Florida  Fruit  Exchange  v.  The 
Savannah,  Florida  and  Western  Railroad  (167  U.  S.).  The  decisions 
of  the  Interstate  Commerce  Commission  were  sustained  by  the  United 
States  circuit  court  for  the  southern  district  of  Florida  and  also  by 
the  circuit  court  of  appeals,  and  the  United  States  Supreme  Court  re- 
versed both  of  them.  I  think  the  Commission  is  in  pretty  good  com- 
pany there.  It  decided  the  case,  the  United  States  circuit  court  and 
the  circuit  court  of  api)eals  sustained  the  de<5ision,  and  the  Supreme 
Court  reversed  the  whole  thing. 

Well,  now,  we  will  take  another  case,  that  of  the  Interstate  Com- 
merce Commission  v.  The  Texas  and  Pacific  Railway  Company  (162 
U.  S.).  The  decision  of  the  Commission,  in  the  circuit  court  for  the 
southern  district  of  New  York — and  there  are  supposed  to  be  great 
lawyers  and  jurists  there — was  sustained,  and  on  appeal  to  the  court 
of  appeals  that  decision  was  affirmed ;  and  the  Supreme  Court  of  the 
United  States  reversed  both  of  them. 

Now,  then,  in  the  case  of  Behlman  v.  The  Louisville  and  Nashville 
Railroad  (1G9  U.  S.)  the  decision  of  the  Interstate  Commerce  Com- 
mission in  the  circuit  court  in  the  South  Carolina  district  was 
reversed.  The  Commission  was  overruled  by  the  circuit  court  of  the 
district  of  South  Carolina,  and  on  appeal  to  the  circuit  court  of 
appeals  the  Interstate  Commerce  Commission's  decision  was  sus- 
tained, and  then  on  appeal  to  the  Supreme  Court  the  court  of  appeals 
was  reversed. 

Senator  Cdllom.  What  became  of  the  Commission?  Were  they 
reversed,  too? 

Mr.  C/OCKRELL.  They  were  reversed,  too.  But  you  will  notice  the 
conflict  of  the  judicial  mind  on  these  intricate  questions. 

Now,  I  come  to  the  Colorado  Fuel  and  Iron  Company  v.  The 
Southern  Pacific.  In  that  case  the  order  of  the  Interstate  Commerce 
Commission  was  sustained  by  the  United  States  circuit  court  for  the 
district  of  Colorado,  and  the  United  States  circuit  court  of  appeals, 
April  6,  1900,  reversed  the  decision  of  the  circuit  court.  The  case 
did  not  go  any  further. 

Now,  in  the  East  Tennessee  and  Georgia  Railroad  Company  v. 
The  Interstate  Commerce  Commission  (181  U.  S.)  the  circuit  court 
for  the  eastern  district  of  Temiessee  affirmed — and  I  want  to  caU 
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the  special  attention  of  the  committee  to  this  case — affirmed  the  de- 
cision of  the  Interstate  Commerce  Conmiission.  And  on  appeal  to 
the  United  Stjites  circuit  court  of  appeals  that  decision  was  affirmed, 
and  on  that  circuit  court  of  appeals  was  Judge  Taft,  the  present 
Secretary  of  War,  and  Judge  Lurton,  and  Mr.  Justice  Harlan,  of 
the  Supreme  Court.  Now,  then,  that  case  was  taken  to  the  Supreme 
Court  and  by  the  Supreme  Court  was  reversed. 

Now,  it  seems  to  mo,  if  you  aiuilyze  these,  the  decisions  of  the  Inter- 
state Commerce  Commission  have  been  about  as  well  sustained  as 
the  decisions  of  the  district  and  circuit  courts,  and  even  the  court  of 
appeals. 

Senator  Cullom.  As  many  judges  deciding  for  the  question  as  there 
were  those  deciding  against  it? 

Mr.  CocKRELL.  Yes ;  and  they  have  been  from  all  over  the  country. 
Now,  in  this  proce^ss  there  is  a  kind  of  a  law  being  established 
throughout  the  country. 

Senator  Dolliver.  lias  the  Supreme  Court  been  unanimous  in  all 
of  these  cases? 

Mr.  CocKRELL.  No ;  they  have  not  been  unanimous  at  all.  In  one 
case,  although  I  am  not  certain,  there  were  three  judges  who  dissented. 

Now,  I  want  to  come  to  one  case,  that  of  The  Interstate  Commerce 
Commission  v.  The  Louisville  and  Nashville  Railroad.  The  order  of 
the  Commission  was  sustained  by  the  United  States  circuit  court  for 
the  southern  district  of  Georgia.  In  this  case  a  multitude  of  points 
were  involved.  In  the  first  place  there  was  complaint  against  the 
rate  on  cotton,  turpontiiie,  and  rosin,  and  other  property  conveyed  by 
the  Louisville  and  Nashville  Railroad  from  stations  in  Florida  to 
Savannah.  Then  tluue  were  charges  in  regard  to  rates  on  bacon  and 
other  freights,  groceries  and  hardware,  etc.,  transported  from  Savan- 
nah to  Pensacola  and  Atlantic  points,  and  there  were  charges  as  to 
the  rates  on  all  the  lines  from  New  York  to  Pensacola  and  the 
Atlantic  division  on  general  articles  of  freight,  but  especially  on 
sugar. 

Now,  there  were  divers  railroads  and  divers  charges  submitted 
to  the  Commission,  and  the  Commission  was  called  on  to  decide  that 
case.  It  has  been  intimated  that  with  the  contrariety  of  business, 
and  those  things,  the  Commission  might  throw  everything  into  con- 
fusion by  having  so  much  before  it.  I  want  to  read  just  a  little. 
You  have  this  report  here,  but  I  want  to  call  attention  to  it.  In 
the  first  place,  the  Interstate  Commerce  Commission  decided,  after 
having  all  the  railroads,  all  the  traffic  managers,  and  all  the  attorneys 
in  presenting  the  evidence  and  in  presenting  the  contracts,  that  the 
rates  on  sugar  and  other  products  irom  New  York  to  Pensacola  and 
other  Atlantic  points  were  not  in  violation  of  the  law,  and  then  they 
decided  that  the  rates  on  bacon  and  other  articles  from  Savannah  to 
Pensacola  and  other  points  were  not  seriously  wrong,  and  they  dis- 
missed the  charges  a<j:ainst  the  sundrv  railroads  as  to  those  two 
charges.  And  then  thev  decided  as  to  the  rates  on  cotton,  turpentine, 
rosin,  and  other  articles  from  stations  in  Florida  to  Savannah. 
Now,  I  will  read  what  the  Commission  say  in  regard  to  that: 

The  CJommission  found  tliat  the  rate  on  uncompressed  cotton  from  stations  in 
Florida  on  the  Pensacola  and  Atlantic  division  to  Savannah  was  $2.75  per  bale 
at  the  time  of  hearing.    When  complaint  was  filed  and  for  some  years  yrlot 
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thereto,  but  subsequent  to  the  hearing,  this  rate  had  been  increased  55  cents, 
to  $.S.30  per  bale.  The  rates  from  the  same  points  to  Mobile  and  New  Orleans 
had  l»een,  and  were  at  the  time  of  the  decision,  resjieetively,  $2  and  $2.50  per 
bale.  The  Commission  held  that  the  rate  of  $2.75  to  Savannah  was  not  unlaw- 
ful, but  that  the  whole  advance  of  55  cents  was  unlawful,  and  that  any  higher 
rate  on  such  cotton  to  Savannah  than  the  former  diflfereuce  of  25  cents  i)er 
bale  above  the  rate  in  force  from  the  same  stations  to  New  Orleans  violated 
sections  1  and  3  of  the  statute.  The  Ix)uisville  and  Nashville  made  certain  local 
rates  on  rosin  and  turi)entine  from  stations  on  its  Pensacola  and  Atlantic  divi- 
sion in  Florida  to  reiisacola,  Fla.,  and  had  joined  with  connecting  carriers  in 
making  (X'rtain  through  group  rates  from  tlie  same  stations  to  Savannah.  For 
its  service  to  the  junction  i)oint,  namely.  River  .Junction,  Fla.,  the  Louisville  and 
Nashville  exacted  a  share  of  the  through  joint  rates  to  Savannah  which  greatly 
exceeded  its  purely  local  rates  for  like  distances  to  Pensacola,  while  the  shares 
accepted  by  its  connecting  carriers  were  reasonably  low.  Ui)ou  consideration 
of  all  the  facts  and  circumstances  the  Commission  held  that  the  shares  of  the 
Louisville  and  Nashville  in  the  freight  rates  to  Savannah  were  unreasonable 
and  unjust  under  sections  1  and  3  of  the  act,  in  comparison  with  the  rates  to 
Pensacola. 

The  Connnission  further  held  that  rates  on  rosin  and  turpentine  from  such 
Pensacola  and  Atlantic  division  stations  to  Savannah  should  be  adjusted  to  the 
rates  to  Pensn<x>la  by  ad<ling  to  the  local  rates  of. the  Louisville  and  Nashville 
for  the  distance  to  Pensacola  which  is  nearest  to  the  distance  from  each  sta- 
tion to  River  Junction  the  present  share  accepted  by  the  carriers  to  Savannah 
from  River  .luiH'tlon,  provideil  that  on  shipments  of  turpentine  to  Savannah 
from  stations  east  of  Mossy  Head  the  liouisville  and  Nashville  should  have  more 
than  its  local  rates  for  like  distances  to  Pensacola.  and  that  such  rates  should 
be  determined  by  adding  the  rate  of  G  cents  from  Sneads  to  Pensacola,  the  car- 
riers east  of  River  Junction  accepting  their  present  share  from  such  stations 
east  of  Mossy  Head. 

With  respect  to  these  rosin  and  turi>entine  rates,  the  Commission  said  in  its 
opinion  that  whatever  difference  may  have  seomeil  necessary  at  the  outset  to 
create  a  demand  in  the  Pensacola  market,  it  had  lK»come  apparent  after  several 
yeai-s'  trial  that  the  rates  to  Savannah,  as  compared  with  tiie  Pensacola  rates, 
gave  an  unwarranted  advantage  to  Peiisa<f)la :  that  in  endeavoring  to  build  up 
the  near-by  market  at  Pen.sneola,  and  so  furnish  the.<?e  products  with  a  market 
in  addition  to  the  one  existing  at  Savannaii,  the  liouisville  and  Nashville  was 
acting  in  the  interest  of  i)roducers  of  and  dealers  in  naval  stores  on  its  Pensa- 
cola and  Atlantic  division,  but  that  it  liad  so  adjusted  rates  as  to  give  Pensacola 
a  practical  monopoly  of  the  trade.  The  Louisville  and  Nashville  claimed  that 
the  lower  scale  of  rates  to  Pensacola  was  ne<*essary  to  hold  the  traffic  for  long 
hauls  on  the  Ix>ulsvllle  and  Nashville  system  to  ix)ints  north  and  west  of  Pen- 
sacola. The  Connnission  ruled  that  when  a  carrier  makes  rates  to  two  com- 
I)eting  localities  which  give  one  a  practical  monopoly  over  the  other  because 
it  can  secure  reshipments  from  tlie  favored  locality  and  none  from  the  other.  It 
goes  lM»yond  serving  its  fair  interests  and  disregards  the  statutory-  requirement 
of  relative  e<|uallty  as  between  j»ersons,  localities,  and  descriptions  of  traffic. 

The  railroad  companies  against  whom  the  onler  was  directed  refused  to  obey 
it,  and  thereui>on  the  Commission  brought  suit  to  enforce  its  order  in  the  United 
States  circuit  court  for  the  southern  district  of  Georgia.  That  court,  in  July, 
1902,  rendered  its  decision,  fully  sustaining  the  Connnission  and  requiring  the 
enforcement  of  the  various  provisions  of  the  order.  The  carriers  appealed  to 
the  circuit  court  of  a[)peals.  I»ut  the  apjK^al  was  never  perfected.  The  president 
of  llie  liouisville  and  Nasiiville  Railroad,  the  general  superintendent  of  the 
second  division  of  the  Atlantic  Coast  Line,  and  the  .*iui>erintendent  of  the  fifth 
division  of  ihe  Seaboard  Air  Line  were  cittnl  l)efore  the  court  for  contempt. 
Subsequently,  upon  hearing  in  the  contempt  case,  the  defendants  offered  to  com- 
ply with  the  diK'ree  of  the  court  enforcing  the  order  of  the  Connnission,  and 
thereuiH>n,  counsel  for  all  parties  consenting,  a  de<ree  was  entered  l)y  the  court 
suspending  the  contempt  proceedings  until  otherwise  ordered.  In  that  decree 
the  railroad  companies  were  granted  leave  upon  substantial  changes  of  the 
circumstance:^  and  conditions  affecting  the  trailic  to  apply  to  the  court  for  such 
modification  of  its  de<Tee  as  they  might  desire. 

The  defendant  railroad  companies  were  required  to  pay  the  costs  of  the  con- 
tempt proceeding  and  to  refund  to  the  parties  entitled  thereto  any  charges 
collected  by  them  in  excess  of  the  rates  provided  for  in  the  decree  enforcing  the 
order  of  the  Commission. 
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Now,  there  is  one  of  the  most  complicated  cases,  involving  various 
interests  and  various  points  and  man}'^  companies.  The  Commission 
made  a  decision.  Now,  what  happened?  The  company  refused  to 
pay.  They  took  an  appeal,  but  did  not  perfect  it,  and  when  they 
were  brought  up  for  refusing  to  obey  the  order  of  the  court,  as  they 
had  been  ordered  to  do,  turned  around  and  paid  it.  Well,  there  was 
no  panic  produced  by  that  thing.  There  was  no  great  wrong  done. 
The  roads  themselves  were  unwilling  to  take  it  to  a  higher  court,  and 
rather  than  perfect  their  appeal  and  prosecute  the  procedings,  they 
yielded  to  the  decision  of  the  circuit  court.  That  shows  exactly  how 
this  Conunission  has  been  proceeding.  Everything  has  been  consid- 
ered, and  I  think  its  work  has  been  eminently  beneficial  to  the  rail- 
roads and  to  the  country.  There  have  been  many  cases  that  have 
been  settled,  many  little  cases,  many  little  irregularities,  where 
amicable  relations  have  been  established  between  the  shipper  and-  the 
railroad  company  by  virtue  of  the  action  of  the  Commission. 

I  will  mention  one  little  thing.  A  former  constitutent  of  mine, 
from  Missouri,  living  in  the  strawberry  region,  sent  me  a  bill  that 
he  had  paid.  I  sent  it  down  to  one  of  our  auditors.  He  compared 
it  with  the  rating  and  the  bill  of  rate  or  rates  filed  by  that  railroad 
company,  and  there  was  an  overcharge  of  probably  $56.  I  have 
forgotten  the  exact  amount — do  not  remember  it  exactly.  The  com- 
pany was  notified  that  this  overcharge  existed.  Now,  as  a  matter 
of  course,  that  party  could  have  gone  into  court,  and  there  is  no 
doubt  he  could  have  shown  a  clear  violation  of  the  law.  The  Com- 
mission hunted  the  matter  up,  and  they  settled  it  They  imme- 
diately advised  me  they  would  have  the  matter  looked  up,  and  it  was 
done. 

Senator  Culix)M.  Who  hunted  it  up? 

Mr.  CocKREFj..  The  railroad  company.  He  could  have  gone  to 
court  and  harassed  the  railroad  company  if  he  had  wanted  to  do  so, 
but  he  would  have  been  compelled  to  pay  the  cost,  for  it  was  a  clear 
error. 

I  find,  in  looking  over  the  reports  and  decisions  of  the  Commission, 
that  that  has  been  the  general  rule,  and  that  many  cases  have  been 
decided,  and  many  cases  have  decided  where  damages  were  assessed 
by  the  Connnission,  and  the  railroads  have  paid  them  rather  than  to 
go  into  further  litigation.  I  believe  that  it  is  to  the  very  best  inter- 
ests of  the  railroads  that  this  power  sliall  be  delegated  and  the  ques- 
tion settled,  and  that  there  will  not  l)e  any  abuse  of  power  in  a  Com- 
mission selected  bv  tlie  President  and  confirmed  bv  the  Senate,  fol- 
lowing  the  procodonts  that  have  been  established  by  the  Commission 
itself  and  bv  the  decisions  of  the  courts. 

Senator  CuM/OM.  You  mean  that  there  will  be  no  danger  to  the 
railroads? 

Mr.  CocKRKi.L.  No  danger  to  anybody.  I  believe  it  will  be  pro- 
motive of  good.  I  believe  it  will  be  to  the  interests  of  the  railroads, 
and  that  they  will  thank  Congress  inside  of  twelve  or  eighteen 
months  for  having  delegated  that  authority  to  the  Commission. 

The  CnAnofAN.  The  committee  desires  to  thank  the  members  of 
the  Commission  for  their  attendance  and  the  statements  which  they 
have  presented. 

Senator  Newlands.  Before  the  Commission  leaves,  I  would  ask,  do 
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I  understand  that  they  are  to  submit  to  the  committee  amendments 
that  they  would  suggest  to  this  bill,  and  among  other  things  I  would 
call  their  attention  to  this  division  of  the  powers  of  the  Commissdon, 
either  into  two  branches  of  the  same  Commission  or  segregaticm  to 
some  other  Department. 

STATEMENT  OF  ME.  SAM  H.  COWAN,  FOET  WOETH,  TSX. 

The  Chairman.  Now,  Mr.  Cowan,  as  I  understand  it,  you  hare  a 
prepared  statement.  Our  time  for  hearings  is  very  short,  as  we  have 
a  good  many  things  before  us  to  consider.  Now,  inasmuch  as  you 
have  prepared  a  written  statement,  I  want  you  to  comment,  if  you 

E lease,  on  that  and  be  as  brief  as  you  can.  I  make  this  statement 
Bcause  we  are  pressed  by  other  parties  who  desire  to  be  heard. 

Mr.  Cow  AN.  Mr.  Chairman,  and  Senators  of  the  committee,  I  per- 
fectly understand  the  situation  and  attitude  of  the  committee.  That 
the  committee  may  understand  my  attitude  permit  me  to  remark 
that  while  I  have  been  before  it  before,  it  was  previous  to  the  time 
that  it  Had  very  seriously  taken  up  the  investigation.  I  happened 
to  be  here  and  appeared  before  the  House  committee,  and  the  time 
allotted  to  me  was  so  short  that  1  had  but  little  time  in  which  to 
proceed. 

The  interests  which  I  directly  represent — and  they  are  not,  by  the 
way,  as  a  member  of  the  board  of  trade  or  anything  of  that  kind, 
but  it  is  a  direct,  immediate,  employed  representation — may  be  said 
to  be  the  western  and  southwcsteni  cattle-shipping  interests,  with 
some  representatives  of  the  other  live-stock  interests  in  the  sheep 
business  and  the  horse  business.  The  associations  by  which  I  am  the 
regularly  employed  attorney,  and  by  whom  I  am  sent  here  in  lieu  of 
their  having  sent  their  own  men  and  others  whom  they  might  as  well 
have  sent 

Senator  Kean.  Are  they  the  same  ones  you  appeared  for  in  March, 
1900? 

Mr.  Cowan.  I  appeared  only  in  March,  1900,  if  that  be  the  date, 
for  the  Texas  Cattle  Raisers'  Association. 

Senator  Kean.  And  a  good  many  others? 

Mr.  Cowan.  I  appeared  in  connection  with  gentlemen  who  were 
representing  others,  to  then  present  resolutions  with  respect  to  the 
twenty-eight  hour  law,  which  resolutions  were  passed  by  the  National 
Live  Stock  Association.  But  I  w^as  not  directed  nor  specifically 
employed  by  them  as  I  am  to-day. 

All  the  cattle  associations  of  these  various  States,  for  the  purpose 
of  undertaking  to  further  this  legislation,  believing  that  it  is  neces- 
sary and  important  to  them  to  do  so,  last  May  organized  through  a 
committee  or  three  gentlemen  from  each  of  the  cattle  associations  of  11 
States  and  Territories  west  of  the  Missouri  River,  including  the  State 
of  Iowa  (east),  made  up  funds,  passed  resoluticms,  and  started  out  on 
the  line  of  attempting  to  aid  in  getting  this  sort  of  legislation  passed. 
The  persons  whom  I  directly  represent  are  the  shippers  of  approxi- 
mately— estimated,  of  course — 150,000  cars  of  live  stock  a  year,  worth 
a  hundred  million  dollars.  We  ship  out  of  the  State  of  I'exas  about 
1,250,000  tons  of  live  stock,  interstate,  per  annum.  I  am  not  enabled 
to  state  precisely  what  amount  of  live  stock  we  furnish  to  each  of  the 
markets,  but  Mr.  Garfield,  in  his  reports,  says  that  there  is  furnished 
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to  three  markets — St.  Louis,  Chicago,  Kansas  City — about  850,000 
head  of  cattle.  He  leaves  South  Omaha,  Sioux  City,  and  St.  Joseph 
out,  though  we  ship  but  little  to  Sioux  City. 

The  members  of  our  association  are  engaged  in  business  and  pas- 
turing of  a  very  large  number  of  cattle  throughout  the  Northwest  in 
the  northern  ranges.  I  mention  this,  gentlemen,  in  order  that  you 
may  understand  that  I  am  not  here  simply  as  an  individual,  tt  is 
quite  immaterial  to  me  whether  the  committee  considers  even  my  name 
in  connection  with  the  matter,  but  I  am  here  representing  these  other 
people  who  are  interested,  who  pay  more  freight  and  furnish  a  larger 
amount  of  traffic  than  any  other  industry  west  of  the  Missouri  River, 
with  the  possible  exception  of  the  grain  traffic.  I  am  not  quite  cer- 
tain that  that  exception  should  be  mentioned.  We  want  reasonable 
rates  of  freight.  For  the  purpose  of  an  effort  to  undertake  to  get 
them  the  American  Stock  Growers'  Association  was  permanently 
organized  at  Denver  on  May  9,  10,  and  11,  this  year,  with  the  most 
representative  live-stock  men  throughout  the  West — ^all  of  the  largest 
concerns  practically,  with  very  few  exceptions — and  backed  by  each 
of  the  cattle  associations  of  the  different  States,  including  representa- 
tives of  the  Com  Belt  Meat  Producers'  Association  of  the  State  of 
Iowa. 

In  order  that  I  may  show  you  the  interest  which  the  piiblic  take 
in  this  matter  and  those  who  are  paying  the  money  that  supports 
the  railroads  of  that  country,  I  will  ask  the  committee  to  permit  me 
to  read  the  first  section  of  the  constitution,  as  follows: 

Akt.  2.  The  objects  of  this  association  are : 

First  To  secure  to  shippers  tlie  establishment  and  maintenance  of  Just,  fair, 
reasonable,  and  equitable  rates  of  freight  and  other  charges  and  prompt  and 
eifloient  seirvice,  and  to  that  end  to  press  before  the  Congress  of  the  United 
States  proper  measures  to  so  amend  the  act  to  regulate  commerce  that  the 
Interstate  Commerce  Commission  shall  have  the  power  when  it  finds  a  rate 
charge  or  practice  to  be  unjust,  unfair,  unreasonable,  or  otherwise  unlawful,  to 
fix  and  substitute  therefor  a  rate  charge  or  practice  which  is  just,  fair,  and 
reasonable,  and  for  the  purpose  of  enforcing  such  laws  as  do  or  may  secure 
fair  rates  and  good  service  to  prosecute  all  such  proceedings  as  shall  be  neces- 
sary to  that  end  after  exhausting  all  reasonable  means  to  secure  voluntary 
adjustment  of  the  same  by  the  railroads. 

Now,  gentlemen  of  the  committee,  thase  resolutions  were  drafted 
and  presented  by  men  who  represent  millions  and  millions  of 
dollars.  I  will  undertake  to  say  tnat  the  executive  committee  of  that 
association,  consisting  of  30  men  in  number,  represent  not  less  than 
a  hundred  million  dollars  of  investment  in  the  West. 

It  was  stated  here  before  this  committee  by  Mr.  Peter  Jansen  and 
Mr.  Hord,  from  Nebraska,  that  there  were  no  complaints  among  the 
cattlemen  of  the  West,  scarcely,  that  the  rates  were  all  right  and  that 
there  were  no  difficulties  out  there.  I  have  been  informed  of  that 
fact  since  I  came  here,  and  I  have  received  telegrams  from  Denver, 
trom  Trinidad,  and  some  papers  published  out  there,  in  respect  to  the 
matter,  and  I  will  ask  to  call  your  attention  to  the  fact  that  those 
statements  according  to  the  information  which  has  been  given  to  me 
are  and  were  not  true.  It  may  be  true  in  the  opinion  or  the  gentle- 
men who  made  them,  but  opinions  stand  for  nothing  in  the  presence 
of  facts. 

Senator  Kean.  Your  complaint  is  that  the  rate  is  too  high? 

Mr.  Cowan.  Yes,  sir. 
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Senator  Kean.  If  I  remember  your  testimony,  which  I  have  before 
me  here,  given  in  1900,  you  stated : 

I  will  say  it  is  the  best  conducted  business  in  this  country  and  most  prof- 
itable. 
The  Chairman.  You  say  it  is  the  most  profitable? 
Mr.  Cowan.  Yes.    1  speak  advisedly. 
The  Chairman.  Cattle  shipping? 
Mr.  Cowan.  Raising  cattle. 

Mr.  Cowan.  That  was  true,  Senator  Kean,  but  it  has  not  been  true 
for  the  last  two  or  three  years,  and  if  you  desire  evidence  upon  the 
subject,  you  may  inquire  of  Senator  Dolliver,  because  he  certainly 
ought  to  know.  It  is  said  of  Iowa  that  there  have  been  thirty  banks 
broken  in  that  State  on  account  of  the  unprofitableness  of  the  cattle 
business  in  the  last  few  years  and  that  seven  cashiers  have  commitJiHl 
suicide. 

Senator  Dolliver.  I  would  like  to  have  that  thoroughly  verified 
before  I  would  affirm  the  truth  of  it. 

Mr.  CowAN.  I  said  it  was  so  stated.  I  saw  it  in  the  newspapers. 
I  do  not  know  w^hether  it  was  true  or  not. 

Senator  Dolliver.  Cattle-feeding  business  has  not  been  profitable. 

Mr.  Cowan.  That  mav  l>e  true. 

Senator  Dolliver.  I  think  it  may  be  said  that  catttle  feeding — that 
is,  bringing  in  cattle  from  the  West  for  the  purpose  of  feeding  in 
low^a — has  not  been  profitable ;  but  I  think  our  home  agriculture  has 
been  fairly  profitable. 

Mr.  Cowan.  I  think  that  is  true.  I  have  the  testimony,  if  the 
Senator  dasires  it,  of  some  50  cattlemen,  collected  from  Kansas,  Ne- 
braska, Iowa,  Colorado,  South  Dakota,  Oklahoma,  Indian  Territory, 
and  New  Mexico  and  Arizona,  on  file  with  the  Interstate  Commerce 
Commission,  and  these  gentlemen  have  i)roven  that  the  last  two  or 
three  years  have  not  been  profitable.  That  does  not  entitle  us  to  a 
lower  rate  of  freight. 

Senator  Kean.  Some  gentlemen  in  New  York  might  think  that  the 
stock  exchange  bad  not  proven  profitable  in  the  last  few  weeks. 

Mr.  Cowan.  I  do  not  know  anything  about  that.  It  is  veiy  for- 
eign, at  least  to  the  inquiry.  The  inquiry  here  involves  the  que.s- 
tion  as  to  whether  or  not  we  think  the  rates  are  too  high.  I  say 
yes;  we  believe  the  rates  are  too  high.  That  is  not  for  this  commit- 
tee to  try,  however.  It  is  not  a  (juostion  of  trial  for  this  committee 
to  determine  whether  any  complaint  is  correct  or  is  not.  We  have  a 
statute  which  now  provides  that  unjust  and  unreasonable  rates  are 
unlawful,  but  unfortunately  there  is  no  adequate  remedy  to  enforce 
that  statute.  What  we  ask  and  believe  is,  that  if  the  law  is  being 
violated  the  committee  will  provide  the  remedy  without  stopping  to 
try  the  case  as  to  whether  in  every  instance  the  complaint  may  be 
just  or  not.  However,  if  the  law  has  not  been  violated,  no  one  need 
fear  the  remedy.     If  it  has,  they  may. 

I  offer  here  a  statement  from  the  Colorado  Eecord  Stockman  with 
respect  to  the  company  and  as  to  whether  Mr.  Jansen  and  Mr.  Ilord 
are  correct  in  their  statements  made  before  this  committee.  I  will 
say  that  if  the  committee  desires  it  we  can  bring  here  hundreds  of 
men  to  testify,  hut  it  is  useless.  I  present  these  resolutions  to  prove 
the  fact.    I  also  desire  to  present  the  I'esolutions  that  were  adopted 
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at  this  meeting  in  Denver.    I  present  this  article  to  prove  the  fact, 
as  follows: 

JOIN    THEIB   FRIENDS — ^TWO    PROMINENT    NEBRASKA    STOCKMEN    GO   TO    WASHINGTON 

FOB  THE  RAILBOADS. 

The  rei)ort  that  T.  B.  Hord,  the  well-known  cattle  feeder  of  Nebraska,  and 
Peter  Jansen,  the  pi-oinincnt  sheep  feeder  of  that  State,  had  gone  to  Washinjrton 
to  testify  before  the  Senate  committee  in  the  railway-rate  investigation  was  not 
surprising  to  western  stotknien,  as  only  a  few  months  ago  Mr.  Hord  was  known 
to  be  a  constant  kicker  on  railroad  rates  and  service,  and  Peter  Jansen  had  even 
been  talked  of  for  the  i>osition  of  president  of  the  American  Stock  Growers' 
AsscM'iation.  But  when  the  news  came  from  Washington  that  both  Mr.  Hord 
and  Mr.  Jansen  had  testified  in  favor  of  the  railroad  side  and  stated  that  they 
were  satisfied  with  the  rates  and  service  it  was  like  a  thunderbolt  from  a  clear 
sky.  That  there  would  be  some  stockmen  found  to  do  the  Judas  act  was,  of 
course,  expected,  but  that  such  men  as  Hord  and  Jansen  should  be  the  first  was 
startling.  ^ 

It  is  well  known  that  both  Hord  and  Jansen  have  been  receiving  special  favors' 
from  the  railroads.  They  are  both  large  shippers,  and  if  the  Elkins  Act  was 
strictly  enforced  both  would  be  up  against  a  heavy  fine  for  acrepting  favors 
from  the  railroads.  But  neither  make  any  attempt  to  deny  the  fact  that  they 
are  under  spei'ial  obligations  to  the  railroads,  and  it  is  apparent  from  reading 
between  the  lines  of  their  testimony  that  pressure  has  l)een  brought  upon  them 
by  the  railroads.  As  both  are  very  heavy  shippers,  and  the  railroads  practically 
have  it  within  their  power  to  put  them  out  of  business,  friends  of  the  two  men 
are  confident  that  they  were  simply  forced  to  take  the  position  they  did  and 
that  at  heart  they  are  with  the  stock  interests.  Here  is  how  the  two  men 
testified : 

T.  B.  Hord:  "At  the  present  time  the  railroads  In  Nebraska  give  us  good 
service:  they  grant  all  reasonable  demands.  We  have  the  railway  ofllcials 
among  us,  and  we  want  conditions  to  remain  unchanged,  bei'ause  we  are  pros- 
pering. I  came  here  at  the  request  of  friends  who  agree  with  me,  because  we 
think  it  right  to  enter  our  protest.  1  know  of  no  complaints  from  the  South- 
we.st  about  rates  on  live  stock." 

"How  do  you  happen  to  come  here?"  asked  Senator  Foraker.  The  witness 
replied  that  he  had  been  invited  to  come  by  friends. 

Peter  Jansen :  *'  We  do  not  want  any  rate  legislation.  We  feel  that  traflftc 
managers  are  nearer  to  us  than  any  commission  could  ever  be,  and  we  are  satis- 
fled  that  they  are  always  ready  to  meet  any  reasonable  man  halfway.  The 
present  system  of  adjusting  rates  lietween  shippers  and  carriers  Is  iierfectly 
satisfactory  to  us.  The  shippers  of  the  Southwest  who  have  complained  of 
high  stock  rates  are  free-range  men  who  do  not  ship  any  stock.  The  real 
shippers  have  no  complaint." 

The  Chairman.  Make  them  a  part  of  your  remarks,  and  put  them 
right  in. 

Mr.  Cowan.  Yes,  sir.  T  also  desire  to  introduce  similar  resolu- 
tions pas.sed  by  the  cattle  growei^s'  interstate  executive  committee  in 
Denver,  on  January  9  of  this  year: 

Whereas  President  Koosevelt  In  his  message  to  Congress  has.  In  apt  and 
positive  terms,  recommended  that  the  lowers  of  the  Interstate  Commerce  Com- 
mission be  extendeil  so  as  to  vitalize  it  and  thus  give  to  the  live  stock  and 
other  shipping  interests  a  speedy  and  adecpiate  remedy  against  rates  found  to 
be  unjust,  unreasonable,  discriminatory,  or  otherwise  unlawful ;  and 

Whereas  the  constant  and  persistent  demand  which  you  have  made  Is  thus 
clearly  and  distinctly  Indorsed  by  the  I*resident,  In  spite  of  the  iwwerful 
influence  of  the  railway  and  other  coriwrate  interests :  Now,  therefore,  be  It 

RcHolvcd  bp  the  cattle  groircrs*  intcnttate  committee.  That  we  indorse  the 
action  of  the  President  in  his  every  eflFort  to  so  control  corporations,  trusts,  and 
monopolies  as  to  destroy  the  evil  of  them,  and  to  give  everyone  in  the  race  of 
life  a  "square  deal."  and  that  we  siKvially  indorse  his  message  uiwn  the  sul)- 
ject  of  railway  regulation  and  in  this  manner  extend  our  thanks  for  duty  well 
performefl.  and  pledge  ourselves  as  an  organization,  and  individually,  to  lend 
him  our  united  sup|)ort. 
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Be  it  further  resolved.  That  a  copy  of  this  resolution  be  sent  l^  cor  secretary 
to  the  President 

[Resolution  indorsing  House  bill  14477.] 

The  following  resolution  was  unanimously  adopted : 

Whereas  the  live-stoclv  shippers  throughout  the  entire  West  have  suffered 
great  loss  and  inconvenience  by  the  failure  of  railroad  companies  to  furnish 
cars  for  shipment  within  a  reasonable  time ;  and 

Whereas  many  of  the  railroads  claim,  particularly  originating  lines  which 
do  not  reach  the  marlcets,  that  they  can  not  procure  cars  because  of  the  failure 
of  connecting  lines  to  supply  same ;  and 

Whereas  some  railway  companies  in  the  West  do  not  permit  live-stock  ship- 
pers to  route  their  cattle  or  other  live  stock  over  tlie  lines  which  they  desire, 
so  as  to  go  the  most  expeditious  route ;  and 

Whereas  the  Texas  and  Pacilic  Railway  Company  in  particular  canceled  Its 
interstate  rates  from  Texas  ix»ints,  forcing  the  unloading  of  cattle  at  all  con- 
necting points :  Now,  therefore,  be  it 

Resolved  hy  the  cattle  fjrowers*  intestate  executive  committee,  representing 
the  organized  cattlemen  through  their  respective  cattle  organisatiatis  in  the 
various  Western  States,  That  we  petition  Congress  to  pass  an  appropriate  meas- 
ure whereby  railroads  will  be  requirecl  to  furnish  cars  upon  reasonable  notice  to 
do  so  for  all  shipments  of  live  stock,  and  requiring  each  connecting  carrier  to 
furnish  and  exchange  empty  stock  cars  for  loaded  stock  cars  upon  reasonable 
notice,  and  to  require  that  each  railway  company  shall,  upon  reasonable  pro- 
vision being  made  for  compensation  for  the  use  or  value  of  such  cars,  permit 
loaded  cars  of  live  stock  to  go  olT  their  own  lines  and  over  the  lines  of  connecting 
carriers  without  unloading. 

And  further  he  it  rcsolrrd.  That  we  indorse  House  bill  No.  14477,  introduced 
by  the  Hon.  W.  R.  Smith,  of  Texas,  upon  these  sul)jects. 

The  committee  then  adjourned. 

W.   A.    Harris,    Vice-Chairman, 
Fred  P.  Johnson,  Secretary, 

Senator  Ke.\n.  What  is  the  date  of  that  last  resohition? 

Mr.  Cowan.  The  last  resohition  was  dated  March  9,  this  year. 

Senator  Kean.  Is  that  not  in  the  former  hearings  that  we  have 
had  ? 

Mr.  Cowan.  No,  sir. 

Senator  Foraker.  Judge,  the  rates  on  live  stock  of  the  interests 
that  you  represent  have  be«n  advanced,  have  they  not,  recently? 

Mr.  Cowan.  Yes,  sir;  I  will  reach  those  points,  and  call  the  com- 
mittee's attention  to  them  specifically. 

Now,  I  will  undertake  to  say,  briefly,  that  the  effort  which  has 
been  made  to  prove  that  public  sentiment  has  waned  with  respect  to 
the  desire  for  an  amendment  of  this  law,  in  my  judgment,  is  not 
correct,  and  I  l)elieve  that  it  is  evident,  if  the  committee  were  to  take 
pains  to  examine  it,  by  resolution  of  the  various  legislatures,  by  the 
editorials  in  the  papers,  by  the  resolutions  of  these  various  stock 
associations,  and,  T  believe,  practically  of  all  the  producing  associa- 
tions of  the  country,  wherever  they  have  held  meetings,  so  far  as  I 
know,  have  passed  resolutions  with  "respect  to  it. 

I  merely  call  attention  to  it,  not  that  you  should  be  governed  by  what 
they  do  by  resolution,  but  in  answer  to  the  suggestions  which  have 
been  so  frequently  made.  The  same  conditions  exist  which  would 
call  for  it.  T  know  the  railways  have  made  strong  efforts  and  they 
have  the  right  to  do  it,  to  assuage  public  sentiment  on  the  subject, 
but  their  declaration  that  they  have  thereby  succeeded  is  not  proven 
by  trie  mere  fact  of  the  declaration.  It  is  the  consumer  or  the  pro- 
ducer who  "  pays  the  freight."  A  gentleman  testified  in  an  investi- 
gation before  the  Interstate  Commerce  Commission,  a  gentleman  who 
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represents  the  Board  of  Trade  at  Dallas,  Tex.,  a  very  large  distribut- 
ing point,  that  Dallas  did  not  so  much  care  that  the  railroads  had  ad- 
vanced all  of  the  class  rates  from  St.  Louis,  and  therefore  from  all 
the  East  to  Texas  common  points,  provided  the  advance  should  be 
made  the  same  to  Fort  Worth,  San  Antonio,  and  all  other  compet- 
itive points,  for  he  said,  "  They  are  not  interested  in  that."  And  the 
reason  is  manifest.  They  simply  charge  the  freight  in  the  cost  to 
the  jobber  or  to  the  retailer.  The  retailer  has  always  been  able  to  do 
that,  and  so  it  may  happen  that  the  retailer  has  to  stand  some  of  the 
expenses.  It  will  always  happen  that  the  consumer  will  stand  the 
most  of  it,  or  the  producer  must  stand  it.  Whoever  can  dictate  the 
price  of  his  article  can  add  to  it  always  of  necessity  the  amount  of 
the  freight. 

It  is  perfectly  impossible  for  the  producers  and  consumers  of  this 
country  to  undertake  to  come  here  to  testify  before  you.  They  rely 
upon  you  as  their  representatives  and  upon  their  Representatives  in 
Congress  to  act  for  them.  They  can  send  a  few  men  here  if  they  are 
organized.  They  can  not  send  the  money  and  send  many  people  here 
to  represent  them,  for  producers'  organizations  as  a  rule,  among 
farmers,  are  as  poor  as  churches,  and  that  is  poverty  personified  when 
you  get  into  the  country  where  these  things  are  produced  that  make 
the  great  prosperity  in  this  country.  I  say,  therefore,  that  you  can 
not  assume  that  because  a  number  of  gentlemen  have  oeen  here  who 
perhaps  had  advantages  by  reason  of  certain  classes  of  freight  and 
preferences,  and  say  tSat  they  are  satisfied  with  their  rates,  that  they 
speak  for  the  whole  country.  From  the  fact  that  discriminations 
exist,  which  is  admitted,  there  must  be  somebody  who  gets  the  benefit 
and  somebody  who  pays  the  expense.  The  man  who  gets  the  benefit 
has  been  here,  if  we  may  judge  from  the  evidence.  The  men  who  suf- 
fer perhaps  have  not  been  able  to  come,  for  he  who  can  receive  the 
benefit  may  even  travel  on  a  pass  and  not  have  to  pay  his  fare.  He 
may  even  have  a  suggestion  made  to  him  that  he  should  come.  They 
have  been  brought  here  by  the  diligence,  of  course,  of  the  railway, 
which  had  a  perfect  right  to  do  it,  but  their  evidence  should  be 
weighed,  in  lignt  of  the  circumstances,  with  the  fellow  against  whom 
there  is  a  discrimination,  who  does  have  a  complaint  to  make,  and  who 
has  not  been  here  except  where  there  is  some  organization  able  to  send 

a  few  men. 

The  Chairman.  T  think  it  is  proper  for  me  to  state  right  here 
that  every  name  furnished  us  by  jMr.  Bacon,  whom  we  recognize  as 
representing  all  the  interests  favoring  the  legislation  asked  for,  has 
been  examined,  and  every  person  who  has  applied  to  come  before 
the  committee  we  have  allowed  to  come,  and  sent  word  to  him  and 
announced  that  we  paid  the  mileage  and  per  diem. 

Mr.  Cowan.  I  am  glad  you  told  me  that.  I  have  been  very  busy, 
and  I  did  not  know  about  that. 

The  Chairman.  And  furthermore  I  think  it  is  proper  for  me  to 
state  on  behalf  of  the  committee  that  we  asked  Mr.  Bacon  not  only 
to  come  here  and  represent  his  side  of  the  question  before  the  com- 
mittee, but  to  remain  and  furnish  us  names  from  time  to  time. 

Mr.  Cowan.  In  view  of  the  statement  of  the  chairman,  I  will  saj 
that  there  was  not  the  slightest  idea  in  my  argument  here  that  this 
committee  had  in  any  sense  sought  to  select  one  or  another.    I  meant 
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to  say,  if  I  did  not  say,  and  I  believe  I  did,  that  the  diligence  of  the 
railroads  had  brought  before  the  committee  probably  a  larger  number 
of  those  persons  who  are  satisfied  with  the  rates  than  the  shippers 
of  the  country  had  been  able  to  do.  That  may  be  so  or  may  not.  I 
simply  do  not  say.  I  imagine  so  from  reading  what  I  have  in  the 
reports.  If  you  take  a  case  like  this,  the  Wichita,  Kans.,  case,  which 
has  been  mentioned  so  often,  which  place  has  to  pay  a  much  higher 
rate  than  Omaha  for  certain  things,  probably  lumber  and  a  number 
of  other  articles,  the  Omaha  men  may  be  perfectly  satisfied;  the  lum- 
ber dealer  in  Texas  may  be  perfectly  satisfied,  because  he  is  selling 
the  lumber  to  the  Omaha  market,  and  therefore  he  may  be  perfectly 
satisfied  with  his  rate,  yet  that  does  not  mean  that  all  the  lumber 
rates  are  right. 

Now,  I  make  no  contention  that  there  are  any  widespread  erroneous 
rates  in  the  country  as  a  general  proposition.  I  have  investigated 
the  matter  considerably,  and  I  am  satisfied  that  on  the  whole  the  rate 
adjustments  of  the  country  are  made  probably  with  good  judgment, 
but  I  say  there  are  exceptions  to  that.  The  exceptions  are  growing. 
They  will  continue  to  grow.  The  simple  love  of  gain  is  what  will 
bring  it  about.  It  is  that  which  has  brought  it  in  the  live-stock  busi- 
ness, because,  as  cited  in  a  previous  statement,  our  rates  have  been  very 
greatly  advanced.  Now,  there  has  been  no  change  in  conditions 
which  would  justify  the  advance,  as  we  believe.  In  taking  the  testi- 
mony of  that  case  the  work  has  been  enormous.  It  would  take  three 
or  four  days. 

Senator  Doij.iver.  What  case  do  you  refer  to? 

Mr.  Cowan.  The  case  that  is  involved  in  the  western  and  south- 
western cattle  rates. 

Senator  Dolliver.  To  what  case  do  you  refer? 

Mr.  Cowan.  It  is  the  case  under  the  name  of  The  Cattle  Kaisers' 
Association  of  Texas  v.  The  Missouri,  Kansas  and  Texas  Railway 
Company  et  al.,  running  before  the  Interstate  Commerce  Commis- 
sion, to  be  argued  on  the  25th  of  this  month.-  Now,  I  do  not  care  to 
anticipate  before  this  committee  my  argument  there,  and  I  will  not 
detain  you  with  that. 

Senator  Kean.  You  mean  the  Cattle  Growers'  Association  is  in 
restraint  of  trade  under  the  Sherman  law  ? 

Mr.  Cowan.  I  scarcely  think  so.  It  does  not  regulate  prices;  it 
does  not  attempt  to.  It  does  not  affect  competition.  It  it  could 
regulate  prices  it  would  be  a  trust. 

Senator  Kean.  It  tries  to  be  just  as  big  a  trust  as  it  can  be? 

Mr.  Cowan.  Yes,  sir;  and  if  we  were  incorporated  under  the  laws 
of  New  Jersey  we  might  fairly  succeed. 

Senator  Dolliver.  Does  the  complaint  in  that  case  state  all  the 
grievances  of  the  western  cattle  people? 

Mr.  Cowan.  Oh,  no;  the  complaint  is  part  of  my  original  state- 
ment here  last  winter,  but  it  does  not  state  all  the  grievances  of  the 
western  cattlemen,  for  when  it  was  filed  it  was  by  the  Texas  associa- 
tion. Subsequently  the  western  stockmen  in  Colorado  and  South 
Dakota  asked  the  Commission  that  they  be  included.  The  investi- 
gation was  started  and  consolidated,  so  that  now  it  embraces  a  wider 
range  geographically  than  it  did  before  and  a  much  wider  range  of 
companies.    Now,  let  me  call  your  attention  to  some  points  which 
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seem  to  justify  our  assertion  that  these  rates  have  been  unreasonably 
advanced.  In  1898  those  rates  to  most  Texas  points  were  8  cents  a 
hundred  pounds  lower  to  Kansas  City  than  they  are  to-day. 

The  Chairman.  Eight  cents  ? 

Mr.  Cowan.  Eight  and  one-half  cents.  In  that  year  the  Atchison, 
Topeka  and  Santa  Fe  Railway  Company,  which  reaches  all  that 
southwestern  country  by  its  various  lines,  hauled  430,044  tons  1  mile 
per  mile  of  road. 

In  1904  the  volume  of  traffic  was  so  increased  that  it  hauled  598,216 
tons  1  mile  per  mile  of  road.  The  percentage  of  empty  car  milea^ 
remained  practically  the  same.  The  freight  earnings  per  train  mfle 
in  1898  was  $1.47 ;  in  1904,  $2.45.  The  earning  per  car  mile  in  1898 
was  10.6  cents;  in  1904,  17.73  cents.  The  tons  per  train  mile  in  1898 
were  153  tons;  in  1904,  249  tons.  The  revenue  per  ton  per  mile  in- 
creased from  9.64  mills  to  9.81  mills  between  1898  and  1904.  Now, 
that  same  condition,  substantially,  with  varying  exceptions,  is  ex- 
hibited in  Table  91,  which  has  been  prepared  at  great  labor  for  all  the 
southwestern  systems  of  roads  leading  out  of  Chicago,  St.  Louis,  and 
Kansas  City,  which  Handle  the  livestock  of  the  West.  The  gross 
earnings  and  the  net  earnings  on  each  system  of  road  have  enor- 
mously increased.  The  train  loads  on  each  one  of  these  systems  of 
roads  nave  enormously  increased,  as  you  will  observe.  The  contention 
that  the  railroads  have  been  compelled  to  haul  light  trains  in  order  to 
give  the  speed  in  the  live-stock  movement  is  not  true.  In  the  trial  of 
this  case  we  had  presented  statements  made  from  each  of  certain  prom- 
inent division  points  to  which  these  cattle  passed,  showing  the  actual 
contents  of  trains  for  certain  periods,  not  only  of  livestock,  but  of 
freight,  but  in  every  case  except  out  of  Grand  Island,  on  the  Union 
Pacific,  the  trains  which  carry  live  stock  carry  more  loaded  cars  than 
the  average  of  all  trains,  including  those  which  carry  livestock,  and, 
of  course,  therefore,  a  greater  tonnage  than  the  trains  which  do  not 
carry  livestock. 

Now,  some  gentlemen  have  stated  here  that  they  are  losing  monoy 
in  this  kind  of  business.  At  all  events  they  do  not  make  any  money, 
and  indicate  that  they  are  losing  money. 

Senator  Kean.  They  wanted  to  state  it  was  not  the  business  they 
sought. 

Mr.  Cowan.  I  want  to  show  you  that  that  is  not  true,  and  I  will 
show  you  by  actual  figures.  There  is  no  guessing  about  this.  I  will 
not  bother  you  with  detail  after  I  show  this.  The  expense  of  engine 
and  train  service,  and  all  other  expenses,  leaving  out  maintenance  of 
way  and  maintenance  of  freight  equipments  and  general  expenses,  is 
55  cents  per  average  locomotive  mile — that  is,  on  the  Santa  Fe — and 
on  that  basis  it  would  cost  $325.05  per  train  service  from  Fort  Worth 
to  Kansas  City.  In  the  case  of  live  stock  there  would  be  $58.25 
expense,  not  specific,  incident  to  other  freight,  which  would  bring 
it  up  to  $^^83.30.  As  shown  above,  the  expense  of  repairs  and  re- 
newals of  freight  cars  amounted  approximately  to  7  mills  per  car 
mile,  which  would  be  $3.14  per  mile  lor  the  591  miles,  which  for  25  cars 
would  amount  to  $123.40.  Total  expense  for  receiving  and  trans- 
porting 25  cars  from  Fort  Worth  to  Kansas  City,  $486.70.  Wliat- 
ever  or  expense  should  be  borne  of  maintenance  and  of  road  structure 
and  general  expenses  should  be  added,  but  this  should  not  amount  to 
much.    This  would  leave  a  profit  in  the  transaction  of  $1,605.12. 
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Senator  Dolliver.  Per  train? 

Mr.  Cowan.  Yes,  sir.  A  train  of  25  cai*s  from  Fort  Worth  to 
Kansas  City,  on  a  basis  of  a  loading  of  23,000  pounds — viz,  $83.95 — 
is  $2,098.75^ 

Senator  Dolliver.  For  how  many  miles? 

Mr.  Cowan.  Five  hundred  and  ninety-one.  That  is  the  average 
loaded  cars  on  the  trains  which  carry  live  stock  passing  out  of  Gaines- 
ville, the  division  point  of  the  Santa  Fe  leaving  Texas,  into  the  In- 
dian Territory,  and  the  average  out  of  Woodward,  in  Oklahoma, 
passing  out  of  the  Panhandle  to  Emporia,  gives  an  average  of  25 
cars  per  train  in  trains  that  carry  live  stock.  Those  are  actual  facts, 
proven  by  their  own  records.  Now,  the  rate  states  what  the  charge 
is,  and  there  is  no  way  to  dispute  it.  Then  take  the  average  total 
operating  expense  per  train  mile  on  the  Santa  Fe  system  and  that 
will  only  amount  to  $700  per  train,  still  you  have  got  $1,300  profit 
left.  There  is  no  business  furnishing  so  large  a  volume  of  traffic 
moving  in  the  same  direction  which  pays  anything  like  as  large 
profit  to  the  railroads  as  the  live-stock  business — that  is,  under  th^ 
present  rate.     Now,  let  me  call  your  attention 

Senator  Dollivek.  Do  these  cars  go  back  to  Fort  Worth  unloaded? 

Mr.  Cowan.  About  40  per  cent  of  them.  Mind  you,  30  per  cent  of 
other  cars,  which  handle  a  grain  traffic  on  the  Santa  Fe,  which  goes 
from  Kansas  City  to  Galveston,  22  per  cent  of  the  cars  move  back 
north  empty.  Now,  I  desire  to  furnish  to  the  members  of  this  com- 
mittee^  ii  they  would  like  to  have  it,  copies  of  the  brief  which  sets 
forth  m  detail  all  of  these  figures,  which,  barrijig  minor  exceptions, 
in  my  judgment,  are  accurate.  It  may  change  your  opinion  in  re- 
gard to  the  statement  which  has  been  made  here  that  the  live-stock 
traffic  is  not  profitable. 

Senator  Kean.  I  only  took  your  own  statement  for  it  that  it  was 
profitable. 

Mr.  Cowan.  That  is  what  I  just  said.  I  said  the  live-stock  pro- 
ducing business  in  1900  was  the  most  j^rofitable  business  of  the  coun- 
try. They  say  now  that  the  railroad  transportation  of  live  stock  is 
more  profitable  than  the  production  of  it. 

Senator  Kean.  But  we  are  not  controlling  the  rate  on  live  stock. 

Mr.  Cowan.  But  if  you  give  us  a  show  I  will  show  you  the  evi- 
dence on  which  we  will  do  it  if  we  have  a  commission  which  has  the 
power. 

Senator  Kean.  You  might  not  have  the  court  with  you. 

Mr.  Cowan.  I  amniot  afraid  of  any  court  on  the  facts. 

Senator  Kean.  Why  not  go  to  the  court  now? 

Mr.  Cowan.  There  are  two  very  good  reasons.  In  the  first  place, 
there  is  no  remedy  which  the  court  could  apply  except  tlie  question 
of  damages.  A  lawyer  would  be  very  foolish  to  go  to  a  court  to  un- 
dertake to  try  a  case  where  it  consumes  five  weeks  to  take  the  testi- 
mony, and  that  is  what  it  took  in  that  case.  Furthermore,  an  associa- 
tion of  persons  such  as  the  Cattle  Raisers'  Association  has  no  stand- 
ing in  court,  but  it  does  have  before  the  Commission  by  virtue  of  the 
statute. 

The  Chairman.  When  is  this  case  set  for  argument  ? 

Mr.  Cowan.  On  the  25th  of  this  month. 

Senator  Foraker.  Is  your  complaint  before  the  Commission  simply 
that  the  rate  is  too  high! 
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Mr.  Cowan.  That  is  all. 

Senator  Foraker.  It  is  not  a  complaint  of  discrimination  ? 

Mr.  Cowan.  Now,  we  undertake  to  prove  that  by  what  a  great 
many  people  call  discrimination.  I  want  to  call  this  committee's 
attention  to  a  mistake  that  has  been  made  by  a  great  many  gentlemen 
who  have  testified  and  spoken  before  the  committee,  not  purposely  of 
course,  but  in  my  judgment  accidentally,  for  want  of  proper  and 
analytic  thought.  We  undertake  to  prove  that  the  rate  rrom  Dallas 
to  St.  Xiouis  of  42i  cents  is  too  high,  having  been  increased  8i  cents 
in  the  last  five  years  over  the  Gould  lines,  and  one  element  of  the  tes- 
timony is  that  the  rate  on  the  Missouri  Pacific  from  Sheridan,  Colo., 
to  Kansas  Citv  is  only  23^  cents  and  has  not  been  advanced,  and 
that  the  rate  from  Scott  City,  Kans.,  to  St.  Louis — a  little  farther 
than  it  is  from  Dallas  to  St.  Louis — has  not  been  advanced,  and  that 
that  is  32J  cents.  Now,  you  see  that  the  rate  on  the  same  line — on  the 
Missouri  Pacific — from  Scott  City,  Kans.,  to  St.  Louis  is  10  cents  per 
hundred  pounds,  or  30  per  cent  less  than  it  is  from  Fort  Worth  or 
Dallas,  a  little  less  distance. 

Now,  Mr.  Lincoln  testified  that  the  rates  on  live  stock  were  already 
too  low  before  they  were  advanced.  He  admitted  that  my  statement 
that  they  were  advanced  was  corre<;t.  He  can  not  help  but  admit 
that,  because  it  is  in  the  tariff,  but  he  justifies  it  upon  the  ground  that 
they  were  already  too  low.  Now,  let  us  see.  His  rate  from  Colo- 
rado and  Kansas  and  Indian  Territory  for  the  same  distance,  largely 
over  the  same  line,  and  with  a  less  density  of  traffic  than  there  is  on 
the  Texas  lines  to  St.  Louis  had  not  been  advanced  and  are  still  lower 
than  ours  were  before  they  were  advanced.  Now,  some  people  have 
called  that  a  discrimination  because  they  ship  from  Scott  City,  Kans., 
at  32J  cents,  but  charge  you  42^  cents  from  Dallas.  But  it  is  not. 
It  is  simply  a  means  of  proving,  if  the  standard  of  comparison  is  cor- 
i*ect,  that  the  standard  is  too  nigh. 

Senator  Foraker.  But  it  is  an  element  in  the  proof. 

Mr.  CowAx.  It  is  an  element  of  proof.  I  say  that  the  second  sec- 
tion in  the  act  to  regulate  commerce,  which  prohibits  undue  prefer- 
ence, does  not  mean  such  a  case  as  I  have  just  named.  Neither  would 
it  mean  that  because  the  Santa  Fe  railroad  carried  from  Wichita, 
Kans.,  to  Kansas  City  at  a  certain  rate  of  freight,  and  carried  from 
Fort  Worth  by  way  of  Paris,  we  will  say,  if  a  Tine  can  reach  around 
that  way,  and  over  the  Frisco  to  St.  Louis  at  another  rate,  a  further 
distance,  cheaper  than  tlie  Wichita  rate,  that  would  constitute  any 
undue  preference  or  discrimination.  It  would  simply  constitute  a 
diflference  in  rate  for  apparently  about  the  same  service.  Now,  the 
one  may  be  used  as  proof  tliat  the  other  is  too  high  or  too  low,  and 
then  you  have  as  the  standard  the  comparison,  but  in  neither  case  can 
it  be  said  that  you  can  adjust  the  one  on  the  ground  that  the  law  pro- 
hibits an  undue  preference. 

Senator  Foraker.  They  are  by  different  lines  in  the  case  you  state. 

Mr.  Cowan.  But  even  if  they  were  the  same  lines  I  do  not  believe 
it  would  reach  it. 

Senator  Dolliver.  What  is  gained  by  enlarging  this  power  of  the 
Commission  beyond  the  point  of  determining  the  reasonable  rate  in 
a  given  case? 

Mr.  Cowan.  Senator,  after  careful  thought,  and  with  no  other 
view  than  to  arrive  at  a  correct  solution  of  the  matter  if  I  could— 
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believdng  I  am  not  capable  of  doing  it,  believing  that  any  conclusion 
1  might  reach  is  likely  in  experience  to  prove  wrong,  and,  too,  with 
you,  not  as  much  likely,  perhaps — I  am  of  the  opinion  that  when 
you  give  a  commission  the  power  to  fix  a  rate  wnich  is  reasonable, 
where  it  is  challenged  as  being  wrong,  where  it  is  challenged  as 
being  unreasonable,  discriminatory,  or  unlawful,  if  you  give  the 
Commission  the  power  to  fix  a  reasonable  rate  there  is  not  much  else 
which  you  can  safely  do,  in  my  judgment.  You  have  asked  me  for 
that  opinion,  and  I  give  it  to  you  frankly  and  honestly,  however 
much  I  may  differ  with  gentlemen  with  whom  I  am  acquainted  and 
whom  I  esteem  most  highly.  I  know  that  some  of  the  Interstate 
Comjnerce  Commissioners  hold  to  the  opinion  that  unless  they  can 
adjust  differentials  the  difficulties  that  are  mostly  presented  to  them 
can  not  be  worked  out  and  the  proper  remedy  applied. 

But  it  does  not  seem  to  me  that  it  ought  to  ue  anywhere  in  any 
commission  to  advance  a  rate,  for  I  agree  with  Governor  Fifer's 
statement,  .wherein  he  stated  that  you  can  rest  it  with  the  railroads 
to  make  their  rates  high  enou^i^h.  If  they  have  a  mind  to  make  a 
rate  class,  they  will  simply  have  to  do  it.  If  you  prevent  their 
making  a  rate  class,  you  prevent  them  from  doing  the  very  thing 
which  they  want  to  do  the  most,  which  is  to  carry  the  traffic.  A 
rate  class  comes  from  a  desire  to  carry  the  traffic.  Now,  will  you 
adjust  the  rate  so  that  they  can  not  do  it?  Take  the  case  of  Wichita 
and  Omaha.  That  has  been  cited.  I  may  be  wrong  about  this,  but 
you  asked  me  for  my  honest  opinion  and  I  give  it  to  you.  In  that 
case  the  Commission  ought  to  have  the  power  to  determine  whether 
the  Wichita  rate  is  reasonable  or  not.  The  Commission  ought  to  have 
the  power  to  determine  whether  the  road  is  justified  in  carriage 
from  Beaumont,  over  the  Santa  Fe,  to  Wichita  of  lumber  and  to 
Omaha,  in  charging  a  higher  rate  to  Wichita  than  to  Omaha  over 
the  same  line  and  in  the  same  direction,  the  same  class  of  traffic, 
and  carried  at  the  same  time. 

And  the  fourth  section  ought  to  be  so  amended  that  the  Commission 
may  do  that  and  determine  whether  the  circumstances  are  so  sub- 
stantially different  as  to  warrant  the  higher  charge  for  a  lesser  haul. 

Senator  Foraker.  Is  not  the  Commission  authorized  to  do  that 
now? 

Mr.  Cowan.  No,  sir ;  I  think  not. 

Senator  Foraker.  itnder  the  interpretation  of  the  statute? 

Mr.  Cowan.  I  think  not.  I  have  read  those  dec^isions  most  care- 
fully, and  my  construction  of  Judge  White's  last  opinion  is  that,  as 
a  matter  of  law,  if  there  is  competition  at  the  farthest  distance  in  any 
degree  whatever  as  it  is  at  the  near-by  point,  that  creates,  as  a  mat- 
ter of  law,  a  substantially  different  set  of  circumstances  and  condi- 
tions. That  is  my  construction  of  that  decision.  Commissioner 
Knapp,  am  I  correct  in  that  interpretation? 

Mr.  Commissioner  Knapp.  Substantially  right;  yes,  sir. 

Senator  Foraker.  That  is,  any  degree  of  competition  would  jus- 
tify any  degree  of  dift'erencte  in  rate? 

Mr.  Cowan.  Any  degree  of  difference  in  rate,  provided,  of  course, 
that  the  first  section  prohibits  a  rate  which  is  unjust  and  unreason- 
able, so  that  the  party  at  the  near-by  point,  at  Wichita,  could  not 
complain  that  there  was  a  lower  rate  to  Omaha,  unless  they  could 
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prove  that  the  rate  to  Wichita  is  not  a  just  rate.  Under  the  present 
(roiij-^ruction  of  the  fourth  section,  I  think  that  is  the  law,  hut  I 
think  the  law  ought  to  be  as  the  fourth  section  was  formerly  con- 
strued by  the  Commission,  at  ]eai5t,  that  it  does  not  matter  whether 
the  rate  from  Beaumont  to  Wichita  is  reasonable  or  not.  If  they 
have  a  mind  to  make  a  lower  rate  at  Omaha,  they  must  not  charge 
more  than  to  Wichita,  the  shorter  distance.  So  that,  if  you  give  the 
Commission  the  power  to  determine  the  circumstances  under  which 
the  shorter  distance  haul  may  take  the  higher  rate  and  give  them  the 
power  to  determine  and  cut  down  an  unreasonable  rate,  you  will 
nave  done  all  that  you  can  do,  substantially,  for  the  relief  of  the 
public. 

Senator  Foraker.  I  do  not  believe  I  understand  you.  Judge.  I 
do  not  interrupt  you  for  any  other  purpose.  You  think  the  Commis- 
sion ought  to  he  empowered  to  investigate  and  determine  what  the 
difference  in  conditions  may  be,  and  to  determine  whether  or  not  the 
measure  of  difference  in  conditions  accorded  with  the  measure  of 
diff^Tence  in  the  rates? 

Mr.  Cowan.  Well,  T  will  answer  in  the  affirmative  to  the  proposi- 
tion, but  not  subscribing  entirely  to  the  form  of  the  question. 

Senator  Foraker.  I  did  not  mean  to  put  it  in  any  particular  form. 

Mr.  Cowan.  And  that  is  the  reason  I  answer  it  in  that  way.  It 
is  perfectly  impossible  to  adjust  any  one  rate  to  conditions.  There 
is  no  mathematical  sequence  between  them.  It  is  not  possible  to 
adjust  one  rate  mathematically  to  another  because  there  is  no  exact 
loffical  sequence  between  tliem.  The  best  you  can  do  is  the  exercise 
ot  a  fair,  enlighteiu^d  judgment  to  the  tribunal  to  which  you  give  the 
power,  trusting  in  their  judgment  for  a  careful,  proper,  patriotic 
enforcement  of  the  law  with  a  view  to  protect  the  riglits  of  every- 
body. 

Senator  Forailer.  What  would  you  suggest  that  the  amendment 
should  be  ? 

Mr.  CowAN.  I  have  heretofore  at  the  request  of  this  committee 
carefully  prepared,  and  I  handed  to  the  committee  in  February,  a 
statement  of  what  I  think  the  amendment  ought  to  be,  and  that  is 
included  in  my  previous  statement. 

Senator  Foraker.  You  are  still  of  the  same  opinion? 

Mr.  Cowan.  Ahsohitely.  I  have  not  changed  one  whit.  I  do  not 
see  anything  different  in  repird  to  the  short  and  long  haul  clause. 

Senator  Clapp.  What  is  the  number  of  the  volume  containing  the 
case  which  you  referred  to  a  moment  ago? 

Mr.  Cowan.  Do  you  mean  Justice  A\liite's  decision? 

Senator  Clapp.  Yes,  sir;  the  Wicliita  €ase. 

Mr.  CbwAN.  I  was  not  referring  to  Justice  AVliite's  decision  in 
connection  with  the  Wichita  Case,  but  the  Nashville  Case.  I  will 
find  it  for  you.  Senator,  before  I  leave  here,  and  furnish  it  to  you. 

Senator  Foraker.  Just  put  it  in  the  record  when  you  get  it. 

Mr.  Cowan.  Now,  Justice  AVhite  held  also — mark  this  now,  gen- 
tlemen, if  you  please — that  in  view  of  the  fact  that  the  fourth  section 
contained  a  proviso  under  substantially  similar  circumstances  and 
conditions,  tliat  tliat  in  effect  is  an  affirmative  statutory  rate  of  much 
less  for  a  longer  distance  haul  That  a  shorter  distance  haul,  if  those 
circumstances  existed.     And   therefore  the  third   regulation   which 
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prohibits  undue  preference  was  by  the  fourth  section  limited  so  that 
it  was  not  an  undue  preference  there  if  it  was  permissible  under  the 
fourth  section. 

Mr.  Knapp.  If  it  is  not  unlawful  under  the  fourth  it  is  not  under 
the  third  section. 

Mr.  Cowan.  In  other  words,  the  third  section  can  not  apply  if  the 
fourth  does  not.  I  mention  these  things  in  order  that  I  might  reach 
another  point  that  I  am  to  present  to  you,  and  that  is  the  Elkins  hiw, 
which  prohibits  not  only  rebates  and  discriminations  prohibited  by 
law,  but  may  not  reach  near  as  far  as  some  might  have  you  believe  or 
you  might  mistakenly  suppose.  It  does  not  say  discriminations  pro- 
hibited by  the  common  law  or  by  the  act  to  regulate  commerce.  It 
simply  says,  "  discriminations  prohibited  by  Taw,"  and  gives  the 
courts  a  plenary  power  of  an  injunction  against  such  a  discrimina- 
tion. 

Senator  Clapp.  Invoking  that  decision  to  sustain  a  conviction 
brought  under  the  interstate-commerce  law,  the  courts,  at  least  by 
enforcement,  made  it  apply  to  the  provisions  of  the  interstate-com- 
merce law,  did  they  not? 

Mr.  Cowan.  No;  I  think  not. 

Senator  Clapp.  It  seems  so. 

Mr.  Cowan.  I  know  that  opinion  is  held  here,  and  I  have  heard 
statements  and  questions  back  and  forth.  I  say  it  in  all  good  feel- 
ing, of  course,  that  some  of  you  have  made  a  mistake  in  believing 
that  it  does. 

Senator  Foraker.  The  remedy  reaches  as  far  as  the  law  reaches 
in  its  prohibitions? 

Mr.  Cowan.  Yes,  the  remedy  reaches  discrimination  prohibited 
by  law.  But  what  is  a  discrimination?  You  reach  right  back  to 
that  point  the  first  thing.  Mind  you,  they  did  not  do  it  in  the  Mis- 
souri Pacific  case,  because  they  alleged  affirmatively  a  discrimination 
in  terms  to  reach  a  discrimination  m  violation  not  only  general  but 
in  violation  of  the  provisions  of  both  the  Elkins  act  and  the  inter- 
state-commerce laws.  The  case  came  up  on  demurrer  and  the  ques- 
tion was  whether  the  allegation  of  the  petitioners  gave  the  court 
jurisdiction,  and  they  held  that  it  did.  I  am  disposed  to  think  if 
you  would  take  a  case  to  a  court  of  equity  jurisdiction,  of  a  discrimi- 
nation, the  court  could  do  whatever  is  necessary  to  effectually  invoke 
the  remedy,  no  matter  what  the  decision  was.  That  is  intimated 
in  the  dissenting  opinion  of  Justice  Brewer,  but  it  is  in  conflict  with 
the  Maximum  Rate  Case.  It  would  not  do  to  rest  this  remedy  on 
the  uncertain  proposition  on  which  the  Elkins  act  rests  it.  In  the 
Maximum  Rate  Case  they  held  that  instead  of  giving  the  power  to 
the  Commission  to  enforce  the  provisions  of  the  act  it  did  not  give 
them  the  power  to  fix  rates.  In  other  words,  there  was  no  extension 
to  the  power  by  construction  and,  it  seems  to  me,  his  dissenting 
opinion  was  apparently  in  conflict  with  the  Maximum  Rate  Case. 
I  would  not  like  to  stop  and  discuss  that  case.  Senators.  I  do  not 
claim  to  be  informed  concerning  it. 

Senator  Foraker.  That  is  a  very  important  statement  to  make,  and 
on  which,  on  first  impression,  I  would  not  feel  disposed  to  agree  with 
you.    I  do  not  see  that  there  is  any  conflict  between  the  two  decisions. 

Mr.  Cowan.  I  say  intimations  in  Justice  Brewer's  dissenting  opin- 
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ion  in  the  Missouri  Pacific  Case  indicate  that  the  court  would 
assume  the  complete  powei*  to  adjust  a  rate,  as  I  understand  the 
decision.  But  I  have  not  thought  best  to  undertake  to  discuss  the 
decision  itself. 

Senator  Dolliver.  That  also  appears  in  the  decision  of  the  court? 

Mr.  Cowan.  A  clear  intimation  to  that  effect.  But  do  not  over- 
look this,  that  there  was  an  allegation  there  and  a  demurrer.  Now, 
if  we  should  be  mistaken  and  suppose  that  the  court  was  going  to 
apply  the  Elkins  Act  to  the  undue-preference  clause  or  to  the  second 
clause  against  discriminations  or  to  the  third  on  the  long  and  short 
haul,  and  the  court  did  not  do  it,  then  we  would  be  without  the  remedy. 
In  no  other  case  can  the  Commission  invoke  the  power  of  the  court, 
except  it  has  reasonable  grounds  to  believe  the  law  has  been  violated, 
and  thus  bring  prosecution.  Why  not?  Just  go  a  step  further,  in 
order  to  save  any  controversy  about  that,  and  when  you  give  the 
Commission  power  to  determine  what  a  reasonable  rate  is  give  the 
Commission  the  power  to  determine  to  what  extent  there  is  a  dis- 
crimination. But  when  you  go  and  give  the  Commission  the  power 
to  raise  or  lower  rates  you  give  it  the  power  to  destroy  the  commercial 
conditions  in  the  country. 

Senator  Dolliver.  Could  we  constitutionally  confer  that  power 
on  the  Commission,  or  exercise  it  ourselves — namely,  the  power  to  fix 
a  minimum  rate  or  to  raise  a  rate? 

Mr.  Cowan.  I  think  the  Attorney-General  answers  you  in  the 
affirmative. 

Senator  Dolliver.  I  do  not  understand  that  he  does.  I  wish  you 
would  show  what  there  is  in  his  opinion  to  that  effect. 

Mr.  Cowan.  He  holds  that  we  can  establish  a  maximum  rate. 

Senator  Dollivek.  Do  you  not  recognize  the  difference  as  a  legal 
proposition  between  fixing  a  maximum  rate  and  a  minimum  rate? 

Mr.  Cowan.  Not  under  the  Constitution  of  the  United  States. 
You  do  it  by  virtue  of  the  power  to  regulate  commerce,  and  one  is  a 
regulation  as  much  as  the  other. 

Senator  Dolliver.  AVhy  does  he  limit  his  opinion  to  the  right  to 
fix  a  maximum  rate  if  he  can  fix  any  kind  of  a  rate? 

Mr.  Cowan.  I  wondered  at  that  when  I  read  it. 

Senator  Dolliver.  Do  you  not  think  he  must  have  had  some  good 
reason  for  that  ? 

Mr.  Cowan.  I  think  it  was  a  piece  of  caution.  Lawyers  do  not 
generally  go  further  than  is  necessary.  He  may  have  had  the  best 
sort  of  a  reason.  I  can  not  see  iiow,  if  the  power  to  fix  a  minimum 
rate  exists  theoi-otically  by  constitutional  provision  to  regulate  com- 
merce, that  the  regulation  does  not  apply  just  as  well  to  the  minimum 
as  to  the  maximum.     I  may  be  mistalcen,  but  it  seems  that  way  to  me. 

Senator  Kean  (in  the  chair).  Mr.  Cowan,  your  time  is  very  nearly 
up. 

Senator  Foraker.  1  would  like  the  Judge  to  finish  his  statement. 
It  is  very  interesting  to  me. 

Mr.  Cowan.  I  will  not  detain  you  but  for  a  very  little  while. 

Senator  Kean.   Yon  may  proceed.  Judge. 

Mr.  Cowman.  Now,  it  seems  to  me  that  this  sort  of  a  case  illustrates 
better  what  will  come  than  to  try  to  reason  from  some'general  prin- 
ciples back  to  specific  instances.     The  Interstate  Commerce  Commis- 
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sion  held  in  a  case  recentljr  decided  by  them  that  the  rates  on  freight 
or  livestock  from  points  intermediate  between  Missouri  River  and 
Chicago,  in  Iowa,  ought  not  to  be  greater  per  100  pounds  than  the 
rates  on  freight  on  the  dressed  carcasses  oi  that  livestock  from  the 
Missouri  River  and  farther  distant  points  and  over  the  same  lines  to 
the  same  destination.  The  opinion  seems  just.  I  assisted  in  the  trial 
of  the  case  before  the  Commission,  representing  the  Chicago  Live- 
stock Exchange. 

Senator  Foil\ker.  Is  that  the  case  where  Governor  Cunmiins  was 
on  the  other  side? 

Mr.  Cowan.  No,  sir;  he  was  not  in  the  case  at  all.  I  insisted  that 
the  Commission  should  also  find  whether  the  23i-cent  rate  from  Fort 
Dodge,  Iowa,  was,  in  addition  to  being  an  undue  prejudice  against 
the  live-stock  shippers,  an  unreasonable  rate.  The  Commission  de- 
cided, however,  that  they  would  only  determine  the  relative  rate  under 
the  tliird  section  of  the  act,  and  they  held  that  to  charge  20  cents  lo- 
cally and  18 J  cents  in  fact  on  packing-house  products  and  dressed 
meats  from  the  Missouri  River  to  Chicago,  500  miles,  was  an  undue 
preference,  and  an  advantage  to  the  shipper  of  the  carcass  as  against 
the  live-stock  shippers  on  the  same  line  intermediate  between  the 
Missouri  River  and  Chicago.  And  the  railroads  refused  to  obey  that 
order.  Now,  I  do  not  know  that  it  is  true,  but  I  heard  that  they  held 
a  meeting  in  Chicago  and  by  a  vote  of  1  determined  not  to  obey  the 
order,  on  account  of  which,  I  am  informed,  the  Commission  has 
brought  a  bill  in  equity  in  the  circuit  court  of  Chicago  to  enforce  that 
order.  Now,  you  may  see  where  the  point  comes  in.  One  of  the  de- 
fendants in  that  case  is  the  Chicago,  Milwaukee,  and  St.  Paul  Rail- 
road. Mr.  George  R.  Peck  represents  that  road.  Now,  I  think  he 
said  here,  at  least  my  memory  tells  me  that  he  did,  that  an  injunction 
would  lie  under  the  Elkins  bill  to  restrain  a  rate  which  created  a  dis- 
crimination by  being  a  preference  between  localities.  Is  it  correct 
that  he  took  that  position  here.  Senator? 

Senator  Dolliver.  I  think  so. 

Mr.  Cowan.  I  so  understood  it.  Now,  I  want  to  win  a  suit  of 
clothes,  as  I  need  them,  but  I  do  not  want  to  oflFer  to  do  any  unlawful 
act  here.  However,  I  am  willing  to  bet  a  suit  of  clothes  that  Mr. 
Peck  takes  an  opposite  position  in  Chicago,  and  that  he  will  argue 
that  the  Elkins  Act  does  not  reach  the  third  section  at  all,  because 
it  prohibits  undue  preferences  and  advantages  and  any  discrimina- 
tions in  the  meaning  of  that  term  as  stated  in  the  Elkins  Act.  I 
will  be  in  that  case,  and  I  am  going  to  urge  it  upon  the  court  that 
Mr.  Peck's  opinion  before  this  committee  was  correct,  and  that  an 
injunction  should  reach  it  as  a  discrimination,  but,  at  the  same  time, 
I  scarcely  believe  that  that  is  the  law.  Now,  if  it  is,  let  us  see  what 
they  would  do.  That  is  the  point  I  am  trying  to  come  to.  What 
will  the  court  do?  The  facts  in  the  case  are  that  the  Chicago  Great 
Western  Railroad  made  a  written  contract  extending  over  a  period 
of  seven  years  with  the  packers  on  the  Missouri  River  to  not  ship 
the  freight  at  that  rate.  All  the  roads  had  previously  given  the 
packers  those  rates,  and  probably  lower,  and  they  admitted  that, 
but  that  was  by  reason  of  the  rebates.  The  published  rate  had  been 
the  same  as  tlie  live-stock  rate.  All  the  railroads — at  least  the  Great 
Western  can  not  recede  from  its  contract.    It  can  not  say  its  con- 
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tract  was  unlawful  and  break  it,  and  it  does  not  wish  to  break  it.  It 
wants  the  traffic.  The  other  roads  can  not  afford  to  cancel  their 
tariff,  because  if  they  do  the  other  roads  will  get  all  the  traffic,  and  so 
they  must  maintain  the  lower  rate  from  Missouri  to  Chicago.  The 
question  is,  Is  the  Iowa  cattle  shipper  to  be  ^ven  the  same  rate  by 
injunction  of  the  court  or  not?     If  you  believe  the  court  has  the 

f)ower  of  granting  injunctions,  it  will  have  the  injunction  of  the 
ive-stock  rate.  If  so,  then  the  court  must  fix  a  rate.  Now,  I  hope 
for  the  good  of  the  country  that  that  is  the  law.  1  hope  that  such 
a  jurisdiction  exists,  but  I  do  not  believe  in  view  of  the  decisions  of 
the  Supreme  Court  of  the  United  States  that  they  will  ever  reach  the 
conclusion  that  the  court  may  by  indirection  establish  a  rate  for  the 
future  which  the  law  could  not  give  them  the  right  to  do  by  dir(»ct 
enactment. 

Senator  Dolliver.  ITien  you  and  Mr.  Peck  will  both  be  under  a 
similar  handicap  before  the  court? 

Mr.  Cowan.  I  will  be  advocating  something  that  I  do  not  believe 
to  be  the  law,  and  so  will  he,  if  you  accept  our  statements  before 
the  committee  as  representing  our  belief.  I  mention  this  thing 
thus  specifically,  in  order  to  point  to  the  desire  that  this  committee 
can  extend  to  the  Commission  the  right  itself  to  determine  what  ought 
to  be  the  relation  in  the^e  rate^.  But  I  do  not  believe  that  it  is  a 
good  idea  to  give  the  Commission  the  right  to  raise  the  rate,  but 
to  reduce  the  other  one  if  the  long  and  short  haul  applies  or  if  the 
other  rate  is  unreasonable.  Therefore,  I  wanted  the  Commission 
to  decide,  which  I  think  it  believed  upon  the  facts,  that  the  23^  cent 
rate  was  unreasonable,  whenever  there  would  be  two  strings  to  the 
bow. 

Mr.  Lincoln  called  the  attention  of  the  committee  to  a  damage  case 
that  was  tried  in  Kansas,  where  a  judgment  was  rendered  for  $11,000 
against  the  Missouri  Pacific.  He  made  the  mistake  of  saying  the 
cattle  were  only  on  the  cars  ei<^ht  hours.  I  tried  the  case  myself. 
He  was  a  stranger.  It  was  tried  before  the  United  States  court. 
The  company  paid  the  judgment  without  taking  an  appeal.  The 
facts  of  the  case  w^ill  somewhat  interest  you,  because  it  illustrates 
a  case  of  the  worst  kind  of  gross  negligence.  Mr.  Lincoln  thought 
that  they  would  have  the  right  to  raise  the  rate  to  cover  such  a  case 
as  that.  The  advance  on  a  cattle  shipment  does  not  amount  to  more 
than  a  dollar  on  a  car  on  the  average. 

Now,  I  want  to  call  your  attention  to  one  point,  and  that  is  that  the 
rates  of  revenue  per  ton  per  mile  is  in  no  sense  expressive  of  what  the 
rate  is.  I  have  undertaken  to  set  out,  in  the  documents  I  will  file,  a 
statement  showing  that.  One  road  has  increased  and  another  has 
decreased,  and  so  on.  There  are  a  thousand  reasons,  I  believe  a  thou- 
sand, at  least,  where  the  revenue  per  ton  per  mile  does  not  reflect  the 
amount  of  rate.  Some  members  of  the  committee  seemed  to  have  been 
taken  with  the  idea  that  because  the  average  revenue  per  ton  per  mile 
had  shown  a  decrease  that  therefore  the  rate  had  been  decreased.  I 
met  the  assertion  when  before  tlie  committee  that  the  test  of  whether 
rates  had  declined  or  not  is  the  tariffs.  Look  at  the  tariff;  that  will 
tell.  No  railroad  witness  has  produced  a  tariff,  that  I  know  of,  to 
Fhow  that  they  have  declined.  The  rates  for  the  last  five  years,  on 
the  contrary,  have  advanced. 
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Now,  as  regards  the  long  haul,  you  increase  the  ton  mileage.  You 
obtain  the  revenue  per  ton  per  mile  by  dividing  the  gross  revenue 
receipts  by  the  total  ton-mileage.  As  you  increase  the  long  haul  you 
increase  the  ton-miles.  As  you  increase  the  lower  grade  of  freight 
you  increase  that  character  of  tonnage  which  takes  the  lower  rate. 

So  it  will  always  occur  that  there  will  be  fluctuations.  For  ex- 
ample, the  Atchison,  Topeka  and  Santa  Fe  between  the  years  1898 
and  1904  had  an  increase  in  the  revenue  per  ton  per  mile.  The 
Chicago,  Rock  Island  and  Pacific,  which  covers  the  same  territory, 
had  a  decrease.  Yet  there  is  the  very  process  by  which  these  gentle- 
men have  proven  that  the  rates  have  declined.  They  have  added  all 
the  railroad  freight  ton  mileage  together  and  charged  all  the  rail- 
road freight  earnings  together,  and  divided  one  by  the  other,  and 
come  up  and  present  that  to  you  as  a  proof  that  the  rates  have  de- 
clined.    I  have  undertaken  to  set  that  out. 

Now,  there  is  another  point,  and  that  is  that  they  say  that  you 
should  leave  it  to  the  railroads  to  do  with  the  pubhc  as  they  will, 
because  it  will  reduce  rates  as  they  have  been  domg.  I  say  the  evi- 
dence they  have  produced  of  reducing  rates  does  not  prove  up,  be- 
cause that  is  the  only  testimony  I  have  seen,  and  I  undertake  to  say 
that  the  tariffs  show  the  other  thing. 

Now,  they  say  that  there  is  no  combination.  I  think  Mr.  Hines 
testified  at  length  about  that.  I  know  th«t  several  of  the  other 
traffic  men  denied  it,  but  if  you  take  the  facts  which  are  pointed  to  in 
this  statement  which  I  am  filing,  you  will  find  that  the  proof  shows 
exactly  the  other  thing,  and  I  believe  they  ought  to  have  the  right  to 
do  that.  I  could  read  to  you  out  of  the  brief  here,  which  has  an 
exact  copy  of  the  testimony  which  proves  it.  I  will  hand  copies  of 
the  brief  over  to  the  committee,  and  therefore  I  will  not  ta!ke  the 
time  at  this  moment  to  discuss  it  further. 

Now,  I  believe  that  you  can  only  legislate  the  rates.  Litigating 
the  rate  is  nothing.  How  can  a  man  come  up  here  and  try  a  case 
like  the  one  the  cattle  association  have  tried?  It  took  five  weeks 
to  take  the  testimony,  and  it  cost  thousands  of  dollars,  and  it  was 
very  difiicult  to  get  the  testimony.  The  individuals  are  at  a  great 
disadvantage.  Here  is  a  room  full  of  railroad  attorneys,  smart 
fellows,  and  here  are  the  witnesses,  with  all  the  money  they  want, 
to  perform  any  service  they  desire.  They  keep  in  their  offices  the 
records  and  books,  and  they  can  produce  just  such  as  they  please;  you 
can  not  get  the  testimony.  You  do  not  know  what  to  propound. 
You  propound  your  questions,  and  they  will  not  answer  unless  they 
want  to.  They  will  tell  you,  "  I  will  not  answer  it.  I  will  go  to 
court  and  I  will  fight  it  out  with  you." 

But  vou  can  not  a  fiord  that.  1  say  this  Congress  should  provide 
for  legislating  the  rate.  That  is,  as  Commissioner  Knapp  well  said 
yesterday,  you  fix  the  obligation,  the  rule  of  conduct,  m  the  law, 
which  carriers  shall  observe,  and  you  provide  a  commission  with  the 
powers  to  require  the  thing  to  be  done  by  naming  the  rate  they  shall 
charge.  I^eave  it  at  that,  because  if  the  rate  is  an  unreasonable  one, 
then  the  court  will  review  it  upon  application  in  equity  without  a 
question. 

Senator  Dolliver.  Will  it  review  the  question  of  reasonableness? 

Mr.  CowAN.  Undoubtedly,  for  the  purpose  of  determining  whether 
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they  are  taking  property  without  due  process  of  law  or  whether  it 
is  confiscatory. 

Senator  Foraker.  Suppose  we  find  it  is  not  confiscatory,  but  simply 
a  different  rate  than  tne  court  might  have  found,  would  it  then 
grant  any  relief? 

Mr.  Cowan.  Yes,  sir.  I  answer  that  in  the  afiirmative,  in  my  opin- 
ion. I  do  not  believe  the  time  has  been  reached  in  this  country  when 
any  court  having  the  power  to  do  so  will  ever  say  that  you  can  i:^- 
quire  a  person  to  perform  a  service  without  a  reasonable  compensa- 
tion, because  that  is  not  due  process  of  law  for  you  to  authorize  a 
commission  to  do  that. 

Senator  Foraker.  Let  me  ask  you  a  question?  Can  you  cite  us 
to  any  decision  of  any  court  where  it  is  held  that  a  price  fixed  by 
law  for  any  commodity  furnished  for  transportation  or  cattle  or  any- 
thing else  should  be  enjoined,  except  on  the  ground  that  it  was  con- 
fiscatory. 

Mr.  Cowan.  I  can. 

Senator  Foraker.  AVhere  is  it? 

Mr.  Cowan.  The  Nebraska  Rate  Case  fairly  indicates  that  the 
court  will  detennine  whether  the  rate  is  made  below  what  is  reason- 
able or  not,  and  I  do  not  understand  that  they  ever  did  base  the  case 
necessarily  upon  the  ground  of  confiscation. 

Senator  Foraker.  To  what  case  do  you  refer? 

Mr.  Cowan.  The  case  of  Smith  v.  Ames. 

Senator  Foraker.  I  am  familiar  with  the  case. 

Mr.  Cowan.  Have  I  made  a  mistake  in  stating  that  case? 

Senator  Foraker.  I  think  lawyers  would  have  a  difference  of  opin- 
ion about  that. 

Mr.  Cowan.  I  admit  it  was  not  necessary  to  the  decision  of  the  case, 
in  view  of  the  admitted  facts,  that  the  court  should  have  gone  further 
than  to  simply  say  that  the  rates  being  confiscatory,  they  would  enjoin 
them,  but  I  think  the  court  in  its  expression  of  opinion  about  the 
matter,  in  discussing  it,  went  a  great  deal  further.  I  had  discussed 
this  matter  several  times  with  Commissioner  Prouty.  I  do  not  know 
that  he  expressed  himself  in  this  line  before  this  committee,  but  I  do 
know  that  he  had  been  supposed  to  hold  to  the  opinion  that  the 
court  would  not  hew  to  a  hard  and  fast  line  of  confiscation  before 
they  would  grant  relief.  But  if  it  was  such  an  outrageously  low 
rate  that  it  would  shock  the  conscience  of  a  chancellor,  it  would 
be  enjoined — and  you  know  the  conscience  of  a  chancellor  is  easily 
shocked. 

Senator  Dolliver.  It  has  always  struck  me.  Judge,  that  there  was 
a  tremendously  wide  margin  there  between  what  the  common  law 
means  by  a  reasonable  rate  and  a  rate  which  would  confiscate  the 
property. 

Mr.  Cowan.  There  is  no  sort  of  doubt  that  there  is  a  very  wide 
margin  between  those  two  factors. 

Senator  Dolliver.  It  would  seem  to  me  that  there  ought  to  be  an 
earning  of  dividend  upon  the  stock,  and  there  ought  to  be  a  provision 
for  the  accumulation  of  such  a  surplus  account  as  all  good  business 
requires,  and  a  great  variety  of  things  beyond  the  point  of  due 
process  of  law. 

Mr.  Cowan.  Speaking  of  what  they  ought  to  be,  I  agree  with  you, 
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except  on  the  proposition  that  there  ought  to  be  a  dividend  on  tiie 
stock.  That  may  or  may  not  be  so,  on  the  value  of  the  property.  Of 
course  the  stock  can  be  issued  far  beyond  the  value  of  the  property; 
that  is  what  I  mean.  I  believe  the  present  courts,  under  tne  equity 
jurisdiction,  would  exercise  the  power  to  restrain  the  Interstate  Com- 
merce Commission  from  fixing  such  a  rate  as  would  prevent  the  com- 
pany fi'om  earning  a  fair  profit  upon  the  transaction.  Now,  I 
believe  that  because  of  the  disposition  of  the  courts  to  extend  the 
jurisdiction.  I  do  not  believe  it  because  they  have  so  decided.  I 
think  it  would  be  imwise  for  this  committee  to  pass  a  bill  affirma- 
tively charging  the  court  with  the  duty  of  doing  that  thing,  because 
if  you  do  it  will  substitute  its  judgment  for  the  Commission  and  your 
Commission  will  be  worthless. 

Senator  Foraker.  Of  course,  that  is  just  the  point  of  the  whole 
thing.  Unless  it  be  a  confiscatory  rate  the  courts  may  diflFer  as  to 
what  would  be  confiscatory.  The  court  would  have  no  power,  accord- 
ing to  the  authority  with  which  I  am  familiar,  to  interfere  with  the 
rate,  it  having  baen  fixed  as  an  act  of  legislation. 

Mr.  Cowan.  I  concede  that  that  is  the  appearance  of  the  decision. 
I  concede  that  is  the  sanction  of  many  lawyers.  I  have  held  to  that 
opinion  mys^elf  until  within  the  last  year,  but  in  rereading  these  de- 
cisions and  considering  the  whole  subject  I  have  come  to  the  conclu- 
sion that  if  it  would  ever  come  to  a  test  the  courts  will  do  the  other 
thing. 

Senator  Dollhtir.  The  Esch-Townsend  bill  seems  to  provide  for 
referring  to  the  court  not  only  on  the  lawfulness  of  the  act,  but  also 
the  reasonableness. 

Mr.  CowAX.  I  sent  mv  criticisms  on  that  bill  here.  I  think  that 
bill  would  be  practically  worse  than  no  law  at  all.  I  know  a  great 
many  think  otherwise,  but  if  you  transferred  a  retrial  on  the  tacts, 
like  the  case  I  have  tried  before  the  Commission,  I  would  not  give  a 
snap  for  the  law.  It  would  be  obnoxious  and  harassing  to  the  rail- 
roads  

Senator  Foraker.  You  would  not  advise  us  to  act  favorably  on  the 
Esch-Townsend  bill  ? 

Mr.  Cowan.  No,  sir.  I  filed  a  protest  here  because  I  believed  it 
was  an  injurious  measure. 

I  want  to  submit,  in  connection  with  my  statement,  a  statement 
showing  the  earnings  for  seven  years  on  the  Santa  Fe,  its  operating 
expenses,  and  the  like,  for  the  purpose  of  showing  that  after  paying 
a  dividend  on  its  stock,  the  interest  on  its  bonds,  on  a  capitalization 
of  almost  twice  its  value,  they  had  $5,000,000  of  surplus,  and  I  think 
there  is  not  the  slightest  danger  that  the  labor  organizations  of  the 
country  need  fear  that  because  the  Santa  Fe  rates  were  somewhat 
reduced  that  they  can  not  take  it  out  of  the  surplus  and  still  pay 
just  as  good  wages  as  they  have  been  paying  before.  I  will  file  tnat 
as  part  of  my  statement. 

It  is  as  follows : 

SOME  FACTS    WHICH    SHOW    THAT   RATES   SHOULD  BE   REDUCED. 

I  happen  to  have  some  figures  which  are  of  interest  pertaining  to  some  of  the 
principal  live  stock  carrying  roads,  and  from  which  the  conclusion  may  be 
drawn,  that  instead  of  an  advance  in  rates  heing  justified,  the  contrary  is  true. 
I  give  one  example  which  faintly  Illustrates  the  case:  For  180G  the  Atchison, 
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Topeka  and  Santa  Fe  Railway  Company  carried  311,197  tons  of  freight  1 
mile  per  mile  of  line,  with  average  car  loading  of  10  tons,  and  train  loading  of 
126  tons.  In  1898  it  carried  4.S0,r)40  tons,  1  mile  per  mile  of  line,  with  average 
car  loading  of  11  tons,  and  train  loading  of  153  tons,  earning  9.64  mills  per  ton 
per  mile,  10.60  cents  i>er  car  mile,  and  $1.47  per  train  mile.  In  1904  this  road 
carried  589,216  tons  1  mile  per  mile  of  line,  with  an  average  car  loading  of  14 
tons,  and  train  loading  of  249  tons,  earning  9.81  mills  per  ton  per  mile,  and  |2.45 
per  train  mile. 

Thus  the  tonnage  per  mile  of  line  of  1904  shows  an  increase  over  1898  of 
36.8  per  cent,  and  over  that  of  1896  of  89  i>er  cent,  with  an  increase  In  freight 
revenue  per  mile  of  line  of  39.2  i>er  cent  for  the  year  19<H  over  1898. 

The  system's  earnings  since  June  30,  1896,  were  as  follows : 


Yt^r  ending  June  80— 
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To  this  should  be  added  income  from  other  sources,  which  for  1904  was 
$1,248,775,  bringing  the  total  Income  up  to  $69,419,975,  from  which  deduct 
oi)eratlng  exi»enses,  rentals,  taxes,  and  other  charges  of  $44,641, 4.'U,  leaving 
net  Income  of  $24,778,541.  Deducting  from  this  the  fixed  charges,  including 
interest  on  bonds,  the  net  remaining  was  $15,359,771.  This  is  on  a  mileage  of 
8.119  miles.  On  this  the  interest  charges  paid  on  a  bonded  debt  averaging 
$29,175  per  mile  was  $1,179  per  mile  of  line,  or  a  little  over  4  per  cent,  leaving 
$1,873  per  mile  as  a  surplus.  During  that  year  there  was  expended  and 
charged  in  the  .operating  ex[K»nse  account,  under  the  head  of  maintenance  of 
way  and  structures.  $1,121  i)er  mile  of  line,  which  embraced  at  least  $200  i)er 
mile;  average  exi)enditures  lor  betterments,  or.  If  not  for  Iwtterments  wholly, 
then  the  exixjndltures  for  that  Item  was  abnormal,  as  $rK)0  per  mile  Is  a  normal 
and  sufficient  amount  on  the  average  to  maintain  way  and  stnictures.  The 
malntenance-of-eiiuipment  account,  including  renewals,  was  also  abnormally 
large,  amounting  to  an  average  of  $1,223  i)er  mile  of  road,  which  undoubtedly 
embraces  large  Items  for  additions  In  value  to  the  equipment.  Certainly  the 
item  is  abnormally  lar^e,  as  is  Indicated  by  the  fact  that  the  Chicago,  Mil- 
waukee and  St  Paul  Railway  Conii)any's  expenditure  for  maintaining  equip- 
ment'for  the  same  year  amounted  to  .$073  i>er  mile,  carr>ing  a  very  little  less 
tonnage  per  mile  of  road,  and  the  Chicago  and  Northwestern  Railway  expendi- 
tures from  the  same  Item  pev  mile  of  line  for  1903  was  e<iulvalent  to  $656  per 
mile,  for  a  little  less  toiniage  per  mile  of  line.  It  Is  readily  observable,  there- 
fore, that  the  net  surplus  of  $1,873  per  mile  should  be  Increased  by  the  amount 
expended  for  betterments  and  additions,  but  Included  In  operating  expenses,  of 
probably  not  less  than  $500  per  mile,  e(iulvalent  to  over  $4,tXK),000.  and  runoing 
the  net  surplus  uj)  to  $2,373  per  mile  average.  Thus,  after  paying  Interest  on 
bonds,  dividends  of  5  per  cent  on  i)rcferred  sto<'k  and  4  i)er  cent  on  common 
stock,  the  surplus  of  the  year  was  $5,573,201,  together  with  whatever  better- 
ments and  additions  were  made  and  charged  In  oi)eratlng  exi^euses  al)oVe 
shown.  The  interests  and  dividends  were  paid  on  a  total  capitalization  i)er 
mile  of  line  of  approximately  .$58,(K)0,  which  is  far  beyond  the  legitimate  cost 
or  fair,  tangible  value  of  the  projierty. 

When  you  consider  tliat  there  is  embraced  in  operating  expenses  adequate. 
If  not  sometimes  exorl)itant,  compensation  for  every  expense,  and  to  pay  for 
every  hand's  turn  and  every  thought  expended  In  the  company's  operations. 
you  can  arrive  at  no  other  conclusion  than  that  there  not  only  does  not  exist 
any  basis  for  advances  on  rates,  but  that  they  should  l>e  reduced.  On  an  esti- 
mated valuation  of  $30,000  per  mile,  which  is  a  hiijh  estimate  for  average 
value,  the  net  earnings  reported,  besides  betterments,  ecjual  to  2  per  cent, 
amount  to  10  per  cent  i^er  ainmm.  If  the  railways  of  the  United  States  may 
earn  that  net,  year  after  year,  they  will  in  fifty  years  absorb  most  of  the 
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wealth  of  the  United  States  and  dominate  the  entire  business  and  finance  of  the 
country.  What  fs  true  of  this  system  of  road  is,  in  the  main,  true  of  all  th« 
great  systems  in  the  West.  It  is  a  fair  sample,  and  selected  on  that  account 
Now,  in  view  of  this  showing,  and  the  fact  that  the  country  is  growing  and 
traffic  increasing,  is  it  not  plain  that  there  is  no  danger  of  any  commission  so 
changing  rates  that  a  fair  earning  will  not  at  all  times  be  made?  Does  It  not 
thus  clearly  appear  that  the  hue  and  cry  against  regulation  is  bom  of  the  desire 
to  accumulate  more  than  a  fair  return  rather  than  any  fear  that  their  eaminjrs 
will  be  reduced  below  a  fair  return?  Does  such  showing  justify  the  railroads 
In  predicting  that  if  rates  are  reduced  wages  must  be  reduced?  Really,  that 
is  a  mere  ghost  story  to  conjure  with. 

PROFITS  IN  CATTLE  SHIPMENTS  TOO  GREAT. 

As  a  whole,  the  railroads  are  making  too  much  profit,  and  their  rates  are  gen- 
erally, therefore,  too  high.  This  fact  needs  no  better  proof  than  the  assertion 
of  all  the  railroads  that  their  property  will  be  ruined  and  that  the  widows  and 
orphans,  who  receive  dividends  on  stocks,  will  be  deprived  of  it  if  the  Commis- 
sion be  given  power  to  fix  rates.  Why  will  this  great  reduction  hapi)en?  The 
Ck)mmission  has  always  been  fair  and  will  continue  to  be.  I  will  tell  you:  It 
is  a  confession  that  the  rates  and  earnings  are  too  high,  and  will  be  found  so 
when  brought  to  the  test  t)efore  a  fair-minded  tribunal — which  they  expect  to 
treat  as  an  enemy,  as  they  always  have  every  commission  which  they  can't 
control — because  it  limits  their  money  getting  to  what  is  fair.  "A  guilty  con- 
science needs  no  accuser."  The  more  you  study  this  Commission  the  more  it 
proves  the  necessity  for  the  law.  It  ought  not  to  lie  in  their  mouths  to  say  that 
they  are  not  charging  too  much,  and  at  the  same  time  predict  disaster  if  the 
Government  legulates  the  rates  to  wliat  is  just,  fair,  and  reasonable. 

But  the  most  material  question  for  you  is  whetlier  it  is  too  much  on  your 
business.  Let  us  see.  A  train  from  Denver  to  Omaha,  carrying  live  stock,  will 
average,  approximately,  25  loads  or  its  equivalent,  so  we  may  treat  it  as  25 
loads  of  cattle,  and  they  will  average  in  weight  paid  on  25,000  pounds  total 
earnings  $2,062.50,  equal  to  $4  per  train  mile,  Ki  cents  per  oar  mile,  and  l.'i  mills 
per  ton  per  mile.  The  average  earnings  on  the  Burlington  system — all  freight — 
are,  per  train  mile,  $2.44;  per  car  mile,  12.87  cents,  and  per  ton  mile,  8.58  mills. 
It  may  be  that  if  ideal  conditions  existed,  so  that  they  could  always  load  trains 
as  they  would  like,  a  possible  heavier  train  loading  of  dead  freight  than  live 
stock  could  be  made,  but  in  actual  practice  the  records  show  just  tlie  opi)osite — 
that  is,  that  in  the  West  the  average  of  trains  carrying  live  stock  show  more 
loaded  cars  than  those  which  do  not  carr>'  live  stock.  The  average  total  of 
operating  exr)enses  of  railways  equals  $1.1(5  per  train  mile,  making  $503.90 
from  Denver  to  Omaha,  leaving  a  profit  of  $1,466  on  the  25  cars  to  Omaha.  If 
the  shipment  is  taken  oflP  the  Denver  and  Rio  Grande  Railway,  it  is  carried  on 
from  Denver  at  39  per  cent  of  the  rate,  say,  from  Ritie,  which  is  about  $83 
per  car,  and  the  earnings  in  such  case  are  approximately  $820  per  train.  While 
this  is  an  extreme  case  it  is  nothing  unusual  for  the  roads  to  take  live  stock 
on  a  division  of  the  rate  at  50  to  55  per  cent  of  the  amount  of  the  local  trade. 
We  do  not  say  that  the  local  sliould  be  based  on  the  division,  but  there  must 
be  a  profit  in  the  division  voluntarily  accepted,  indeed  solicited,  and  if  so,  the 
local  is  too  high,  just  as  in  the  Denver  case.  Our  point  therefore,  is  that  a  fair 
tribunal  shall  be  given  the  power  by  law  to  arbitrate  the  question,  so  to  speak, 
between  the  shipper  and  the  carrier.  Is  that  asking  too  much?  Does  that  look 
like  destroying  anyliody's  property?  The  railways  are  willing  that  it  may  be 
arbitrated,  but  they  are  unalterably  opix)sed  to  llie  arbitrating  Iward  deciding 
what  the  charge  ought  to  be,  and  insist  that  the  railways  alone  are  competent 
to  do  that 

I  thank  the  committee  for  its  attention. 

The  object  of  my  appearance  before  you  is  to  offer  such  additional 
matters  of  fact  and  argument  as  seem  to  me  important  in  addition 
to  my  previous  statements,  avoiding  as  nearly  as  I  can  duplication, 
though  it  will  be  impossible  to  do  that  altogether.  In  doing  so  I  shall 
endeavor  to  furnish  without  extensive  mention  answer  to  some  extent 
of  many  of  the  contentions  of  the  railroads  made  before  you  at  this 
fiession  of  your  honorable  conmiittee. 
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I  have  no  doubt  that  the  opinion  of  the  Attorney-General  will  be 
accepted  by  this  committee,  and  it  seems  to  be  a  reflection  of  the  con- 
sensus of  opinion  of  the  courts  and  the  bar  of  the  country,  and  there- 
fore I  beg  to  avoid  any  discussion  by  simply  subscribing  to  the  views 
he  so  w«n  expressed  and  the  specific  amenoments  to  the  act  to  regu- 
late conmierce  which  I  presented  to  you  at  the  last  session. 

THE  PEOPLE  DEMAND  APPROPRIATE  REGULATION. 

That  the  subject  before  you  is  fraught  with  many  difficulties  there 
is  no  question,  and  as  the  commerce  of  the  country  and  public  facil- 
ities increase  those  difficulties  will  increase. 

No  one  intends  to  ask  for  more  than  reasonable  and  appropriate 
relief,  and  if  railroad  regulation  is  provided  for  now  it  will  result  in 
avoiding  greater  difficulties  which  without  it  will  certainly  come  in 
the  future.  What  I  shall  say  about  it  is  without  the  intention  of 
personal  criticism,  and  I  intend  to  be  conservative,  but  not  in  any 
sense  to  advocate  any  compromise.  It  can  not  be  compromised.  You 
either  grant  the  relief  or  you  do  not;  and  you  give  the  CJommission 
the  power  to  fix  proper  rates  for  those  found  to  be  unlawful,  or  you 
do  not.  There  can  be  no  halfway  measure.  For  practical  purposes, 
if  not  for  constitutional  objections,  the  power  should  not  be  in  courts. 

The  fact  that  so  many  railway  men  have  appeared  before  this 
committee  and  but  few  representatives  of  the  producers  and  con- 
sumers' interests  have  maoe  application  to  appear,  should  not  be 
mistaken  as  proof  that  the  people  are  not  materially  interested  in  the 
subject,  nor  as  indicating  in  any  sense  that  they  do  not  desire  the  leg- 
islation which  I  will  advocate  before  you.  Don't  forget  that  pro- 
ducers and  consumers  "  pay  the  freight."  They  depend  on  their 
representatives  rather  than  on  merchants. 

LIVE-STOCK    INTEREST   PRACTICALLY    A    UNIT   FOR    REGULATION, 

I  state  it  as  a  fact  that  the  live-stock  associations  throughout  the 
West  have  this  year  adopted  similar  resolutions  to  those  I  present  here, 
and  they  have  been  adopting  these  resolutions  for  several  years,  as  the 
files  of  this  committee  and  those  of  the  House  CJommittee  on  Interstate 
Commerce  will  show,  apparently  all  to  no  purpose.  I  say  that  it  is 
known  to  each  of  you  who  have  taken  the  pams  to  read  the  public 
press  upon  tlie  subject  from  that  part  of  the  United  States  engaged 
ui  the  live-stock  business,  that  these  resolutions  voice  practically 
the  universal  sentiment  of  the  people  upon  the  subject.  There  are, 
indeed,  a  few  individuals  who  may  be  receiving  or  expect  to  receive 
some  special  benefit  of  one  sort  or  another  from  the  railroads,  or  by 
reason  of  some  special  relation  of  friendship,  or  who  happen  to  be 
located  at  points  where  the  rates  may  be  much  lower  than  the  usual 
rates,  who  do  not  hold  to  the  opinion  expressed  by  these  resolutions. 
But  if  you  desire  to  find  such  persons  you  will  find  great  difficulty  to 
do  it.  It  is  the  desire  of  the  nve-StocK  men  throughout  the  Western 
States  to  have  this  law  amended.  I  know  what  I  am  talking  about, 
and  when  anyone  says  there  is  no  popular  demand  for  it  he  is  mis- 
taken. 

It  is  astonishing  to  hear  it  stated  that  there  is  no  popular  demand 
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for  this  legislation  and  that  the  shippers  are  satisfied.    They  might 
say  that  some  shippers  are  satisfied. 

PUBLIC  OPINION  CLEARLY  FAVORS  RATE  REGULATION. 

* 

The  legislatures  of  many  States  have  during  this  calendar  year 
passed  resolutions  demanding  this  legislation;  the  Association  of 
otate  Railway  Commissioners  have  done  the  same;  so  has  nearly 
every  producers'  organization  in  the  country,  if  you  will  exclude  cer- 
tain wholesale  merchants,  manufacturers,  and  so-called  "  trusts," 
who  can  generally  add  the  rate  of  freight  to  the  price  of  their  goods, 
or  who  are  enjoying  special  low  rates  or  valuable  privileges,  and  ir 
you  exclude  a  lew  boards  of  trade  and  commercial  organizations 
whose  members  are  enabled  to  do  the  same  thing,  and  a  few  localities 
like  San  Francisco,  which  enjoys  unreasonably  low  rates  compared 
to  the  rates  to  other  commercial  points  in  the  great  West.  Of 
course  the  favored  ones  desire  no  power  to  molest  them.  The  public 
press  has  voiced  public  sentiment  upon  the  subject.  It  is  my  belief 
that  President  Roosevelt  has  the  indorsement  of  the  entire  country 
in  the  West  and  Southwest,  excepting  those  adversely  interested  as 
above  indicated. 

These  railroad  men  seem  in  their  statements  before  you  and  in 
producing  these  various  witnesses  to  be  carrying  out  the  policy 
adopted  because  of  the  growth  of  public  opinion  as  expressed  in  a 
dispatch  sent  out  from  Chicago,  which  I  herewith  submit,  viz : 

CuicAGO,  III.,  April  28. 

Presidents  of  western  railroads,  alarmed  by  the  growth  of  public  opinion  in 
favor  of  Federal  control  of  rates,  have  appointed  Slason  Thompson  and  given 
wide  authority  to  employ  experts  to  enlighten  the  public  on  the  dangers  of 
governmental  interference  with  rates.  No  expense  is  to  be  spared  in  this  cam- 
paign of  education.  This  is  following  the  lead  of  the  eastern  roads,  which 
recently  established  a  bureau  under  the  management  of  J.  H.  Maddy,  press  agent 
of  the  Erie  Railway. 

In  a  sumptuously  fitted  private  car.  Mr.  Maddy  and  his  able  lieutenants  will 
travel  from  New  York  to  Chicago  via  the  twin  cities  to  the  Pacific  cx)ast, 
visiting  all  cities  of  imi)ortance  and  spreading  the  gosi)el  of  permitting  rail- 
roads to  cope  with  their  own  business,  in  the  light  of  many  years*  experience, 
rather  than  turn  it  over  to  politicians,  lawyers,  and  statesmen,  who  know  noth- 
ing about  railroads. 

There  is  a  serious  concern  among  railroad  men  over  the  sentiment  in  the  land. 
One  of  the  western  presidents  admitted  to-day  that  it  had  become  a  matter  of 
life  and  death  for  the  railroads,  and  that  they  would  spare  neither  expense  nor 
effort  to  protect  their  proi)erty  and  interests.     (Dallas  News,  April  29.) 

They  have  the  right  to  do  this  if  they  don't  charge  it  to  the  public 
in  operating  expenses.  I  mention  it  in  order  to  suggest  that  their 
statements  be  weighed  in  light  of  these  facts. 

If  this  committee  desires  it  I  can  produce  enough  witnesses  who  are 
extensively  engaged  in  shipping  throughout  the  West  to  take  the 
time  of  this  committee  from  now  until  the  next  session  of  Congress, 
to  prove  that  the  enlightened  public  sentiment,  not  mere  clamor,  is 
practically  universal  in  support  of  what  I  am  contending  for  before 
this  committee  and  in  line  with  the  resolutions  which  I  have  sub- 
mitted, but  it  would  seem  to  be  unnecessary  to  do  it,  unless  this  com- 
mittee is  to  base  its  action  on  that  fact  rather  than  on  the  needs  of  the 
public.     I  am  sure  it  will  be  guided  by  the  hitter. 

In  what  I  shall  say  before  this  committee  I  am  speaking  of  meas- 
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ures,  principally,  and  not  men.  I  am  not  making  contentions  be- 
fore this  co!iiimttee  that  the  opinions  of  railway  men  that  no  such 
legislation  should  be  adopted  are  dishonest  opinions,  although  the 
sincerity  of  much  of  it  may  be  quite  doubtful.  These  opinions  are 
open  to  the  criticism  that  they  are  warped  and  biased  opinions  of 
those  who  desire  to  profit  at  the  expense  of  the  public  without  regula- 
tion by  law.  I  do  think  that  their  fears  or  wreck  and  ruin  are 
woefully  exaggerated  and  groundless,  otherwise  I  should  not  favor 
(he  legislation. 

THIS   COMMITTEE  NOT  THE   TRIER  OF  THE  FACT   AS   TO   WHETHER   RATES 

ARE  UNREASONABLE   OR   UNLAWFUL. 

I  shall  disabuse  the  minds  of  the  Senators  of  this  committee  of 
the  idea,  if  such  they  have,  that  it  is  my  purpose  to  undertake  to 
try  the  question  before  this  committee  as  to  whether  the  live-stock 
rates  and  other  rates  in  the  territory  in  which  my  clients  do  busi- 
ness are  unjust  or  unreasonable,  or  otherwise  unlawful.  I  only 
intend  to  present  facts  which  tend  strongly  to  prove  that -such  is  the 
case.  I  have  no  idea  that  this  committee  believes  that,  as  a  condi- 
tion precedent  to  the  granting  of  relief,  the  extraordinary  require- 
ment should  be  made  to  prove  to  its  satisfaction  that  the  rates  gen- 
erally are  wrong.  It  ought  to  be  sufficient  to  invoke  legislative 
action  to  the  end  of  providing  a  remedy,  to  show  that  a  considerable 
number  of  people  believe  that  the  law  which  denounces  unjust,  unfair, 
unreasonable,  discriminatory,  and  preferential  rates  is  being  vio- 
lated; and  that  should  induce  this  committee  to  grant  the  remedy, 
and  a  simple,  adequate  one,  in  order  that  a  proper  tribunal  provided 
by  law  shall  determine  the  facts. 

It  looks  like  a  piece  of  monumental  stupidity  to  have  a  law  such 
as  we  now  have,  which  denoimces  as  unlawful,  and  which  in  theory 
prohibits,  such  rates,  and  yet  not  provide  a  remedy  whereby  any 
citizen  of  this  country  who  believes  that  a  given  rate  violates  those 
prohibitory  provisions  of  the  law  can  have  that  fact  determined 
rairly,  promptly,  and  a  speedy  and  adequate  remedy  applied  at 
Government  expense.  And  if  it  shall  turn  out  that  the  more  desire 
of  those  who  violate  the  law  prohibiting  unjust  and  discriminatory 
rates,  coupled  with  their  opinion  that  they  have  not  violated  the 
law,  is  sufficient  to  induce  this  committee  not  to  act  in  the  premises, 
it  were  high  time  that  fact  be  known,  in  order  that  such  action  may  be 
taken  by  the  public  as  seems  best. 

OUR   DEMAND   NOT   BASED   ON    CLAMOR. 

I  know,  and  the  people  whom  I  represent  know,  that  legislation 
should  not  be  based  upon  mere  popular  clamor  without  reason: 
that  careful  investigation  by  you  should  be  made;  but  I  assert  that 
the  public  stand  in  amazement  at  the  publications  in  the  press  which 
charge  this  committee  with  the  intention  in  this  hearing  of  laving 
the  predicate,  based  upon  the  opinions  of  railway  men,  and  recipients 
of  advantages,  to  report  no  bill  or  only  such  as  will  amount  to  noth- 
ing. I  can  not  believe  such  published  statements,  nor  do  the  people 
whom  I  represent  generally  entertain  such  opinions,  though  doubt- 
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less  some  of  them  do.  Undoubtedly  articles  in  the  public  press  have 
a  widespread  influence  in  molding  the  sentiments  and  behefs  of  the 
public,  but  men  are  not  always  fair  in  the  expression  of  their  opinions 
about  public  men.  This  is  to  be  deprecated,  and  I  mention  it  only 
because  I  want  to  assure  this  committee  that  those  whom  I  represent 
are  not  generally  of  that  sort,  but  among  the  most  substantial,  con- 
servative, and  mtelligent  men  of  the  United  States,  generous  in 
their  impulses,  charitable  in  their  opinions,  conservative  in  their 
actions,  and  I  believe  I  can  speak  for  them  in  saying  that  not  until 
the  proof  shall  be  made  that  these  charges  are  correct  will  they  sub- 
scribe to  such  opinions.  Your  report  is  what  they  will  look  to.  I 
further  desire  to  assure  this  committee  that  the  demands  of  those 
whom  I  represent  are  not  based  upon  popular  clamor,  but  are  the 
result  of  an  intelligent  opinion  and  well  lounded  belief  that  many 
of  the  rates  enforced  by  the  railroads  are  unjust,  unfair,  unreasonable, 
discriminatory,  and  unduly  preferential.  If  they  are,  the  law  now 
denounces  them.  "WTiat  we  want  is  a  remedy  whereby  a  rate  for  the 
future  may  be  made. 

I  believe  that  the  railroad  representatives  who  are  acquainted  with 
the  live-stock  producers  of  this  country  can  not  honestly  deny  the 
statement  that  the  people  whom  I  represent  have  always  been  the  first 
to  respond  to  their  aid  against  public  clamor.  They  have  stood 
against  strikes,  riots,  and  socialism;  thev  have  not  been  in  favor  of 
unreasonable  and  radical  legislation.  They  are  of  that  sturdy  class 
of  citizenship  who  can  always  be  relied  upon  for  good  government, 
law  and  order,  and  asquare  deal,  and  always  above  the  table,  in  order 
that  all  the  players  may  know  that  it  is  square.  The  time  will 
surely  come  when  the  railroads  will  need  their  assistance  and  protec- 
tion. As  citizens  they  stand  as  ready  to  protect  the  railroads'  rights 
as  to  demand  their  own,  and  they  don't  hesitate  to  do  either. 

OPINIONS   OF   RAILROAD    3IEN    THAT   RATES    NOT   TOO    HIGH    SHOUU)    NOT 

CONTROL. 

So  far  as  I  have  been  able  to  read  the  reports  of  the  hearings  before 
you,  the  railway  representatives  have  dealt  largely  in  generalities; 
and  while  they  practically  all  express  the  opinion  that  none  of  the 
rates  are  too  high,  and  many  of  them  that  no  complaint  is  made 
against  them,  these  opinions,  coming  from  the  party  interested,  are 
of  little  value  unless  supported  by  the  detail  of  actual  facts.  Whar- 
ton on  Criminal  Evidence  says  that  no  theory,  however  absurd,  can 
be  advanced  which  some  so-called  expert  witnesses  will  not  maintain 
it  with  vehemence,  and  that  they  nearly  always  testify  favorably  to 
the  side  which  calls  them.  May  this  not  be  applicable  here?  There- 
fore, instead  of  placing  before  this  committee  the  mere  opinions  of 
shippers  with  respect  to  these  matters,  we  call  attention  to  the  actual 
facts,  to  show  at  least  we  have  reasonable  grounds  for  the  belief 
that  the  law  against  unreasonable  and  otherwise  unlawful  rates  is 
being  violated ;  and  there  can  be  no  doubt  of  the  proposition  that  if 
we  do  have  such  reasonable  grounds,  then  it  is  the  duty  of  this 
committee  to  report  a  proper  bill  giving  us  a  remedy,  leaving  it  to 
the  tribunal  provided  by  law  to  try  the  ultimate  facts.  You  do  not 
make  laws  against  crime  of  any  sort  because  everybody  commits  the 
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crime,  or  because  they  are  likely  to  do  so ;  but  you  pass  prohibitory 
laws  and  grant  remedies  in  order  that  the  few  who  commit  the  crime 
may  be  punished,  and  in  order  that  all  a^inst  whom  the  injury  is 
done  shall  have  an  appropriate  remedy.  You  do  it  in  order  to  pre- 
vent wrongdoing.  You  do  not  decide  that  anyone  has  committed  an 
offense  by  passing  a  law  to  punish  those  who  may  commit  it  and  to 
prohibit  the  offense.  It  is  quite  beyond  the  pale  of  reason  that  the 
railroads  should  conclude  that  a  law  which  provides  a  remedy  against 
wrongdoing  would  be  antagonistic  to  their  legal  and  consututional 
rights  merely  because  exact  justice  mig;ht  not  always  follow  its 
execution.  It  will  only  prevent  and  punish  the  wrong  and  protect 
and  preserve  the  rights  of  others  by  appropriate  remedies,  like  other 
laws,  occasionallv  niiling  to  reach  exact  justice. 

If  we  may  judge  from  the  opinions  which  they  have  expressed  to 
you,  the  railways  now  believe  that  they  are  entitled  to  every  cent  they 
make,  and  therefore  expect  to  themselves  name  the  standard.  Wiu 
the  time  ever  come  or  the  conditions  ever  arise,  however  much  their 
earnings  increase,  when  they  will  express  to  you  a  different  opinion? 
It  is  safe  to  say  that  if  we  wait  until  such  occurrence  before  passing 
a  law  which  provides  some  other  method  of  finding  what  is  right 
with  respect  to  their  rates  than  their  own  desires,  no  Taw  will  ever  be 
passed. 

The  expression  of  opinion  on  their  part  that  their  business  and  rate 
adjustments  and  the  charges  which  they  make  are  so  complicated 
that  a  tribunal  can  not  be  provided  by  the  Government  that  can  do 
justice  in  the  matter,  and  that  therefore  they  themselves  should  still 
be  permitted  to  deal  with  the  subject  as  they  see  fit,  is  equivalent  to 
the  proposition  that  they  must  be  permitted  to  fix  their  own  standard. 
In  otli'  •/  words,  to  make  the  law  for  themselves  and  administer  it,  by 
leaving  this  function  of  government  in  their  hands. 

INC50N8I8TENCIE8    AND   UNFOUNDED   STATEMENTS    RELATIVE   TO   EXISTING 

ABUSES,  THE  I^W,  AND  REMEDIES. 

One  who  will  study  the  man3'^  inconsistent  if  not  unfounded  state- 
ment's which  have  been  placed  before  you  in  light  of  reason  and  the 
actual  facts  is  likely  to  be  impressed  with  the  idea  that  at  last  there 
may  not  be  that  degree  of  candor  which  it  is  always  desirable  for  a 
legislative  comniitt^  to  have  from  the  citizens  of  this  country  ap- 
pearing before  it.     I  desire  to  call  attention  to  a  few  of  these  points. 

The  staU»nieiit  has  been  made  by  several  of  these  witnesses  (I  do 
not  care  to  call  names)  that  there  is  little  or  no  complaint  against 
the  amount  of  the  rale,  but  that  the  complaint  has  been  with  respect 
to  rebates  and  discriminations  which  they  say  do  not  exist,  and  in  this 
<x)nnection  the  assertions  have  been  made  that  unreasonable  rates 
have  disappeared,  and  the  like. 

I  am  impressed  with  the  thought  that  since  they  l>enefit  by  stop- 
ping rebates  and  don't  generally  benefit  by  discriminations  on  the 
whole,  but  do  benefit  l)y  as  high  rates  as  traffic  will  bear  and  yet  move, 
they  take  shelter  bcliind  their  professed  desire  to  stop  rebates  and 
discriminations,  loudly  denounce  them,  while  they  minimize  the  un- 
reasonable rate  exactions,  the  real  money-making,  in  expectation  that 
Jrou  will  pass  a  drastic  law  against  the  former  for  their  benefit,  but 
eave  the  latter  untouched. 
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Time  forbids  that  I  take  them  up  in  detail,  but  the  records  of  the 
Interstate  Commerce  Commission  furnish  definite  testimony  upon 
the  subject.  They  may  be  of  the  opinion  that  no  rates  are  unrea- 
sonable, and  I  grant  that  they  hold  that;  their  opinion  on  the  sub- 
ject does  not  make  it  so.  But  when  they  go  into  the  domain  of  fact 
and  state  that  there  are  no  complaints  against  the  amount  of  rates, 
the  only  way  I  can  answer  it  is  to  simply  state  that  it  is  not  true  and 
cite  the  records  to  prove  it.  Charges  of  discrimination  generally  in- 
volve the  amount  of  the  rate.  Furthermore,  I  state  that  I  believe 
there  are  thousands  of  complaints  made  with  respect  to  the  amounts 
of  the  rates  which  for  want  of  a  remedy  were  never  brought  to 
the  attention  of  the  Interstate  Commerce  Commission  or  any  other 
tribunal. 

This,  it  seems  to  me,  is  a  necessary  result  of  so  extensive  a  business. 
No  one  claims  all  rates  on  anything  too  high  or  too  low.  I  assert  it 
as  a  fact,  however,  that  it  is  the  amount  of  the  rate  to  which  the 
principal  complaints  are  made  in  the  great  producing  country  of 
the  West,  and  those  complaints,  as  shown  by  the  records,  are  directed 
against  some  of  the  rates  on  the  principal  commodities  of  the  coun- 
try— viz,  coal,  lumber^  cotton,  gram,  live  stock,  hay,  and  like  products 
01  the  outbound  business,  and  a  great  variety  of  commodities  in- 
bound. Some  rates  may  be  too  low,  doubtless  are,  thus  producing  dis- 
crimination, while  in  other  cases  it  arises  from  some  being  too  niffh. 
It  is  not  to  be  expected  that  shippers  will  make  complaint  when  uie 
conditions  which  exist  respecting  the  manner  of  making  rates,  to 
afford  him  no  remedy,  are  so  well  known.  As  an  example,  I  dare  say 
that  aside  from  the  complaints  made  by  the  organizations  repre- 
senting the  live-stock  interests  of.  the  Southwest,  but  few  complamts 
reach  the  ears  of  the  traffic  men  against  live-stock  rates;  but  that  is 
not  an  admission  that  they  are  satisfied,  for  it  is  perfectly  well 
known  that  it  would  be  useless,  and  this  may  serve  as  an  example  of 
thousands  of  others.  Our  associations  complained  they  turned  deaf 
cars.  Furthermore,  extortion  is  frequently  acquiesced  in  for  want 
of  a  remedy.  That  the  producers  of  grain  in  the  great  grain  States 
suppose  that  their  rates  from  their  farm  stations  are  i^  many  in- 
stances too  high  there  is  but  little  doubt;  but  what  good  would  it  do 
for  them  to  complain  about  it  unless  the  law  affords  a  remedy?  They 
need  not  tell  me  that  the  producers  of  grain  in  the  central  grain  belt 
of  Kansas  believe  for  a  moment  that  it  is  just  to  charge  14  or  15 
cents  for  a  200  to  250  mile  haul  on  wheat  to  Kansas  City  when  the 
roads  handle  the  vast  export  traffic  from  Kansas  City  to  Galveston 
for  practically  the  same  price  for  three  or  four  times  the  distance, 
and  that  instance  is  an  example  of  thousands.  Nor  does  a  cotton 
shipper  from  the  Indian  Territory  or  Oklahoma  believe  that  it  is 
just  to  charge  him  half  as  much  for  shipping  cotton  350  to  400  miles 
to  St.  Louis  or  Memphis  or  Galveston  as  they  are  willing  to  accept 
to  haul  it  from  the  same  points  via  Sioux  City  and  Portland  to 
Yokohama;  nor  that  the  farmers  in  Oklahoma  should  be  charged 
almost  as  much  or  more  for  shipping  lumber  from  the  lumber  regions 
of  Texas  and  Louisiana  as  the  roads  are  willing  to  haul  it  to  Omaha. 
If  there  was  a  profit  in  the  one,  the  other  is  probably  too  high. 

They  bring  as  witnesses  before  you  some  shipixTs  to  express  the 
opinion  that  they  expect  a  lower  rate  if  the  railroads  themselves  are 
allowed  to  fix  them  and  to  protest,  therefore,  against  the  granting 
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of  a  remedy.  If  the  expectation  has  any  foundation  in  fact,  since 
it  is  not  proposed  to  fix  a  minimum  rate,  but  only  to  substitute  as 
the  published  rate  a  reasonable  and  lawful  one,  where  found  to  l>e 
otherwise,  it  amounts  to  nothing  as  an  objection  to  the  law  proposed. 
If  they  believe  that  rates  will  fe  lower  without  this  law,  why  all  this 

t)rotest  by  the  railroads  that  the  Commission  will  make  the  rates  too 
ow  ?     Either  they  don't  believe  it,  or  are  enjoying  some  special  low 
rate,  or  expect  to  do  so. 

They  assert  that  if  the  law  be  passed  it  imperils  the  value  of  their 
property,  their  stocks,  and  bonds ;  and  yet  they  say  that  if  let  alone 
the  rates  will  naturally  decline.  If  they  believe  that,  what  matters 
it  whether  reduced  by  the  Commission  or  themselves?  The  effect  m 
either  event  must  be  the  same  in  its  nature,  differing  in  proportion  to 
the  amount  of  the  reduction. 

They  express  the  fear  of  great  disturbance  in  their  rate  relations, 
and  consequent  depreciation  of  earnings,  and  yet  some  of  them  insist 
that  the  people  are  all  satisfied  so  far  as  they  know.  If  so,  what 
fear  need  they  have  from  a  fair  tribunal?  If  the  people  are  satis- 
fied, will  they  make  complaint,  and  will  the  Commission  decide  to 
reduce  these  rates  that  they  say  are  reasonable  and  with  which  the* 
people  are  satisfied  ? 

Tney  say  that  the  tendency  is  for  rates  to  decline,  and  yet  they 
urge  that  if  a  commission  reduce  them,  they  will  be  ruined.  And 
while  insisting  that  the  rates  are  not  too  high,  vet  they  confess  to 
the  contrary  by  assuming  that  a  commission  will  on  investigation 
find  to  the  contrary.  If,  in  answ  er  to  their  claim  that  rates  are  on  the 
decline,  you  call  their  attention  to  specific  and  large  advances,  they 
say  these  rates  were  too  low,  and  advocate  that  for  various  reasons 
the  advances  were  justified,  thus  confessing  the  advances  while 
attempting  to  avoid  the  force  of  it. 

They  insist  that  the  law  is  sufficient  if  enforced,  and  yet  they  say 
that  if  this  remedy  be  provided  so  that  the  law  can  be  enforced  they 
will  be  ruined.  They  overlook  the  fact  that  the  present  law  de- 
nounces rates  which  are  unjust,  unreasonable,  unduly  preferential, 
and  discriminatory;  vehemently  claim  that  they  have  not  violated 
it,  but  grow  eloquent,  if  not  vindictive,  in  denouncing  the  Commis- 
sion for  not  having  enforced  it.  If  they  do  not  object  to  the  en- 
forcement of  the  prohibitory  features  of  the  law  as  it  exists  to-day, 
why  all  this  protest  against  adopting  a  remedy  which  will  result 
in  its  enforcement?  It  is  a  bluff  on  "a  bobtail."  What  we  are 
after  is  a  remedy  to  enforce  the  present  law. 

As  proof  of  the  fact  that  the  Commission  is  not  competent  they 
cite  decisions  of  the  court  holding  that  it  did  not  have  the  power, 
and  make  tliis  in  effect  the  basis  of  the  assertion  that  the  Commis- 
sion could  not  correctly  decide  on  a  proper  rate,  when,  as  a  matter  of 
fact,  the  Commission's  decision  as  to  the  amount  of  the  rate  was 
unquestionably  correct. 

It  is  one  of  tlieir  contentions  that  all  matters  should  be  left  for 
the  courts  to  decide  concerning  the  amount  of  the  rates,  in  the  face 
of  the  Supreme  Court's  repeated  statement  that  thp  Commission  is 
more  competent  than  a  court  to  decide  such  questions. 

In  one  way  and  anotlier  thev  have  raised  all  sorts  of  constitutional 
objections.     As  I  understand  it,  they  urge  that  it  would  be  contrary 
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to  the  Constitution  to  leave  it  to  the  Commission  to  decide  on  a  rate, 
because  it  is  a  legislative  power  which  Congress  can  not  delegate, 
and  they  object  to  the  law  because  it  confers  judicial  powers  upon 
the  Commission.  They  say  it  would  be  unconstitutional  to  leave  it 
to  the  court  to  decide  on  appeal  or  otherwise,  and  on  the  other  hand 
contend  that  it  would  be  unconstitutional  to  leave  it  to  the  Commis- 
sion to  decide  without  appeal. 

They  say  it  would  be  unconstitutional  to  provide  for  a  commission 
to  regulate  the  rates,  because  it  would  require  different  rates  to  differ- 
ent ports,  and  yet  that  they,  as  the  creatures  of  the  law,  may  do  that 
with  impunity.  And  they  seem  to  fear  Atlantic  ports  would  be  de- 
prived of  business  by  giving  to  Gulf  ports  a  lower  rate,  yet  they  have 
done  and  now  do  that  themselves  from  western  grain  and  cotton  fields. 

They  seem  certain  that  any  law  which  has  been  proposed  is  uncon- 
stitutional, and  manifest  great  concern  lest  you  should  pass  a  law  that 
is  imconstitutional.  This  seems  strange  in  view  of  the  fact  that  they 
oppose  any  law  at  all.  Is  it  really  sincere?  May  it  not  be  born  of  the 
opposition  to  regulation  ? 

Many  of  them  say  that  they  favor  Government  regulation,  yet  with 
•few  exceptions  thej[  protest  against  either  your  right  or  duty  to  pass 
a  law  which  would  in  fact  regulate  the  rates. 

These  and  hundreds  of  other  inconsistent  expressions  but  prove 
either  the  insincerity  or  the  unreliability  of  their  opinions  and  conten- 
tions with  respect  to  these  matters.  Space  and  time  forbid  that  I 
should  take  them  up  further  in  detail,  but  the  record  is  full  of  them. 

They  refer  us  to  European  countries  to  obtain  a  standard  of  rates, 
but  when  we  look  there  for  laws  which  regulate  them  they  assert  that 
conditions  are  different.    So  they  are,  totally,  as  to  traffic. 

By  their  numbers  and  financial  and  personal  importance  they  over- 
whelm the  public  with  their  opinions,  which  they  insist  must  be  ac- 
cepted. They  have  brought  before  you  many  shippers  to  claim  they 
are  satisfied  and  have  low  and  favorable  rates.  So  long  as  their  rates 
remain  so,  they  need  no  remedy ;  it  is  the  other  fellow  who  need«'  it. 

They  are  loud  in  their  denunciation  of  the  Townsend-Esch  bill  and 
equally  so  in  praise  of  the  railroads  for  the  low  rates  they  enjoy. 
They  demand  that  no  change  be  made ;  that  it  will  upset  business  By 
increasing  their  rates  or  changing  relative  rates;  and  thus,  whife 
not  intending  to  do  so,  they  prove  the  existence  of  an  undue  preference 
and  discrimination,  which  they  deny  exists.  The  wholesale  merchant, 
lumber  dealer,  organ  maker,  furniture  man,  and  others,  having  ob- 
tained these  advantages,  naturally  fear  the  light  of  day.  WTiy  do 
they  assume  the  Commission  would  change  tlie  rates?  Why  this 
fear?  A  manifest  confession.  Not,  perhaps,  a  confession  that  they 
enjoy  too  low  a  rate  (thoy  would  not  sav  that),  but  that  competitors' 
rates  are  too  high.  The  fear  is  that  a  fair  commission  might  reduce 
the  competitors^  rate,  so  as  to  give  the  other  fellow  a  square  deal. 
The  railroad  is  a  joint  participant  in  the  fear  and  confession. 

I  have  found  it  to  be  a  fact  that  in  the  matter  of  making  rates  the 
large  systems  of  railway  have  dominated  and  practically  controlled 
the  making  of  all  rates  to  the  Southwest  States  and  Territories,  and 
that  short  lines  and  unimportant  have  necessarily  accepted  what  the 
other  lines  are  pleased  to  ao.  It  needs  no  argument  or  recital  of  facts 
to  prove  this,  because  it  is  manifest.  Hence  my  investigations  and 
my  statements  refer  to  these  systems. 
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GOMBIXATIOXS  OF  RAILWAYS  IN    MAKING  RATES. 

Are  these  railways  in  combination  with  each  other  in  the  matter  of 
making  rates  which  they  will  charge  and  maintaining  them,  and  in 
making  such  advances  as  may  be  made? 

In  answering  this  quastion  in  the  affirmative  I  will  state  that  in 
four  or  five  different  cases  before  the  Interstate  Commerce  Commis- 
sion in  which  I  have  interrogated  the  witnesses,  the  testimony  of 
either  the  traffic  officials,  general  freight  agents,  or  the  assistants  to 
these  officers,  within  the  last  two  years,  has  been  given  with  respect 
to  what  they  actually  do  in  the  matter  of  making  rates,  and  that 
testimony  is  on  file  with  the  Interstate  Commerce  Commission  and 
may  be  examined  by  any  one,  and  which  I  assert  furnishes  indis- 
putable evidence  of  the  combination,  in  spite  of  their  vigorous 
denials  of  it.  The  cases  mentioned,  in  which  that  evidence  is  on  file, 
are  as  follows: 

First.  The  investigation  involving  the  reasonableness  of  the  ad- 
vances made  on  Mardi  5, 1903,  on  all  of  the  class  rates  from  St.  Louis 
to  Texas  common  points.  The  advances,  according  to  the  testimony 
of  Mr.  Stith,  general  traffic  manager  of  the  Missouri  Pacific  system, 
amounted  to  irom  6  to  20  per  cent,  and  included  not  only  the  class, 
but  most  of  the  commodity  rates.  This  was  done  by  agreement  or 
combination.  The  facts  with  respect  thereto,  and  the  arguments 
against  the  reasonableness  of  the  advance  is  contained  in  the  brief 
which  I  filed  before  your  honorable  committee  when  I  was  before  it 
in  February  last. 

Second.  The  investigation  of  the  Commission  with  respect  to  the 
advance  made  in  the  proportional  grain  rates  between  Missouri  River 
and  Chicago  about  January,  1902.  That  advance  of  2  cents  per  100 
pK)unds  raised  the  proportional  rate  l)elween  Missouri  River  and  Mis- 
sissippi River,  and  thereby  increased  the  rate  to  Chicago  2  cents  per 
hundred  pounds  from  Missouri  River  points;  at  the  same  time  the 
rate  to  Galveston  and  New  Orleans  was  advanced  2  cents  per  hundred 
pounds.    All  of  this  was  by  agreement  or  combination. 

Neither  of  these  cases  have  been  decided  by  the  Commission.  There 
has  been  a  grain-rate  war  of  varying  intensity  "  off  and  on  "  for  more 
than  a  year,  and  I  can  not  state  the  exact  status  of  the  matter  now. 

Third.  The  case  involving  comparative  rates  on  dressed  meat  and 
packing-house  products  from  Missouri  River  to  Chicago  compared 
with  the  live-stock  rates  to  Chicago  from  points  intermediate,  in 
which  the  Commission  has  held — in  February,  1005 — that  the  lower 
rates  on  dressed  meats  constitute  an  undue  preference  against  live 
stock  from  intermediate  points  in  Iowa  and  Missouri  to  Chicago,  and 
suit  has  been  recently  filed  to  enforce  the  decisions. 

Fourth.  The  proceeding  of  the  Cattle  Raisers'  Association  of  Texas, 
joined  b}'  the  other  western  cattle  associations,  involving  all  of  the 
western  and  southwestern  live-stock  rates  to  the  markets  as  well  as 
the  rates  from  the  southwest  to  the  northwest  ranges,  charging  the 
unreasonableness  of  nuiny  rates,  which  is  to  be  argued  before  the  Com- 
mission in  a  few  days. 

In  the  preparation  and  trial  of  these  cases  it  has  been  necessary 
to  procure  a  great  detail  of  statements,  taken  from  the  annual  re- 
ports of  the  railroads,  with  respect  to  the  actual  operation  of  these 
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lines,  as  shown  by  their  annual  reports,  as  well  as  a  vast  amount  of 
other  evidence,  including  the  examination  of  railway  traffic  men..  All 
of  it,  to  my  mind,  proves  the  combination,  and  that* under  the  item  of 
operating  expenses  are  hidden  earnings  converted  into  property 
dividends. 

LET  THE   FACTTS   SPEAK   FOR   TIIEMSELATIS. 

I  take  it  that  most  of  the  members  of  this  honorable  committee 
have  not  had  the  time  and  could  not  possibly  take  the  time  to  go 
into  the  detail  of  the  accounts  or  annual  reports  of  even  one  system  of 
railway  extending  over  a  period  of  ten  years  to  ascertain  just  what 
the  comparative  statements  show  and  the  detail  of  them.  If  you 
were  to  do  so,  you  might  be  greatly  surprised  (in  view  of  the  pro- 
fessed infallible  railway  methods)  to  find  how  easy  these  accounts 
may  be  so  kept  as  to  not  reflect  the  real  operations,  to  one  not  possessed 
of  the  inforrjation  or  the  opportunity  to  procure  the  information 
to  check  an  error,  or  to  discover  wherein  the  net  results  are  not 
always  correctly  reflected  by  the  annual  reports  of  these  roads.  I 
do  not  mean  by  this  that  their  accounts  are  dishonestly  kept,  or 
their  reports  dishonestly  made.  I  mean  this:  That  since  it  is  unim- 
portant to  the  railroad  company  oftentimes  whether  a  given  im- 
provement is  taken  out  of  the  gross  earnings  as  an  item  of  operating 
expense  or  taken  from  the  gross  earnings  and  charged  to  income 
account,  or  as  capital  account  against  a  surplus,  it  will  frequently 
appear,  as  it  has  often  occurred,  that  the  net  earnings  reported  as  such 
are  far  less  than  the  real  net  earnings.  This  is  but  an  example,  of 
which  in  recent  vears  there  mav  be  round  a  great  manv,  which  will 
prove  that  the  annual  reports  of  net  earnings  of  the  railways  do  not 
reflect  the  real  net  earnings  by  the  amount  of  additions  to  property  of 
various  sorts  and  betterments  which  are  charged  up  as  operating  ex- 
penses. The  very  great  increase  in  the  items  of  operating  expenses 
under  the  head  of  ''  Maintenance  of  way  and  structures,"  and  "  Re- 
pairs and  renewals  "  accounts,  on  most  of  the  lines  in  recent  years, 
proves  conclusively  how  extensive  have  been  the  additions — better- 
ments. For  an  argument  and  exact  showing  with  respect  to  this 
point,  I  beg  to  refer  this  honorable  committee  to  the  brief  in  first 
case  above  mentioned,  printed  as  a  part  of  your  proceedings  during 
the  last  session  of  Congress,  where  this  matter  is  fully  set  forth. 
It  does  not  need  repetition  here.  The  matter  becomes  important 
because  they  claim  less  net  earnings  than  are  really  earned,  if  the 
property  additions  be  considered. 

Answering  the  question  above  i)ropounded,  as  to  the  existence  of 
a  combination,  I  state  it  as  a  fact  that  the  traffic  officials  of  the  south- 
western lines,  or  their  assistants,  have,  by  their  testimony  in  the 
cases  above  mentioned,  admitted  the  existence  of  a  state  from 
which  no  other  inference  can  be  drawn  than  that  these  roads  prac- 
tically agree  upon  the  rates  of  freight  which  they  will  charge,  and 
concurrently  publish  those  rates,  and  do  likewise  with  respect  to  each 
of  the  advances  which  have  becui  made  in  those  rates,  to  the  same 
extent  and  as  fully,  so  far  as  afTects  the  shii)por,  as  they  did  previous 
to  the  decision  of  the  Trans-Missouri  Freight  Association  Case 
by  the  Supreme  Court  of  the  United  States.  They  all  deny,  in  terms, 
that  there  is  any  agreement,  but  they  all  admit  the  facts  which 
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show  a  complete  combination.  I  do  not  mean  by  this  that  the  com- 
bination is  not  of  such  character  that  no  one  of  them  could  not  with- 
draw from  it  and  put  in  a  lower  rate  of  freight  at  any  time  it  pleased, 
which  the  others  must  meet;  and  I  do  not  mean  to  say  by  this  that 
the  rates  become  like  the  laws  of  the  Medcs  and  Persians,  unalterable 
and  unchangeable,  but  that  the  combination  does  exist.  It  not  infre- 
quently occurs  that  upon  shipments  from  some  particular  station 
on  some  given  commodity,  or  from  a  group  of  stations  on  some  given 
commodity,  some  line  or  system  may  feel  itself  compelled,  by  its 
particular  surroundings,  to  reduce  a  rate,  but  practicallv  in  all  such 
cases^  the  object  is  to  meet  what  that  line  believes  to  be  some  sort 
of  undue  advantage  or  influence  which  some  other  line  is  exercising 
to  get  the  traffic;  or  to  secure  traffic  otherwise  not  obtainable  or  to 
meet  some  new  condition — money  making  being  the  legitimate  ob- 
ject. CompaixMl  to  the  whole  number  of  rates  and  stations,  these 
reductions  are  unimportant,  and  may  be  dismissed  without  consid- 
eration, for  the  rule  is  correctly  stated  above,  that  on  the  great  body 
of  rates,  covering  ilw  great  volume  of  the  traffic,  these  roads  are  in 
a  combination  with  each  other  to  fix  the  rates,  and  competition  in 
rates  is,  for  all  practical  purposes,  eliminated. 

I  mention  the  exception  in  the  matter  of  the  grain-rate  war  referred 
to,  and  a#iotal)le  exception  with  respect  to  rates  on  iron  and  steel 
articles  within  the  last  year,  where  there  was  a  rivalry  in  the  matter 
of  supplying  these  things  to  the  trans-Missouri  territory  between  the 
manufacturing  enterprises  in  the  East  and  at  Pueblo.  The  Missouri 
Pacific  line  cut  the  rates  from  Pueblo  east  ward  into  Kansas  and  other 
Missouri  River  districts.  I  am  not  familiar  enough  with  the  trans- 
action to  say  how  they  came  out  and  whether  it  was  on  account  of  a 
reduction  first  by  some  other  line  from  the  East  into  that  territory, 
nor  can  I  state  what  the  cause  was,  but  these  two  examples,  whatever 
the  cause,  siinplv  serve  to  show  an  exception  to  the  rule  and  to  prove 
the  rule.  Ihe  files  of  the  daily  press  in  Chicago  and  St.  Louis  will 
prove  beyond  controversy  the  meetings  of  these  railway  traffic  offi- 
cials and  agents  for  the  purpose  of  fixing  rates,  adjusting  differen- 
tials, regulating  the  relative  rates  between  various  commercial  centers, 
and  the  like,  for  years.  When  thev  are  read  in  connection  with  the 
actual  testimony  of  the  w  itnesses  I  have  referred  to  in  the  above  cases 
and  in  connection  with  the  history  of  the  Joint  Traffic  Association, 
the  Trans-ilissouri  Freight  Association,  and  the  Western  Freight 
Association,  and  in  connection  with  the  history  of  the  litigation 
growing  out  of  the  effort  to  enforce  the  Sherman  antitrust  act  against 
them,  it  will  be  made  plain  to  any  man  w^ho  is  fair  in  his  judgment 
and  who  will  sufficiently  consider  the  subject  to  have  an  analytical 
knowledge  of  it  that  the  existence  of  such  combination  can  not  be 
seriously  and  conscientiously  controverted.  This  fact  answers  at 
once  a  multitude  of  contentions  w^hich  have  been  made  by  the  various 
representatives  of  the  railways  who  have  testified  before  you,  and 
furnishes  the  strongest  reasons  for  rate  regulation. 

It  answers  the  contention  that  the  railways  will  better  take  care 
of  and  subserve  the  public  interests — that  is,  of  the  producers  and 
consumers  of  the  country  who  pay  the  freight^ — ^^through  the  competi- 
tion among  the  railways  themselves,  than  by  fixing  or  regulating 
rates  through  the  medium  of  a  commission  authorized  to  do  so. 
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It  answers  that  proposition,  because  if  my  statement  is  correct 
competition  in  the  matter  of  rate  making  is  eliminated  as  a  potent 
factor  to  bring  to  the  producer  and  consumer,  in  many  cases,,  as  low 
a  rate  of  freight  as  good  business  and  fair  profit  to  the  railroads 
should  demand.  No  one  could  contend  that  competition,  if  thus 
stifled,  will  subserve  the  public  interest,  as  we  think  or  suppose  it 
ought  to  do,  and  as  the  railroads  contend  it  does.  Stability  in  rates 
may  require  such  concurrence  of  the  roads;  I  am  disposed  to  think  it 
does,  but  regulation  is  the  more  essential. 

THE   RATE   PER   TON   PER   MELE   THEORY   01    DECLINING   RATES   EXPLODED. 

It  answers  the  contention  that  the  tendency  in  rate  making  is  for 
the  rates  to  decline  rather  than  to  advance.  If  the  combination 
exists,  why  should  they  decline?  As  I  stated  before  this  committee 
in  February  last,  that  has  not  been  the  tendency  in  the  West,  for  the 
very  object  among  these  railroads  is  to  prevent  this  tendency  to 
decline  m  rates;  to  secure,  where  possible,  an  advance  in  the  rates, 
if  in  so  doing  the  volume  of  the  traffic  is  not  restricted,  and  if  by  so 
doing  the  ultimate  result  will  be  the  making  of  more  money.  This 
is  the  very  life  and  reason  of  the  combination.  The  facts  with  re- 
spect to  whether  rates  have  been  advanced  or  declined  ar%not  deter- 
minable by  the  method  which  has  been  so  persistently  urged  upon  this 
committee  and  the  House  committee,  viz,  that  because  the  rate  per 
ton  per  mile,  as  they  are  pleased  to  call  it,  shows  that  it  is  less  on  the 
average  of  all  tonnage  tnan  at  some  previous  period,  therefore  the 
rates  have  a  tendency  to  decline.  I  know  that  these  gentlemen  who 
make  this  assertion  know  that  that  proposition  is  not  true,  and  I 
know  that  a  number  of  this  committee  are  quite  well  aware  of  the 
fallacy  of  any  such  conclusion.  I  would  not  advert  to  it  were  it  not 
for  the  fact  that,  based  upon  that  fallacy,  men  of  very  high  stand- 
ing in  railway  circles  ana  otherwise  have  insisted  before  the  com- 
mittees and  filled  the  public  prints  with  the  claim  that  there  is  no 
necessitv  for  the  existence  of  a  commission  for  the  purpose  of  fixing 
or  regulating  the  rates,  if  the  object  he  to  secure  a  reduction  or  pre- 
vent an  advance,  for  they  say  that  the  rates  have  already  declined, 
are  declining,  and  predict  a  very  much  lower  scale  of  rates  in  this 
country  than  we  now  pay,  if,  as  they  put  it,  the  railroads  be  treated 
fairly  and  given  a  free  hand,  without  Government  regulation.  If 
they  prove  declining  rates  it  is  important,  but  this  method  don't  do 
it.  If  once  this  fallacy  is  shown  up,  and  it  appears  to  your  hon- 
orable committee  that,  instead  of  there  being  a  reduction  in  the  rates, 
the  tendency  is  the  other  way,  then  the  whole  fabric  of  the  argument  of 
these  gentlemen  falls  for  want  of  a  premise,  or  rather  by  the  falsity 
of  the  premise. 

There  is  no  such  thing  as  "  rate  per  ton  per  mile ;  "  it  is  the  average 
revenue  per  ton  per  mile  on  all  of  the  traffic,  both  local  and  less  than 
carload,  carload,  and  through  freight,  which  they  talk  so  much  about; 
and  it  is  ascertained  by  dividing  the  total  ton  mileage  into  the  gross 
freight  revenue,  without  regard  to  rates.  It  is  always  consioered 
desirable  to  have  a  long  haul,  and  the  rates  on  a  long  haul  should  be 
much  less,  in  proportion  to  distance,  than  on  a  short  haul.  This  is  a 
principle  of  rate  making  which  has  grown  up  as  one  of  the  factors 
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in  the  evolution  of  the  railroad  business  in  this  country,  and  it  has 
ffreatlv  stimulated  the  movement  of  freight  for  long  distances,  has 
brought  the  ^rcat  manufacturing  centers  in  closer  touch  with  the  con- 
sumer at  a  distance,  and  the  producer  in  closer  touch  with  centers  of 
trade.  It  has  been  of  undoubted  benefit  to  both,  though  it  may 
oftentimes  retard  the  growth  of  new  industries  by  a  system  of  rates 
so  preferential  as  to  enable  the  manufacturer  a  long  distance  from 
the  field  of  production  of  raw  material  to  ship  the  raw  material  to 
his  mills,  manufacture  it,  and  return  the  manufactured  goods  cheapjer 
than  the  local  manufacturer  could  alford  to  make  it,  and  thus,  while 
building  up  the  centers  of  manufacture,  have  retarded  the  growth  of 
manufacturing  in  the  centers  where  the  raw  material  is  produced. 
But  whether  oeneficial  or  otherwise  it  has  had  two  certain  effects : 
One  to  decrease  the  average  revenue  per  ton  per  mile  by  increasing 
long-distance  hauls,  and  the  other  to  make  railroad  witnesses  and 
antirate  regulation  advocates  out  of  manufacturers  and  shippers 
receiving  these  special  considerations. 

Again,  the  very  low  rates  and  low  divisions  of  rates  on  transconti- 
nental shipments,  going  from  the  Atlantic  to  the  Pacific  and  in  oppo- 
site direction,  both  for  local  consumption  and  for  export,  and  on 
bonded  goods  passing  through  this  country,  show  a  very  low  revenue 
per  ton  per  mile.  As  an  example:  Cotton  may  be  shipped  from 
north  Texas  points,  via  Seattle,  to  Yokohama  for  $1.35  per  hundred- 
weight, while  the  local  rate  from  the  same  point  to  Galveston,  a 
distance  of  less  than  300  miles,  has  been  60  cents  per  hundredweight, 
and  there  is  talk  of  the  railroads  enjoining  the  Texas  commission  for 
reducing  them  to  55  cents.  The  rate  on  heavy  manufactured  iron 
articles,  nails,  etc.,  has  been,  I  am  told,  as  low  as  60  cents  per  hundi'ed- 
weiffht  from  Pittsburg  to  Hongkong,  ^na  San  Francisco,  while  the 
local  rate  for  one-half  the  distance  between  Pittsburg  and  San  Fran- 
cisco will  doubtless  be  considerable  higher;  and  Mr.  Bird  seemed  to 
think  70  cents  from  Kansas  City  to  Fort  Worth  fair.  I  am  only 
mentioning  these  facts  now  for  the  purpose  of  indicating  how  falla- 
cious is  the  contention  that  the  average  revenue  per  ton  per  mile  for  all 
roads  on  all  traffic  can  be  looked  to  to  determine  the  range  in  the  rates 
which  people  are  actually  paying  for  shipment  of  commodities  on 
particular  lines  within  this  country.  For  example,  the  average  reve- 
nue per  ton  per  mile  on  nails  would  involve  the  proportion  shipped 
from  Pittsburg  to  Hongkong  at  60  cents  per  hundred  pounds,  as  com- 
pared with  that  shipped  from  Kansas  City  to  Fort  Worth  at  70  cents 
per  100  pounds. 

The  heavy  tonnage  and  the  opportunity  of  loading  trains  in  both 
directions  have  always  been  considered  desirable,  and  that  policy  is 
pursued  by  every  railroad  system  in  the  country,  and  traffic  in  heavy 
articles  has  been  stimulatea  in  every  possible  way  to  conserve  this 
policy.  I  am  not  contending  that  it  is  not  good  for  the  country.  It 
iS  doubtless  good  for  both  the  country  and  the  railroad,  as  will  often 
happen;  but  the  point  I  make  is  that  the  result  has  been  to  enor- 
mously increase  the  shipments  of  that  class  of  freight  which  must 
take  a  low  rate,  considering  distance,  or  not  move.  Thus  the  average 
revenue  per  ton  per  mile  is  reduced,  with  no  corresponding  reduction  m 
the  freight  rates.  Just  so  long  as  there  is  an  increase  in  the  building 
industry  in  this  country — that  is,  in  the  construction  of  houses,  street 
improvements,  building  of  railroads,  manufacturing  industries,  open- 
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ing  mines,  and  the  like — so  that  there  is  an  active  demand  for  brick, 
stone,  cement,  lime,  sand,  lumber,  structural  iron,  steel,  and  the  like, 
the  increase  in  these  classes  of  freight  will  continue,  and  just  so  long 
as  it  is  continued  just  so  long  will  there  be  an  average  reduction  in 
the  revenue  per  ton  per  mile  on  all  freight,  although  the  rates  them- 
selves upon  these  articles  and  each  of  the  other  commodities  and 
classes  remain  fixed  at  precisely  the  same  price  or  even  advanced. 

The  schedules  of  rates  themselves  show,  and  it  is  undoubtedly  a  mat- 
ter of  common  knowledge,  that  the  local  rates  and  the  less-than- 
carload  rates  are  always  higher  than  the  carload  rates  and  through 
rates,  so  that  the  average  revenue  received  as  a  whole  per  ton  per 
mile  on  all  traffic  carried  must  of  necessity  vary  according  to  the 
transportation  of  the  different  classes  of  traffic,  whether  local  and  less 
than  carload  or  carload  and  through  freight,  and  the  distance  hauled ; 
and  this  would  be  so  although  the  rates  themselves  on  each  item  of 
conmiodity  and  class  shipped  remained  exactly  fixed.  It  is  plain 
that  as  the  carload  and  through  freight,  taking  the  lower  rate,  in- 
creases more  than  the  less  than  carload  and  local  the  revenues  per  ton 
per  mile  would  decrease.  This  would  not  in  any  sense  indicate  a 
decrease  in  the  rate.  In  fact,  it  might  be  exactly  the  reverse  and  still 
be  a  less  revenue  per  ton  per  mile.  Now,  then,  having  recited  these 
different  elements  as  bearing  upon  the  comparative  revenue  per  ton 
per  mile  in  proportion  to  rates,  it  seems  to  me  that  it  needs  no  argu- 
ment, except  the  recital  of  facts  themselves,  to  show  that  every  spe- 
cific rate  on  each  of  the  class  goods  and  on  each  commodity  carried 
from  points  of  origin  to  points  of  destination  within  the  United 
States  might  be  increased  and  yet  the  revenue  per  ton  per  mile  might 
be  decreased. 

The  only  way  to  determine  whether  the  rates  have  advanced  or 
not  is  to  take  schedules  of  them  and  see  what  they  have  been  from 
year  to  year  between  given  points.  There  have  been  several  proceed- 
mgs  filed  before  the  Interstate  Commerce  Commission  contesting 
advances  which  have  been  made  in  the  rates  in  one  way  and  another, 
and  these  facts  proven,  and  there  have  been  complaints  with  respect 
to  the  advances  in  rates,  and  these  have  all  happened  because  the 
person  making  the  shipment  found  out  he  had  to  pay  more  money 
than  he  formerly  did  for  the  same  service.  His  rate  per  ton  per 
mile  had  increased.  And  this  fact  is  in  no  sense  inconsistent  with  the 
statement  that  the  average  re\'enue  per  ton  per  mile  received  by  a 
given  railroad  or  by  all  of  the  railroads  in  a  given  district  may  have 
decreased.  Why  don't  they  take  the  average  of  some  one  commodity 
on  the  same  railroad  between  the  same  points? 

Furthermore,  the  statement  which  has  been  made  in  some  magazine 
articles,  and  possibly  before  this  committee,  that  the  percentage  of 
increase  in  a  commodity  taking  the  higher  rate  has  been  as  great  as 
the  percentage  of  increase  in  the  commodities  taking  the  lower  rate, 
if  true,  in  no  wise  affects  the  position  which  I  take,  for  the  reason 
that,  although  the  percentage  may  be  as  great,  the  total  number  of 
tons  increase  is  not  as  great,  and  since  it  is  the  total  number  of  ton 
miles  which  is  used  as  the  divisor  into  the  gross  freight  revenue 
which  determines  the  average  revenue  per  ton  per  mue,  it  is  no 
answer  to  my  position  to  say  that  the  percentage  of  increase  has  been 
as  great  in  the  one  class  as  in  the  other.  And  since  it  is  the  ton  miles 
used  as  the  divisor,  even  if  the  actual  tonnage  shows  as  great  an 
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increase  in  the  one  class  as  in  the  other,  yet  if  the  longer  distance 
hauls  under  the  lower  rate  and  lower  division  of  rate  were  increased, 
on  really  high-class  freight  that  would  still  decrease  the  revenue 
per  ton  per  mile  without  indicating  any  corresponding  change  in  the 
actual  rate  charged. 

As  an  example,  the  Chicago,  Milwaukee  and  St.  Paul  Railway  car- 
ried: 

Bituminous  coal:  Tons. 

For  the  year  ending  June  30,  3898 861,843 

For  the  year  ending  June  30,  1904 2,379,748 

Increase 1,517,906 

'  — 

Lumber  and  other  forest  products : 

For  the  year  ending  June  30,  3898 2,729,384 

For  tlie  year  ending  June  30,  1904 3,904,829 

Increase ^ 1, 175, 445 

It  is  well  known  that  these  commodities  take  a  low  rate  of  freight. 
There  was  a  large  increase  of  almost  a  half  million  tons  in  stone, 
sand,  and  other  like  articles,  and  an  increase  of  over  300,000  tons  in 
brick,  lime,  and  cement,  but  the  largest  percentage  of  increase  is 
shown  in  the  merchandise  shipments,  which  take  the  higher  rates. 

Merchandise :  Tons. 

In  1898  that  road  carried '664,267 

In  1904  that  road  carried 1,717,259 

Increase 1, 052, 992 

Now,  you  will  observe  from  this  statement  that  the  percentage  of 
increase  was  much  greater  in  the  case  of  merchandise  than  in  the 
case  of  those  heavy  articles  which  take  a  low  rate,  but  the  actual 
tonnage  increase  was  three  times  as  great  as  the  other  articles  men- 
tioned!   This  simply  serves  as  an  example. 

The  revenue  per  ton  per  mile  on  this  system  in  1898  was  9.72  mills; 
the  revenue  per  ton  per  mile  on  this  system  in  1904  was  8.91  mills. 

The  average  distance  haul  on  each  ton  in  1898  was  184  miles;  the 
average  distance  haul  on  each  ton  in  1904  was  185  miles. 

Now,  the  question  is,  AVTiat  conclusion  will  you  draw  from  these 
figures?  Does  the  decrease  in  revenue  per  ton  per  mile  indicate  any 
decline  in  the  rate  at  all?  It  is  perfectly  patent  that  the  rates 
themselves  may  have  all  been  advanced,  and  yet  the  revenue  per  ton 

fer  mile  on  an  average  of  all  freight  have  been  reduced,  as  it  was. 
would  not  devote  so  much  space  to  this  point  were  it  not  for  the 
fact  that  some  of  the  very  prominent  railroad  men  in  the  country 
have  urged  it  before  committees  of  Congress  that  the  rates  have  not, 
in  fact,  advanced,  but  are  on  the  decline,  and  have  indicated  that 
the  statements  of  the  Interstate  Commerce  Commission,  in  its  annual 
reports,  with  respect  to  the  tendency  to  advance  rates,  are  colored, 
and  are  a  mere  pretense  on  which  to  base  a  demand  for  additional 
powers.     I  deem  it  important  to  expose  this  fallacy  once  for  all. 

As  another  example  to  prove  this  fact,  in  the  1901  Annual  Report 
of  the  Texas  Commission  Appendix  Table  No.  7  shows  the  average 
revenue  per  ton  per  mile  10.21  mills,  while  in  the  x\nnual  Report  for 
1903  it  shows  the  avcM-air^;  revenue  pov  ton  per  mile  9.44  mills.  Most 
interstate  rates  into  Texas  and  out  of  Texas  were  advanced  about 
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March  1,  1903,  above  what  they  were  in  1901,  and  the  local  rates 
within  the  State  of  Texas,  as  shown  by  the  tariffs  fixed  by  the  com- 
mission, were  not,  on  the  average,  materially  changed.  This  decrease 
in  the  ton-mile  revenue  was  undoubtedly  due  to  the  fact  that  there 
was  a  very  large  increase  in  the  low-grade  toimage,  as  shown  by 
Table  No.  14  of  the  Appendix  in  the  Annual  Report  for  1903.  I  say 
it  is  an  absurdity  to  undertake  to  average  the  rate  on  cotton  and  cattle, 
^on  nails  and  molasses,  oranges  and  wool,  etc.,  yet  that  is  practicaUy 
what  is  attempted. 

But  at  last,  if  you  take  up  each  railway  sjrstem  separately,  you  will 
find  that  on  some  the  revenue  per  ton  per  mile  has  in  recent  years  in- 
creased, on  others  decreased,  dependent  on  their  own  peculiar  sur- 
roundings. These  changes  do  not  reflect  the  range  in  rates.  So 
adding  the  whole  ton-miles  of  all  lines  and  the  whole  freight  revenue 
and  dividing  the  latter  by  the  former  is  a  mere  curiosity  and  proves 
nothing. 

I  submit  a  statement  showing  the  revenue  per  ton  per  mile  on  cer- 
tain systems  of  railway. 

LIVE-STOCK   CASES. 

In  view  of  Mr.  Lincoln's  statement  that  the  live-stock  rates  were 
already  too  low  before  the  advance  complained  of,  and  of  the  conten- 
tions of  many  railway  men  before  you,  I  desire  to  particularly  call 
this  committee's  attention  to  Table  B  of  the  brief  m  Texas  Cattle 
Raisers'  Case,  herewith  submitted,  showing  the  rate  on  cattle  from 
Sheridan  Lake^  Colo.,  to  Kansas  City,  500  miles,  23.^  cents  on  the  line 
of  the  Missouri  Pacific  Railway,  and  to  rate  sheet  No.  1,  Fort  Worth 
to  Kansas  City,  via  Missouri,  Kansas  and  Texas  Railway,  507  miles, 
36^  cents,  ana,  again,  to  Table  A,  wherein  the  rate  on  the  Missouri 
Pacific  from  Salina,  Kans.,  504  miles,  to  St.  Louis  is  24J  cents,  and 
from  Scott  City,  Kans.,  to  Kansas  City,  on  the  Missouri  Pacific,  702 
miles,  is  32^  cents ;  from  Dallas,  Tex.,  to  Kansas  City,  on  the  St.  Louis 
and  San  Francisco  Railroad,  685  mile?,  is  42^  cents  (Table  A). 
These  rates  which  I  have  cited  on  the  Missouri  Pacific  from  Kansas 
and  Colorado  points  have  not  been  advanced,  but  the  Texas  rates 
mentioned  have  been  advanced  8J  cents  per  hundredweight  since 
1897  bv  the  same  systems  of  railways. 

I  call  attention  to  Table  A  1,  from  which  it  will  be  seen  that  within 
this  time  there  has  been  a  vast  increase  in  the  total  tonnage  and  in  the 
train  loading  and  in  the  earnings  per  train  mile,  and  I  refer  you  to 
brief  formerly  filed  by  me  at  the  February  hearing  of  this  committee, 
Table  No.  6,  to  show  the  increase  in  the  gross  and  net  earnings  on  these 
principal  lines  of  railroad. 

Li  view  of  these  facts  ask  yourselves  the  question  whether  when 
we  put  our  case  before  the  Interstate  Commerce  Commission  for  them 
to  decide  whether  the  advances  which  have  been  made  in  the  rates 
on  cattle  froni  Texas  are  justifiable  and  reasonable  the  law  should 
provide  us  with  such  complete  remedy;  that  if  the  Commission 
should  find  that  the  advances  are  not  justifiable  we  would  have  the 
right  to  have  them  name  what  is  the  proper  rate  in  lieu  of  that  which 
they  shall  find  to  be  unlawful,  if  they  do  find  it,  and  entitled  to  have 
the  rate  go  into  effect.  We  have  not  asked  that  it  be  made  lower 
than  the  rates  which  other  railroads  accept  and  which,  indeed,  these 
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same  systems  accept  for  similar  services  from  other  localities  under 
similar  circumstances  and  conditions ;  and  there  need,  therefore,  be 
no  fear  that  the  Commission  will  rob  them  by  requiring  the  service 
at  too  low  a  rate,  nor  should  they  be  permitted  to  rob  us  for  fear  the 
Commission  might  make  a  mistake.  You  might,  with  equal  reason, 
repeal  the  law  against  robbery  because  occasionally  an  innocent  man 
may  be  convicted. 

We  ask  of  you  the  consideration  of  the  various  points  raised  in 
this  brief  as  mentioned  in  the  conclusion,  and  therein  you  will  find 
sufficient  answer  to  all  this  contention  that  live-stock  rates  were  too 
low.  The  fact  is  they  were  too  high,  yet  some  of  these  railway 
traffic  men  have  announced  their  intention  to  still  further  advance 
them. 

We  have  undertaken  to  show  that  $1  per  car  is  amply  sufficient  to 
cover,  on  an  average,  the  loss  and  dama^  claims  paid  on  the  ship- 
ments of  live  stock.  I  only  advert  to  this  fact  because  Mr.  Lincoln 
saw  fit  to  call  attention  to  the  case  where  damages  were  recovered 
by  one  Mr.  Richards  from  the  Missouri  Pacific  Kailway  on  a  ship- 
ment of  cattle  from  Quanah,  Tex.,  to  Reese,  Kans.,  which  he  seemed 
to  think  justified  high  rates.  It  happens  that  I  represented  the 
plaintiff  in  the  trial  of  that  case  and  am  doubtless,  therefore,  much 
more  familiar  with  the  facts  in  regard  to  it  than  Mr.  Lincoln.  What- 
ever mistake  he  made,  I  have  no  doubt  was  due  merely  to  a  misun- 
derstanding. The  facts  were,  as  proven  upon  the  trial  before  the 
United  States  circuit  court  by  plaintiff,  a  perfect  stranger  in  the 
community,  that  when  these  tram  loads  of  cattle  were  delivered  to 
the  Missouri  Pacific  at  Argonia,  Kans.,  they  had  been  on  the  cars 
about  twenty-four  hours  and  were  within  80  or  86  miles  of  their 
destination;  were  poor  and  thin  and  sheuld  have  reached  their  des- 
tination in  four  hours  after  leaving  Argonia.  At  the  end  of  four 
hours  from  the  time  the  Missouri  l^acific  received  the  cattle  there 
were  practically  none  of  them  dead  and  not  many  down  in  the  cars, 
accoraing  to  the  testimony  of  the  brakeman  and  conductor  and  the 
men  in  charge  of  them.  When  the  Missouri  Pacific  received  the 
cattle  the  bridge  near  Reese  had  been  burned  down.  The  man  who 
owned  the  pasture  and  who  was  to  receive  and  pasture  the  cattle 
by  telegram  agreed  with  the  live  stock  agent  of  the  Missouri  Pacific 
to  unload  the  cattle  within  a  mile  and  a  half  of  the  pasture  at  the 
station  on  the  Missouri  Pacific  next  to  Reese  and  next  to  where  the 
bridge  was  burned  down,  but  the  division  superintendent  refused  to 
permit  it  to  be  done,  and  the  cattle  were  held  in  the  cars  for  more  than 
twenty  hours  (instead  of  eight,  as  stated  by  Mr.  Lincoln),  and  the 
company  refused  to  unload  them  at  Eldorado  or  Wichita  or  any- 
where else.  The  strength  of  these  cattle  had  a  limit.  They  piled 
upon  each  other  in  the  cars  and  died  like  sheep. 

The  defendants  had  a  perfectly  fair  trial,  and  they  paid  it  without 
appealing  from  the  judgment  rendered  in  the  United  States  circuit 
court  beiore  Judge  Hook,  who  is  now  one  of  the  judges  of  the  circuit 
court  of  appeals,  at  St.  Louis,  and  who  refused  to  set  aside  the 
verdict.  This  was  simply  a  case  of  sheer,  gross  negligence,  which, 
as  Judge  Hook  remarked  to  the  jury,  looked  more  like  the  Missouri 
Pacific  desired  to  get  the  freight  out  of  the  cattle  than  to  give  atten- 
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tion  to  the  rights  of  the  shipper.  The  shipper  made  no  money  out' 
of  the  transaction.  He  didn't,  in  fact,  recover  the  total  amount  of 
his  loss,  considering  the  expense  he  was  at.  Shall  such  a  case  be 
made  the  basis  for  tne  railroads  to  levy  a  high  rate  of  freight  on  the 
body  of  the  community  to  pay  for  gross  negligence  which  they  have 
committed  with  reference  to  one  of  their  patrons?  If  so,  iiien, 
indeed  may  they  reverse  the  principles  of  law  and  morals  and  rob 
Peter  to  pay  Paul  and  make  use  of  the  opportunity  to  take  advantage 
of  their  own  wrong.  Do  not  such  facts  lead  inevitably  to  the  con- 
clusion that  it  will  not  do  to  trust  to  the  railway  systems  of  the 
country  the  making  of  the  rates  at  their  will  without  supervision 
or  regulation?  This  disposition  to  reach  into  people's  pockets  to 
recoup  for  everything  is  dangerous  and  must  be  stopped.  I  mention 
this  because  it  seems  from  Mr.  Lincoln's  statement  to  your  honorable 
committee  that  he  made  use  of  this  illustration  for  the  justification 
of  the  advanced  freight  rates  on  live  stock. 

THE  CHICAGO  TERMINAL  CHARGE  ON  LTV'E  STOCK 

I  prefer,  before  this  honorable  committee,  to  deal  with  specific 
instances  as  illustration,  and  to  reason  from  them  to  generalities, 
rather  than  to  state  a  lot  of  assumed  generalities  and  undertake 
therefrom  to  deduce  a  rule.  All  valuable  knowledge  is  detail  knowl- 
edge, and  the  general  knowledge  which  is  of  advantage  is  that 
which  arises  from  knowledge  of  actual  detail.  Tlierefore,  in  order 
to  illustrate  another  phase  of  the  subject  to  show  the  necessity  of 
giving  the  Commission  the  power  to  fix  a  charge  for  the  future,  I  here 
call  attention  to  the  case  involving  the  terminal  charge  on  live  stock 
at  Chicago,  which  was  brought  before  the  Interstate  Commerce 
Commission  in  1896.  On  June  1,  1894,  all  of  the  railroads,  by  con- 
certed action  among  themselves,  agreed  to  impose  in  addition  to  the 
then  existing  rates  of  freight  from  points  of  shipment  throughout 
the  West  to  Chicago  a  charge  of  $2  per  car,  and  as  an  excuse  therefor 
alleged  that  the  stock-yards  company,  which  had  permitted  the 
railroads  to  use  its  tracks  from  the  several  points  of  jimction  with  the 
different  lines  to  the  stock  yards  without  any  charge,  on  June  1,  1894, 
made  a  charge  of  40  cents  per  car  in  and  40  cents  per  car  out,  total 
80  cents,  except  on  three  lines,  on  which  the  charge  was  made  75 
cents  per  car  m  and  75  cents  per  car  out.  This  was  very  obnoxious 
to  the  live-stock  shippers  and  regarded  as  a  "  hold  up "  by  the 
railroads;  and  it  afforded  a  poor  excuse  that  the  stock-yards  com- 
pany saw  fit  to  charge  for  the  use  of  tracks  which  the  railroad  had 
sold  to  them,  with  no  agreement  for  their  use,  to  reach  the  very 
depot  which  they  had  established  and  to  which  live  stock  must  be 
delivered.  While  it  was  for  a  small  amount  per  car,  in  the  aggregate 
of  some  250,000  cars  or  more  per  year,  it  amounted  to  very  large 
sum,  and  that  has  been  going  on  ever  since,  while  at  the  other 
markets  no  such  charge  was  made. 

At  the  instance  of  the  Texas  Cattle  Raisers'  Association  and  on 
intervening  petition  of  the  Chicago  Live  Stock  Exchange  the  Com- 
mission investigated  the  case  and  found  that  to  the  extent  of  $1  per 
car  the  charge  was  entirely  unjustifiable  and  directed  the  roads  to 
cease  and  desist  making  the  $2  tenninal  charge,  which  indicated  that 
they  would  deem  $1  justifiable.    As  usual,  the  roads  refused  to  obey 
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the  order  of  the  Commission,  and  thereupon  a  suit  was  brought  in 
the  United  States  circuit  court  at  Chicago,  which  court  held  that  the 
charge  must  be  considered  by  itself  and  not  in  connection  with  the 
through  rate,  and  that  since  it  costs  as  much  or  more  than  $2  to  make 
delivery  at  Chicago,  held  that  the  charge  was  not  unreasonable.  The 
circuit  court  of  appeals  on  appeal  of  that  case  affirmed  the  decision 
of  the  lower  court,  basing  its  decision  principally  on  the  same  ground. 
On  appeal  to  the  Supreme  Court  of  the  United  States  that  court  de- 
cided m  1902  that  the  Commission  was  correct,  and  held  that  there 
was  no  ground  for  the  decision  of  the  circuit  court  and  circuit  court 
of  appeals  that  the  charge  must  be  considered  by  itself,  but  that  it 
must  be  considered  in  connection  with  the  through  rate;  and  it  ap- 
pearing in  the  findings  of  fact  of  the  Commission  that  the  rates 
from  Texas  points  were  reduced  in  1896  in  an  amount  in  excess  of 
the  $2  per  car,  and  that  there  being  no  showing  that  the  through 
rate  was  other  than  reasonable,  that  the  reduction  of  that  rate  in  an 
amount  more  than  the  terminal  charge  would  leave  it  unobjectionable. 

It  therefore  affirmed  the  decision  of  the  lower  court,  refusing  to 
enforce  the  order  of  the  Commission,  but  held  that  the  Commission's 
order  was  right  with  respect  to  shipments  from  all  that  territory 
from  which  no  reductions  had  been  made.  The  affirmance  was  upon 
the  condition  that  the  Commission  might  proceed  to  ascertain  wnat 
that  territory  was,  in  order  to  correct  the  terminal  charge  as  to  the 
same.  The  result  was  that  the  case  was  reopened  on  petition  before 
the  Interstate  Commerce  Commission  and  is  now  up  for  decision 
again,  but  the  roads  now  contend  that  there  is  such  a  change  in  the 
conditions  and  circumstances  that  although  it  may  have  been  un- 
reasonable to  have  imposed  the  terminal  charge  when  it  was  im- 
posed or  to  have  maintained  it  then,  yet  the  terminal  charge  phis 
the  through  rate  is  not  to-day  unreasonable.  They  have  soucht,  on 
the  hearing,  to  prove  that  fact  bv  the  opinions  of  various  traffic  men 
and  other  officials  of  the  railroad  who  may  always  be  depended  upon 
to  hold  the  opinion  that  no  rate  is  too  high  which  they  see  fit  to  im- 
pose, and  that  every  rate  which  is  advanced  was  too  low  when  it  was 
advanced,  and  so  far  as  I  know  the  facts  or  have  been  able  to  observe 
in  the  investigations  I  have  made  it  has  always  been  on  the  ground 
that  the  previous  rate  had  been  made  too  low  for  competition. 

The  various  phases  which  this  Terminal  Charge  Case  has  taken  be- 
for  the  Commission  and  courts,  make  it  interesting  as  bearing  upon  the 
importance  of  vitalizing  the  interstate-commerce  act.  For  example: 
It  was  contended  originally  that  since  only  the  roads  entering  Chicago 
collected  or  received  any  part  of  the  terminal  charge,  that  the  con- 
necting lines  not  entering  Chicago  were  not  even  proper  parties  to  the 
proceeding,  although  the  fact  that  the  terminal  charge  was  added  to 
the  rate  was  made  a  part  of  the  tariffs  from  stations  on  these  linos 
to  Chicago.  The  Commission  sustained  that  contention,  and  all  of  the 
roafds  except  those  entering  Chicago  were  dismisvsed  from  the  pro- 
ceedings. After  the  case  was  reopened,  after  having  gone  through 
the  courts,  they  come  forward  now  with  the  contention  tliat  the  Com- 
mission can  not  proceed  against  the  roads  who  are  defendants  with 
respect  to  this  terminal  charge  for  the  reason  that  a  great  majority  of 
shipments  on  many  lines  originate  on  other  lines  of  road,  and  con- 
tend that  thev  are  necessary  parties  to  the  proceeding.  Of  course, 
the  Commission  did  not  sustain  any  such  contention.    I  merely 
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mention  this  as  an  exhibition  of  that  supreme  fairness  with  which 
some  of  the^^e  gentlemen  who  have  testified  before  this  committee 
seem  to  think  pervade  all  of  the  actions  of  the  railroads.  The  order 
of  the  Commission,  in  view  of  the  previous  decisions  of  the  Supreme 
Court  of  the  United  States,  it  was  thought  could  only  be  directed  at 
the  whole  charge  as  being  unreasonable,  and  that  was  the  language 
of  the  order,  to  cease  and  desist  charging  the  $2,  because  the  Com- 
mission indicated  that  $1  would  be  sufficient,  on  the  average,  to 
cover  the  additional  expense  which  was  imposed  by  the  stock  yards 
company,  for  the  first  time  on  June  1, 1894,  which  was  the  only  change 
in  conditions  which  seemed  to  justify,  in  any  sense,  any  part  of  tEe 
terminal  charge.  The  railroads  contended  that  to  enforce  tiie  order 
of  the  Commission  would  be  the  making  of  the  rate,  and  it  was  in- 
sisted the  Commission  had  no  such  power,  and,  therefore,  they  con- 
tended that  the  order  was  unlawful,  in  that  it  attempted  to  accompli^ 
that  purpose.  The  Supreme  Court  did  not  seem  to  pay  any  attention 
to  this  contention,  possibly  for  the  reason  that  it  was,  in  fact,  affirm- 
ing the  decision  of  the  lower  court  refusing  to  enforce  the  order,  and 
the  point  was  not  necessary  to  its  decision. 

It  was  contended  also  that  the  Commission  could  not  consider  the 
fact,  which  they  found,  that  the  railroads  imposed  this  charge  by 
concerted  action  and  practically  by  agreement  between  themselves, 
because  if  that  were  true  it  might  be  in  violation  of  the  Sherman 
antitrust  act;  since  the  Commission  was  not  empowered  to  enforce 
the  provisions  of  that  act  they  could  not  even  consider  the  fact,  and 
that  it  was  improper  for  them  to  find  the  fact  that  the  railroads  had 
imposed  the  two-dollar  terminal  charge  by  virtue  of  an  agreement 
among  themselves.  This  contention  has  been  brought  down  all 
through  the  case,  but  none  of  the  courts,  in  passing  upon  the  case, 
ever  adverted  to  that  point.  You  can  readily  understand  that  it  was 
impossible  for  one  of  these  roads  to  impose  an  additional  amount  as 
a  terminal  charge  on  shipments  coming  from  the  same  points  reached 
by  other  lines  unless  all  of  the  roads  did  the  same  thing,  so  that  the 
total  expense  of  marketing  the  cattle  would  be  the  same  from  a  given 
point  OT  origin  to  Chicago,  otherwise  the  road  which  gave  the  same 
service  for  the  less  compensation  would  get  the  business.  So  I  can 
not  see  how  the  roads  could  have  done  otherwise,  if  they  imposed  any 
charge  at  all  in  addition  to  the  through  rate,  than  to  impose  a  uni- 
form charge,  which  is  exactly  what  they  must  do  with  respect  to  the 
rate  as  a  whole  from  any  given  so-called  competitive  point.  There- 
fore it  requires  but  little  proof  to  satisfy  any  rational  person  ac- 
quainted with  the  subject  that  they  did,  in  fact,  a^ee  upon  the 
amount  of  the  charge;  so  that  the  railroad  which  paid  40  cents  in 
and  40  cents  out  to  reach  the  stock  yards  profited  to  the  extent  of 
$1.20  per  car  in  the  transaction,  w^hile  the  railroad  which  paid  75 
cents  m  and  75  cents  out  to  reach  the  stock  yards  profited  50  cents 
per  car. 

While  it  is  not  mv  purpose  to  have  this  committee  judge  the  ques- 
tion as  to  whether  tlie  two  dollars  or  one  dollar  of  it  is  just  and  rea- 
sonable, yet  for  the  purpose  of  making  the  point  clear  it  would  seem 
to  be  a  reasonable  conclusion  that  since  the  railroads  established  these 
stock  yards  and  built  the  tracks  in  connection  with  each  new  line  of 
railroad  as  it  was  constructed  to  Chicago  in  one  method  or  another, 
and  thereby  made  it  a  common  depot,  and  in  order  to  do  so  tore  down 
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several  stock  yards  located  at  different  points  in  and  about  the  city, 
and  when  the  great  market  was  built  up  sold  out  their  stock  to  the 
stock-yards  company — presumably  for  profit,  possibly  through  some 
scheme  to  benent  some  private  manipulators — that  when  the  time 
came  that  this  company  to  which  they  sold  the  stock  demanded  com- 
pensation for  passing  over  their  rails  to  the  stock  yards  it  was  not  fair 
lor  the  railroads  to  have  burdened  the  shipper  with  the  expense  of 
this  trackage  charged  to  reach  the  depot.  As  a  mere  pretense  several 
of  these  linas  going  into  Chicago  have  established  a  few  stock  pens 
out  somewhere  in  their  own  yards,  at  which  they  blandly  say  they 
can  accommodate  all  of  the  live  stock  destined  to  their  own  facilities. 
Of  course,  they  might  make  the  same  remark  with  respect  to  having 
established  stock  yards  in  Japan  or  Korea,  for  it  is  quite  as  likely 
that  any  will  be  consigned  to  the  one  place  as  to  the  other. 

Now,  when  a  shipper,  say,  from  the  State  of  Iowa,  who  has  been 
shipping  and  feeding  cattle  for  years,  or  from  the  State  of  Texas, 
where  he  has  been  grazing  and  shipping  cattle  for  years,  knows  that 
the  railroad  companies  have  been  soliciting  his  business  and  seemed 
anxious  to  get  it  on  the  through  rate  of  freight  reaching  to  Chicago — 
which  was  to  the  shipper,  the  stock  yards  at  Chicago — always  embrac- 
ing theretofore  compensation  for  the  delivery  of  the  live  stock  to  the 
stock  yards,  and  sees  that  these  railroads  get  together  at  Chicago  and 
a^ee  to  mulct  him  in  the  additional  charge  of  $2  per  car,  without 
his  consent,  for  the  purpose  of  reaching  the  very  depot  which  the  rail- 
roads themselves  established  as  the  delivering  point,  after  they  have 
sold  out  their  interest  in  this  joint  union  stock  yards,  he  is  little  to 
blame  for  feeling  that  it  is  a  hold  up.  But  "  it  is  such  a  little  one  " 
that  it  ought  not  to  count  Yet,  in  tne  aggregate,  this  $2  charge  has 
been  accumulating  year  after  year  until  it  has  reached  the  enormous 
sum  of  approximately  $5,000,000  since  it  was  first  imposed.  Who  do 
you  suppose  has  paid  that?  The  shipper,  because  he  does  not  fix  the 
price  01  his  products,  and  it  is  taken  out  of  his  receipts  at  the  stock 
yards,  together  with  his  freight  and  feed  charges.  It  has  been  the 
consensus  of  opinion  of  live-stock  shippers  throughout  the  whole 
western  country  that  this  terminal  charge  was  an  outrage.  It  has 
been  obnoxious  to  them.  Do  you  not  think  it  would  be  fair  to  the 
shippers  and  fair  to  the  railroads  to  have  a  tribunal  established  by 
the  Government  with  power  to  determine,  as  the  Commission  did 
determine,  that  to  the  extent  of  $1  this  terminal  charge  was  unrea- 
sonable and  an  unjustifiable  exaction,  and  that  the  order  of  such 
Commission  be  made  effective  at  once,  so  that  they  may  not  go  on 
litigating  it  until  all  the  witnesses  and  many  of  the  interested  parties 
are  either  bankrupt  or  dead? 

When  the  Commission  decided  that  $1  of  this  charge  was  reason- 
able, its  judgment  was  undoubtedly  just  as  correct  with  respect  to 
that  territory  to  which  the  reduction  in  rates  had  been  made  as  it  was 
with  respect  to  where  the  reduction  had  not  been  made,  because  the 
charge  had  not  a  thing  in  the  world  to  do  with  the  through  rates, 
and  that  was  proven  by  the  railroads  themselves,  and  has  since  been 
proven  in  a  recent  hearing  of  the  case.  Only  the  line  reaching  Chi- 
cago gets  it.  Through  the  failure  of  the  attorneys  representing  the 
complainant,  before  the  United  States  Supreme  Court,  of  which  I 
was  one  and  of  which  Mr.  David  Wilcox,  of  New  York,  was  the  other, 
we  were  not  able  to  make  the  Supreme  Court  of  the  United  States 
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understand  the  practical  side  of  that  question,  and  that 'was  due, 
I  frankly  confess  for  myself,  and  I  believe  I  mi^t,  with  e<}ual  frank- 
ness, confess  it  for  Mr.  Wilcox,  to  our  own  insufficient  comprehension 
of  the  fact,  for  we  would  not  charge  the  Supreme  C!ourt  with  not 
perfectly  well  understanding  the  question.  Mr.  Justice  Brown, 
sat  in  the  hearing  of  the  case  in  the  United  States  circuit  court 
of  appeals;  so  did  Judge  Grosscup,  and  they  disagreed  about  the 
law  as  applying  to  the  fact,  so  there  was  a  dissenting  opinion  by 
Judge  Grosscup.  Now,  when  this  case  shall  be  again  decided  by 
the  Interstate  Commerce  Commission,  and  it  is  scarcely  possible  to 
see  how  they  can  decide  otherwise  than  that  the  terminal  diarpe 
was  unreasonable  to  the  extent  of  $1,  as  the  Supreme  Court  of  the 
United  States  has  affirmed,  to  all  the  territory  where  the  reductions 
in  the  rates  did  not  apply,  and  that  covers  about  75  per  cent  of  the 
shipments  going  to  Chicago,  why  should  it  not  name  the  correct 
charge,  to  oe  immediately  effective?  The  Supreme  Court  and  the 
Commission  seemed  disposed  to  so  construe  their  decisions  that  wher- 
ever anv  reduction  has  been  made  in  the  through  rate,  equal  to  the 
terminal  charge,  that  will  make  the  terminal  charge  reasonable  as 
to  shipments  from  that  point,  but  from  all  of  those  points  from  which 
there  has  been  no  reduction,  the  terminal  charge  is  unreasonable  to 
the  extent  of  $1  per  car. 

Now,  for  the  purpose  of  illustrating  to  you  the  impossibility  of  a 
court,  as  a  matter  of  judicial  determination,  fixing  a  reasonable  rate 
for  the  future,  let  me  call  attention  to  the  fact  that  since  the  imposing 
of  the  terminal  charge  in  1894  there  were  reductions  in  the  rates  on 
cattle  ranging  from  4  cents  to  2  cents  per  hundred  pounds,  from  sta- 
tions between  Washington  Mills  and  Edmore,  Iowa  (Chicago,  Mil- 
waukee and  St.  Paul),  and  there  were  advances  of  1  cent  per  hundred 
pounds  from  Millville,  Shunks,  Osterdock,  and  Elkport.  There 
were  advances  from  Turkey  River  and  Millville  of  one-half  to  1  cent, 
and  of  1  cent  from  all  stations  between  Guttenberg  and  AVaukon  Junc- 
tion, etc.  Probably  all  such  reductions  and  advances  were  made  on 
the  various  roads  in  Iowa  for  reasons  which  could  not  be  recalled  by 
the  traffic  men  themselves,  but  none  of  them  because  of  the  terminal 
charge.  Now%  do  you  suppose  that  the  Supreme  Court  or  any  other 
court  will  l)e  able,  as  a  matter  of  judicial  determination,  to  hold  that 
the  two-dollar  terminal  charge,  or  one  dollar  of  it,  is  justifiable,  with 
respect  to  shipments  from  some  of  these  stations  where  these  reduc- 
tions were  made,  and  not  justifiable  with  respect  to  shipments  from 
those  stations  where  the  advances  were  made?  The  reductions  and 
advances  were  made  without  any  regard  whatever  to  the  existence  of 
the  terminal  charge;  were  not  caused  by  it  and  had  nothing  in  the 
world  to  do  with  it  in  any  case.  Yet.  when  a  court  comes  to  decide 
a  case  the  court  indulges  certain  presumptions  of  fact.  For  example: 
That  where  a  rate  has  been  long  in  existence,  the  presumption  wiU  be 
that  it  afforded  a  sufficient  compensation  to  be  reasonable,  and  that 
was  a  presumption  that  was  indulged  in  this  case.  The  court  having 
held  that  the  rate  and  the  terminal  charge  will  all  be  considered  to- 
gether, they  will  say  that  the  terminal  charge  is  justifiable  as  to  one 
set  of  shippers  in  one  neighborhood  who  hapj^en  to  patronjj&e  some 
stations  from  which  the  reductions  of  the  rates  were  made,  and  not 
justifiable  with  respect  to  some  shippers  in  another  neighborhood 
where  it  happens  some  slight  advances  were  made. 
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As  a  matter  of  fact,  the  probabilities  are  that  these  advances  and 
reductions  were  made  in  order  to  adjust  and  equalize  the  charges 
from  the  particular  stations  where  the  changes  were  made,  or  to 
meet  competition  of  new  lines,  etc.  I  may  be  burdening  you  with 
minute  details,  but  it  is  just  such  details  as  must  arise  in  almost 
every  case,  and  it  conchisively  satisfies  my  mind  after  a  most  careful 
investigation,  and  a  hope  with  a  view  to  a  correct  analysis  of  it, 
that  in  the  making  of  rates  for  the  future,  whether  they  are  made 
by  the  traffic  officials  of  the  railroads  or  whether  they  are  made  by 
the  Commission,  exercising  the  legislative  powers  delegated  to  them 
by  Congress,  or  the  State,  or  by  a  court  through  the  methods  of 
injunction  and  contempts,  those  rates  for  the  future  must  be  fixed 
arbitrarily,  but  it  is  not  a  subject  of  judicial  ascertainment  as  to  what 
rate  for  the  future  will  be  exactly  right  or  exactly  reasonable,  either 
per  se  or  relatively.  I  do  not  mean  by  the  use  of  the  word  "  arbi- 
trarily "  that  they  shall  be  fixed  for  the  future  without  reason  and 
without  as  full  and  comprehensive  a  knowledge  of  the  facts  as  are 
obtainable,  but  after  a  most  exhaustive  investication  into  the  facts 
of  the  cases,  particularly  when  involving  a  wide  range  of  territory 
and  covering  shipments  over  several  lines  of  railroad,  it  can  only  lie 
done  by  the  exercise  of  judgment,  not  judicial  in  its  nature  so  much 
as  the  intelligent,  impartial  approximation  to  the  right  conclusion. 
Furthermore,  it  is  perfectly  impossible  to  try  these  questions  fairly 
in  court.  You  must  depend  more  on  the  judgment  of  an  expert, 
impartial  body  than  on  the  evidence  in  the  particular  case. 

Abstractly  speaking,  there  is  no  standard  of  reasonableness,  even 
as  a  basis  of  an  existing  rate,  but  when  it  comes  to  determining 
whether  an  existing  rate  is  reasonable,  a  tribunal  mav  consider  all 
of  the  existing  facte,  and  the  questions  may  be  judicially  determined, 
so  far  as  the  Constitution  is  concerned.  Similar  questions  are  de- 
termined every  day  by  the  courte,  in  suits  involving  the  recovery  of 
the  price  for  which  goods  are  sold  where  no  price  is  agreed  upon, 
or  the  value  of  services  or  labor,  in  the  condemnation  of  the  right  of 
way,  and  in  the  ascertainment  of  all  sorte  of  liquidated  dama^, 
and  thase  are  proper  judicial  questions,  dependent  upon  existmg 
facts.  But  when  it  comes  to  determining  what  a  rate  should  be  for 
the  future,  logically  speakings  it  is  entirely  a  different  question, 
though  the  means  of  investigation  in  regard  to  informing  the  minds 
of  those  who  are  to  pass  upon  it  may  be  judicial  in  their  nature,  yet, 
the  fixinj^  of  a  rate  for  the  future  is  not  judicial.  It  is  and  must 
be  a  legislative  act,  and,  therefore,  arbitrary,  and  I  repeat  that  it 
will  always  be  so,  no  matter  whether  the  traffic  official  or  legislation 
fixes  it. 

The  case  which  I  am  talking  about  is  an  illustration  of  another 
point  which  answers  another  series  of  argumente  made  by  the  rail- 
roads. That  is  the  argumente  that  if  the  railroads  are  permitted  to 
o  on  charging  their  own  rates,  although  the  Commission  may  have 
eld  them  to  be  excessive  or  otherwise  unlawful,  the  shipper  has 
redress  in  that  he  may  recover  back  the  unlawful  charge  if,  ulti- 
mately, it  is  held  to  be  so.  It  needs  but  a  recital  of  the  facte  I  have 
given  in  connection  with  the  terminal  charge  case  to  show  you  that 
such  thing  is  in  no  sense  practicable,  for  I  assert  it  to  be  a  fact,  and 
it  will  be  proven  by  subsequent  resulte,  that  if  it  is  held  that  this 
terminal  charge  is  unreasonable  the  shippers  will  not  recover  Imck 
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a  tithing  of  the  $5,000,000  which  the  railroads  have  collected.  Can 
a  man  who  has  shipped  10  cars  or  100  cars  afford  to  fool  with  it? 
Take  the  State  of  Iowa.  It  probably  shipped  out  several  hundied 
thousand  cars  in  the  past  eleven  years.  How  much  do  you  suppose 
they  will  collect  back?  I  doubt  if  they  will  collect  a  dollar.  In  this 
connection,  I  will  refer,  also,  to  the  case  of  the  advances  in  the  rates 
to  Texas  common  points  on  all  of  the  class  goods  and  most  com- 
modities presented  to  you  on  former  hearings.  The  jobber  and  the 
wholesaler  add  the  freight  to  the  goods,  the  retailer  adds  it,  if  he  can, 
and  that  distributes  it  through  so  many  channels  that  nobody  who 
was  entitled  to  it  would  ever  expect  to  collect  it.  Of  course,  these 
merchants  can  say  they  pay  so  much  freight,  but  they  collect  it  back. 

It  is  no  answer  to  tne  proposition  that  the  Commission  should  fix 
rates  and  let  them  take  effect  to  suppose  that  the  railroad  is  going  to 
be  very  seriously  inj  ured.  In  both  tne  cases  I  have  mentioned  Siey  will 
simply  be  still  performing  the  service  and  doing  the  business  for  the 
same  ofd  rate.  Indeed,  they  may  not  make  as  much  profit  by  not 
being  permitted  to  charge  the  advanced  rate,  but  the  presumptions  are 
so  strong  that  when  the  Commission  finds  the  rate  ought  to  be  fixed 
at  a  certain  figure  for  the  future  that  it  will  afford  a  fair  compensa- 
tion that  both  the  shipper  and  the  raUroad  can  afford  to  abide  by  it 
until  legally  set  aside.  The  point  is  just  this:  You  must  either  enact 
a  law  which  will  bring  that  result,  or  you  must  leave  it  within  the 
power  of  the  railroads  to  unlawfully  take  from  the  shipper  and 
absorb  their  wealth  and  put  it  in  their  own  pockets,  without  redress, 
while  they  litigate  the  question. 

I  am  aware  of  the  fact  that  it  has  been  paraded — I  think  I  use  the 
word  correctly  when  I  say  "  paraded  " — before  the  House  committee 
and  before  this  committee  to  some  extent,  that  the  courts  have  turned 
the  Commission  down  in  most  of  the  cases  which  have  gone  before  the 
courts.  I  admit  it,  but  that  admission  does  not  involve  the  admission 
that  the  Commission  was  wrong.  They  turned  the  Commission  down 
generally  on  some  points  of  law  arising  from  the  inadequacy  of  this 
act  which  you  are  considering.  It  was  simply  the  want  of  power  in 
the  Commission  to  fix  a  rate  lor  the  future  that  has  caused  practically 
all  of  the  difficulty,  and  you  may  examine  the  Commission's  decisions 
in  vain,  in  connection  with  the  decisions  of  the  courts,  to  find  where, 
in  all  reason  and  justice,  the  Commission  has  fixed  an  unprofitable 
rate  for  the  railroads  or  held  that  the  particular  rate  was  unreason- 
able except  where  the  facts  fairly  show  it  to  be  so.  You  show  me  a 
case  where  the  Commission  has  named  a  rate  and  I  will  show  you 
where  the  same  railroad  has  had  a  lower  one  in  effect  for  the  same 
service. 

UNDUE   PREFERENCE. 

The  third  section  of  the  interstate  act  prohibits  undue  preference 
as  between  localities,  persons,  and  different  kinds  of  traffic,  which  is 
by  most  of  the  witnesses  confounded  with  discrimination.  Let  me 
illustrate :  The  Commission  held  that  it  was  undue  preference  for 
the  railroads  to  ship  dressed  meats  from  Omaha  to  Chicago  at  18J 
cents  and  charge  a  live-stock  shipper  from  intermediate  points — ^say 
from  Fort  Dooge,  Iowa,  to  Chicago,  a  much  lass  distance — 23^  cents 
per  hundred  pounds,  and  it  has  instituted  a  proceeding  in  the  circuit 
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court  of  the  United  States  to  enforce  an  order  a^inst  the  railroads 
to  cease  and  desist  charging  for  intermediate  points  more  than  25 
cents  per  hundred  pounds,  and  this  without  regard  to  reasonableness 
of  either  rate.  Do  you  think  it  fair  that  such  a  state  of  the  law  shall 
exist  that  the  railroads  may  enter  into  contract,  as  one  of  them  has 
done,  with  the  packing  houses  on  the  Missouri  River  to  ship  via  their 
lines  at  a  less  rate  of  freight  on  dressed  meats  over  the  same  line  of 
road  than  it  charges  the  live-stock  feeder  to  ship  the  raw  material,  as 
it  may  be  called,  125  miles  less  distance  to  Chicago?  It  ^ves  such 
preference  to  the  Missouri  River  packers  that  if  the  freight  from 
some  Iowa  points  to  the  Missouri  River  on  the  live  animal  be  added 
to  the  rate  of  freight  on  the  dressed  carcass  given  to  the  packer,  the 

S acker  could  buy  the  live  animal  at  Fort  Dodge  and  ship  it.  to 
^maha,  kill  it,  and  then  ship  the  dressed  carcass  back  to  Chicago 
cheaper  than  the  live-stock  owner  could  ship  the  live  animal  from 
Fort  Dodge  direct  to  Chicago. 

Now,  this  condition  was  Drought  about  by  the  action  of  the  rail- 
roads, first  in  giving  rebates  to  the  packer  and  then  by  the  Great 
Western  Railroad  entering  into  a  contract  with  them  extending  over  a 
period  of  seven  years,  and  then  by  that  road  and  others  publishing 
that  contract  rate  equal  to  the  net  rebated  rate.  Several  years  ago  on 
an  arbitration,  Mr.  Fink  and  Mr.  Cooley  acting  as  arbitrators,  it  was 
established  that  the  ratio  and  relation  of  rates  on  both  live  cattle  and 
dressed  carcass  from  Chicago  to  New  York  would  be  properly  28 
cents  per  hundred  pounds  for  live  cattle  and  45  cents  for  the  dressed 
carcass.  Whether  this  is  correct  or  not  need  not  be  here  considered, 
but  it  is  a  fact  that  the  Interstate  Commerce  Commission  has  decided 
that  the  rates  ought  to  be  higher  on  the  dressed  carcass  than  upon  the 
live  animal.  But  the  railroads  by  contract  reversed  this  order  of 
things  and  took  advantage  of  their  situation  against  the  shipper  of 
the  bve  animals  in  Iowa  to  maintain  a  higher  rate  upon  his  animals 
as  compared  with  the  product,  which  the  Commission  has  held  is  un- 
justifiable. Now,  must  that  again  be  decided  by  the  courts  before  the 
Conmiission's  order  shall  take  effect?  If  so,  upon  what  economic 
grounds  shall  it  be  done?  If  the  courts  hold  that  the  Commission's 
order  is  the  correct  one  upon  the  facts,  still  may  it  not  hold  that  under 
the  present  law  it  would  be  proper  to  prevent  these  roads  for  the 
future  from  charging  more  than  20  cents  per  hundred  pounds  from 
Fort  Dodge  on  the  five  cattle  and  thus  fix  a  maximum  rate?  The 
question  is.  Has  the  court  this  power  or  can  it  have  the  power?  Un- 
doubtedly the  legislative  department  of  the  Government  has  the 
power  to  fix  the  rate  at  what  it  pleases,  provided  it  does  not  deprive 
the  railroad  of  some  profit  in  the  transaction. 

I  ask  the  question  if  it  is  not  true  under  our  form  of  government 
that  the  best  solution  at  last  of  this  question  with  respect  to  railroad 
rates  is  that  which  has  been  made  by  the  State  of  Texas,  simply  that 
the  Commission  fix  them  absolutely,  as  an  arbitrary  legislative  act? 
I  am  not  advocating  that  that  be  done,  but  I  do  advocate  that  the 
only  way  to  vitalize  the  interstate-commerce  act  is  to  give  the  Com- 
mission power  to  arbitrate,  and,  as  a  legislative  act,  after  it  shall  have 
investigated  a  given  cause,  to  then  simply  fix  a  lawful  rate,  re^rdless 
of  the  fact  that  a  railway  company  may  have  by  contract  put  itself  in 
a  place  where  it  can  not  ^ive  A  a  fair  show  because  of  its  contract  with 
B.    If  you  do  not  do  this,  tell  me  what  remedy  and  relief  has  the  live- 
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stock  shipper  in  Iowa  against  this  undue  preference  which  has  been 
found  to  exist?  Are  you  to  say  that  because  the  subject  is  fraught 
with  difficulty,  therefore  the  railroads  shall  be  permitted  to  con- 
tinue this  character  of  abuse?  The  Supreme  Court  held  in  the  Ne- 
braska Case  that  although  the  matter  of  determining  a  reasonable 
rate  was  difficult  it  must  be  done — the  duty  could  not  be  shirked — ^to 
afford  the  railroads  protection  against  the  Commission  rates;  and 
while  they  said  it  could  be  better  determined  by  a  commission  than  a 
court,  yet  the  court  must,  in  the  absence  of  a  commission,  undertake 
the  task.  Now  the  public  demands  relief  against  the  railroads,  and 
they  say,  "Ah,  it  is  too  difficult !  "    The  shoe  is  on  the  other  foot. 

I  instance  this  case  in  order  that  you  may  see  what  injustice  and 
difficulties  arise  with  respect  to  the  matter  of  undue  preference,  as 
well  as  discriminations  and  the  amount  of  the  rates  in  the  first 
instance,  and  as  indicative  also  that  this  professed  fairness  of  the 
roads  is  scarcely  provable  by  existing  facts  and  conditions.  It  is  not 
a  sin^lar,  though  it  may  be  an  interesting,  incident  to  tell  that  in 
the  trial  of  this  case  all  the  lines  of  railroad  which  only  reached  to 
the  Missouri  River  seemed  to  hold  to  the  opinion  that  the  dressed- 
meat  and  packing-house  products  rates,  under  all  the  circumstances 
surrounding  the  traffic,  were  more  profitable  than  the  live-stock  ship- 
ments at  the  existing  live-stock  rates,  while  the  lines  which  extend 
from  Chicago  on  to  and  west  of  the  Missouri  River  seemed  to  hold 
the  contrary  opinion ;  and  it  would  be  interesting,  had  you  the  time, 
to  read  the  testimony  of  the  traffic  officials  with  respect  thereto.  It 
is  one  of  the  cases  m  which  there  was  a  sharp  conflict  of  opinion. 
Now,  who  ought  to  decide  it?  If  you  leave  it  to  the  railroads,  the 
matter  will  stand,  as  it  has,  with  the  unjust  rate  on  the  small  shipper 
of  live  stock,  while  the  packer  reaps  a  harvest  from  the  railroad, 
which  in  turn  keeps  up  the  live-stock  rate.  These  are  actualities. 
The  people  know  them  and  demand  relief;  the  packer  needs  none. 
The  previous  decisions  of  the  Commission  and  the  arbitration  al)ove 
referred  to  seemed  to  throw  the  great  weight  of  the  testimony  on  the 
side  of  those  of  the  defendants  who  expressed  the  opinion  that  the 
live-stock  shipments  were  the  more  profitable  at  the  same  rates  of 
freight  than  the  dressed  meat  and  packing-house  products;  certainly 
that  the  rates  should  be  lower  on  the  live  stock.  Another  interesting 
feature  of  this  case,  however,  was  that,  notwithstanding  this  diversity 
of  opinion  on  the  point  mentioned,  they  all  agreed,  in  giving  their 
testimony,  that  rates  on  both  live  stock  and  packing-house  products 
were  too  low.  In  the  examination  of  a  number  of  these  traffic  offi- 
cials in  the  different  cases  I  have  asked  the  question  if  they  could 
name  some  rate  which  is  too  high,  and  I  have  not  found  a  case  in 
which  they  were  willing  to  hazard  the  opinion  that  any  rate  was  too 
high.  Have  you?  Will  there  ever  be  one?  Yet  they  say,  "Leave 
it  to  us." 

In  matters  of  opinion  it  is  expecting  too  much  of  human  nature  to 
suppose  that  the  mind  is  not  to  be  affected  by  the  desire.  As  the 
twig  is  bent,  so  the  tree  is  inclined;  and  it  would  be  a  rare  case 
indeed  in  which  any  of  us  would  fail  to  sustain  the  charges  we  had 
made  for  a  given  service  when  called  upon  to  express  an  opinion  that 
the  same  were  reasonable.  Neither  can  you  expect  to  convince  them 
against  such  habitual  opinions  and  their  adverse  interest. 

Now,  I  want  to  impress  upon  this  committee  that  just  what  has 
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happened  in  these  cases  is  an  example  of  what  has  happened  in  them 
all,  and  I  make  use  of  them  for  the  purpose  of  convincing  you  by 
examples  of  actual  happenings  that  it  will  not  do  to  leave  this  matter 
of  determining  what  tne  charges  for  the  transportation  will*  be  to 
the  railroads  memselves,  who  get  the  money,  because  they  are  going 
to  make  it  too  high  if  they  can,  not  because  they  are  dishonest,  nor 
because  in  their  opinion  the  rates  will  be  too  high,  for  they  uniformly 
maintain  that  they  are  not,  but  because  the  motive  of  gain  will  induce 
them  to  hold  to  the  opinion  that  the  limit  of  what  they  ought  to  earn 
has  not  been  reached.  Really,  if  the  public  has  the  right  to  have  the 
question  of  reasonableness  and  fairness  determined — ^tried — ^it  is  ab- 
surd to  say  the  railroads  should  decide  it.  That  reaches  back  to  a 
denial  of  the  report. 

But  on  the  suoject  of  fixing  rates  to  prevent  undue  preference  and 
undue  discrimination,  it  was  contended  by  some  of  the  gentlemen  who 
appeared  before  you  that  if  the  CcHnmission  should  fix  the  rate  on  a 

Even  road  for  a  given  commodity  that  some  other  road  is  going  to 
\  ruined  by  it,  Wause  it  is  supposed  the  Commission  will  fix  the 
rates  lower  than  the  railroad  has.  If  it  does,  will  the  road  for  which 
it  fixes  the  lower  rate  which  jgets  the  business  be  hurt?  If  the  other 
roads  dasire  to  carry  the  traffic  at  the  rate  fixed  by  the  Commission, 
what  is  there  to  prevent  them  from  reducing  their  rates  to  that  level ; 
and  in  such  case,  if  the  rate  fixed  by  the  Oammission  is  fairly  com- 
pensatory, who  has  been  hurt?  Really,  the  hurt  they  fear  is  the  de- 
preciation of  illegal  rates. 

It  is  charged  also  that  the  Commission  will  change  the  geography 
of  the  country,  destroy  wealth  which  has  been  created  by  individual 
activity,  etc.,  by  destroying  the  relation  of  rates  which  has  long 
existed.  Why  this  assumption?  Is  it  meant  as  a  confession  that  this 
relation  of  rates  has  been  wrong  so  long  that  by  virtue  of  being  wrong 
they  have  become  right?  If  they  have  become  right,  what  is  there  to 
prevent  the  Commission  from  seeing  that  that  is  true?  Why  should 
not  these  traffic  officials  testify  to  facts  which  show  that  under  all 
these  circumstances  a  given  relation  of  rates  should  not  be  disturbed? 
If  it  is  a  fact,  why  not  prove  it  in  a  given  case?  But  if  a  given 
business  or  a  given  community  has  been  given  undue  preference,  say 
rebates,  or  by  discrimination  in  their  favor,  may  that  condition  or  re- 
lation not  ble  corrected  simply  because  to  do  so  would  deprive  the 
recipients  of  these  benefits  from  their  wrongful  gains?  It  is  an 
absurdity  to  make  such  a  contention,  and  the  whole  system  of  repre- 
sentations made  here  by  these  railway  representatives  and  some 
favored  shippers  charging,  in  one  form  and  another,  that  any  Com- 
mission will  be  mentafly  incompetent  to  perform  the  duties  of  deter- 
mining correct  rates,  and  the  assumption  that  these  railway  men  are 
the  only  class  possessed  of  sufficient  intelligence  to  do  right  is  an 
exhibition  of  egotism  unparalleled.  This  Incomes  superlatively  so 
when  you  consider  that  they  also  assume  that  they  are  so  free  from 
that  disposition  of  human  nature,  the  love  of  gain,  that  they  have  not 
done  and  will  not  do  wrong,  hence  are  a  law  unto  themselves.  Verily 
the  king  can  do  no  wrong. 

One  gentleman  remarked  before  you  that  he  did  not  believe  it  was 
possible  for  any  commission  to  establish  interstate  rates  in  all  por- 
tions of  the  United  States  in  an  equitable  manner,  without  practical 
experience  and  knowledge  of  the  conditions  in  the  localities  where 
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the  railroad  rates  are  demanded;  and  he  states  that,  as  a  rule,  the 
traffic  officials  consider  the  commercial  and  physical  conditions  and 
the  competition  of  one  locality  as  against  another.  I  admit  that  they 
do,  but  with  an  eye  single  to  the  railway's  interest  which  each  rep- 
resents, and  the  public  welfare  is  secondary,  incidental,  or  left  out 
alto^ther.  Upon  what  ground  can  it  be  assumed  that  the  Com- 
mission will  not  consider  these  things  from  the  standpoint  of  the 
railroad,  the  shipper,  and  the  public?  I  daresay  he  would  himself 
be  surprised  to  find  that  in  the  investigation  of  the  Cattle  Raisers' 
Case,  to  which  I  have  referred  in  my  statement,  there  are  volumes  and 
volumes  of  testimony  with  respect  to  all  of  these  very  matters,  and 
that  the  Commission  have  ^one  more  fully  into  the  matter  and  are 
personally  better  acquainted  with  it,  or,  if  they  are  not,  they  have 
the  means  in  the  record  and  in  theii:  statistical  reports  have  become 
equally  as  well  acquainted  with  these  factors  as  any  of  the  traffic 
officials  who  have  testified  in  this  case  which  I  have  last  mentioned, 
and  not  biased  by  a  self-interest.  I  will  lay  down  the  challenge  that 
the  examination  of  the  witnesses  in  the  case  I  have  above  referred 
to  develops  the  fact  that  they  must  resort  to  the  very  same  sources  to 
ascertain  the  facts  which  they  assume  the  Commission  can  not  find 
out,  to  which  the  Commission  must  resort;  and  the  number  of  times 
that  they  answer  that  they  don't  know  to  the  questions  propounded  to 
them  will  show  you  that  they  are  no  more  walking  encyclopedias 
of  the  true  factors  on  which  reasonable  rates  are  based  than  is  anbody 
else  who  has  examined  into  the  matter.  In  fact,  in  every  case  where 
they  have  testified  to  the  grounds  on  which  they  have  advanced  rates, 
they  have  excluded  the  factors  which  the  Supreme  Court  considers 
as  the  principal  ones  in  determining  a  reasonable  rate.  Since  they 
are  mating  rates  to  make  money,  it  stands  to  reason  that  the  rea- 
sonableness of  it  will  be  an  incident — probably  an  accident.  On 
this  subject  I  desire  to  submit  the  following,  taken  from  the  brief  I 
have  filed  in  the  case  involving  the  Texas  and  southwestern  cattle 
rates.  Before  doing  so  I  wi^  5)  call  attention  to  some  references  to 
my  previous  statements. 

SPECIFIC   REl'ERENCE   BY    RAILROAD    MEN   TO    MY   PREVIOUS    STATEMENTS. 

It  seems  from  reading  a  report  of  the  testimony  before  this  com- 
mittee that  many  of  the  representatives  of  the  western  lines  have 
taken  a  turn  at  my  statements  and  have  denied  the  conclusions  which 
I  have  reached  from  given  facts,  but  they  have  been  able  to  point 
out  but  few,  if  any,  specific  errors  in  my  statements  of  fact.  Some 
of  them  have  had  particular  reference  to  the  live-stock  case  now  pend- 
ing before  the  Interstate  Commerce  Commission.  As  I  have  hereto- 
fore stated,  it  is  not  my  intention  to  try  that  case  or  any  other  case 
before  this  committee,  and  it  ought  to  he  sufficient,  if  what  the  great 
live-stock  industry  of  the  country  believes  is  true,  viz,  that  they  are 
being  charged  too  much  in  many  instances  to  entitle  them  to  a 
remedy,  which  by  the  amendment  of  the  law  we  seek. 

In  general  terms  they  have  disputed  my  conclusions ;  hence  I  know 
of  no  better  way  to  answer  the  contentions  which  these  gentlemen 
have  made  than  to  submit  as  part  of  my  statement  the  brief  hereto- 
fore submitted  in  the  Cattle  Kaisers'  Case  mentioned.  Therein  are 
contained  statements  and  references  from  the  record  of  the  evidencOi 
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proving  the  facts  as  we  believe  them  to  be  and  such  arguments  as 
sustain  our  position  and  the  conclusions  which  have  been  heretofore 
copied. 

In  the  course  of  the  controversy  in  regard  to  freight  rates  I  have 
had  occasion  to  get  into  some  newspaper  controversies  with  some  of 
the  traffic  men.  AVe  may  differ  in  our  ideas  and  not  a^ee  in  points 
of  opinion  and  judgment.  It  is  the  latter  alone  which  interests  you, 
as  supported  by  facts. 

For  the  purpose  of  laying  before  this  committee  arguments  and 
statements  of  fact  bearing  upon  this  subject  of  rate  making,  I  ask 
the  permission  of  this  committee  to  insert  at  this  point  a  part  of  an 
article  which  I  have  prepared  and  which  was  published  in  Freight 
in  November  of  last  year,  expressing  my  ideas  as  nearlv  as  I  could 
now  put  them.  In  the  possible  egotism  of  my  opinion  I  am  enabled 
thereby  to  show  that  there  is  no  very  intelligent  basis  of  making 
reasonable  rates,  nor  any  chance  for  the  shippers  and  the  railroads 
to  ever  agree  on  what  would  be  reasonable;  and,  further,  that  the 
subject  is  capable  of  being  understood  by  intelligent  men ;  that  since 
competition  has  been  destroyed  by  combinations,  a  remedy  should 
be  provided,  and  that  the  remedy  under  the  present  law  is  not  suf- 
ficient. 

This  committee .  will  understand  that  it  is  perfectly  impossible 
for  me  to  go  through  and  answer  in  detail  the  various  statements 
made  by  the  railway  witnesses;  hence  I  must  content  myself  with 
these  arguments  and  statement's,  which,  if  correct,  answer  a  multi- 
tude of  the  contentions  made  by  the  various  railway  representatives. 
I  quote  from  the  article  as  follows : 

TESTIMONY  QUOTED. 

When  asked  whether  he  could  state  what  it  cost  his  company  to 
carry  a  given  commodity  like  grain  between  Missouri  River  and 
Chicago,  one  traffic  manager  of  a  railway  expressed  the  opinion  that 
it  could  not  be  done.  To  be  exact,  I  quote  from  the  report  of  his 
testimony  taken  before  the  Interstate  Commerce  Commission  in  the 
investigation  of  certain  advances  on  grain  rates,  etc.,  as  follows: 

Q.  Have  you  any  figures  to  show  what  it  would  cost  to  perform  the  service 
of  transporting  of  grain  from  Kansas  City  to  Chicago? — ^A.  No,  sir;  I  do  not 
tliink  anybody  has. 

Q.  Well,  as  a  trafiic  man,  having  been  in  the  business  a  great  many  years, 
have  you  any  approximate  idea  of  what  it  costs  to  perform  the  service? — A.  I  do 
not  ttiink  a  traffic  man  is  nearly  as  well  qualified  to  judge  of  that  as  an  operating 
man,  and  I  have  never  seen  an  operating  man  that  would  undertake  to  say  what 
it  would  cost  to  carry  traffic  between  two  points. 

Q.  That  is  not  a  matter  that  was  taken  into  consideration — ^at  least  the  fig- 
ures were  not  ascertainable  to  determine  what  ought  to  be  reasonable,  based 
upon  the  cost  of  performing  the  service. — A.  Certainly  not  Assuming  that 
the  rates  we  had  been  carrying  were  too  low,  the  advance  was  considered  justi- 
fiable for  the  reason  that  the  rate  afterwards  charged  or  the  advanced  rate  was 
a  reasonable  rate. 

That  the  same  opinion  is  held  by  experienced  men  in  the  operating 
department  is  shown  by  the  testimony  of  a  general  manager  of  an- 
other great  system  of  railways,  in  the  same  case,  from  which  I  quote 
as  follows : 

Q.  Now,  have  you,  as  general  manager  of  this  railroad,  made  any  effort  to 
ascertain  what  it  costs  you,  in  fact,  to  move  the  traflSc  over  your  line  of  road? 
I  do  not  mean  as  a  whole,  but  taking  a  large  class  of  traffic  like  grain  or  Uye 
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Btock. — A.  I  have  been  untiring  in  that  effort  most  of  my  life,  but  I  have  not 
arrived  at  many  satisfactory  results  so  far. 

Q.  Admitting  that  it  could  not  be  stated  with  absolute  mathematical  certainty, 
but  as  a  matter  of  approximation,  could  you  state  what  It  costs  you  per  ton  to 
move  trains  of  grain  from  the  Missouri  River  to  Chicago  over  your  line? — A. 
No,  sir;  I  could  not,  because  we  very  seldom  have  a  full  train  of  grain — very 
seldom,  indeed. 

Q.  Take  dead  freight,  generally,  then.  That  moves  in  trainload  lots. — A.  I 
can  tell  you  accurately  what  it  costs  for  engineers  and  firemen  on  locomotives, 
wages  of  conductors  and  train  crew.  I  can  tell  you  that  it  costs  $40  a  ear  n 
year  to  repair  freight  cars  and  from  $1,500  to  $1,800  per  year  for  repairs  of 
locomotives,  but  that  Is  only  a  small  portion  of  the  expense  when  you  come  to 
analyze  It 

Q.  That  would  not  bring  you  any  nearer  to  a  solution  of  the  problem  than  the 
general  items  of  conducting  transportation? — A.  It  would  not;  no,  sir. 

This  forcibly  establishes  the  statement  "  there  is  no  fixed  rule  or 
exact  science  that  can  be  applied  to  them  "  (rates).  The  cost  of  the 
service  is  undoubtedly  one  of  the  most  important  items  in  determin- 
ing a  reasonable  rate ;  it  is  a  prime  factor,  but  if  the  traffic  manager 
doesn't  know  what  it  costs,  wherein  lies  his  superior  judgment? 

NO  INTELLIGENT  BASIS  FOR  MAKING  RATES. 

This  is  very  important,  because  if  the  traffic  man  with  all  of  his 
experience  can  not  know  what  it  costs  to  move  a  given  commodity 
with  any  more  certainty  than  is  indicated  in  the  above-quoted  evi- 
dence, he  certainly  has  no  intelligent  basis  for  making,  advancing, 
or  reducing  rates  on  a  given  commodity  by  the  relation  of  such  rates 
to  the  cost  of  the  service.  To  this  it  may  be  answered  that  he  does 
know  the  cost  of  receiving,  hauling,  and  delivering.  While  that  is 
true,  it  is  equally  ascertainable  by  any  man  of  ordinary  business 
sense  who  would  know  just  as  well  as  the  traffic  man  that  the  rates 
should  be  not  less  than  that  item,  and  in  most  cases  considerably 
more.  But  the  question  in  every  case  is.  How  much  more,  and  by 
what  standard  shall  it  be  measured  ? 

The  first  answer  which  suggests  itself  alike  to  the  traffic  man  and 
the  well-informed  business  man  is,  that  the  railway  should  be  enti- 
tled to  earn  a  fair  return  on  its  investment  at  least.  There  they  part 
company,  so  to  speak;  they  can  never  agree  upon  what  is  a  fair  re- 
turn. 

First.  They  may  not  agree  on  what  should  be  considered  as  operat- 
ing expenses. 

Second.  They  may  not  agree  on  the  amount  to  be  allowed  for  cer- 
tain items  of  operating  expenses ;  whether  the  president  of  the  com- 
pany shall  receive  $75,000  per  annum  or  $10,000  per  annum ;  whether 
when  an  old  depot  is  torn  down  and  a  new  one  constructed  it  should 
be  charged  in  operating  expenses  or  to  capital  account,  or  the  amount 
properly  expended  for  such  structure,  if  charged  to  operating  ex- 
penses. I  might  enumerate  a  multitude  of  points  on  which  they 
would  disagree. 

Third.  They  would  almost  certainly  disagi'ee  on  the  valuation  or 
capital  upon  which  the  fair  return  should  be  allowed.  The  traffic 
man,  if  we  may  accept  the  contentions  generally  made  as  an  indica- 
tion, would  likely  contend  for  a  fair  return  upon  his  own  valuation — 
most  likely  the  total  stock  and  bond  issue — while  the  business  man, 
not  being  accustomed  to  living  ofi  the  interest  of  what  he  owes  and 
not  being  able  to  make  his  indebtedness  the  basis  of  his  earnings, 
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would  scarcely  go  beyond  the  fair  value  of  the  money  invested  in  the 
various  facilities  usea  for  performing  the  public  service. 

Fourth.  If  the  value  were  fixed  and  dennite,  they  might  disagree, 
and  probablv  would,  on  the  rate  or  per  cent  of  the  earnings  which 
would  constitute  a  fair  return.  The  traffic  man  would  likely  wish 
to  take  into  account  the  fact  that  in  some  years  previous  the  road  had 
not  paid  what  it  ought  and  wish  to  add  on  something  to  make  up  the 
loss,  while  the  business  man  miffht  think  that  such  previous  loss  was 
one  of  the  vicissitudes  of  embarking  in  any  business,  and  that  if  the 
community  ten  years  ago  had  too  low  a  rate  of  freight  it  would  not  be 

1'ust  to  make  the  present  business  community  make  up  for  it,  particu- 
arly  as  he  would  have  no  way  of  knowing  whether  the  previous  low 
earnings  of  the  railroad  may  have  been  due  to  improvident  manage- 
ment or  injudicious  construction. 

COULD  NEVER  BE  AGREED  UPON. 

But  if  these  difficulties  were  overcome,  and  it  should  be  determined 
that  a  fair  return  should  be  estimated  upon  present  value  of  the  prop- 
erty, together  with  additions  and  betterments,  the  per  cent,  if  based 
upon  percentage,  could  never  be  agreed  upon.  The  traffic  man  would 
likely  contend  for  the  right  to  earn  whatever  might  be  done,  if  only 
reasonable  rates  as  viewed  by  him  should  be  charged,  while  the  busi- 
ness man  would  probably  think  that  the  earnings  should  be  limited  to 
a  reasonable  per  cent,  measured  by  the  worth  oi  money  or  current  net 
earnings  upon  other  largo  investments  of  capital  in  real  astate  or  other 
permanent  revenue-proaucing  property  or  manufacturing,  allowing 
reasonably  for  contingencies.  Space  forbids  mentioning  many  other 
view  points  atTecting  the  rate  oi  earnings. 

Fifth.  Then  when  it  comes  to  fixing  the  rate  itself  on  various  com- 
modities the  still  greater  difficulty  would  be  encountered.  Each 
would  know  the  history  of  past  rates  and  earnings,  gross  and  net; 
each  must  resort  to  the  records  to  a.scertain  those  facts  definitely.  But 
each  would  be  equally  at  sea  in  determining  what  the  relation  of  rates 
ought  to  be  between  different  commodities.  Not  a  single  controlling 
factor  could  be  ascertained.  They  could  tell  with  some  degree  of  cer- 
tainty what  a  whole  schedule  of  rates  would  probably  produce.  If 
they  had  agreed  on  what  total  gross  earnings  or  net  earnings  should 
be,  a  schedule  could  be  devised  which  would  approximately  produce 
that  amount  This,  however,  could  only  be  estimated  upon  past 
tonnage  rates,  earnings  and  expenses  equally  open  to  both  by  look- 
ing to  the  annual  reports  and  rate  schedules.  But  the  relation  of 
rates  which  ought  to  exist  between  the  different  classes  and  com- 
modities, it  seems  to  me,  is  an  unknowable  thing,  can  only  be  approxi- 
mated by  reference  to  what  it  has  been  in  the  past,  and  that  there  are 
just  as  many,  if  not  more,  reasons  existing  in  the  commercial  world, 
aside  from  mere  railway  earnings  which  should  control  the  relation 
of  rates,  than  exist  from  the  various  matters  of  such  transportation 
as  affecting  the  railroads. 

Is  there  any  reason  why  the  business  man  familiar  with  history 
of  railway  rates  from  the  records  of  the  past  should  not  know  as 
well  what  the  relation  of  rates  should  be  as  the  traffic  man?  The 
traffic  managers  admit  that  they  have  all  been  affected  by  commer- 
cial conditions,  so  they  still  must  be,  and  on  this  line  it  is  the  mer- 
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chant,  the  manufacturer,  the  producer,  the  consumer,  the  community 
who  furnish  the  conditions. 

No  one  can  deny  that  the  public  interest  must  be  considered  in 
railway  rates  and  earnings  as  well  as  the  public  service  in  both  freight 
and  passenger  transportation ;  the  public  is  vitally  interested,  lids 
interest  extends  to  every  feature  of  the  rates  and  earnings,  gross 
and  net,  and  therefore  to  operating  expenses.  The  public  interest 
is  absolutely  inseparable  from  every  feature  of  the  complex  whole, 
relative  rates  and  service  between  places  and  persons  and  various 
classes  and  kinds  of  traffic.  Shall  raw  material  take  a  less  relative 
rate  than  the  more  valuable  manufactured  product?  Shall  food 
products  and  the  products  of  the  farms,  which  are  of  universal  con- 
sumption as  necessities,  take  a  lower  relative  rate  than  more  valu- 
able products?  Shall  coal  and  lumber  take  a  relatively  lower  rate 
than  some  other  commodities  like  grain  and  live  stock?  All  of 
these  and  hundreds  of  other  examples  present  matters  most  difficult 
of  solution.  In  fact,  they  should  be  determined  with  great  care  in 
all  cases,  considering  always  the  interest  of  the  public,  the  shipper, 
and  carrier.     Profound  and  disinterested  wisdom  should  be  appbed. 

While  the  railroads  have  many  wise,  philanthropic,  and  public- 
spirited  men  in  service,  they  have  no  monopoly  of  wisdom,  and  it 
must  be  admitted  they  are  directly  interested.  True,  that  up  to 
certain  points  their  interest  is  coextensive  and  coordinate  with  that 
of  the  public,  of  which  they  are  a  part,  and  with  the  shipper,  but  in 
every  case  there  is  that  uncontrollable,  if  not  illimitable  desire  for 
gain  which  inoculates  the  age,  in  view  of  which  it  can  be  said  that 
only  traffic  men  are  most  capable  to  consider  all  of  the  questions 
arising  when  it  comes  to  determine  a  reasonable  or  proper  rate, 
actually  or  relatively,  or  whether  an  advance  over  long-established 
rates  is  just  and  fair.  'WTiat  factor  or  element  in  the  equation  or 
result  to  be  arrived  at  may  not  be  ascertained  by  a  competent,  in- 
telligent man  or  body  otmen  charged  with  the  duty  to  inform  them- 
selves and  to  pass  judgment  upon  it?  The  contention  that  only 
a  railway  traffic  man  can  do  it  properly  leads  to  the  conclusion  that 
courts,  commissions,  and  legislatures  must  accep.t  their  judgment  as 
ex  cathedra. 

EASILY  UNDERSTOOD  BY  ANY  INTELLIGENT   MAN. 

The  Supreme  Court  of  the  United  States  has  stated  what  principal 
elements  shall  be  considered,  and  I  am  under  the  impression  that  they 
are  as  easily  understood  by  an  intelligent  citizen  who  will  take  the 
time  to  inform  himself  as  by  a  tramc  man.  Certain  it  is  that  in 
nearly  every  investigation  by  the  Interstate  Commerce  Commission 
into  the  reasonableness  of  advances  in  rates,  the  testimony  of  the 
traffic  men  or  the  railway  representatives  shows  that  the  factors 
laid  down  by  the  Supreme  Court  as  the  basis  of  determining  a  rea- 
sonable rate  were  ignored  or  violated  by  these  same  traffic  men  in 
making  such  advances.  In  most  cases  they  have  attempted  to  justify 
advances  on  the  ground  that  the  railway  company  was  entitled  to 
greater  earnings  to  meet  increased  operating  expenses  and  to  partici- 
pate in  the  so-called  general  prosperity,  but  in  every  such  case  the 
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validity  of  the  justification  must  depend  upon  the  determination  of 
the  question  as  to  whether  the  company  was  already  earning  and 
would  probably  continue  to  earn  oa  existing  rates  a  fair  return  upon 
the  fair  value  of  the  property  and  facilities  used  in  performance  of 
the  public  service.  In  view  of  the  public  interest  in  a  fair  and  im- 
partial determination  of  that  question,  can  it  be  that  only  those  who 
receive  the  money  or  their  representatives  shall  pass  judgment  upon 
it  and  decide  without  limit  how  much  they  will  take? 

It  may  be,  as  stated  by  the  traffic  manager,  that  "certainly  no 
commission  or  tribunal  could  have  made  these  rates  as  intelligently 
as  has  been  done  under  prevailing  methods."  By  this  he  means,  1 
suppose,  the  relation  of  rates  between  the  classes  and. various  com- 
moaities,  as  well  as  their  relations  between  localities  and  on  various 
lines  of  railway.  That  proposition  may  be  admitted  and  still  not 
affect  the  results  of  my  argument.  For  illustration,  suppose  we  go 
back  to  the  year  1899,  and  suppose  it  is  a  fact  that  the  system  of  rates 
prevailing  then  had  been  so  framed  by  this  intelligent  action  covering 
the  entire  period  of  the  past.  Shall  that  stand  for  nothing  and  the 
rates,  classification  and  relation  of  rates  be  changed  by  traffic  offi- 
cials now  merely  because  it  is  the  desire  of  the  railways  to  do  so  in 
order  to  obtain  more  money  ?  If  so,  what  becomes  of  the  presumption 
that  such  rates  were  the  result  of  the  accumulated  intelligence  of 
years?  The  Supreme  Court  of  the  United  States  has  considered  that 
the  most  certain  standard  of  a  reasonable  rate  is  one  established 
by  free  competition^  unaffected  by  combination  or  agreement  between 
the  competing  carriers,  and  this  doctrine  has  been  reaffirmed.  This 
was  the  standard  which  we  used  in  arriving  at  our  conclusion  that 
the  advances  in  cattle  rates  were  not  justified. 

If  this  be  correct,  will  we  be  denied  the  right  to  show  that  before 
these  live-stock  rates  were  advanced  the  highest  rates  established 
during  a  period  of  years  by  competition  and  that  "  intelligent " 
action  spoken  of  by  the  traffic  manager  were  less  than  these  advanced 
rates?  Shall  we  be  denied  the  use  of  that  standard  to  which  the 
courts  say  we  are  entitled  in  order  to  determine  the  reasonableness 
of  the  advances?  If  not,  then  when  we  assume,  as  the  shipper  does, 
that  the  previous  rates  were  sufficiently  high  to  be  reasonable  and 
any  advance  must  be  justified,  otherwise  it  should  not  be  made,  are 
we  not  entitled  to  have  that  question  tried  fairly  by  an  impartial 
tribunal?  If  it  should  be  determined  that  the  advance  was  wrong, 
what  ought  to  be  done  about  it?  Ought  it  not  to  be  abated? 
Shouldn't  the  tribunal  which  decides  it  name  the  rate  which  is  reason- 
able? Shouldn't  that  be, the  rate  till  set  aside  for  sufficient  cause? 
That  each  of  these  queries  should  be  answered  in  the  affirmative  no 
fair-minded,  impartial  man  can  dispute. 

My  argument  was  directed  to  the  point  of  showing  that  the  inter- 
state-commerce act  should  be  so  amended  as  to  speedily  correct  a 
rate  found  to  be  wrong. 

Let  us  quote  from  the  annual  report  of  the  Commission  for  1903, 
as  follows: 

An  examination  will  show  that  adyances  in  competitive  rates  have  uniformly 
been  made  effective  by  all  carriers  interested  upon  exactly  the  same  day  and 
for  exactly  the  same  amount.    It  is  idle  to  say  that  where  such  a  condition 
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exists,  where,  for  example,  every  one  of  the  numerous  lines  transporting:  grain 
from  Chicago,  St  Louis,  and  kindred  points  to  the  Atlantic  seaboard  advances 
its  rates  upon  the  same  day  and  by  precisely  the  same  amount,  there  has  been 
no  understanding  between  these  companies.  Nor  do  the  carriers,  as  a  rule, 
deny  such  concert  of  action,  but  they  insist  that  it  does  not  proceed  to  the 
point  of  an  unlawful  agreement  Without  expressing  an  opinion  as  to  whether 
what  is  done  amounts  to  a  violation  of  law,  we  wish  to  point  out  clearly  and 
emphatically  that  such  concert  of  action  does  prevail,  and  that  the  prohibition 
resting  upon  the  carriers  in  this  respect  affords  the  public  no  protection  what- 
ever against  such  advances. 

It  is  impossible,  therefore,  for  me  to  arrive  at  the  conclusion  to 
which  the  traffic  manager's  experience  and  judgment  lead  him, 
namely,  that  competition  is  as  "  teen  as  ever."  It  looks  to  a  lawyer 
who  has  heatd  some  of  these  traffic  men  testify  that  there  is  no 
competition  in  rates  themselves,  but  only  in  solicitation  of  the  busi- 
ness and  in  service,  and  that  the  "  edge  "  is  taken  oflf  the  blade,  so  that 
the  side  of  it  which  applies  to  rates  does  not  cut  at  all.  It  is  said 
that  there  are  few  places  where  cattle  can  not  be  driven  from  one 
road  to  another.  This  is  generally  not  practicable.  But,  if  true, 
what  good  is  it  to  the  shipper?  The  rates  are  the  same.  Each  oi 
such  Imes  has  by  "  conferences  "  established  the  same  rates  from  what 
should  be  competing  points,  so  that  the  privilege  of  driving  from 
one  road  to  another  is  empty  choice. 

The  trouble  is  that  they  are  not  competing  in  rates,  but  advancing 
them.  That  is  our  complaint.  The  traffic  manager  says  that  the 
changes  must  be  made  at  the  same  time,  else  the  shippers  will  be 
injured.  How?  If  one  road  should  reduce  its  rates  and  the  other 
should  not,  how  would  the  shippers  on  either  one  be  injured  except 
by  the  one  maintaining  a  rate  which  is  too  high  ?  This  great  solicita- 
tion for  the  shipper  has  only  found  its  expression  of  late  years  in  most 
cases  by  uniform  advances,  with  few  reductions  in  the  rates. 

REMEDY  NOT  SUmCIENT  UNDER  PRESENT  LAW. 

The  discussion  as  to  the  justification  for  the  increase  in  live-stock 
rates  is  scarcely  appropriate,  as  the  matter  is  pending  before  the 
Commission.  If  the  proof  shall  show  the  rates  not  too  high,  no 
remedy  of  any  sort  will  be  needed.  If  we  are  right,  and  they  are 
found  too  high,  as  we  think  the  evidence  will  snow,  the  remedy 
ought  to  be  speedy,  and  the  Commission's  order,  if  it  makes  one, 
obeyed.  Under  the  present  law  the  remedy  is  not  sufficient.  The 
right  to  a  remedy  does  not  depend  on  how  a  case  will  be  decided ;  it 
depends  upon  the  wrongs  which  may  be  done.  It  is  admitted  that 
wrongs  do  exist;  if  so,  why  not  have  an  adequate  remedy?  Laws 
afi^inst  any  wrong  only  operate  when  the  wrong  is  committed.  He 
wno  does  no  wrong  neednx  complain  at  the  law. 

I  am  taken  to  task  for  my  statement  that  rates  are  made  as  high 
as  the  traffic  will  bear  and  move  on  the  rates  made.    I  stated : 

It  has  been  the  constant  object  of  practically  all,  if  not  all,  of  the  railroads  of 
the  country  to  fix  their  rates  and  charges  at  a  point  to  produce  the  greatest 
reyenue;  to  fix  their  rates  as  high  as  the  traflSc  will  bear,  and  yet  moye  upon 
the  rates  made. 

Inasmuch  as  the  traffic  men  have  testified  that  it  has  been  this  con- 
stant effort  to  increase  these  rates  for  the  past  two  or  three  years,  and 
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that  they  have  done  it  wherever  they  could,  I  am  at  a  loss  to  know 
how  else  to  consider  it.  The  very  reasons  given  for  not  makinfi;  the 
live-stock  rates  higher  were  that  some  other  lines  would  not  ao  it 
So  I  naturally  supposed  that  they  were  as  high  as  the  traffic  would 
bear  and  move  over  a  given  road. 

The  rates  are  made  as  high  as  the  traffic  will  bear  under  the  cir- 
cumstances, and  will  be  advanced  whenever  it  is  to  the  best  interests, 
as  they  view  it,  of  the  railroads  to  do  it  under  all  the  circumstances. 
It  is  this  enormous  power  so  liable  to  be  abused  which  we  desire  to 
i-easonably  limit  and  restrict.  I  repeat  that  every  conclusion  which 
I  drew  is  fairly  deducible  from  the  facts. 

The  reason  that  the  railroads  will  never  agree  with  the  shippers  on 
the  basis  of  rates  and  earning  unless  compelled  to  do  it  by  law, 
except  as  their  own  interest  dictates,  is  aptlv  shown  by  the  conten- 
tion that  transportation  companies  are  entitled  to  as  much  or  more 
consideration  than  those  engaged  in  any  other  business.  The  remark- 
able contention  is  made  that  because  money  was  expended  by  them 
"  in  advance  of  the  needs  of  the  country  and  in  expectation  of  its 
developments  by  the  road  "  they  are  therefore  entitled  to  more  con- 
sideration than  other  lines  of  business  I  Well^  suppose  a  given  rail- 
way company  collects  higher  rates  on  that  basis  to-day,  who  will  get 
the  money?  Will  it  be  the  president  or  the  former  stockholders? 
Who  will  pay  it?  Will  it  be  the  people  who  patronized  the  road 
twenty  or  twenty-five  years  ago  or  the  patrons  or  to-day  ?  Why  are 
the  present  patrons  to  be  burdened  with  exorbitant  rates  to  satisfy 
the  present  stockholders  for  what  the  former  stockholders  lost  be- 
cause the  country  was  undeveloped?  Their  argument  leads  to  the 
result  that  the  more  injudicious  a  railroad  may  have  been  in  con- 
structing lines  of  road  m  advance  of  the  country's  development  the 
greater  rates  should  be  charged  to  make  good  the  losses  to  some  one 
who  didn't  sustain  them  and  was  not  concerned  in  building  the  road. 
It  is  historv  that  most  western  roads  were  loaded  down  with  excessive 
bond  issues  besides  watered  stock,  and  that  they  were  sold  over  the 
world  so  as  to  produce  ^eat  fortunes  to  the  promoters  and  builders. 
I  fancy  that  sympathy  is  very  much  wasted  on  them.  If  they  were 
enabled  to  self  to  the  public  stocks  and  bonds  for  more  than  under 
the  circumstances  they  were  worth,  shall  the  present  generation  pay 
for  it?  If  the  same  people  do  not  own  the  roads,  they  are  not  entitled 
to  collect  high  rates  to  make  it  up,  and  if  the  same  people  own  them, 
on  what  grounds  can  they  collect  it  in  rates  when  they  sold  the  bonds 
for  more  than  they  ever  paid  out  in  construction  ? 

It  is  well  known  that  in  one  way  and  another  these  roads  have 
mostly  changed  hands,  and  the  plea  now  is  that  the  present  owners 
"  rob  Peter  to  pay  Paul,"  but  should  be  excused  from  paying  Paul, 
because  thev  can't  find  him  and  instead  appropriate  it  to  themselves. 
Certainly  this  would  be  the  result  in  most  cases  if  railroads  can  col- 
lect rates  of  freight  to  make  up  for  what  they  didn't  get  in  years 
past. 

The  whole  matter  may  be  summed  up  in  the  statement  that  the 
financial  managements  of  the  railroads  to-day  are  practically  a  imit 
in  endeavoring  by  every  possible  means  to  increase  their  earnings, 
and  as  one  means  to  do  it  various  rates  have  been  advanced  in  recent 
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years.  This  the  shipper  is  powerless  to  prevent,  however  unjust  or 
unreasonable.  The  prospect  is  that  these  advances  will  continue, 
and  to  the  thoughtful  man  having  the.  interest  of  the  country  at 
heart  the  question  is,  Shall  this  great  powder  go  unrestrained? 

It  may  be  that  I  speak  from  the  standpoint  of  the  shipper's  attor- 
ney, but  if  the  shipper's  mouth  be  closed  because  he  is  interested,  who 
shall  speak  for  him  ? 

The  committee  then  took  a  recess  until  8  p.  m. 

EVENING   SESSION. 

The  committee  met  pursuant  to  adjournment. 
Present:  Senators  Kean,  Foraker,  Foster,  and  Clapp. 

STATEMEHT  OF  MR.  ETTOSNE  WITHERS. 

Senator  Kean.  You  may  state  your  name,  residence,  and  occupa- 
tion. 

Mr.  Withers.  Eugene  Withers.  I  live  at  Danville,  Va.,  and  I 
am  a  lawyer. 

Senator  Kean.  Whom  do  you  represent? 

Mr.  Withers.  I  represent,  in  the  capacity  of  a  citizen,  not  as  a 
lawyer — not  having  received  nor  expecting  to  receive,  nor  will  I 
receive,  any  compensation — the  city  of  Danville  and  the  business 
men  and  commercial  association,  and  I  think  I  am  safe  in  saying  95 
per  cent  of  the  citizenship  of  Danville. 

Senator  Kean.  And  the  other  side  is  only  5  per  cent? 

Mr.  Withers.  I  think  that  is  a  great  exaggeration  of  what  they 
reprCvSent,  but  I  desire  to  be  unquestionably  safe. 

Senator  Kean.  Do  you  represent  the  prosperity  or  the  decline  of 
Danville? 

Mr.  Withers.  In  some  sense  I  represent  both.  I  represent  that 
prosperity  which  prospers  in  spite  of  the  difficulties,  which  receives 
no  favors  and  no  advantages  and  no  opportunities  at  the  hands  of 
the  Southern  Railroad.  I  also  represent  that  part  of  Danville  that 
does  not  prosper  because  of  the  discriminations  of  the  Southern 
Railway. 

Senator  Kean.  You  may  proceexi  with  your  statement. 

Mr.  Withers.  I  shall  take  no  more  time  than  is  necessary  simply 
to  state  the  facts. 

On  the  8th  day  of  May  a  committee  of  two  appeared  here  before 
this  committee,  one  of  whom,  Judge  Aiken,  read  a  petition  author- 
ized to  be  presented  to  this  coniniittee  by  the  city  of  Danville,  acting 
through  its  dul^y^  authorized  bodies,  the  board  of  aldermen  and  the 
common  council.  That  petition  was  presented,  and  subsequent 
thereto,  on  Wednesday,  the  10th  of  May,  three  gentlemen  spoke  before 
this  committee,  who  were  accompanied  by  three  other  gentlemen 
who  did  not  speak,  and  denied  in  part  our  statements — that  is,  they 
contradicted  what  we  stated  were  the  effects  of  the  freight  rate  dis- 
criminations which  we  alleged  existed  against  the  city  of  Danville. 
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Their  denials  extended  merely  to  the  effects  that  were  alleged  that 
resulted  from  those  discriminations.  They  did  not  deny  or  attempt 
to  deny  any  of  the  statements  with  reference  to  the  discriminations 
and  arbitraries  in  existence  against  the  city  of  Danville.  Immedi- 
ately upon  that  becoming  known  in  Danville,  the  two  official  munic- 
ipal bodies — the  council  and  the  board  of  aldermen — the  commercial 
association,  and  the  citizens  of  Danville  took  steps  to  remove  the 
impression  that  these  six  gentlemen  had  sought  to  create  before  this 
committee,  to  wit,  that  they  in  any  wise  voiced  the  public  sentiment 
of  Danville  with  reference  to  the  question  of  railway  rate  regulation. 

Tl>e  common  council  and  the  board  of  aldermen  acted  in  conjunc- 
tion with  the  commercial  association  and  appointed  a  committee  of 
nine  to  appear  before  you  and  state  the  facts  as  they  existed,  which 
action  was  emphasized  further  by  the  fact  that  in  response  to  an 
arbitrary  demand  a  meeting  of  citizens  was  held,  representing  all 
shades  of  opinion  and  the  business  men  generally  of  that  city,  to 
express  their  sentiments  with  reference  to  this  matter,  which  was 
done,  and  the  resolutions  passed  by  that  meeting  have  been  for- 
warded to  this  committee.  In  the  petition  presented  on  the  8th  day 
of  May  by  the  committee  of  two  the  actual  facts  were  given  as  to 
railroad  discrimination  against  the  city  of  Danville.  Those  facts 
have  not  been  denied,  and  I  shall  not  refer  to  them  except  inci- 
dentally, nor  shall  I  relate  or  recite  any  of  the  discriminatior\s. 
They  will  not  be  denied  either  by  any  committee  that  appears  from 
the  city  of  Danville  or  by  the  railway  company  itself.  Those  dis- 
criminations commenced  in  the  city  of  Danville  in  1880  or  1887. 
For  safety  I  shall  base  the  beginning  of  that  discrimination  from 
1887.  That  period  alone  covers  the  time  that  the  committee  of  two 
referred  to  in  their  remarks  in  reference  to  the  effect  of  railway  rate 
discrimination  on  the  citv  of  Danville.  Previous  thereto  Danville 
was  an  unusually  prosperous  town. 

It  more  than  excelled  its  chief  competitor,  the  city  of  Lynchburg, 
ii?^  progress,  growth,  development,  and  business — that  is,  the  percent- 
age of  its  growth  was  much  greater  than  the  city  of  Lynchburg. 
It  was  stated  on  page  4  of  our  petition  that  this  railway  dis- 
crimination had  this  effect.  ''  It  is  depriving  it  of  its  trade,  cutting 
their  competition.  It  was  stated  on  page  4  that  this  railway  dis- 
crimination had  this  effect.  It  is  depriving  it  of  its  trade,  cutting 
down  its  population,  increasing  the  cost  of  livinp  for  its  people, 
diminishing  the  value  of  its  real  estate,  and  increasmg  the  burden  of 
taxation  on  its  citizens  in  order  to  meet  the  interest  on  its  corporate 
debt  and  the  expense  of  its  municipal  government."  Those  were  the 
facts  that  the  committee  of  six,  three  of  whom  spoke  to  you  on  the 
10th  day  of  May,  sought  to  refute  and  deny;  and  it  is  for  the  pur- 
pose of  presenting  the  actual  facts  in  regard  to  these  assertions  that 
we  appear  here,  and,  in  addition,  to  show  exactly  the  status  and  the 
relative  positions  borne  by  those  citizens  to  the  city  of  Danville. 

In  the  fii-st  place,  as  to  the  tax  rates,  it  was  not  alleged  by  the  com- 
mittee of  two  representing  the  city  of  Danville  that  the  tax  rate  had 
been  raised.  It  was  alleged  that  the  burden  of  taxation  had  been 
increased.    As  a  matter  of  fact,  the  tax  rate  has  been  increased  actu- 
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ally.    The  tax  rate  of  the  city  of  Danville  for  twenty-one  years,  and 
I  give  them  in  periods,  certified  to,  were  as  follows : 

From  1884  to  1890,  inclusive,  $1.12J  for  $100. 

From  1891  to  1896,  inclusive,  $1.37A  for  $100. 

From  1897  to  1901,  inclusive,  $1.35"  for  $100. 

From  1902  to  1905,  inclusive,  $1.40. 

And  not,  as  was  alleged  by  Mr.  Boatwright,  one  of  the  oommittee 
of  six,  has  there  ever  been  any  reduction  from  $1.45  to  $1.40,  because 
the  tax  rate  was  never  $1.45.  On  the  contrary,  $1.40  is  the  highest 
it  has  ever  been,  and  at  that  rate  it  remains  to-day,  and  although 
the  chairman  of  the  finance  committee  of  the  board  of  aldermen  and 
the  common  council  was  here  present,  he  made  the  mistake  of  inform- 
ing the  speaker  that  the  tax  rates  had  been  reduced,  when,  as  a  mat- 
ter of  fact,  the  chairman  of  the  committee  was  himself  a  zealous  ad- 
vocate for  two  successive  years — 1903  and  1904 — of  an  increase  in  the 
tax  rate  from  $1.40  to  $1.50,  alleging  it  was  necessary  to.  meet  the 
expenses  of  the  city.  That  statement  was  made  beiore  the  com- 
inittee  unadvisedly  by  the  gentlemen  who  made  it,  and  I  find  from  an 
examination  of  their  statements  before  this  committee  that  what  they 
stated  to  the  committee  was  apparently  what  they  did  not  know,  but 
surmised,  and  what  thev  failed  to  state  was  what  they  did  know. 

Now,  as  to  the  population.  In  the  beginning  of  its  growth  from 
1866  or  1867,  the  end  of  the  civil  war,  up  to  1886  or  1887,  the  pros- 
perity of  the  town  of  Danville  was  hardly  surpassed  by  any  town  in 
the  South.  In  1887,  the  West  Point  Terminal  Company,  or  the 
Richmond  and  Danville  Railway  Company,  operating  under  the  name 
of  the  West  Point  Terminal  Company,  consolidated  with  the  Wash- 
ington City,  Virginia  Midland  and  Great  Southern  Railway  Com- 
pany, which  was  a  competitor  with  the  Richmond  and  Danville 
Railway  Company,  operating  under  the  name  of  the  West  Point  Ter- 
minal Company.  Beginning  with  that  period  are  the  troubles  to 
which  we  allude  when  we  speak  of  the  lack  of  prosperity  and  the 
discriminations  and  arbitraries  and  their  disastrous  results  on  the 
city  of  Danville.  Prior  to  that  time  its  population  had  rapidly 
increased,  increasing  from  between  three  and  four  thousand  in  the 
year  1870  to  7,500  m  1*880;  and  in  1890  Danville's  population  was 
10,305,  while  in  1900  its  population  was  16,520. 

As  a  matter  of  fact  that  increase,  or  nearly  all  of  it,  occurred  prior 
to  1887.  That  increase  was  accounted  for  almost  exclusively  and 
entirely  by  the  annexation  of  the  town  of  Neapolis,  on  the  north  side 
of  the  Dan  River,  which  had  been  in  existence  as  a  separate  town 
since  1875,  and  owed  a  large  percentage  of  its  growth  and  develop- 
ment to  the  Riverside  Cotton  Mills,  and  that  growth  had  all  occurred 
prior  to  its  annexation  to  the  city  of  Danville,  in  1896.  The  com- 
parative growth,  therefore,  of  Lynchburg  and  Danville  for  the 
periods  named  is  the  only  test  whereby  the  effect  of  these  arbitraries 
and  discriminations  against  the  city  of  Danville  can  be  fairly  de- 
cided; for  while  Lynchburg,  by  the  census,  decreased  from  19,709  in 
1890  to  18,981  in  1900,  the  decrease  was  apparent  and  not  real,  be- 
cause the  suburbs  of  Lynchburg — the  town  not  having  extended  its 
limits  since  1870 — had  increased  in  reality  9,000  in  population  in  that 
time,  while  the  suburbs  of  Danville  had  increased  but  1,215. 
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So  our  contention  was  true,  that  railroad  discriminations  and  arbi- 
traries  had  affected  our  tax  rate^  had  made  our  population  stationary, 
if  not  diminishing  it,  and  decreased  our  real  estate  values,  because 
prior  to  1887  the  growth  of  the  town  in  real  estate  values  was  rapid 
and  steady.  In  1885  the  real  estate  valuation  was  $5,511,097.  In 
1890  it  had  decreased  to  $5,170,928.  In  1895  it  had  decreased  to 
$4,979,146.  In  1897  it  had  apparently  increased  to  $6,632,657.  In 
1900  it  was  $6,828,720,  and  in  1904  it  had  decreased  agam  to  $6,521,- 
005.  The  increase  from  1895  to  1897  and  1900  was  entirely  apparent 
and  not  real.  The  Riverside  Cotton  Mills,  which  is  a  large  corpora- 
tion, and  a  very  prosperous  corporation,  was,  from  its  incipiency  in 
1883,  for  ten  or  fifteen  years,  exempt  from  taxation.  Prior  to  1897 
the  entire  mill  had  been  developed  to  its  utmost  limit  and  capacity, 
and  bv  reason  of  the  bringing  in  of  the  Riverside  properties  into  the 
taxable  values  of  the  city  of  Danville,  there  had  oeen  added  to  the 
taxable  values  of  the  city  of  Danville  between  1895  and  1900,  $1,092,- 
465,  which  had  come  in,  not  because  of  an  increase  in  value,  but 
because  of  an  addition  to  the  taxable  values  of  what  had  not  been  sub- 
ject to  taxation  before;  and  in  addition  to  that,  in  1896,  tTie  town 
of  Neapolis,  to  which  I  have  already  referred,  had  been  addai  to  the 
city  or  Danville,  and  its  taxable  values  were  nearly  $1,000,000,  so 
that  we  again  did  not  misrepresent  the  facts  when  we  said  that  our 
real  estate  values  had  decreased  and  that  the  reason  of  that  decrease 
is  the  arbitraries  and  discriminations  of  the  railroads. 

Now,  to-day  I  have  heard  a  great  deal  about  confiscatory  rates, 
fixed  by  a  Commission  authorized  to  fix  rates,  but  I  have  not  heard 
anything  about  confiscatory  rates  fixed  by  the  railroads,  whereby  the 

Property  of  the  public  and  of  municipalities  and  taxable  values  are 
estroyed ;  but  those  facts  exist.  They  exist  in  my  town,  and  these 
facts  exist  in  spite  of  the  further  fact  that  the  city  of  Danville 
has  expended  large  sums  of  money  for  the  purpose  of  procur- 
ing and  bringing  about  competition.  It  did  this  by  issuing  bonds 
and  turning  the  proceeds  of  those  bonds  over  to  the  railroads 
in  1871  $100^000  for  the  Lynchburg  and  Danville  Railroad,  which 
was  a  link  from  Lynchburg  to  Danville  of  the  Washington  City, 
Midland  Virginia  and  Great  Southern,  which  was  absorlted  by  the 
Richmond  Terminal  Company  or  the  Richmond  and  Danville  in 
1886,  and  the  Richmond  Terminal  Companv,  with  all  its  privileges, 
franchises,  powers,  and  rights,  was  by  the  legislature  of  1893-94  or 
the  State  of  Virginia  turned  over  to  the  Southern  Railway  Companv, 
which  is  now  its  successor.  By  the  absorption  of  that  road  not  only 
were  competitive  rates  destroyed  so  far  as  the  city  of  Danville  was 
concerned,  but  all  of  the  benefits  that  accrued  to  the  city  of  Danville 
by  reason  of  its  contribution  of  $100,000  to  the  building  of  the  Lynch- 
burg and  Danville  link  were  swept  out. 

Senator  Kean.  Is  not  that  a  complaint  against  the  State  of  Vir- 
ginia and  not  against  the  United  States? 

Mr.  Withers.  Yes ;  and  we  have  remedied  that  in  part  by  organiz- 
ing in  the  State  of  Virginia  a  railway  commission  with  power  to  fix 
rates,  which  is  doing  extraordinarily  good  work,  and  which  has  not 
brought  about  ruin. 

Senator  Kean.  But  it  has  not  helped  Danville? 
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Mr.  Withers.  Yes;  it  helped  it  in  small  things  only,  because  the 
percentage  of  intrastate  freight  as  compared  with  intestate  freight, 
as  shown  by  the  railroad  commissioner  in  1901  just  prior  to  the  es- 
tablishment of  the  State  corporation  commission,  was  about  one-tenth. 
Subsequent  to  that  time  the  Danville  and  New  River  Railroad  was 
built,  now  known  as  the  Danville  and  Western.  To  that  at  on  time 
the  city  of  Danville  subscribed  $50,000  by  issuing  bonds  in  1880.  In 
1882  it  subscribed  again  $60,000  by  issuing  bonds.  The  name  of  that 
railroad  was  changed  to  the  Danville  and  Western.  It  is  now  owned, 
directed,  and  controlled  by  the  Southern  Railroad  (Company,  and  that 
competition  was  destroyed  can  be  easily  shown.  An  examination  of 
the  map  of  Virginia  will  show  that  a  haul  from  the  West  by  Roanoke 
througn  Martinsville  to  Danville — traffic  comes  from  Roanoke  to 
Martinsville  via  the  Norfolk  and  Western  branch,  leading  from  Nor- 
folk, Va.,  to  Winston,  N.  C. — is  shorter  than  a  haul  from  Roanoke  to 
Danville  via  Lynchburg,  where  it  is  transferred  to  the  main  line  of 
tlie  Southern. 

The  other  route  or  road  is  much  shorter,  via  the  side  line  of  the 
Norfolk  and  Western,  known  as  the  Roanoke  and  Southern,  and  then 
via  tlie« Danville  and  Western  from  Martinsville  to  Danville.  Yet 
to-day  not  a  pound  of  coal  comes  from  the  coal  fields,  not  a  pound 
of  freight,  so  far  as  my  information  and  knowledge  extends,  is  al- 
lowed to  come  via  Martinsville  down  the  Danville  and  Western  to 
Danville,  but  it  all  must  go  via  Lynchburg  down  the  main  line  of  the 
Southern  to  Danville,  and  there  again  the  city  of  Danville  has  lost 
the  benefit  of  its  attempt  to  establish  a  competing  line.  At  the  same 
time,  or  about  the  same  time,  the  then  town  of  J^orth  Danville,  sub- 
sequently known  as  Neapolis,  now  the  fifth  and  sixth  wards  of  the  city 
of  Danville,  issued  bonds  to  the  amount  of  $30,000  toward  the  build- 
ing of  a  Lynchburg  and  Danville  link  of  the  Washington  City,  Vir- 
ginia Midland  and  Great  Southern  Railway,  which  town  likewise  was 
seeking  a  competitive  road  for  its  freight  rates  and  at  the  same  time 
the  county  of  Pittsylvania,  in  which  the  city  of  Danville  is  situated, 
issued  a  large  number  of  bonds  for  a  similar  purpose,  and  those  bonds 
have  been  wiped  out  so  far  as  any  beneficial  effect  to  that  county  or 
those  towns  or  the  population  of  the  city  of  Danville  is  concerned,  by 
the  consolidation  or  the  absorption  of  the  Virginia  Midland  Railroad, 
as  it  is  known,  bv  the  predecessor  of  the  Southern,  Richmond  and 
Danville  or  West  toint  Teruiinal,  to  the  franchises,  rights,  and  privi- 
leges of  which  the  Southern  has  succeeded. 

Senator  Kean.  Did  the  people  of  Danville  ever  protest  against 
these  consolidations  ? 

Mr.  Withers.  We  have.     We  have  not  been  in  court  to  protest. 

JSenator  Kean.  Did  you  ever  protest  to  your  legislature? 

Mr.  Withers.  We  have,  sir,  and  these  facts  have  been  set  out 
before  the  legislature. 

Senator  Kean.  After  the  consolidations? 

Mr.  Withers.  Yes;  because  we  had  no  warning  of  what  was  going 
to  take  place  until  the  thing  was  actually  consummated.  Subsequent 
to  that  time,  in  1890,  the  city  contributed  $150,000  to  the  building  of 
the  Atlantic  and  Danville  llailroad  to  compete  with  the  Southern 
Railway  Company  for  all  northern  and  eastern  service  and  to  some 
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extent  for  southern  and  southwestern  traffic,  leading  from  Danville, 
Va.,  to  the  city  of  Norfolk,  Va.  In  1899,  while  the  case  of  the  City 
of  Danville  v.  The  Southern  Railway  Company,  conducted  under 
the  name  of  the  Interstate  Commerce  Commission  v.  The  Southern 
Railway  Company,  was  actually  in  progress  and  before  its  decision 
the  Southern  Railway  absorbea  the  Atlantic  and  Danville  Railway 
by  a  lease  of  fifty  years,  from  1899  to  1949,  and  competition  was 
again  destroyed. 

Rates  have  since  again  been  raised  and  the  relief  looked  for  in  that 
direction  has  been  destroyed.  That  question  has  never,  so  far  as  my 
knowledge  is  concerned,  been  permitted  to  be  decided  by  the  courts. 
That  is,  the  question  of  whether  or  not  the  crushing  of  competition 
by  the  railroads  of  which  we  complain  will  in  any  wise  affect 
the  decision  of  the  court  upon  the  question  of  whether  or  not 
similar  conditions  existing  as  they  do  at  Danville  can  be  affected 
by  railroads  arbitrarily  destroying  competition  during  the  progress 
of  the  suit  in  which  redress  is  sought.  It  was  dismissed,  as  was 
stated  before  this  committee  on  the  8th  of  May,  by  the  Department  of 
Justice,  after  the  circuit  court  of  appeals  had  passed  upon  it  ad- 
versely to  the  city,  that  question  not  having  been  raised  to  my  knowl- 
edge, although  during  the  pendency  of  the  suit  the  Atlantic  and 
Danville  was  absorbed  by  this  lease  to  the  Southern,  and  the  old  con- 
dition of  noncompetition  was  restored  to  the  city  of  Danville. 

Now,  these  are  thf  facts  that  we  seek  to  make  plain  to  the  commit- 
tee, not  that  it  is  a  contest  between  committees.  If  it  were  such,  cer- 
tainly the  two  gentlemen  who  appeared  here  before  you  on  the  8th  of 
May  would  not  consume  your  time  in  appearing  again.  It  would  be 
too  small  a  matter.  But  how  did  this  committee  of  six  appear  before 
you  on  the  10th?  I  think  you  should  know,  because  I  respectfully 
submit  to  this  committee  that  it  is  essentially  an  instance  of  artificial 
sentiment.  That  committee  represented  no  one  except  the  gentlemen 
themselves.  Three  of  those  gentlemen — two  of  them,  at  least — were 
at  the  time  of  their  appearance  directors  in  the  Danville  and  Western 
Railroad  Company — Messrs.  James  G.  Penn  and  R.  A.  Schoolfield — 
being  so  reported  up  to  the  1st  of  January  to  the  State  corporation 
commission. 

If  there  is  any  change  in  their  status,  it  is  a  change  from  one  branch 
line  to  another.  They  are  still  directors  in  the  bouthern  Railway. 
Mr.  James  I.  Pritchett,  another  gentleman  who  spoke  before  your 
committee,  I  am  reliably  informed,  is  a  director  in  a  small  branch.  I 
should  use  the  term  ''  nominal  directors,"  because  the  position  is 
peculiarly  and  solely  an  honorary  position.  There  is  nothing  in  it  of 
responsibility  or  direction  or  control.  Those  same  three  gentlemen  are 
directors  in  the  Riverside  Cotton  Mills,  which  expresses  itself  as  be- 
ing satisfied  with  the  present  existing  conditions.  WTiy  I  do  not 
know.  I  can  not  state.  I  know  that  those  who  have  the  arbitraries 
and  discriminations  to  contend  with  which  have  been  admitted  under 
oath  by  the  signed  answer  of  the  Southern  Railwav  Companv,  are  in 
no  wise  contented  and  are  in  no  wise  satisfied.  To  show  that  that 
petition  was  fairly  presented,  I  beg  leave  to  submit  at  this  time  a 
petition  presented  to  the  legislature  of  the  State  of  Virginia,  and  I 
have  in  my  possession  here  an  autograph  copy  of  the  same,  presented 
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by  the  city  of  Danville  in  1901.    I  herewith  submit  that  petition, 
which  is  as  follows: 

Memorial  to  the  general  assembly  of  Virginia  from  the  city  of  Danville,  Va., 
presented  through  the  president  of  the  senate  and  the  speaker  of  the  house  of 
delegates,  with  the  request  that  it  he  read  from  the  clerks*  desks,  February, 
1901. 

The  undersigned  petitioners,  tlie  city  of  Danville  in  its  corporate  capacity,  aet- 
*"  ing  througli  its  council,  tlie  Business  Men*s  Association  of  Danville,  Va.,  The 
Danville  Tobacco  Association,  the  officers  of  said  city,  and  firms  and  citizens 
generally  of  said  city  and  its  suburbs,  residing  and  paying  taxes  therein  and 
pursuing  different  occupations,  trades,  and  professions,  beg  leave  to  submit  to 
your  honorable  body,  through  the  speaker  of  the  house  of  delegates  and  the  presi- 
dent of  the  senate,  the  following  statement  and  memorial,  with  the  request  that 
the  same  be  read  from  the  clerks'  desks,  to  wit : 

1.  That  the  said  city  contains  about  eighteen  or  twenty  thousand  inhabitants 
and  is  located  on  the  lines  of  the  Southern  Railway  Company  at  a  point  where 
the  Alexandria  branch,  formerly  the  Washington  City,  Virginia  Midland  and 
Great  Southern  Railway,  unites  with  the  Richmond  branch,  formerly  the  Rich- 
mond and  Danville  Railroad,  and  where  the  Atlantic  and  Danville  Railroad, 
before  it  became  a  part  of  the  Southern,  has  its  western  terminus. 

2.  That  previous  to  the  purchase  (1886)  of  the  Washington  City,  Virginia 
Midland  and  Great  Southern  Railway  by  the  Richmond  and  Danville  Railroad 
Company  the  two  said  roads  were  competitors  for  transportation  into  and  out 
of  the  city  of  Danville,  and  your  petitioners  and  others  in  Danville  enjoyed  simi- 
lar rates  of  freight  with  the  cities  of  Richmond  and  Lynchburg,  and  before  the 
sale  of  the  Atlantic  and  Danville  Railroad  to  the  Southern  those  two  last- 
named  roads  were  competitors  for  all  freight  transported  from  and  to  all  points, 
but  since  the  Southern  Railway  Company  has  become  the  owner  of  all  of  said 
lines  of  road  there  is  no  railroad  competition  to  and  from  Danville,  and,  your 
petitioners  believe,  no  hope  of  competition,  and  therefore  your  petitioners  and 
others  in  Danville  are  forced  to  accept  rates  prescribed  by  the  Southern  Railway 
Company. 

3.  That  for  a  great  many  years  and  until  she  was  deprived  of  that  power  by 
the  acts  of  the  Southern  Railway  Company,  as  will  be  hereinafter  set  forth,  Dan- 
ville competed  successfully  with  the  cities  of  Lynchburg  and  Richmond  as  a 
market  for  the  purchase  and  sale  of  commodities  and  as  a  point  favorable  to  the 
establishment  of  industrial  enterprises. 

4.  That  the  said  Southern  Railway  Company,  a  corporation  chartered  by  the 
general  assembly  of  Virginia,  the  Merchants  and  Miners'  Transportation  Com- 
pany, the  Old  Dominion  Steamship  Company,  the  Clyde,  Pliiladelphia  and  Nor- 
folk Steamship  Line,  tlie  Baltimore,  Chesapeake  and  Richmond  Steamship  Com- 
pany, the  Baltimore  and  Norfolk  Line,  and  the  Baltimore  Steam  Packet  Com- 
pany, common  carriers  by  water,  and  doing  business  in  the  State  of  Virginia, 
and  connecting  with  the  line  of  the  Southern  Railway  Company,  are  engaged  In 
the  transportation  of  goods,  wares,  and  merchandise,  under  a  common  arrange- 
ment, by  continuous  carriage  from  Boston,  New  York,  Philadelphia,  Baltimore, 
and  other  northern  and  eastern  cities  by  way  of  Norfolk,  from  Norfolk  to  Dan- 
ville, and  through  Danville  to  Lynchburg,  and  most,  if  not  all,  of  the  commodi- 
ties used  by  the  citizens  and  merchants  of.  Danville  in  consumption,  sale,  or 
manufacture  are  transported  over  said  routes,  and  your  petitioners  believe  that 
most,  if  not  all,  of  the  goods,  etc.,  delivered  by  the  Southern  Railway  Company 
to  the  people  of  Lynchburg  are  borne  over  the  same  route.  And  the  said 
Southern  Railway  Company  and  the  said  water  carriers  have  established  and 
put  into  force  over  their  said  lines  and  routes  the  following  schedule  of  rates  per 
hundred  pounds  on  goods,  viz : 

On  freight  from  Boston  and  Providence  to  Lynchburg :  On  class  1,  54  cents ; 
on  class  2,  47  cents ;  on  class  3,  38  cents ;  on  class  4,  25  cents ;  on  class  5,  22 
cents ;  on  class  6,  18  cents ;  on  class  A,  18  cents ;  on  class  B,  22  cents ;  on  class  C, 
18  cents;  on  class  D,  —  cents;  on  class  E,  22  cents;  on  class  F,  36  cents;  on 
class  H,  25  cents ;  boots  and  shoes,  45  cents ;  sugar,  18  cents. 
On  the  same  class  from  Boston  and  Providence  to  Danville,  viz : 
Class  1,  71  cents ;  class  2,  63  cents ;  class  3.  52  cents ;  class  4,  38  cents ;  class 
5,  34  cents ;  class  6,  29  cents ;  class  A.  29  cents ;  class  B,  32  cents ;  class  0,  29 
cents ;  class  D,  27  cents ;  class  E,  34  cents ;  class  F,  56  cents ;  class  H,  38  cents ; 
boots  and  shoes,  71  cents ;  sugar,  26  cents,  thereby  making  a  distinction  •gyfaiyt 
Danville  and  in  favor  of  Lynchburg  of  31  per  cent  on  class  1,  34  per  cent  on  cUuM 
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2,  37  per  cent  on  class  3,  52  per  cent  on  class  4,  54  per  cent  on  class  5,  61  per  cent 
on  class  6,  61  per  cent  on  class  A,  45  per  cent  on  class  B,  61  per  cent  on  class  C, 
50  per  cent  on  class  D,  5  per  cent  on  class  E,  56  per  cent  on  class  F,  52  per  cent 
on  class  H,  and  58  per  cent  on  boots  and  shoes,  and  44  per  cent  on  sugar. 

From  New  York  and  Philadelphia,  via  Norfolk,  through  Danville  to  Lynch- 
burg there  are  the  following  rates  and  charges  per  hundredweight : 

On  class  1,  54  cents ;  class  2,  47  cents ;  class  3,  38  cents ;  class  4,  25  cents ;  class 
5,  22  cents ;  class  6,  18  cents ;  class  A,  18  cents ;  class  B,  22  cents ;  class  C,  18 
cents ;  class  D,  18  cents ;  class  E,  22  cents ;  class  F,  36  cents ;  class  H,  25  cents ; 
boots  and  shoes,  45  cents ;  stoves  and  fixtures,  33  cents ;  sugar,  18  cents. 

And  from  the  same  points  to  Danville,  and  over  the  same  lines  and  routes, 
there  are  the  following  rates : 

On  class  1,  66  cents;  class  2,  58  cents;  class  3,  47  cents;  class  4,  33  cents; 
class  5,  29  cents :  class  6,  24  cents ;  class  A,  24  cents ;  class  B,  27  cents ;  class  O. 
24  cents;  class  D,  22  cents;  class  E,  29  cents;  class  F,  46  cents;  clas.s  H,  33 
cents ;  boots  and  shoes,  66  cents;  sugar,  21  i  cents ;  stoves  and  fixtures,  47  cents ; 
thereby  making  a  discrimination  against  Danville  and  in  favor  of  Lynchburg 
of  22  per  cent  on  class  1,  23  per  cent  on  class  2,  23  per  cent  on  class  3,  32  per 
cent  on  class  4,  32  i^er  cent  on  class  5,  33  per  cent  on  class  6,  33  per  cent  on  class 
A,  23  per  cent  on  class  B,  33  per  cent  on  class  C,  33  per  cent  on  class  D,  32  per 
cent  on  class  E,  20  per  cent  on  class  F,  33  per  cent  on  class  H,  46  per  cent  on 
boots  and  shoes,  22  per  cent  on  sugar,  42  per  cent  on  stoves  and  fixtures. 

From  Baltimore  to  Lynchburg  over  the  same  lines  at  the  following  rates  per 
hundredweight : 

On  class  1,  49  cents;  class  2,  42  cents;  class  3,  33  cents;  class  4,  22  cents; 
class  5,  19  cents :  class  6,  16  cents ;  class  A,  16  cents ;  class  B,  19  cents ;  class  G, 
16  cents;  class  D,  16  cents;  class  E,  19  cents;  class  F,  32  cents;  class  H,  22 
cents ;  on  boots  and  shoes,  42  cents ;  on  stoves  and  fixtures,  30  cents ;  on  sugar, 
16  cents. 

From  Baltimore  to  Danville  over  the  same  line  the  following  rates : 

On  class  1,  60  cents;  class  2,  52  cents;  class  3,  41  cents;  class  4,  29  cents; 
class  5,  25  cents ;  class  6,  20  cents ;  class  A,  20  cents ;  class  B,  23  cents ;  class  C, 
20  cents ;  class  D,  18  cents ;  class  E,  25  cents ;  class  F,  38  cents ;  class  H,  29  cents ; 
on  boots  and  shoes,  60  cents ;  on  stoves  and  fixtures,  41  cents ;  sugar,  21^  cents, 
thereby  making  a  discrimination  against  Danville  In  favor  of  Lynchburg  of  the 
following :  23  per  cent  on  class  1,  24  per  cent  on  class  2,  24  per  cent  on  class  3, 
31  per  cent  on  class  4,  31  per  cent  on  class  5,  25  per  cent  on  class  6,  and  25  per 
cent  on  class  A,  21  per  cent  on  class  B,  25  per  cent  on  class  C,  13  per  cent  on 
class  D,  —  per  cent  on  class  E,  31  per  cent  on  class  H,  50  per  cent  on  boots  and 
shoes,  37  per  cent  on  sugar,  and  36  per  cent  on  stoves  and  fixtures. 

And  your  petitioners  aver  that  the  several  classes  of  freight  aforesaid  em- 
brace nearly  every  variety  of  merchandise  sold  and  consumed  in  the  Danville 
and  Lynchburg  markets,  and  they  call  attention  to  the  fact  that  the  classes  of 
freight  are  delivered  to  the  merchants  and  inhabitants  of  Lynchburg  at  an 
average  of  36  per  cent  less  than  to  the  merchants  and  inhabitants  of  Danville, 
although  It  is  hauled  through  Danville  to  Lynchburg,  66  miles  farther  from  the 
place  of  shipment  than  Danville. 

5.  That  the  said  Southern  Railway  Ck>mpany  doth  charge  and  receive  from  the 
Inhabitants  and  merchants  of  Danville  for  the  transfer  of  the  following  de- 
scribed property  over  its  lines  from  Louisville,  Ky.,  Frankfort  Ky.,  Chatta- 
nooga, Tenn.,  and  Cincinnati,  Ohio:  On  metallic  paint  from  Chattanooga,  24 
cents  per  hundredweight ;  on  grain  from  Louisville  and  Cincinnati,  21  cents  per 
hundredweight;  on  hay  from  Ix)uisville  and  Cincinnati,  21  cents  per  hundred- 
weight; on  flour,  24  cents  per  hundredweight;  on  meat  and  lard,  27  cents  per 
hundredweight 

And  from  the  merchants  and  inhabitants  of  Lynchburg  the  said  Southern 
Railway  Comi)any  doth  charge  and  receive  the  following  rates  from  said  points 
on  its  lines : 

On  metallic  paints,  15  cents  per  hundredweight;  on  grain  from  Louisville  and 
Cincinnati,  12  cents  per  hundredweight;  on  hay  from  Louisville  and  Cincin- 
nati, 12  cents  per  hundredweight;  on  flour,  12  cents  per  hundredweight;  on 
meat  and  lard  from  Louisville  and  Cincinnati,  15  cents  per  hundredweight;  by 
which  the  Southern  Railway  Company  discriminates  against  Danville  and  in 
favor  of  Lynchburg  to  the  extent  of  60  per  cent  on  paint,  100  per  cent  on  flour, 
60  per  cent  on  grain,  60  per  cent  on  hay,  and  80  per  cent  on  meat  and  lard.  In 
other  words,  the  said  Southern  Railway  charges  the  people  of  Danville  an 
average  of  72  per  cent  more  for  hauling  the  necessaries  of  flour,  meat  and  lard, 
grain  and  hay,  than  it  charges  the  people  of  Lynchburg,  notwithstanding  the 
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fact  that  the  haul  to  Lynchburg  is  made  through  Danville  to  Lynchburg,  a  dis- 
tance of  G6  miles  farther  from  the  point  of  shipment  than  Danyille ;  and  your 
petitioners  state  that  a  similar  difTerence  is  made  against  Danville  by  the  said 
railway  company  on  all  goods  transiwrted  into  the  city. 

6.  That  the  Southern  Railway  Company  and  its  connections  to  the  city  of  New 
Orleans  doth  charge  and  receive  from  the  people  of  Danville  the  following  rates 
and  charges  on  the  staples  of  molasses,  sugar,  rice,  and  coffee  from  New  Orleans : 

On  molasses,  37  cents;  on  sugar,  43  cents;  on  rice,  43  cents;  on  coffee,  51 
cents ;  and  from  the  people  of  Lynchburg  on  the  same  commodities  26  cents,  32 
cents,  and-^  cents  iier  hundred  barrels,  thereby  discriminating  against  Danville 
in  the  fa^ppp  of  Lynchburg  to  the  extent  of  47  per  cent  on  molasses,  36  per  cent 
on  rice  and  sugar,  and  27  per  cent  on  coffee,  or  to  an  average  of  35  per  cent 
against  Danville  in  favor  of  Lynchburg,  although  Danville  is  nearer  by  66  miles 
to  the  i)oint  of  shipment  and  the  haul  to  the  farther  i)oint  is  made  through  the 
nearer. 

7.  That  the  said  Southern  Railway  Company  and  its  connections  leading  to 
Chicago  and  other  cities  in  that  part  of  the  Union  charge  and  receive  from  tlie 
people  of  Danville  a  much  greater  rate  of  freight  than  from  the  people  of  Lynch- 
burg, a  city  G6  miles  farther  from  said  markets  by  said  road  than  Danville. 

For  instauc*e,  on  flour  from  Grand  Rapids  to  Lynchburg,  32  cents  per  barrel ; 
to  Danville,  56  cents  per  barrel ;  on  leather  from  Kenosha,  Wis.,  to  Lynchburg, 
32  cents  per  hundredweight ;  to  Danville,  50  cents  per  hundredweight ;  wi  meat 
and  lard  from  Chicago  to  Lynchburg,  27  cents  per  hundredweight ;  to  Danville, 
39  cents  i)er  hundredweight ;  on  grain  from  Chicago  to  Lynchburg,  17  cents  per 
hundredweight;  to  Danville,  36  cents  per  hundredweight,  and  on  many  other 
articles  of  merchandise,  all  necessary  to  the  wants  of  the  peoi)le  of  Danville  and 
their  trade,  the  same  rate  of  discrimination,  mailing  an  average  of  71  per  cent 
more  for  delivered  goods  at  the  end  of  the  short  haul  than  at  the  end  of  the 
long  haul. 

8.  That  the  sauie  rate  of  discrimination  shown  by  paragraphs  5,  6,  and  7  to 
be  made  in  favor  of  Lynchburg  against  Danville  is  also  made  by  the  said  roads 

■in  favor  of  Richmond  against  Danville.  Your  petitioners  are  aware  that  against 
the  wrongs  complained  of  in  paragraphs  6  and  7,  in  which  it  is  shown  that  the 
Southern  Railway  Company  and  its  connections  to  New  Orleans  and  Chicago 
and  other  points  and  the  Northwest  malse  unjust  discrimination  against  Dan- 
ville, your  honorable  body  can  give  no  relief,  l)ecau8e  the  connections  of  the 
Southern  Railway  Company  in  those  transactions  do  not  transact  business  in 
the  State  of  Virginia,  and  are  not  subject  to  the  Virginia  laws ;  but  as  to  those 
wrongs  recited  in  paragraph  4  and  paragraph  5,  against  the  Southern  Railway 
Company  and  the  water  carriers  connecting  at  Norfolk  and  the  Southern  Rail- 
way Company  alone,  they  are  advised  that  as  all  of  said  coriKjratious  either 
derive  their  charter  from  the  State  of  Virginia  or  do  business  in  the  State  they 
are  subject  to  State  jurisdiction  and  amenable  to  State  laws.  They  show  that 
the  wrongs  and  injuries  complained  of,  by  which  other  cities  are  given  an  unjust 
advantage  of  the  city  of  Danville,  have  been  going  on  against  the  latter  city  for 
thirteen  years,  until  the  consequence  is  becoming  disastrous  to  Danville.  It  is 
depriving  her  of  her  trade,  cutting  down  her  iK)imlation,  increasing  the  costs  of 
living  to  her  i)eople,  diminishing  the  value  of  her  real  estate,  and  Increasing  the 
burden  of  taxation  upon  her  citizens  in  order  to  meet  the  interest  upon  her  vot- 
porate  debt  and  the  expenses  of  her  municipal  government.  They  show  that 
new  business  enterprises  will  not  come  to  Danville  on  account  of  the  freight  dis- 
crimination against  her,  and  they  assert  that  extensive  enteri)rises  have  refused 
to  come  and  have  gone  elsewhere  for  that  reason. 

They  are  advised  that  railroads  are  public  highways,  and  the  fundamental 
characteristic  of  public  highways  is  the  right  of  all  persons  to  use  those  high- 
ways upon  equal  terms ;  and  for  railroads  to  deny  this  equality  is  a  misuser  of 
their  franchises  and  good  cause  for  their  forfeiture;  and  for  a  State  to  permit  a 
railroad  of  its  own  creation,  or  those  doing  business  within  its  limits,  to  build 
up  one  of  its  cities  at  the  expense  of  another,  or  to  oppress  one  part  of  its 
inhabitants  with  burdens  in  order  that  favors  may  be  l>estowed  uix>n  others,  is, 
they  respectfully  submit,  an  Indefensible  act  of  government. 

Your  petitioners  further  show  that  the  city  of  Danville,  in  its  own  name.  In 
concert  with  a  numl>er  of  its  citizens,  feeling  aggrieved  at  tlie  arts  recited  above, 
and  finding  that  section  1208  of  the  Code  of  Virginia,  1887.  which  they  believe 
would  have  given  them  partial  relief  in  the  courts  of  the  State,  had  been 
repealed,  laid  the  subject  of  said  discrimination  before  the  Interstate  Commerce 
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Commission,  and  that  tribunal,  after  hearing  and  rehearing  the  case,  in  two 
decisions  sustained  the  charge  of  the  city  of  Danville  and  ordered  the  said  dis- 
criminations to  cease;  but  the  Southern  Railway  Company  has  refused  to  obey 
the  order  of  the  Commission  and  is  preparing  to  appeal  to  the  Federal  courts,, 
where  the  case  may  be  long  delayed,  while  in  the  meantime  the  ruinous  discrimi- 
nation will  go  on  against  the  city  of  Danville. 

Your  petitioners  therefore  pray  that  the  general  assembly  may  reenact  section 
1208  of  the  Code  of  1887,  and  give  to  the  citizens  of  Danville  a  remedy  in  the 
courts  of  the  State  against  the  wrongs  and  injuries  of  which  they  complain. 

And  they  will  ever  pray,  etc. 


The  City  of  Danville,  Va.,  by  Robt 
Brydon,  clerk  of  council. 

The  Danville  Tobacco  Association,  by 
O.  Wemple,  president. 

The  Danville  Business  Men*s  Associa- 
tion, by  Jno.  W.  Carter,  president; 
Jas.  W.  Carter,  secretary. 

Harry  Wooding,  mayor. 

A.  M.  Aiken,  Judge  corporation  court 
D.  A.  Overbey,  president  city  council. 
P.  H.  Boisseau,  city  sergeant 

J.  B.  Anderson,  commissioner  of  reve- 
nue. 

Geo.  P.  Geoghegan,  city  treasurer. 

R,  H.  Herndon,  city  collector. 

R.  H.  Woolfolk,  high  constable. 

C.  A.  Ballon,  city  engineer. 

Frank  Talbott,  secretary  water  and 
light  department. 

N.  F.  Reid,  fire  marshal. 

Lewis-Martin  Shoe  Co. 

Holland's  Warehouse. 

Andrew  Jamieson. 

R.  A.  White  Gun  Co. 

N.  H.  Turbiville  &  Co. 

R.  L.  Ramey  &  Co. 

C.  C.  Snead  &  Co. 
Piedmont  Hardware  Co. 
Overbey  &  Swanson  Bros. 
Jno.  P.  Swanson. 

D.  Arrington. 
W.  R.  Wray. 

Hodnett,  Vass,  Watson  Ca 
H.  L.  Ferrell. 
City  Shoe  Store. 
Hodnett  Clothing  Stora 

B.  Y.  Fretwell. 
L,  D.  Moorefleld. 
G.  W.  Bell. 

Robinson's  5  and  10  Cent  Store. 

W.  P.  Robinson. 

L.  C.  Clarke  &  Co. 

A.  E.  Gray. 

F.  O.  Kldd. 

P.  R,  Jones*  Sons. 

C.  O.  Holland  &  Co. 
W.  A.  Harnsberger. 

J.  R.  Noell  Manufacturing  Co. 

Hannah  &  Dudley. 

W.  H.  Barksdale. 

J.  T.  Orgain  &  Co. 

C.  D.  Noell  &  Co. 

H.  T.  Pearson. 

N.  P.  Robertson. 

W.  J.  Dodson. 

Gnerrant  Bros. 


W.  C.  Hurt  Tobacco  Co. 

Waddlll  Printing  Co. 

Julian  Meade. 

Dan  Valley  Hardware  Co. 

H.  W.  Cole  &  Co. 

Cbas.  C.  Neal. 

S.  T.  Nowlin. 

Lanier  Bros. 

H.  A.  Wiseman  &  Son. 

J.  G.  Witcher. 

L.  L.  Lanier. 

S.  W.  Martin. 

F.  Clarke. 

Boatwright  Bros.  Co. 

Schoolfleld,  Boatwright  &  Co. 

H.  S.  Lanier.  . 

J.  Goldsmith  &  Co. 

Jno.  W.  Ferrell  Furniture  Co. 

Sumter  George. 

W.  H.  Cobb  &  Co. 

W.  T.  Harris. 

I.  Rosenstock. 

E.  H.  Miller  &  Co. 
J.  Brafman. 

The  Danville  Haberdasher. 
A.  D.  Keen  &  Co. 
L.  Herman. 
J.  N.  Wyllle  &  Co. 

J.   B.   Westbrook*s  Foundi^y  and  Ma- 
chine Co. 
Wheatley  Buggy  Co. 
C.  A.  Howard. 
J.  L.  Maden. 
J.  L.  Bagley. 
J.  G.  Covington, 
W.  W.  Williamson. 
A.  W.  Canter. 
A.  D.  Starling. 
C.  W.  Price. 
W.  D.  Rowe. 
J.  E.  Sliaw  &  Co. 
Jas.  Brewer  &  Son. 
J.  L.  Horner  &  Co. 
Cabell,  Cabell  &  Custer, 
David  Jones  &  Co. 
C.  A.  Howard. 
O.  Wemple. 
J.  T.  Hamlin. 

F.  W.  Townes. 

C.  R.  Gentry  Brothers. 

W.  W.  Watklns. 

Francisco's. 

T.  A.  Fox  A  Co. 

Geo.  T.  Fitzgerald  &  Co. 

O.  D.  Electric  Co. 

Hessberg  Bottling  Ooi. 
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L.  T.  Puryear  &  Co. 

W.  N.  Brown. 

Ruffin,  Edmunds  &  Go. 

J.  B.  Ruffin. 

W.  B.  Meade. 

Chas.  Orchard. 

J.  A.  Reagan. 

Reagan  &  Walton. 

Swann  &  Holland. 

The  Tobacco  and  W.  H.  Trading  Co. 

Greenhow  Maury. 

E.  K.  Jones  &  Co. 

Chas.  E.  Hughes  &  Go. 

Uickey  ft  Cousins. 

Danville  Tobacco  Ga 

L.  G.  Martin. 

W.  R.  Mitchell. 

Geo.  S.  Hughes. 

W.  W.  Gill. 

J.  M.  Covington. 

H.  B.  Henry. 

T.  C.  Guerrant 

Geo.  E.  Tucltett  &  Co. 

J.  E.  Bonldin. 

H.  L.  Boatwright 

Turpln  &  Wood. 

G.  B.  Turpin. 

R.  M.  Hubbard  ft  Co. 

C.  E.  Slaughter. 

Riverside  Cigar  Co. 

Jno.  B.  Thomas. 

H.  W.  Tucker. 

G.  S.  Burch. 

E.  T.  Crews. 

T.  S.  Williamson  &  Co. 

W.  A.  Hines. 

S.  M.  Millner  ft  Co. 

J.  R.  Bowles. 

A.  G.  l^Mller. 

Danville  Hwdware  Co. 


W.  W.  WaddUl. 
Chas.  H.  East 
W.  H.  Farley  ft  Co. 
Jna  W.  Carter  ft  po. 
J.  A.  Lawson. 
Averett  ft  Harvey. 

D.  H.  Dugger  ft  Bro. 
G.  L.  Martin. 
Maryland  Creamery  Co. 
Star  Laundry  Co. 

M.  W.  Berger  Bargain  House. 

F.  L.  GiU  ft  Co. 

C.  W.  Guerrant 

Danville  Steam  Laundry. 

Crews,  Williamson  ft  Ca 

Cash  Grocery  Co. 

Northside  Shoe  Store. 

J.  R.  Harris  ft  Bro. 

Walton  ft  Lanier. 

Booth  Bros. 

H.  C.  Ficklen. 

Jno.  B.  Boatwright 

B.  M.  Walker. 

J.  G.  Claiborne. 

W.  G.  Holman. 

Harry  P.  Guerrant 

Free  Press  Publishing  Co, 

B.  C.  Friend. 

E.  G.  Moseley  ft  Co. 
W.  P.  Hodnett 

C.  H.  Hickey. 
M.  I.  Hessberg. 
Dibrell  Bros. 

A.  B.  Carrington. 
Russell  J.  Coles  ft  Co. 
Barrow  Lumber  Co. 
J.  C.  Bruce. 
Maxwell  Tobacco  Co. 
W.  P.  Tyree. 


The  petition  which  was  presented  before  your  committee  on  the 
8th  day  of  May  was  before  the  two  legislative  bodies  of  the  city  of 
Danville.  One  of  the  gentlemen  who  came  to  Washington  to  appear 
l)efore  this  committee  was  present,  and  was  one  of  the  two  men  who 
voted  against  the  passage  oi  the  resolution  to  send  the  petition  to  this 
committee.  They  had  full  and  fair  notice  thereof.  There  was  no 
attempt  at  secretiveness,  because  it  was  known  that  the  overwhelming 
sentiment  of  the  city  of  Danville  was  in  favor  of  this  petition. 

Subsequent  to  the  time  when  these  gentlemen  appeared,  the  devel- 
opments which  I  stated  in  the  beginning  of  my  statement  with  refer- 
ence to  the  subsequent  resolutions  of  the  board  of  aldermen,  the  com- 
mon council,  and  the  commercial  association,  and  the  meeting  of  the 
business  men  and  citizens  generally  of  the  city,  occurred,  and  they 
have  been  sent  and  presented  to  this  committee. 

Now,  but  one  or  two  other  facts.  Mr.  Pritchett,  one  of  the  gentle- 
men who  spoke  before  this  committee,  stated  that  he  was  interests 
in  outgoing  freights — ^that  is,  in  getting  out  of  Danville  products 
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produced  in  Danville;  that  he  was  not  interested  in  incoming  freight 
and  consequently  was  not  informed  as  to  the  status  of  those  particular 
freights.  I  think  I  can  safely  say  that  the  chief  product  of  the  city 
of  Danville  in  the  sense  in  which  he  used  it  is  tobacco.  The  sales  of  - 
tobacco  in  that  town  will  average  45,000,000  pounds  per  annum,  and 
each  and  every  pound  thereof  is  shipped  out  after  being  rehandled  or 
manufactured  irom  the  raw  leaf.  In  order  to  get  that  tobacco  out 
of  the  city  of  Danville.a  favorable  and  fair  freight  rate  of  course  is 
advantageous  and  highly  beneficial,  and  in  that  connection  I  beg  leave 
to  submit  the  ninth  section  of  the  petition  of  the  city  of  Danville  to 
the  Interstate  Conmierce  Commission  in  1899 : 

That  the  defendant,  The  Southern  Railway  Ck)mpany,  doth  charge  and  receive 
from  persons  in  the  city  of  Lynchburg  and  the  city  of  Richmond,  Va.,  for  the 
transportation  of  leaf  tobacco  over  its  line  to  Louisville,  Ky.,  24  cents  per 
hundred  pounds,  and  from  complainants  and  others  in  Danville,  Va.,  to  Louis- 
ville, Ky.,  over  the  main  line  and  In  the  same  direction  and  under  substantially 
similar  circumstances  and  conditions,  40  cents  per  hundred  pounds,  the  distance 
from  Richmond  to  Louisville  being  140  miles,  and  from  Lynchburg  66  miles, 
greater  than  the  distance  from  Danville  to  Louisville,  and  the  shorter  distance 
from  Danville  being  included  in  the  longer  distance  from  Richmond  and 
Lynchburg. 

So  that  the  chief  product  of  the  city  of  Danville,  so  far  as  its  pros- 
perity and  growth  are  concerned,  is  as  heavily  discriminated  against 
as  the  incoming  freights  from  the  North  and  West,  about  which  Mr. 
Pritchett  admits  he  knows  nothing.  In  our  hearing  before  this  com- 
mittee Judge  Aiken  was  asked  a  question  in  reference  to  the  coal 
rates  of  the  city  of  Danville  by  the  chairman  of  this  committee,  and 
m  order  to  answer  it  I  have  brought  with  me  the  facts  about  those 
coal  rates,  showing  that  there  is  a  discrimination  against  the  city 
of  Danville  in  coal  rates  from  the  West,  and  we  are  permitted  to 
handle  only  Norfolk  and  Western  coal.  We  never  see  a  pound  of 
Chesapeake  and  Ohio  coal,  or  practically  none.  We  never  see  a 
pound  of  Southern  Railway  coal.  We  are  not  permitted  to  haul  any 
of  the  Tennessee  coal,  the  West  Virginia  coal  (other  than  from  the 
Norfolk  and  Western  territory),  or  from  other  western  fields,  and, 
^further,  the  haul  from  Lynchburg  to  these  fields  is  $1.60  per  ton, 
while  the  haul  to  Danville  is  $2.30  per  ton,  a  discrimination  of  70 
cents  for  a  65-mile  haul. 

I  herewith  file  this  coal  schedule  as  a  part  of  my  remarks: 

Interstate  Ck)MMEBCE  Ck)MMissioN,  Office  of  the  Auditor, 

Washington,  January  24,  1905. 

[Memorandum. — Letter  of  Alexander  Helper,  secretary-treasurer  of  the  Commercial  Asso- 
ciation, Danville,  Va.  Rates  on  coal  of  the  Chesapeake  and  Ohio  and  Norfolk  and 
Western  railways  to  Virginia  points.] 

Referring  to  the  accompanying  letter  of  Mr.  Alexander  Helper,  secretary- 
treasurer  of  the  Commercial  Association,  Danville,  Va. : 

Attached  hereto  are  two  statements  (Nos.  171  and  172),  one  showing  rates  on 
coal  published  by  the  Norfolk  and  Western  Railway  from  various  districts  to 
Important  points  In  Virginia,  and  the  other  showing  the  published  rates  of  the 
Chesapeake  and  Ohio  Railway  on  coal  from  New  River  and  Kanawha  districts 
to  Virginia  points,  as  requested. 

Respectfully  submitted. 

J.  M.  Smith,  Aitditor. 
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[No.  171.] 

Statement  shotcing  rates  on  coal,  carload  minimum  SOyOOO  pounds  (except  as 
noted),  from  and  to  points  named  helow,  via  Norfolk  and  Western  Railtcay, 

[Rates  per  ton  of  2,000  pounds.] 


To— 


Cleveland  Va 

Norton,  va 

Bristol,  Va 

SaltviUe,  Va 

Roanoke,  Va 

Lynchbnrg,  Va 

Petersburg,  Va 

Suffolk,  Va 

Norfolk,  Va 

Winston-Salem,  N.  C 

Shenandoah,  Va 

Manassas,  Va.a 

Charlottesville,  Va." 

Danville,  Va.a 

Strasburgi  Va. « 

Warrenton,  Va. « 

Blnemont,  Va.  a 


From  Pocahontas 
district. 


Steam. 


fi.eo 

1.60 
1.65 
1  65 
1.60 
1.60 
1.60 
1.60 
1.60 
8.30 
1.80 
2.40 
1.60 
2.30 
2.40 
2.40 
8.30 


Domestic. 


$1.80 
1.80 
1.85 
1.86 
1.80 
1.80 
1.80 
1.80 
1.80 
2.40 
2.00 
2.50 
1.80 
2.40 
2.50 
2.50 
8.40 


From  Thacker  dis- 
trict 


Steam.    Domestic. 


$1.70 
1.70 
1.75 
1.75 
1.70 
1.70 
1.70 
1.70 
1.70 
2.40 
1.90 
2.55 
1.76 
2.45 
2.55 
2.55 
3.45 


$1.90 
1.90 
L96 
1.95 
1.90 
1.90 
1.90 
1.90 
1.90 
2.50 


10 
65 
95 
55 
65 
2.65 
8.55 


From  Kenova  dis- 
trict. 


Steam. 


$1.80 
1.80 
1.85 
1.85 
1.80 
1.80 
1.80 


,80 
80 
.50 
.00 
60 
80 
2.50 
2.60 
2.60 
8.50 


1. 
1. 
2. 
2. 
2. 
1. 


Domestic 


$2.00 
2.00 
&Q6 
2.05 
2.00 
2.00 
2.00 
2.00 
2.00 
2.00 
2.20 
2.70 
2.00 
2.60 
2.70 
2.70 

aeo 


*  Carload  minimum,  40,000  pounds. 
Norfolk  and  Western  Railway,  I.  C.  C,  Nos.  1563-B  and  1995-B. 


[No.    172.1 

Statement  showing  rates  on  coal,  carload,  minimum  S0,000  pounds,  from  and  to 
points  named  below  via  Chesapeake  and  Ohio  Railway . 

[Rates  per  ton  of  2,000  pounds.] 


To- 


Norfolk.  Va 

Newport  News,  Va 

Richmond,  Va 

Orange,  Va 

Chartottesville,  Va 

Basic,  Va 

Staunton,  Va i 

Clifton  Forge,  Va 

Covington,  V  a 

Hot  Springs,  Va 

Lynchbnrg^a 

Lexington,  Va 

Newcastle,  Va 

Petersburg,  Va 

Fredericksburg,  Va 


From  New  River 
district. 


Steam. 


$l.a5 
1.60 
1.60 
1.60 
1.40 
1.40 
1.40 
1.30 
1.30 
1.30 
l.«0 
1.40 
1.60 
1.85 
1.85 


Domestic. 


$2.10 

\.m 

1.86 
1.85 
1.55 
1.55 
1.55 
1.45 
1.45 
1.56 
1.86 
1.65 
1.86 
2.06 
2.00 


From  Kanawha 
district. 


Steam. 


$1.96 
1.70 
1.70 
1.70 
1.50 
1.60 
1.50 
1.40 
1.40 
1.40 
1.70 
1.60 
1.70 
1.96 
1.95 


Domestic. 


$2.20 
1.96« 
1.95 
1.96 
1.66 
1.66 
1.66 
1.55 
1.55 
1.66 
1.95 
1.75 
1.95 
2.20 
2.10 


Chesapeake  and  Ohio  Railway  I.  C.  C.  Nos.  2794,  8020,  and  8282. 

Now,  Mr.  Chairman,  this  condition  of  the  city  of  Danville  is  accen- 
tuated by  the  fact  that  it  is  a  close  competitor  of  the  city  of  Lynch- 
burg. 

Senator  Kf.an.  Is  not  that  all  there  is  in  it? 

Mr.  Withers.  No. 

Senator  Kean.  Have  not  you  had  this  case  before  the  Interstate 
Commerce  Commission  ? 

Mr.  Withers.  Yes,  we  have,  and  we  won  it. 
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Senator  Kean.  You  had  it  also  in  court? 

Mr.  Withers.  Yes. 

Senator  Kean.  And  the  court  decided  against  you? 

Mr.  Withers.  Yes;  on  the  ^ound,  as  I  understand,  that  the  con- 
ditions which  were  geographically,  climatically,  and  commercially 
similar  at  Lynchburg  and  Danville  have  been  destroyed  by  crushing 
all  competition  at  Danville,  without  knowing,  so  far  as  the  record 
shows 

Senator  Kean.  But  how  are  we  going  to  create  competition  at 
Danville  ? 

Mr.  Withers.  I  think  you  can  do  it  by  approving  the  Interstate 
Commerce  Commission's  ruling,  which  said  that  a  10  or  15  per  cent 
additional  from  the  haul  to  Lynchburg  and  Danville  was  a  fair  rate. 

Senator  Kean.  The  court  said  it  was  not. 

Mr.  Withers.  It  did,  but  it  said  it  under  the  conditions  I  have 
recited,  that  the  destruction  of  competition  destroyed  otherwise 
similar  conditions,  taking  the  reverse  of  the  English  courts  in  that 
respect,  as  I  understand  it. 

benator  Kean.  How  would  you  amend  the  law  to  have  it  decide 
that  the  court  shall  decide  your  way? 

Mr.  Withers.  Why,  sir,  to  let  the  Interstate  Commerce  Commis- 
sion fix  a  rate  and  allow  that  fact  to  go  to  the  Supreme  Court  and 
have  that  stand  unless  it  is  confiscatory  and  without  due  process  of 
law  takes  the  property  of  the  railroad  company. 

Senator  Kean.  There  is  no  question  of  reasonableness? 

Mr.  Withers.  No;  except  in  that  way,  and  let  the  question  of 
crushing  competition  be  thoroughly  presented  to  the  court,  which 
we  have  not  been  able  to  present  because  of  the  dismissal  of  the  suit. 

Senator  Kean.  Yes ;  but  the  State  of  Virginia  suppressed  the  com- 
petition. 

Mr.  Withers.  Well,  the  State  of  Virginia  suppressed  it  only  in 
this  way,  that  after  competition  had  been  destroyed  and  the  Rich- 
mond and  Danville  Raih'oad  having  gone  into  the  hands  of  a  receiver, 
and  come  out  of  the  hands  of  a  receiver,  sought  to  reorganize  itself 
under  the  name  of  the  Southern  Railway  Company  and  asked  that  its 
old  powers  be  conferred  upon  it,  and  in  that  way  the  legislature 
affirmed  its  act  by  conferring  its  old  powers  upon  it.  It  is  the  same 
railroad  and  practically  the  same  corporation  reorganized  under  a 
new  name. 

Now,  I  desire  to  add,  as  a  further  statement,  that  the  conditions 
which  exist  in  Virginia  are  on  a  sliding  scale  to,  practically,  Atlanta, 
Ga.;  that  is,  this  sliding  scale  goes  as  far  south,  or  practically  as  far 
south,  as  Atlanta,  Ga.  You  have  already  heard  from  the  testimony 
to-day  that  the  city  of  Charlotte,  N.  C,  is  complaining  of  discrimina- 
tions of  freight  rates  four  times  as  great  as  to  the  city  of  Lynchburg, 
and  there  is  no  water  competition  to  Lynchburg.  We,  as  a  competi- 
tor, naturally  feel  the  effect  of  that  conflict  more  acutely  and  know 
it  more  readily  than  the  cities  far  to  the  south  of  us,  because  the  com- 
petition between  them  and  Lynchburg  is  not  so  great.  We  represent 
a  condition  that  exists  all  over  the  South  Atlantic  States  between 
the  points  named,  if  not  farther,  and  we  are  bearing  the  brunt  of  it 
because  we  are  nearest  to  the  man  or  the  community  having  the 
greatest  advantage  over  any  of  the  cities  discriminated  against, 
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If  the  resolutions  of  the  mass  meeting  have  not  been  sent  here  and 

[)resented  to  this  committee,  I  suppose  I  may  be  permitted  the  privi- 
ege  of  filing  them. 
Senator  Kean.  Yes. 

Mr.  Withers.  That  is  all  I  desire  to  say. 
Senator  Kean.  You  are  excused. 

STATE-MADE  BATES  IN  FEANGE. 

Senator  Kean.  With  the  permission  of  the  conmiittce,  I  will  ask  to 
have  incorporated  in  the  record  of  the  hearings  the  following  extract 
from  the  New  York  Sun  newspaper  of  May  21,  1905 : 

STATE-MADE    RATES    IN     FRANCE — FRENCH    RAILROAD    EXPERT    TELLS    OF 

THEIR    EVILS COMPANIES    AND    THE    PUBLIC    ALIKE    8UFFFJI    BECAUSE 

THE   GOVERNMENT   REGULATES   THE   CHARGES ^EFFECT  OF   POLITICS   IN 

FIXING  RATES — AMERICAN  SYSTEM  BEST. 

Washington,  May  ISO. 

Of  all  foreign  countries  that  have  tried  railway  regulation  by 
Government  authority,  tlic  one  in  which  the  situation  is  most  useful 
for  comparison  with  the  United  States  is  France. 

In  France  the  railways  arc  not  owned  by  the  Government,  but  rail- 
way rates  are  fixed  by  governmental  authority,  as  has  been  proposed 
for  the  United  States.  M.  Emile  Heurteau^  president  of  the  Orleans 
Railway  and  one  of  the  foremost  railway  administrators  of  France, 
who  came  here  as  a  delegate  to  the  International  Railway  Congress, 
gave  an  interview  before  leaving  Washington  to-day  in  which  he 
explained  the  working  of  railway  regulation  in  his  country. 

"  The  maximum  changes  which  the  railways  of  France  may  make 
for  carrying  merchandise,"  said  M.  Heurteau,  "  are  fixed  by  a  con- 
tract made  by  each  company  with  the  Government,  this  contract  being 
in  effect  the  company  s  charter.  The  Government  designates  the 
exact  course  along  which  roads  shall  be  built,  in  some  cases  laying 
it  through  territory  which  would  not  be  profitable  for  private  man- 
agement to  operate  in  without  some  sort  of  subvention. 

"  This  subvention  the  State  gives  in  the  form  of  an  advance  or  loan, 
on  which  the  company  must  pay  4  per  cent  interest  and  which  must 
be  returned  within  a  specifiea  period.  During  that  period  the  com- 
pany may  not  declare  aividends  above  a  fixed  figure,  the  surplus  that 
might  otherwise  go  to  dividends  being  used  in  reducing  the  loan. 

''At  the  end  of  the  specified  term,  usually  ninety-nine  years,  the 
railroad  becomes  the  property  of  the  State  outright,  except  for  its 
rolling  stock,  on  which  the  Government  holds  a  lien,  to  guarantee  the 
pavment  of  any  of  the  advance  remaining  unpaid  at  that  time. 

"  This  makes  possible,  you  see,  the  building  of  railroads  in  places 
where  the  Government  restrictions  would  otherwise  make  it  impos- 
sible. Naturally,  it  is  the  taxpayer — the  merchant  and  shipper  who 
think  they  are  getting  so  much  benefit  from  the  State's  interference 
in  the  railroad  business — who  pays  for  all  these  things. 

"  It  is  the  taxpayer — the  merchant  and  the  shipper — who  pays  for 
the  construction  and  maintenance  of  canals  and  canalized  rivers — 
the  latter  ^natural  water  courses  artificially  deepened  or  straight- 
ened— which  in  some  places  make  the  existence  of  a  profitable  rail- 
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road  almost  impossible,  and  in  others  centralize  industry  and  traffic 
to  the  detriment  of  sections  of  the  country  that  do  not  have  similar 
advantages. 

"  There  is  no  provision  at  all  for  the  State's  regulating  charges  for 
water  transportation.  The  waterways  are,  in  the  eye  of  the  law, 
public  highways.     The   vessel  owner  may  charge  as  much  as  he 

f)leases  for  the  services  he  gives,  and,  inasmuch  as  it  costs  him  much 
ess  to  render  than  like  service  costs  the  railway,  he  can  depress  his 
rates  and  raise  them  with  impunity,  so  as  seriously  to  affect  the 
trend  and  movement  of  traffic. 

"  This  is  not,  however,  competition  in  the  true  sense.  It  produces 
such  results  as  these : 

"  In  the  region  north  of  Paris,  which  is  tlie  great  industrial  section 
of  France,  a  very  large  proportion  of  the  tramc  is  carried  by  canals, 
which  you  abandoned  long  ago  in  this  country  as  out  of  date,  which 
are  slow  and  subject  to  all  manner  of  hindrances  from  the  necessity 
of  repair,  the  jam  of  ice  in  winter,  and  what  not.  In  southern  France 
a  very  large  share  of  the  freight  between  Marseille  and  Paris,  for 
example,  moving  in  either  direction,  goes  around  the  coast  line  in- 
stead of  directly  by  rail. 

"  You  can  easily  see  the  effect  of  this.  The  people  are  practically 
deprived  of  the  more  efficient  means  of  transportation  in  the  interests 
of  the  less  efficient.  This  would,  of  course,  mean  much  more  in  the 
United  States  than  it  does  in  France  even,  for  your  great  Middle 
West,  especially. 

"  What,  you  ask,  is  the  cause  of  this?  It  is  that  the  Government 
will  not  allow  the  making  of  railroad  rates  that  will  take  the  traffic 
off  the  canals,  and  its  reiusal  to  allow  this  is  due  to  political  pres- 
sure sometimes,  to  the  jealousy  of  one  community  toward  another, 
to  the  powerful  influence  of  the  vessel  owners  to  whom  the  present 
arrangement  is  of  such  vast  financial  benefit,  to  the  difficulty  of  ever 
getting  a  governmental  machine  to  reverse  its  action  or  to  modify  its 
mechanical  methods. 

"  The  inelasticity  that  Government  ownership  or  close  Government 
supervision  invariably  brings  makes  it  impossible  that  French  rail- 
road rates  should  go  below  me  point  at  which  the  boats  on  the  water- 
ways do  business. 

"  Not  only  does  the  Government  never  give  its  consent  to  the  rais- 
ing of  rates,  as  might  be  expected,  but  also,  extraordinary  as  it  may 
seem  to  Americans  who  have  had  no  experience  with  governmental 
control  of  such  things,  it  frequently  withholds  its  consent  from  lower- 
ing them.  Our  only  protection  is  that  our  contracts  with  the  Gov- 
ernment have  fixed  maximum  charges  so  long  as  the  present  agree- 
ments are  in  force. 

"  We  would  be  only  too  glad  to  adopt  the  American  system  of  fix- 
ing the  lowest  rates  proper  and  making  up  the  loss  of  profit  on  each 
shipment  out  of  the  increased  volume  of  business  they  make  the  rail- 
ways available  to,  which  is  the  only  economically  and  commercially 
right  and  sensible  way  of  doing.  We  would  be  glad  to  build  up  our 
territory  as  the  American  railways  do,  by  encouraging  its  industries, 
by  opening  its  markets,  by  enabling  it  to  compete  with  other  terri- 
tories contributing  to  the  same  markets. 

"  But  we  can  not  do  that.  The  State  controlled  rates  prevent  it, 
however  strong  our  desire  or  the  people's  may  be. 
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"  The  basis  on  which  freight  rates  are  made  in  France  is  generally 
that  of  distance.  In  fact,  it  is  impossible  that  any  Government  or 
Government  commission  should  make  rates  on  any  other  basis. 

"  This  tape-measure  basis  is  the  easiest  to  defend  against  charges 
of  discrimination,  in  spite  of  its  real  injustice  and  its  absolutely  un- 
sound economy  which  a  moment's  thought  will  show.  It  avoids 
trouble  and  affords  excuses,  and  vour  Government  official's  chief 
thought  is  to  avoid  trouble  for  himself  for  he  is  first,  last,  and  all  the 
time  a  politician. 

"  Railroads  under  Government  supervision  must  set  their  rates 
close  to  the  maxima  then  and  maintain  them  there,  for  their  own 
salvation.  There  are  many  times  when  if  it  were  possible  we  would 
like  to  lower  freight  charges  to  meet  some  special  emergency,  such  as 
the  necessities  of  a  district  suffering  from  a  crop  failure,  for  example. 

"  That  is  not  philanthropy,  but  commercial  sense,  to  help  the  man 
who  creates  business  for  you  when  he  is  hard  pressed,  and  to  increase 
the  volume  of  traffic  that  is  falling  because  people  have  not  the  money 
to  pay  the  price  they  have  been  accustomed  to  pay  easily.  But  if  we 
should  once  lower  our  rates — possibly  to  the  point  of  loss,  as  Ameri- 
can railways  have  done  frequently  in  crises — we  would  not  be  allowed 
to  restoi'e  them  later,  when  they  should  fairly  be  restored. 

"  Occasionally,  temporary  rates  are  made  for  the  term  of  a  year, 
say,  but  it  is  quite  exceptional.     And  why,  do  you  suppose? 

"  The  process  of  reducing  rates  under  our  system  of  Government 
regulation,  which  is  as  liberal  as  any  European  system  of  the  kind, 
involves  so  many  hearings,  discus.sions,  and  disputes  bv  rival  boards 
of  trade  and  chambers  of  commerce,  deputies,  politicians,  shippers, 
and  the  rest  of  them  that  it  takes  many  months  and  sometimes  years 
to  get  permission  to  make  a  reduction  in  charges. 

"By  that  time  the  necessity  for  which  the  reduction  was  asked  is 
passea.  It  will  do  neither  the  railroad  nor  the  coninumity  any  good ; 
and  so  we  do  not  ask  for  such  things. 

"  It  may  seem  curious  to  Americans,  but  no  reduction  of  rates  has 
ever  been  made  in  France  to  meet  the  needs  of  the  railroads,  however 
much  they  might  want  it.  A  striking  inj^tance  of  how  Government 
regulation  works  in  this  particular  is  the  experience  of  my  own  road 
in  common  with  others  a  few  years  ago,  when  the  j^hylloxera  attacked 
the  vineyards  of  southern  France. 

"  There  was  no  wine  making  to  speak  of  in  France  then,  and  the 
country's  supply  was  imported  from  Spain.  Over  there  wine  is  a 
staple,  a  necessity  of  the  poor  man  as  well  as  the  rich,  and  we  made 
a  low  rate  for  bringing  it  from  Spain  into  Paris. 

"  The  deputies  or  the  vineyard  districts  protested,  however,  because 
they  said  we  were  carrying  Spanish  wine  as  cheaply  as  we  were 
carrying  French  wine.  The  railroads  were  obliged  to  restore  the 
high  rate,  and  immediately  the  wine  went  to  Paris  from  Spain  by 
water,  through  the  canals  and  canalized  rivers. 

"  In  order  to  make  this  water  transportation  easier,  the  Govern- 
ment made  large  extra  appropriations  for  the  canalization  of  the 
Seine  at  that  time.  The  citizen  whose  temporarily  nonexistent  indus- 
try was  being  '  protected '  partly  for  the  benefit  of  foreign  ship- 
owners, it  would  appear,  was,  as  a  taxpayer,  contributing  his  francs 
for  this  canal  construction  and  repair  when  he  could  least  afford  iU 
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"As  I  have  told  you,  our  charges  for  transporting  freight  are  fixed 
in  the  railway's  original  contract  with  the  Government  and  set  down 
^  in  the  cahier  des  charges — what  you  would  call  tariff  sheet  or  rate 
'book  I  suppose.  For  obvious  reasons  the  railways  never  have  con- 
sented to  give  the  State  the  right  to  lower  these  maximum  charges, 
not  can  it  be  expected  that  they  ever  will  consent  to  such  a  thing. 

"  Our  contract  with  the  Government  is  like  any  other  contract.  It 
can  not  be  altered  except  with  the  consent  of  both  parties.  Any 
form  of  government  supervision  short  of  absolute  government  owner- 
ship must  be  based  on  contracts  of  that  kind,  otherwise  what  pro- 
tection would  there  be  for  the  vested  interests. 

"  Petitions  for  lower  rates  are  made  to  the  director  of  railways 
from  time  to  time,  and  perhaps  he  will  suggest  the  desirability  of 
considering  some  of  them,  but  he  has  no  power  to  enforce  such  de- 
mands. Of  course  sometimes  we  must  yield  to  such  petitions  against 
our  better  judgment,  when  they  are  evidently  nothing  less  than  sec- 
tional selfishness.  The  pressure  which  any  government  can  bring 
to  bear  is  tremendous,  and  may  not  be  withstood  in  certain  circum- 
stances, even  though  it  may  threaten  industrial  misfortune. 

"  The  wonderful  growth  and  development  of  the  United  States  is 
the  admiration  of  the  whole  world.  I  have  no  doubt  it  is  to  be 
attributed  largely  to  the  freedom  you  have  always  enjoyed  in  your 
commercial  and  industrial  life. 

"  Opportunity  is  given  here  for  railways  and  communities  to  be 
mutually  helpful,  and  splendid  use  has  been  made  and  is  being  made 
of  it.  The  few  cases  of  complaints  against  your  railways,  the  ex- 
pansion of  trade  through  the  opening  of  European  markets  to  the 
producers  of  your  Central  and  Western  States,  who  are  enabled  to 
deliver  their  products  abroad,  the  low  cost  of  transportation  that 
enables  them  to  compete  there  with  the  foreign  producer  near  at  hand, 
whose  railways  are  in  no  position  to  help  him — all  these  things 
seem  to  me  sufficient  evidence  of  the  success  and  desirablity  of  the 
American  practice  in  the  management  and  regulation  of  railway 
matters. 

"Any  economist,  any  business  man,  any  transportation  manager 
will  tell  you  that  the  present  American  method  of  fixing  freight 
rates  is  the  only  logical  and  rational  one." 

STATEMENT  OF  ME.  EDWAED  G.  DA  VIES. 

Senator  Kean.  You  may  state  your  name,  residence,  and  occupa- 
tion. 

Mr.  Davies.  I  reside  in  Chicago,  and  I  represent  70  fruit  associa- 
tions in  Chicago  as  general  consignee. 

Senator  Kean.  \ou  may  proceed  with  your  statement,  Mr.  Davis. 

Mr.  Davies.  I  have  read  newspaper  accounts  of  the  statements  of 
certain  railroad  witnesses  before  this  honorable  committee  and  have 
been  agreeably  surprised  to  find  that  I  have  hitherto  been  mistaken 
in  regard  to  the  policy  of  railroad  companies  generally  in  respect  to 
the  conservation  of  property  rights  vested  in  them  as  investments  of 
wards  and  widows.  I  may  be  permitted  to  say  that  every  worthy  cus- 
todian, administrator,  or  manager  of  other  persons'  property  should 
do.  everything  that  is  possible  and  right  to  conserve  those  interests, 
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whether  belonging  to  fatherless  children  and  widows  or  childless 
widowers  and  spinsters.  Every  dollar  invested  in  any  enterprise  that 
is  sanctioned  by  law  in  this  country  has  a  right  to  demand  honest  and 
honorable  administration  in  the  affairs  of  such  business,  and  I  pr^ 
sume  that  the  legislation  contemplated  by  the  Congi-ess  of  this  country 
is  to  call  sinners  and  not  the  righteous  to  repentance.  I  desire  to 
offer  the  committee  what  in  my  humble  mind  may  be  in  a  measure 
helpful  in  obtaining  such  legislation  as  will  protect  the  interests  of 
all  the  investors  in  railroad  properties  without  distinction  to  the  age 
or  condition  of  the  stockholders,  and  here  I  may  say  that  I  do  not  be- 
lieve that  among  those  who  support  the  President's  recommendations 
for  legislation  to  that  end  that  there  can  be  found  a  man  who  seeks 
to  injure  railroad  interests  through  legislation  that  is  asked  for  or 
expected.  Those  who  demand  legislation  that  will  give  the  countr}' 
competent  regulation  of  interstate  commerce  and  afford  relief  from 
the  conditions  of  lawlessness  that  now  submerges  equality  and  the 
rights  of  a  majority  of  our  countrymen  to  the  distinct  advantage  and 
in  favor  of  a  preferred  few  are  the  only  true  friends  of  investors, 
whether  they  are  widows,  wards,  or  Wall  street  speculators  in  the  rail- 
road property  of  America. 

On  the  other  hand,  it  is  a  self-evident  fact  that  the  so-called 
fatherless  and  widows  who  appeal  so  strongly  to  the  commiseration 
and  benevolent  propensities  of  railroad  officials,  who  have  been  suc- 
cored by  them  tor  years,  are  the  unweaned  infant  industries  of  the 
nation,  and  the  wet  nurses  who  have  attended  them.  For  years  these 
babes  and  sucklings  drew  their  living  from  the  breasts  of  railroad 
perfidies.  Since  the  passing  of  the  Elkin's  bill  they  have  changed 
the  teat  and  now  thrive  upon  commercial  cannibalism  in  the  form  of 
private  car  lines  and  industrial  railroad  concessions.  I  notice  that 
railroad  officials  stand  aghast  at  the  prospect  of  the  granting  of 
rate-revising  powers  to  the  Interstate  Commerce  Commission.  They 
cry  aloud  in  desperation  for  rate  experts.  A  rate  expert  only  lives 
in  poetical  mythology.  I  have  met  hundreds  of  traffic  officials,  but 
never  discovered  an  expert  rate  maker.  If  the  members  of  the  Inter- 
state Commerce  Commission,  after  the  large  experience  they  have  had 
for  and  against  the  reasonableness  of  rates,  are  incapable  of  judging 
the  merits  of  the  conflicting  parties,  they  deserve  to  be  dismissed 
from  their  position  as  incompetent  for  the  positions  they  hold.  I 
propose  to  submit  to  this  committee  some  evidence  of  the  handi- 
work of  so-called  expert  rate  making  on  the  part  of  the  railroads  as 
may  be  seen  in  the  tariffs  published  by  them.  I  am  surprised  that 
railroad  officials  should  denounce  the  present  Commission  as  being 
incompetent.  I  Iiave  thc^  best  of  reasons  to  believe  that  the  railroad 
companies  have  not  suffered  hitherto  on  that  account.  And  it  is 
hard  to  credit  them  with  sincerity  in  this  line  of  objection.  The 
more  incompetent  the  Commission  may  be,  the  more  helpful  will  it 
be  to  the  railroad  companies  in  their  well-known  tactics  of  delaying 
relief  to  their  victims. 

The  simulated  benevolence  of  the  officials  of  railroad  companies 
is  shown  by  an  experience  related  to  me  by  an  ex-general  live  stock 
agent  of  a  western  road.  I  would  not  relate  this  to  the  committee 
had  not  I  first  obtained  the  consent  of  the  party  to  go  upon  the  wit- 
ness stand  and  swear  to  the  truth  of  the  statement  should  he  be  called 
upon  to  do  so. 
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Senator  Clapp.  Does  your  statement  give  his  name? 

Mr.  Davies.  No;  I  will  do  that,  wim  pleasure,  if  the  committee 
desires  it. 

A  few  years  ago  one  of  the  Chicago  packers  was  a  director  on  a 
western  railroad.  lie  was  a  large  receiver  of  live  stock  from  Kansas 
City,  upon  which  the  freight  rate  was  $54  per  car.  A  rebate  of  $26 
was  paid  to  the  packer  at  tne  time  of  shipment,  and  it  was  the  custom 
to  file  claims  for  the  remaining  $29,  which  were  allowed  on  the 
grounds  of  some  imaginary  loss  or  damage  to  the  stock  in  transit. 
The  same  party  will  testify  that  he  paid  rebates  amounting  to  from 
$30,000  to  $50,000  a  month  for  every  month  in  the  year.  He  will  say 
that  on  putting  down  on  a  piece  of  paper  the  amount  of  $10,000  and 
after  placing  this  under  the  eyes  of  a  superior  officer,  that  he  would 
leave  and  subsequently  look  for  that  amount  in  currency  by  express, 
and  would  then  proceed  to  divide  it  among  certain  favored  shippers. 
He  will  testify  that  under  an  arrangement  which  he  had  with  the 

feneral  manager  of  that  railroad  company  that  he  made  for  himself 
15,000  a  year  out  of  shippers  by  running  the  feeding  and  shipping 
yards  for  live  stock  in  that  system. 

Senator  Clapp.  How  long  ago  is  that? 

Mr.  Davies.  Since  the  passage  of  the  act  to  regulate  commerce  in 
1892. 

Senator  Clapp.  Was  that  before  or  after  the  passage  of  the  law  of 
February,  1903  ? 

Mr.  Davies.  It  was  prior  to  that. 

Senator  Clapp.  Well,  if  you  have  data  there  as  to  any  cases  of  re- 
bate since  that  time  the  committee  will  certainly  appreciate  your 
telling  of  it,  if  you  will  give  to  us  also  the  names  oi  the  parties. 

Mr.  Davies.  I  am  leading  up  to  something.  In  the  ninth  annual 
report  of  the  Commission  we  read  as  follows: 

Such  an  episode,  for  example,  as  that  which  recently  startled  the  country,  In 
which  the  olflcial  of  a  railway  corporation  dei*eive(l  investors  by  erroneous 
charges  amounting  to  millions  of  dollars,  would  not  have  been  possible  after  ten 
years  of  successful  operation  of  a  system  of  public  supervision  over  accounts. 

If  officials  of  railroad  corporations  under  Government  regulations 
are  guilty  of  such  practices  as  are  here  charged,  why  have  they  not 
been  punished?  How  many  railroad  officials  have  reaped  a  harvest 
like  this  at  the  expense  of  the  widows  and  orphans  which  they  so 
feelinglv  in  this  investigation  have  referred  to?  In  the  operation  of 
railroads  in  this  countrv  there  are  many  devices  through  which 
widows  and  their  dependents  are  cheated  out  of  their  just  earnings 
and  dues.  There  are  fast  freight  lines  that  are  operated  by  private 
individuals  among  whom  are  said  to  be  the  highest  officials  of  certain 
trunk  railroads.  The  cars  of  these  fast  freight  lines  are  sent  out 
West  and  are  there  loaded  and  shipped  east  over  certain  railroads. 
Commissions  are  paid  by  the  carriers  on  this  traffic  amounting  to 
one-eighth  of  the  entire  earnings  of  the  carrier,  and  that  commission 
is  divided  among  a  few  railroad  men  operating  the  so-called  "  fast 
freight  lines."  Under  this  svstem  all  other  stockholders,  including 
the  widows  and  orphans,  are  forgotten,  and  the  few  men  with  control- 
ling interests  pocket  the  mite  of  the  widows  and  their  dependents. 
The  management  of  every  railroad  in  this  country  has  a  contract  with 
some  express  company.     Under  these  arrangements  train  loads  of 
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property  are  transported  for  the  express  companies  by  the  railroads 
on  special  passenger  time.  The  stockholders  of  these  express  com- 
panies are  said  to  be  found  among  officials  in  the  railroad  service. 
One  of  them  is  a  United  States  Senator. 

Senator  Kean.  What  is  the  authority  for  all  of  these  statements? 

Mr.  Davies.  I  can  give  you  all  the  authority  you  want. 

Senator  Kean.  They  seem  to  be  rather  broad  statements. 

Mr.  Davies.  These  statements  are  capable  of  proof — every  one  of 
them.  I  would  not  dare  make  any  statement  before  the  committee 
that  is  not  susceptible  of  proof. 

Senator  Kean.  I  do  not  think  you  should  make  such  statements 
unless  vou  are  willing  to  provide  the  proof. 

Mr.  t)AviE8.  I  am  willing  to  provide  proof  and  the  people  who  have 
done  these  things. 

Senator  Kjean.  These  are  rather  serious  charges. 

Mr.  Davies.  I  appreciate  the  seriousness  of  them.  I  have  come  here 
for  that  purpose.  I  came  here  on  purpose  to  make  these  statements, 
and  I  thought  it  would  not  be  proper  to  allow  this  information  to  go 
without  submitting  it  to  the  committee  of  the  Senate. 

Senator  Kean.  VVe  are  not  trying  to  find  charges  against  people; 
we  are  trying  to  find  a  way  in  which  we  can  improve  the  interstate- 
commerce  law. 

Mr.  Davies.  That  is  exactly  the  position. 

Senator  Kean.  In  regard  to  the  transportation  of  freight  and  pas- 
sengers in  the  United  States,  and  in  that  way  regulate  the  commerce 
of  the  United  States.  We  are  not  seeking  to  do  any  injury  to  any 
man. 

Mr.  Davies.  That  is  exactly  my  position,  Senator. 

Senator  Kean.  I  do  not  think  we  care  to  have  any  personal  charges 
made  here.  I  do  not  think  we  care  to  have  charges  nuide  against 
individuals  who  have  no  way  of  answering  these  charges  here. 

Mr.  Davies.  I  do  not  know  as  to  that,  Mr.  Senator. 

Senator  Kean.  I  want  to  be  perfectly  fair  with  you. 

Mr.  Davies.  Yes;  and  I  want  to  be  just  as  fair  with  you. 

Senator  Kean.  I  do  not  want  you  to  do  any  injustice  to  anybody 
else,  Mr.  Davies.  These  people  you  charge  with  these  things  are 
public  officials. 

Mr.  Davies.  Yes;  but  that  makes  no  difference.  They  are  suscep- 
tible to  the  same  cliargc  as  other  people,  I  j^resume,  when  they  violate 
the  proprieties  or  the  law. 

Senator  Kean.  You  may  proceed,  but  kindly  leave  out  as  much  of 
that  as  you  can. 

Mr.  Davies.  I  want  to  put  that  in,  if  the  committee  please,  for  this 
reason:  I  believe  that  the  (xovernnient  of  this  country  wants  and  is 
desirous  of  seeking  a  way  of  giving  relief  to  the  people.  Before  that 
can  be  done  it  is  necessary  for  you  to  know  in  what  direction  relief 
should  be  sought.  Investigation  into  the  peculiar  practices  that 
obtains  in  the  operation  of  this  increasing  system  of  transportation 
of  interstate  commerce  will  rob  of  significance  every  other  shameful 
exposure  that  has  hitherto  startled  the  country.  I  will  illustrate  a 
few.  An  express  company  has  franked  on  more  than  one  occasion  a 
carload  of  hoi'ses,  the  property  of  an  Inteistate  Commerce  Commis- 
sioner, from  the  city  of  Washington  to  the  State  of  Minnesota,  and 
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to  other  points  and  back,  under  the  name  of  another  party.*  A  car- 
load of  28  horses  has  been  shipped  by  express  at  a  minimum  carload 
weight  of  10,000  pounds.  Train  loads  of  strawberries  are  shipped 
every  day  in  the  season  from  Ix)uisiana  points  to  Chicago  at  an 
expense  of  about  $400  per  car  to  the  shipper.  Out  of  this  $180 
satisfies  the  railroad  company  that  performs  974  per  cent  of  the 
entire  service,  while  $220  is  grabbed  by  the  express  company  for 
performing  service  equal  to  2^  per  cent  of  the  charges.  Express 
companies  are  not  recjuired  to  file  tariffs  with  the  Interstate  Com- 
merce Commission.  They  are  not  under  the  regulation  as  provided 
in  the  act  to  regulate  commerce,  and  this  immunity  from  consequences 
is  convenient  to  interstate  carriers  who  can  conduct  business  under 
the  ^lise  of  an  express  company  and  violate  with  impunity  every 
provision  that  the  act  contains. 

Senator  Foster.  Do  I  imderstand  you  to  say  that  the  entire  straw- 
berrv  crop  of  I^ouisiana  is  carried  to  Chicago  by  express? 

^r.  Da  VIES.  It  has  been  until  recently.  Now  they  are  shipping 
by  freight. 

Senator  Foster.  Is  it  not  a  fact  that  the  great  bulk  of  the  straw- 
berrv  crop  of  that  State  is  shipped  over  the  Illinois  Central  as 
freiffht? 

Mr.  Da  VIES.  It  has  been  i-ecently,  but  now  I  think  it  is  fair  to  say 
that  60  per  cent  of  it  goes  by  freight. 

Senator  Foster.  My  impression  is  that  the  strawberry  crop  of 
that  State  ir  shipped  as  frei^^ht. 

Mr.  Berry.  Recently;  quite  recently;  that  is  true. 

Senator  Foster.  How  far  back  was  this  practice  that  you  complain 
of? 

Mr.  Da  vies.  The  practice  continues  to-day.  Those  are  the  charges 
I  presume  we  are  charged  to-day.  The  express  company  gets  45 
per  cent  of  the  gross  charges. 

Senator  Foster.  Do  I  understand  that  you  make  a  statement  that 

o  Washington,  D.  C,  May  25,  1905. 
Hon.  S.  B.  Elkins,  Chairman,  and 

Senators  of  the  Committee. 

Sirs  :  I  am  infornieil  that  at  the  last  night  session  of  open  hearings,  not  yet 
in  print,  a  witness,  anioiij?  various  oliarges  reflw^ting  ui)on  tlie  Senate,  the  Com- 
mission, and  the  railroads,  declared  that  a  ineinl)er  of  the  Interstate  Commerce 
Commission  had  frankinl  carloads  of  stock  hy  exi>ress.  It  is  well  known  that 
the  only  menil>er  of  the  Coinmission  ever  interested  in  live  stock  was  my  father, 
J.  D.  Yeomans,  who  is  abundantly  able  to  defend  himself,  but  who  is  now  In  the 
West,  and  it  seemed  to  me  such  an  act  of  injustice  for  the  committee  to  publish 
such  a  slanderous  charjje  that  I  beg  either  that  it  l)e  stricken  from  your  files 
or  that  the  inclosed  receipt  for  the  charges  in  the  transaction  in  question  be 
given  as  wide  publicity. 

Very  respectfully,  youra,  James  II.  Yeomans. 


Washington,  D.  C,  Oct.  — ,  190S, 

Received  of  the  ITIfjh  Point  Plantation  Company  three  hundred  and  eighty- 
flve  ^^Q  dollars,  freight  charges  on  live  stock  from  Iowa. 
Paid  hy  check  of  J.  D.  Yeomana. 
$3S5.70. 

J.  Reice  Caton, 
Agent  Baltimote  and  Ohio  Railroad  Company. 
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the  bulk  of  the  strawberry  crop  of  Louisiana  is  shipped  by  express 
and  not  by  fi'eight? 

Mr.  Davies.  No;  I  would  not  say  that;  but  until  recently  that  was 
true. 

Senator  Foster.  The  strawberry  crop  is  rather  a  new  industry  in 
that  State. 

Mr.  Davies.  They  have  been  growing  strawberries  and  shipping 
them  to  Chicago,  to  my  knowledge,  for  the  last  fifteen  years. 

Senator  Foster.  It  must  have  been  in  very  small  quantities  fifteen 
years  ago. 

Mr.  Davies.  I  have  handled  carloads  of  strawberries  myself  for 
twelve  years  by  freight  from  Independence  and  other  places. 

The  agent  of  a  railroad  company  is  usually  the  agent  for  the  ex- 
press company  at  shipping  pomts.  His  stipend  from  the  railroad 
company  is  perhaps  $30  per  month.  His  compensation  from  the 
express  company  is  a  commission,  usually  10  per  cent  of  the  express 
charges,  or  equal  to  $40  a  car  for  a  carload  of  strawberries  rrom 
Louisiana  to  Chicago.  In  that  relation  to  his  dual  employers  ho 
discourages  shipments  by  freight  and  encourages  shipments  by  ex- 
press. Wlien  acting  as  express  agent  he  bills  barrels  weighing  180 
pounds  at  75  pounds,  which  as  raih'oad  agent  he  bills  at  me  proper 
weight  of  180  pounds,  so  that  the  express  business,  while  costing 
the  railroad  companies  four  times  more  than  the  service  on  freight 
trains,  is  carried  by  the  carriers  for  actually  less  money  than  is 
charged  for  service  by  common  freight.  A  package  of  24  pints  of 
strawberries  when  shipped  by  fi'eight  on  a  train  operated  daily  for 
that  purpose  will  cost  the  shipper  $1.20.  If  forwarded  by  express 
it  win  cost  the  shipper  35  cente,  of  which  only  15f  cents  goes  to  the 
railroad  company  as  against  the  $1.20  demanded  of  the  shipper  if 
handled  directly  on  the  freight  trains.  Rebates  are  paid  by  express 
companies,  and  fraud  and  misrepresentation  is  known  and  encouraged 
by  the  agents  of  the  railroads  that  are  defrauded,  when  acting  at  the 
same  time  as  express  agents.  Railroad  companies  accept,  without 
question,  the  proportion  that  is  said  to  be  due  them  upon  the  word 
of  the  express  people,  which  is  the  sole  basis  of  settlement. 

Senator  Foster.  What  is  the  freight  per  pound  now  ? 

Mr.  Davies.  The  freight  rate  from  Louisiana  points  south  of  Jack- 
son, Miss.,  to  New  Orleans  is  51^  cents  per  hundred  pounds,  and 
with  the  refrigeration  added  it  is  67^  cents. 

Senator  Foster.  How  much  does  that  make  a  car? 

Mr.  Davies.  One  hundred  and  fifty-two  dollars,  including  the 
refrigeration  and  the  shipment. 

Senator  Foster.  When  do  they  charge  $400? 

Mr.  Davies.  By  express.    That  is  their  charge  to-day. 

Senator  Foster.  And  what  per  cent  is  it  by  express? 

Mr.  Davies.  I  do  not  know.  I  could  not  say  the  percentage,  but 
the  percentage  of  revenue  to  the  raihvay  company  is  45  per  cent  of 
that,  or  $180  a  car. 

Senator  Kean.  What  did  I  understand  you  to  say  your  business 
was? 

Mr.  Davies.  I  represent  the  shipping  associations.  I  am  the  gen- 
eral consignee.  I  am  the  representative  in  Chicago  of  these  various 
associations  for  the  distribution  of  their  property  among  the  com- 
mission men. 
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Senator  Kean.  What  is  the  nature  of  that  business > 

Mr.  Da  VIES.  WTiy,  it  is  the  transportation  business. 

Senator  Kean.  Is  your  business  transportation? 

Mr.  Davies.  Yes. 

Senator  Kean.  That  is,  you  have  goods  consigned  to  you? 

Mr.  Davies.  By  the  associations,  yes,  sir. 

Senator  Kean.  By  a  number  of  shippers? 

Mr.  Davies.  Yes. 

Senator  Kean.  And  then  you  sell  it  for  them? 

Mr.  Davies.  No,  I  am  there  to  represent  the  shippers.  The  goods 
come  consigned  to  me  in  Chicago  for  distribution  among  the  several 
consignees,  or  the  commission  men  in  Chicago. 

Senator  Kean.  About  how  many  carloads  do  you  receive,  and 
about  what  is  the  extent  of  your  business? 

Mr.  Davies.  I  paid  the  Illinois  Central  Railroad  about  $25,000  last 
month. 

Senator  Kean.  Did  you  ever  have  any  trouble  with  them? 

Mr.  Davies.  Yes. 

Senator  Kean.  In  what  way? 

Mr.  Davies.  I  have  had  trouble  in  this  way.  I  have  asked  them  to 
check  off  the  shipments  from  the  car.  My  policy  is  to  do  right  with 
the  railroad  companies.  Out  of  the  amount  that  I  have  paid  to  the 
Illinois  Central  Railroad  Company  I  can  state  to  them  and  to  this 
committee  that  I  have  never  defrauded  them  of  5  cents.  The  trouble 
that  I  have  had  with  the  Illinois  Central  Railroad  is  on  account  of 
their  tariffs,  largely,  which  have  been  removed  since  then.  For  in- 
stance, the^  had  three  rates  on  one  commodity  in  carloads  brought  at 
the  same  time.  Thev  had  in  effect  at  that  time  a  rule  where  if  a  man 
shipped  1  peck  of  potatoes  in  a  car  of  16,000  pounds  of  strawberries 
it  made  a  difference  of  $40  a  car.  If  there  were  no  potatoes  in  the  car 
it  cost  the  shipper  $40  more  than  if  there  had  been  1  peck  of  potatoes 
in  the  car,  and  along  that  line  is  the  kind  of  trouble  that  I  have  had 
with  the  Illinois  Central  Railroad.  To-day  there  is  no  trouble 
whatever. 

Senator  Kean.  These  are  ancient  tales.  They  are  not  present 
evils. 

Mr.  Davies.  One  of  these  evils  I  am  referring  to  in  a  general  way. 
They  are  not  personal  to  myself.  These  are  the  several  troubles  that 
confront  the  people  of  the  country. 

Now,  in  regard  to  the  expert  tariffs  or  expert  rate  makers  that  the 
railroad  people  are  calling  for,  I  have  here  a  few  tariffs  that  con- 
front me  in  mv  business.  I  have  here  the  tariff  from  Florida  points 
to  Chicago,  f  presume  that  the  wisdom  of  the  Senate  is  represented 
in  this  committee  on  this  question,  and  I  will  submit  to  this  com- 
mittee this  tariff  and  ask  the  most  learned  of  you  to  tell  me  what 
the  rate  from  Florida  to  Chicago  is  on  any  commodity  that  that  tariff 
contains.  I  have  here  a  tariff  of  the  Nashville,  Chattanooga  and  St. 
Louis  Railroad  Company — the  Interstate  Commerce  Commission 
number  is  902-A — effective  March  18,  1904.  In  this  tariff  these  are 
rates  applying  only  from  Jackson,  Martin,  and  Paducah  junctions. 
Those  are  three  competitive  points.  This  tariff  is  applied  upon  a 
basis  of  reasonable  rates.  It  fixes  18,000  pounds  minimum  in  carloads 
of  strawberries,  for  instance.  Eighteen  thousand  pounds  in  any  car 
that  is  built  is  more  than  should  be  shipped  in  a  refrigerator  car. 
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Senator  Kean.  And  why  do  you  say  that? 

Mr.  Da  VIES.  Because  experience  shows  that  540  cases  of  berries  is 
about  all  that  a  ciir  can  possibly  carry  with  safety  to  any  destination 
beyond  one  day's  run.  Experience  has  demonstrated  that  a  thousand 
times  to  the  receivers  of  goods. 

Senator  Kean.  They  are  making  improvements  on  these  cars  all 
the  time. 

Mr.  Da  VIES.  Yes. 

Senator  Kean.  Increasing  the  size. 

Mr.  Davies.  We  will  see  no w^  they  arc  doing  that  This  company 
issues  this  rate  and  it  says  here: 

Note  2. — These  rates  apply  on  shipments  where  the  carrier  Is  entirely  and 
fully  released  from  liabilities  except  as  to  cars  Included,  In  which  case  the 
value  shall  be  limited  to  $500  per  car,  the  shipper  to  give  his  assent  to  such 
release  In  writing,  etc 

The  rates  in  this  classification  show  a  rate  on  shipments  to  Chicago 
exactly  twice  the  price  that  it  is  from  Cairo  to  Chicago,  a  distance 
of  365  miles.  It  is  exactly  twice  the  price  for  another  100  miles  south 
of  that.  And  another  significant  fact  is  that  this  is  the  only  tariff 
1  have  seen  in  the  country  where  private  car  lines  are  recognized  and 
where  they  prescribe  certain  minimums  as  applied  to  them. 

Senator  Kean.  ^^^lose  tariff  is  that? 

Mr.  Davies.  The  Nashville,  Chattanooga  and  St.  Louis  Railway. 

Senator  Kean.  And  what  do  you  think  ought  to  be  done  to  the 
private  car  lines  ? 

Mr.  Davies.  I  am  not  speaking  of  them  just  at  this  moment. 

Senator  Kean.  Oh,  I  thought  you  were. 

Mr.  Davies.  No;  I  am  speaking  of  the  desirability  of  certain  ex- 
perts, as  the  Interstate  Commerce  Commission  should  be,  in  knowing 
the  old  conditions  of  this  country  and  the  expert  classifications;  that 
they  should  be  able  to  follow  that  position  in  determining  what  a 
reasonable  rate  should  be  as  against  these  experts  that  are  making 
these  tariffs  at  the  present  moment,  of  which  I  may  say  that  the  man 
himself  will  make  the  tariffs;  when  the  ink  dries  upon  the  tariff  he 
lias  made  he  can  not  explain  to  anybody.  And  that  has  been  my  ex- 
perience with  these  railroad  men.  Here  is  the  minimum  weights  on 
peaches,  etc.,  in  carloads:  A  carload,  minimum  weight,  is  20,000 
pounds  when  loaded  in  F.  G.  E.  private  cars,  14,000  series,  15,000 
series,  of  Kansas  City  Fruit  Express,  20,000  series,  36-foot  car,  car- 
load minimum  weight  22,500  pounds  w^hen  loaded  in  F.  G.  E.  cars, 
16,000,  fruit  growers'  express,  17,000,  Kansas  City  fruit  express, 
21,000  series,  40-foot  cars.  Now,  there  are  exclusive  contracts.  This 
railroad  will  not  furnish  those  cars  at  those  points — Martin,  Jackson, 
Paducah  Junction.  They  are  confronted  wdth  the  competition  of  the 
Illinois  Central,  which  cnarges  15  cents  a  hundred  for  20,000  pounds 
minimum  weight  of  car,  or  $30  a  car,  as  against  $84,  the  charge  of  the 
private  car  lines  from  the  same  point  or  from  points  immediately  in 
that  neighborhood  on  such  roads  as  the  Nashville,  Chattanooga  and 
St.  Louis. 

Senator  Kean.  Then  you  think  the  charge  of  the  Illinois  Central 
road  of  $30  is  reasonable  ? 

Mr.  Davies.  Yes. 

Senator  Kean.  And  the  other  is  unreasonable? 
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Mr.  Da  VIES.  Yes ;  and  at  $30  a  car  it  is  highly  profitable. 

Senator  Kean.  What  would  you  suggest  in  regard  to  tiiese  private 
car  lines? 

Mr.  Da  VIES.  I  would  suggest  that  the  Interstate  Commerce  Commis- 
sion be  a  reality ;  that  it  be  something  more  than  it  is,  simply  a  shell, 
misleading  people  into  the  belief  that  they  have  within  them  a  kemeL 

Now,  I  want  to  say  in  regard  to  the  Interstate  Commerce  Commis- 
sion that  I  have  sought  that  relief  which  under  the  act  to  regulate 
commerce  I  was  led  to  believe  was  possessed  by  the  Commission.  I 
have  gone  to  the  Commission  and  I  have  asked  them  since  the  pas- 
sage of  the  Elkins  bill,  to  put  into  eflfect  the  penal  provisions  of  that 
act.  The  Interstate  Commerce  Commission  has  sat  back  until  the 
statute  of  limitations  has  run  against  the  charges  preferred  against 
them,  and  in  face  of  secret  contracts,  as  I  showed,  that  the  railroad 
companies  both  of  them  conspired  with  another  man  to  rob  shippers 
at  both  ends  of  the  line,  and  by  a  commisvsion  man  who  told  a  party 
that  he  had  an  opportunity  of  getting  even  with  me,  and  he  was  going 
to  do  it.  I  have  here  the  opinion  and  briefs  on  either  side,  but  I  have 
not  the  opinion  by  Judge  i  eomans  of  the  Commission,  in  which  he 
settles  this  case  and  predicates  this  decision  upon  a  case  that  has  not 
yet  been  decided  by  the  Interstate  Commerce  Commission,  and  he 
rulas  that  the  chargtis  that  I  have  preferred  against  these  railroads 
wherein  I  have  shown  and  proved  conclusively  that  there  has  been 
discriminations  of  $28,  I  think  was  the  amount,  in  shipments 
involving  but  $32  of  freight.  They  sav  they  have  not  done  inten- 
tional wrong.  I  called  the  attention  ot  the  Commission  a  year  ago 
last  March  to  a  violation  of  the  law,  to  misrepresentation  and  to 
fraud,  and  I  invoked  through  the  Commission  the  criminal  law. 
The  reason  why  I  did  that  was  because  I  was  told  by  the  district 
attorney  of  Chicago  that  it  was  none  of  his  business  to  handle  cases  of 
that  kind,  that  the  Commission  should  set  in  motion  the  criminal 
law.  And  I  received  back  in  Chicago  about  two  weeks  ago  these 
very  papers  that  have  l>een  in  the  possession  of  the  Intei^stute  Com- 
merce Commission  over  a  year.  I  understand  that  they  submitted 
them  to  the  district  attorney  at  the  place  where  these  violations 
occurred,  and  they  did  nothing. 

Senator  Kean.  I  can  not  see  then  what  your  point  is.  You  sub- 
mitted these  things  to  the  Interstate  Commerce  Commission  and  they 
submitted  them  to  the  district  attorney  and  they  have  not  acted 
upon  them. 

Mr.  Da  VIES.  I  have  them  right  here,  and  I  have  them  out  of  the 
office  of  the  assistant  attorney-general  in  Chicago,  and  he  is  going  to 
take  them  before  the  grand  jury  in  Chicago.  What  I  complain  of  is 
this,  and  I  will  show  this  committee.  This  is  taken  from  the  report 
of  the  Interstate  Commerce  Commission  on  page  45  of  the  thirteenth 
annual  report  in  regard  to  criminal  procedure : 

The  Federal  grand  Jury  sitting  at  New  Orleans,  In  the  eastern  district  of 
Louisiana,  returned  an  iiulictment  on  February  24,  1897,  against  J.  T.  Stubbs, 
William  Mahl,  C.  W.  Bein,  and  H.  A.  Jones,  officers  of  the  Soutliern  Pacific 
CJompany,  and  on  June  18,  181)8,  11  other  Indictments  wore  found  in  the  same 
district  against  the  same  parties.  All  of  tliese  indictments  charged  violations 
of  the  act  to  regulate  (-(unmerce  througli  payinont  of  ro!)atcs  and  departures 
from  CHtahlished  tariff  rates.  'I'lie  Commission  is  not  able  to  state  why  these 
caflee  have  not  been  brought  to  trial. 
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In  the  fourteenth  annual  report,  on  page  161,  the  Commission 
give<s  this  startling  information : 

The  indictments  pending  in  the  eastern  district  of  Louisiana  against  officers 
of  the  Southern  Pacific  Company,  as  mentioned  in  our  last  report,  have  not  been 
brought  to  trial.  In  May  last  tlie  United  States  attorney  for  that  district  noti- 
fied our  special  agent  that  he  had  been  directed  by  the  Department  of  Justice  to 
withhold  action  until  furtlier  instructed. 

Now,  we  find  on  page  122  of  the  seventeenth  annual  report  what 
is  suggestive  of  some  staggering  i-eproof  administered  to  the  Com- 
mission for  finding  fault  with  the  Department  of  Justice: 

In  conclusion,  the  Commission  takes  r>leasure  In  saying  that  the  Department 
of  Justice  has  promptly  and  cheerfully  oouiplied  with  every  recpiest  for  the 
prosecution  of  civil  and  criminal  proceedings  and  has  in  various  ways  mate- 
rially aided  the  efforts  of  the  Commission  to  enforce  the  regulating  statutes. 

I  will  call  attention  to  the  fact  that  the  Interstate  Commerce  Com- 
mission handed  over  to  the  Department  of  Justice  a  case  involving 
gross  discriminations  against  independent  operators  of  salt  mills 
at  Atchison,  Kans.,  and  handed  that  evidence  over  to  the  Department 
of  Justice,  involving  the  price,  and  asked  the  Department  of  Justice 
to  take  those  things  up. 

It  was  a  switch,  pure  and  simple,  connecting  the  salt  works  with 
a  track,  and  they  organized  a  company.  It  wa§  a  paper  railroad, 
and  I  believe  that  it  was  35  per  cent  of  the  rate  that  they  prorated 
with  them — with  the  salt  works  at  that  point.  They  handed  that 
over  to  the  Department  of  Justice  last  June,  or  a  year  ago  last 
June.    I  have  not  heard  a  thing  since  about  that. 

Senator  Kean.  Are  you  in  the  commission  business  for  other  things 
besides  fruit? 

Mr.  Davies.  No  ;  I  am  not  in  any  business  except  in  the  transporta- 
tion business,  dealing  entirely  with  the  railroads. 

Senator  Kean.  That  is  a  new  business  to  me.  I  never  heard  of 
that  kind  of  business  that  you  do.    Do  you  not  handle  the  goods? 

Mr.  Da  vies.  Yes;  1  handle  a  great  many  goods.  I  handle  as  much 
as  50  carloads  a  day. 

Senator  Kean.  Well,  how  ?  You  say  you  are  in  the  transportation 
business.    Do  you  furnish  these  people  with  transportation? 

Mr.  Davies.  No  ;  I  am  the  consignee  oi  these  shippers  for  the  differ- 
ent associations  in  the  country. 

Senator  Kean.  ^Vhat  associations  are  they? 

Mr.  Davies.  Well,  on  the  Illinois  Central  I  have  them  at  various 
points.  One  at  Kenner,  and  one  at  Crystal  Springs,  and  other  places. 
1  could  not  tell  you  all  of  them. 

Senator  Kean.  What  do  they  ship? 

Mr.  Davies.  Fruit  and  vegetables. 

Senator  Foster.  Are  there  any  complaints  made  by  shippers  down 
there  against  the  railroads,  or  against  the  Illinois  Central,  for  failure 
to  supply  all  necessary  facilities? 

Mr.  Davies.  No;  not  necessarily  the  Illinois  Central  Railroad. 

Senator  Foster.  Does  the  Illinois  Central  Railroad  furnish  all 
the  cars  that  are  necessary? 

Mr.  Davies.  Yes. 

Senator  Foster.  For  shipments  of  strawberries,  we  will  say? 

Mr.  Davies.  Yes. 
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Senator  Foster.  And  they  charge  about  $180  a  car? 

Mr.  Da  VIES.  No;  by  freight  we  pay  them  $152,  including  the  refrig- 
eration charges,  and,  in  mv  judgment,  that  is  a  reasonable  rate. 

Senator  Foster.  Then  that  is  a  reasonable  rate,  and  they  furnish 
all  the  facilities  for  transporting  the  strawberries? 

Mr.  Da  VIES.  Yes. 

Senator  Clapp.  From  where  to  where? 

Mr.  Da  VIES.  Ix)uisiana  points  to  Chicago. 

Senator  Foster.  If  that  be  so,  why  would  the  shippers  ship  their 
strawberries  by  express  and  pay  $400  ? 

Mr.  Da  VIES.  For  instance,  it  is  a  three-day  run  from  Louisiana  to 
Chicago — ^take  three  days  to  reach  Chicago. 

Senator  Foster.  Three  days  ? 

Mr.  Da  VIES.  Yes;  by  freight.  There  are  conditions  that  enter 
largely  into  the  transportation  of  strawberries  which  sometimes  make 
it  necessary  to  ship  by  express.  For  instance,  their  condition  at  the 
time  of  shipment;  sometimes  they  are  ripe^  and  sometimes  they  are 
water-soaked,  and  sometimes  the  owners  fail  to  pick  for  a  day,  and 
they  have  to  let  these  go  over,  and  three  days'  time  would  jeopardize 
their  shipment  by  freight  as  we  have  it  now. 

Senator  Foster.  What  is  a  carload  of  strawberries  worth  ? 

Mr.  Da  VIES.  A  carload  of  strawberries  from  Louisiana  in  good  con- 
dition in  Chicago  would  be  worth  $3,000 — that  is,  good  strawberries — 
from  $2,000  to  $3,000. 

Senator  Kean.  How  much  does  the  shipper  get  on  that  ? 

Mr.  Da  VIES.  He  gets  all  of  that  except  the  cost  of  transportation, 
and  10  per  cent  commission,  with  the  drayage  charge  of  2  cents  a  car 
from  the  depot  to  the  store.  Now,  it  is  very  essential  that  these  peo- 
ple should  get  strawberries  through  in  good  condition. 

Senator  Kean.  Is  that  where  your  transportation  comes  in — the  10 
per  cent? 

Mr.  Da  VIES.  No. 

Senator  Kean.  Where  does  your  transportation  come  in? 

Mr.  Davies.  I  get  2^  cents  a  hundred  pounds  for  handling  my  busi- 
ness in  Chicago  from  the  associations. 

Senator  Kean.  Whether  you  sell  it  or  not? 

Mr.  Davies.  I  do  not  sell  anything. 

Senator  Foster.  I  wanted  to  get  an  answer  to  that  question  I  asked 
you  about  the  shippers.  By  express  you  say  that  it  costs  tliem  $400 
a  car,  when  they  have  all  the  facilities  there  and  can  get  the  same 
where  they  freight  ship  for  $152? 

Mr.  Davies.  I  tried  to  explain  that. 

Senator  Foster.  Then  I  did  not  hear  your  explanation. 

Mr.  Davies.  There  are  conditions  governing  the  shipment  of  straw- 
berries, which  is  a  very  highly  perishable  property,  that  make  it  nec- 
essary to  get  very  fast  service.  If  the  railroad  company  would  give 
the  same  rate  to  the  shippers  that  they  are  giving  to  the  express  com- 
panies, or,  in  other  words,  if  they  would  give  us  a  thirty-six  hour 
schedule  instead  of  a  fifty-two  hour  schedule,  we  would  be  willing  to 
pay  the  railroad  company  25  per  cent  more  tor  that  service  than  the 
express  company  is  doing  at  this  moment. 

Senator  Fostor.  ^A'hat  proportion  of  strawberries  are  shipped  by 
express  and  what  by  freight  ? 
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Mr.  Da  VIES.  Sometimes  the  fact  of  the  matter  is  this :  That  so  far 
as  Chicago  is  concerned,  Chicago  has  probably  72  per  cent  of  the 
business  by  freight,  but  the  express  companies  come  m  there  in  com- 
petition with  the  commission  merchants  and  they  get  down  there  and 
they  solicit  tliese  goods  and  they  sell  these  goods  on  commission  just 
the  same  as  a  commission  merchant  does.  The  express  company  is  a 
competitor  against  the  banks  of  the  country.  They  issue  money 
orders.     Every  man  in  the  business  is  an  agent  of  the  express  com- 

?any,  and  they  issue  money  orders  just  the  same  as  they  do  checks, 
he  exprass  companies  are  in  competition  against  the  Grovemment  in 
that  they  compete  for  the  mail,  and  they  issue  money  orders  and  they 
do  not  pay  the  tax.  They  charged  the  war  tax  up  against  the 
people. 

Senator  Kean.  Now,  I  want  to  get  down  to  what  your  business  is. 
See  if  I  understand  you.  As  I  understand  this,  there  are  a  large 
number  of  shii)pors  who  ship  carloads  of  berries,  we  will  say,  con- 
signed to  20  or  30  different  people  in  Chicago,  and  you  attend  to  that 
car  and  when  it  arrives  you  see  that  tlie  people  get  their  proper  con- 
signment of  those  berries,  for  which  you  get  2J  cents  a  hundred  from 
the  shipper? 

Mr.  Davies.  From  the  shipper;  yes,  sir.  I  am  employed  by  the 
slimpers  for  that  purpose. 

Senator  Kean.  Then  you  collect  the  money  for  the  shippers? 

Mr.  Davies.  Yes. 

Senator  Kean.  And  take  your  2^  cents  a  hundred  out? 

Mr.  Davies.  Yes. 

Senator  Kean.  And  then  you  remit  them  the  balance? 

Mr.  Davies.  Yes;  that  is  exactly  the  business. 

Senator  Kean.  Then  the  people  in  Chicago  pay  you? 

Mr.  Davies.  No;  they  do  not  pay  me.  Tliey  pay  the  freight,  if  that 
is  what  you  mean.  I  am  paid  by  the  people  who  employ  me,  the  ship- 
pers in  the  country. 

Senator  Kean.   Well,  but  you  said  you  paid  the  Illinois  Central 

$35,000  last  month. 
Mr.  Davies.  Yes;  and  I  collected  those  freight  charges. 
Senator  Kean.  Then  you  must  sell  the  berries  for  those  people. 
Mr.  Davies.  No. 

Senator  Kean.  You  deliver  them  to  them? 
Mr.  Davies.  I  deliver  them  to  the  commission  merchants. 
Senator  Kean.  And  then  the  commission  merchants  pay  you  for 

the  freight  ? 

Mr.  Davies.  Yes;  for  the 'freight. 

Senator  Kean.  For  the  freight  and  the  berries? 

Mr.  Davies.  No;  they  ?vnd  that  direct  to  the  shippers.  I  collect 
commissions  to  cover  the  expenses  entirely. 

Senator  Kean.  You  collect  commissions  with  the  freight  charge 
to  pay  your  2^  cents  a  hundred  ? 

Mr.  Davies.  Yes. 

Senator  Kean.  I  think  I  understand. 

Senator  Foster.  Did  I  understand  you  to  say  that  secret  contracts 
and  rebates  are  l)eing  practiced  now  ? 

Mr.  Davies.  Yes. 

Senator  Foster.  Do  you  know  of  any? 
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Mr.  Davies.  I  do  not,  of  my  own  knowledge,  know  of  any. 

Senator  Kean.  You  get  al>out  $100  a  car  for  distributing? 

Mr.  Davies.  Is  that  what  you  make  20,000  pounds  at  2^  cents  a 
hundred  ? 

Senator  Kean.  You  receive  some  20  cars  a  day? 

Mr.  Davies.  I  don't  know  that  that  makes  any  difference.  I  get 
$5  a  car  for  20,000  pounds. 

Senator  Kean.  Did  you  say  that  you  knew  of  any  rebates  for 
secret  contracts  practiced  upon  any  road? 

Mr.  Davies.  In  regard  to  that,  there  is  now  proceeding  in  Chicago 
an  investigation  before  the  grand  jury. 

Senator  Kean.  1  am  asking  for  your  own  knowledge. 

Mr.  Davies.  No  ;  I  have  no  knowledge  of  it.  I  have  never  received 
a  rebate,  and  I  have  never  sought  a  rebate.  I  have  never  permitted 
a  shipment  to  go  through,  to  my  knowledge,  without  paying  the 
railroad  company  what  it  is  justly  entitled  to,  and  I  have  asked  the 
railroad  companies  to  increase  the  charges  as  often  as  I  have  asked 
them  to  reduce  them,  and  I  can  say  with  a  good  conscience  that  the 
railroad  companies  I  have  done  busmess  with  have  got  every  cent  that 
is  due  to  them. 

Senator  Clapp.  Is  not  the  rate  for  freight  fixed  when  the  shipper 
ships  his  fruit?  Suppose  a  man  in  Louisiana  was  shipping  a  car- 
load to  Chicago. 

Mr.  Davies.  Yos. 

Senator  Clapp.  The  rate  is  fixed  down  there,  is  it  not? 

Mr.  Davies.  On  the  railroads? 

Senator  Clapp.  Yes. 

Mr.  Davies.  Certainlv. 

Senator  Foster.  If  the  rates  are  reasonable,  and  I  understand  you 
to  state  you  have  no  complaints  against  the  reasonableness  of  the 
rates,  and  you  know  of  no  rebates,  what,  then,  is  your  complaint? 

Mr.  Davies.  Mv  complaint  is  that  they  are  now  resorting  to  other 
expedients  than  tfie  old  fashioned  way  oi  getting  around  the  law. 

Senator  Foster.  What  are  those? 

Mr.  Davies.  There  is,  for  instjince,  the  industrial  railroad.  In 
Chicago  there  is  the  Iroquois  Coal  Company.  That  coal  company 
has  its  rate.  They  transport  coke  from  Pennsylvania  or  West  Vir- 
ginia to  that  point.  I  think  the  distance  is  over  GOO  miles.  The 
freight  rate  on  that  kind  of  coke  is  $2.60  per  ton,  and  they  deliver 
that  to  the  switch  in  Chicago  on  w  hat  they  call  the  "  Chicago  Short 
Line,"  and  it  is  a  very  short  line,  because  it  is  nothing  more  than  a 
switch  into  the  Iroquois  Iron  Company,  and  they  pay  that  Iroquois 
Iron  Company  no  less  than  40  cents  a  ton,  whereas  they  deliver  coke 
to  other  places  in  Chicago  at  some  switches,  and  they  charge  them 
$2.65  a  ton.  There  are  instances  that  I  know  of,  I  think  I  know  of, 
where  demurrage  is  charged  against  the  little  fellows  and  it  is  ab- 
sorbed for  the  big  ones.  In  other  words,  that  in  the  fixing  of  the 
rates,  it  is  not  the  commodities  that  are  being  shipped  on  the  Ameri- 
can railroads  to-day  that  determine  what  the  service  is  worth;  it  is 
the  chromo  of  the  shipper.  If  you  will  organize  a  big  trust  and  go 
to  a  railroad  company  and  tell  them  that  it  is  organized  in  that  way, 
you  can  get  30  per  cent  reduction  from  the  fact  that  you  are  organ- 
ized. 

BY — VOL  4 — 05 il 
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Senator  Foster.  Please  give  us  an  example  of  that  to  your  knowl- 
edge? 

Sir.  Davies.  To  my  knowledge  I  paid  more  for  the  transportation  of 
a  carload  of  strawberries  from  Tennessee  than  the  through  rates  on 
packing-house  products  from  Kansas  City  to  Liverpool,  England. 
The  rate  to-day  on  bananas  imported  by  way  of  New  Orleans  or 
Mobile  gateway  is  47  cents  a  hundred  pounds,  with  an  18,000-pound 
minimum,  as  against  the  transportation  of  strawberries  on  the  basis 
of  20,000  pounds  minimum  at  51  cents,  and  that  rate  involves  15 
cents  a  hundred  pounds  for  icing,  and  there  is  a  messenger  carried  on 
the  banana  train  that  is  not  carried  on  the  other. 

Senator  Kean.  Is  not  that  a  reasonable  charge  on  the  banana  trade? 
Do  you  complain  against  the  charge? 

Mr.  Da  VIES.  It  is  a  reasonable  chiarge.  The  minimum  is  what  I 
have  reference  to. 

Senator  Kean.  If  the  banana  charge  is  reasonable  and  the  straw- 
berry charge  is  reasonable,  then  what  is  the  cause  of  complaint? 

Mr.  Davies.  The  rate  of  47  cents  on  bananas  to  Chicago  on  a  fast 
train  on  an  eighteen- thousand  minimum  is  either  too  low  or  the 
charge  that  we  are  paying  on  the  strawberries  from  Louisiana  points 
to  Chicago  is  too  high.  Now,  I  have  here  a  supplement  to  a  tariff, 
and  I  will  leave  it  with  the  committee  and  ask  them  to  tell  me  what 
the  minimum  rate  is  on  strawberries  from  any  of  these  points.  A 
Philadelphia  lawver  could  not  do  it.  He  could  not  tell  what  they 
are.  I  have  hanclled  business  for  ten  days  and  there  were  no  rates 
at  all  known  to  the  officials.  There  is  a  supplement  there  and  they 
could  not  find  what  they  were.  I  happened  to  have  it,  and  they 
charged  20,000  pounds  minimum  against  their  tariffs  that  called  for 
18,000  pounds  minimiun.  There  is  more  money  collected  from  the 
people  of  this  country  under  overcharges  of  that  kind  that  they  do 
not  know  about  than  this  committee  can  ever  imagine.  Why,  half 
the  railway  people  doing  business  under  this  tariff  don't  know  what 
they  are;  and  my  contention  is  that  the  Interstate  Commerce  Com- 
mission should  have  the  power  of  fixing  rates,  and  should  also  know 
what  the  rates  are,  which  they  have  got  on  file,  but  which  they  don't 
know  at  the  present  time. 

Senator  Foster.  Do  I  understand  you  to  say  that  the  Interstate 
Commerce  Commission  does  not  know  tlie  charges  the  railroads  are 
making  when  they  file  their  tariff  with  them? 

Mr.  Davies.  I  do  not  believe  that  the  Interstate  Commerce  Commis- 
sion ever  sees  one  of  those  tariffs.     I  believe  they  are  buried  there. 

Senator  Foster.  Well,  now,  that  is  a  pretty  serious  charge.  Don't 
you  know  that? 

Mr.  Davies.  I  don't  know  whether  it  is  a  serious  charge  or  not^ 
Those  are  the  facts,  from  actual  experience  with  them.  I  have  writ- 
ten to  the  Interstate  Commerce  Commission  and  asked  them  for  cer- 
tain things  which  they  should  have  on  file  and  they  never  could  find 
them.  They  did  not  have  them.  I  refer  now  to  the  official  classifi- 
cation for  several  years. 

These  experts  of  the  railroads  say  in  regard  to  the  icing  of  cars 
that  the  rates  set  down  on  these  tariffs  distinctly  stated  that  all  ship- 
ments carried  on  the  third  class  that  the  icing  charges  should  be 
borne  by  the  carriers.    For  years  that  was  in  effect.    The  rat^ 
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made,  therefore,  under  this  classification  gave  the  icing,  and  the 
railroad  companies  up  to  1902  carried  the  business  in  that  way,  but 
on  a  shipment  from  Fenville  to  Chicago,  where  the  third-class  rate 
is  21^  cents,  the  railroads  made  this  kind  of  a  tariff,  that  on  ventilated 
cars  the  rate  should  be  20  cents  and  on  refrigerator  cars,  which  was 
1^  cents  greater  than  the  third-class  rate,  and  the  Armour  Car  Lines 
exacted  on  all  those  shipments  a  further  charge  of  $25  for  icing 
after  the  icing  had  IxHjn  charged  for  in  the  rate,  and  this  is  some  of  the 
expert  rate  making  that  they  talk  about. 

Senator  Kean.  Have  you  finished  your  statement? 

Mr.  Da  VIES.  I  have  one  other  statement.  You  wanted  to  know  if 
there  are  any  rebates  being  paid  to-day.     I  would  say  that  there  are. 

Senator  Kean.  Please  state  them. 

Mr.  Da  VIES.  It  is  a  device  contrary  to  the  act  to  regulate  commerce 
that  is  being  practiced  on  account  of  lack  of  knowledge  as  to  what  is 
being  done.  Take,  for  instance,  a  competitive  point.  Suppose  that  a 
car  moves  from  a  competitive  point.  >Vhen  that  car  arrives  it  is  not 
weighed ;  it  is  never  checked.  This  that  I  have  here  shows  that  a  car- 
load is  billed  from  a  point  at  1,600  pounds,  when  in  effect  the  car 
weighs  16,000  or  18,000. 

Senator  Kean.  Did  you  ever  receive  a  car  that  exceeded  in  weight? 

Mr.  Da  VIES.  Yes. 

Senator  Kean.  And  you  took  advantage  of  it? 

Mr.  Davies.  And  I  have  had  the  railroad  company  increase  the 
charges  upon  it. 

Senator  Kean.  You  did  not  receive  the  rebate? 

Mr.  Da  VIES.  No;  I  never  received  a  rebate,  and  never  will.  I  want 
to  call  the  attention  of  this  committee  to  this  fact :  That  a  railroad 
company  may  publish  rates,  but  there  are  ways  of  getting  around 
those  rates.  For  instance,  a  car  is  misrepresented — that  is,  the  con- 
tents of  it  is — and  I  have  asked  the  Interstate  Commerce  Commission 
to  say  that  a  railroad  company  should  know  what  it  is  doing.  A  rail- 
road man  a  little  while  ago  told  me  that  these  goods  were  not  billed 
right.  Now,  he  therefore  put  the  shipper  in  this  position:  That  if 
the  shipper  is  going  to  determine  what  he  is  going  to  pay,  he  is  going 
to  deliver  the  car  accordingly,  and  the  railroads  in  many  cases  in  this 
countnr  don't  know  what  goes  into  a  car  and  don't  know  what  comes 
out.  I  know  of  a  point  where  150  cases  of  strawberries  w^as  system- 
atically loaded  on  a  car  upon  which  there  was  never  any  freight  paid, 
and  the  rate  was  2H  cents  a  crate. 

Senator  Kean.  How  long  ago  was  that? 

Mr.  Davies.  A  year  or  two  ago.     It  is  done  to-day. 

Senator  Kean.  Do  you  have  knowledge  of  it  ? 

Mr.  Davies.  Yes;  and  so  can  you,  if  you  go  around  the  freight 
yards. 

Senator  Kean.^  Is  this  knowledge  of  yours  a  guilty  knowledge? 

Mr.  Davies.  I  just  a  moment  ago  told  you  not,  and  further,  I  will 
offer  to  this  committee  the  records  of  mv  business. 

Senator  Kean.  But  you  say  you  know  these  things  are  being  done 
and  have  made  no  complaint. 

Mr.  Davies.  Haven't  I?  I  would  like  to  show  you  these  papers 
that  have  been  nursed  by  the  Interstate  Commerce  Commission  for 
a  year. 
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Senator  Kean.  They  have  had  them  and  the  district  attorney  has 
had  them? 

Mr.  Da  VIES.  And  he  is  having  them  again  as  soon  as  I  get*  back  to 
Chicago,  and  he  is  going  to  act  upon  them.  Now,  I  want  to  say 
just  one  more  thing  about  this,  and  say  that  you  can  give  to  the  Inter- 
state Commerce  Commission  the  powers  to  fix  rates,  but  unless  you 
give  to  that  Commission  the  power  to  inspect  the  books  of  the  rail- 
way company  they  will  laugh  at  you.  They  are  laughing  through 
the  gauze  of  American  justice  this  moment.  Why,  the  operation  of 
fast  freight  lines,  for  instance,  the  operation  of  private  car  lines 
through  the  country,  the  operation  of  rebates,  and  of  percentage  of 
the  miles  and  the  manipulation  of  express  companies;  and  to  illus- 
trate that,  a  friend  of  mine,  a  solicitor  in  the  freight  business,  went 
to  a  house  in  Chicago  that  had  4  carloads  ready  to  snip  to  New  York. 
The  rate  was  $2.25  a  hundred.  The  railroads  were  religious.  They 
would  not  shade  the  rates,  and  it  was  a  good  line  and  expected  to 
get  the  business  on  the  merits  of  the  service.  Two  days  afterwards 
he  went  up  there  and  the  express  company  had  hauled  down  the 
cars  and  they  were  shipped  to  New  York  and  delivered  to  the  store 
at  the  other  end,  including  the  cartage,  which  they  own,  for  $1.50,  and 
the  railroad  companies,  I  presume,  got  45  per  cent  of  the  $1.50,  and 
were  satisfied. 

I  am  only  saying  these  things  because  I  think  that  the  conunittee 
should  know  them.  I  think  that  the  committee  should  know  that 
the  great  question  of  transportation  is  a  game  of  "  hide  and  seek." 
The  great  corporations  of  this  country  are  putting  their  traffic  on 
the  auction  block  and  they  are  making  traffic  officials  of  the  companies 
bid  for  it,  and  I  want  to  say  right  here  to  you  that  no  one  will  be 
better  satisfied  with  the  conditions  in  this  country  than  the  railroad 
officials  who  have  to  get  business.  The  railroads  at  the  present  time 
do  not  think  it  a  question  of  business.  It  is  a  question  largely  of 
gambling,  and  a  manipulation  of  control  and  water  and  all  those 
things,  and  the  man  whom  I  know  that  has  served  twenty-five 
years  in  the  position  of  general  freight  agent,  after  his  road  was 
absorbed  b}'  another  system,  had  the  satisfaction  of  having  a  little 
paper  put  before  him  one  day  to  say  that  his  services  were  no  longer 
required,  and  tlie  only  satisfaction  was  that  to  the  victors  belong  the 
spoils. 

Gentlemen,  I  think  that  is  my  statcMuent,  and  I  thank  you. 

STATEMENT  OF  MR.  H.  B.  MARTIN. 

Senator  Kean.  You  may  state  yonr  name,  phice  of  residence,  and 
occupation. 

Mr.  Martin.  H.  B.  Martin;  I  am  the  national  secretary  of  the 
American  Antitrust  League,  residence  New  York  City. 

Senator  Kean.  What  is  your  occupation  ^ 

Mr.  Martin.  I  am  a  traveling  man  by  profession.  My  interest  in 
this  question  is  that  of  a  consinner. 

Senator  Kean.  That  is  you  are  a  commercial  traveler? 

Mr.  Mar'hn.  Yes. 

Senator  Kean,  On  what  line  of  business! 
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Mr.  Martin.  My  business  is  the  tool  business,  but  my  business  in 
(connection  with  this  rate  question  is  principally  that  I  am  a  consumer, 
and  as  it  has  been  generally  conceded  by  botn  the  shippers  and  the 
railroads  that  the  consimier  pays  the  freight  in  the  long  run,  or  as 
Governor  Larrabee  and  Brooks  Adams  have  well  called  it,  "  the  trans- 
portation tax,"  of  $1,900,000,000  per  year  now  collected  by  the  rail- 
road corporations,  I  feel  that  the  consumers  have  some  right  to  be 
heard  on  the  subject. 

We  are  somewhat  concerned  over  a  number  of  expressions  made 
here  by  both  railroad  men  and  shippers  to  the  effect  that  the  most 
important  thing  is  that  rates  shall  be  equal  and  that  there  is  not 
much  disposition  on  the  part  of  either  of  them  to  disagree  over  the 
amount  of  the  rate.  In  the  light  of  these  expressions  it  might  well 
happen  that  they  should  sometime  get  together  and  agree  on  rates 
that  because  of  their  equality  to  the  shipper  and  their  profitableness 
to  the  railroads  would  result  in  an  enormous  and  extortionate  tax 
on  the  consumer. 

It  is  true  that  we  want  to  see  peace  in  the  railroad  affairs  in  this 
country,  but  that  would  be  a  sort  of  an  "  order  reigning  in  Warsaw  " 
that  would  be  highly  unpalatable  and  unprofitable  to  the  millions 
of  consumers  who  pay  the  freight. 

Especially  is  such  a  danger  real  when  the  shippers  in  different 
industries  are  combined  in  monopolistic  trusts  owned  by  the  same 
men  who  own  and  operate  the  railw^ays,  as  in  the  case  of  the  steel 
trust,  the  coal  trust,  the  Standard  oil  trust,  the  beef  trust,  and  simi- 
lar unlawful  combines. 

It  was  proven  in  the  testimony  before  the  Industrial  Commission 
and  shown  in  the  final  report  of  Commissioner  Phillips  (Vol.  XIX, 
pp.  652-G60)  that  the  coal-trust  roads  made  the  freight  rate  enor- 
mously high  because  the  rate  they  paid  as  coal  shippers  went  into 
their  own  pockets  as  railroad  owners.  The  same  facts  were  again 
brought  out  in  the  suit  begun  by  Congressman  Heai'st,  of  New  York, 
in  the  courts  and  before  the  Interstate  Commerce  Commission. 

The  control  of  the  highways  is  one  of  the  most  important  func- 
tions of  government.  It  is  one  of  the  half  dozen  great  essential 
attributes  of  sovereignty  in  every  nation,  no  one  of  which  can  be 
abdicated  without  the  gravest  danger  to  the  safety  of  the  State  and 
to  the  welfare  of  the  people. 

The  power  to  control  the  highways  is  of  the  same  high  rank  and 
importance  with  the  power  to  administer  justice,  to  coin  money, 
to  make  war  and  peace,  to  enact  laws,  and  to  levy  taxes.  The  full 
and  untrammeled  exercise  of  each  and  all  of  these  powers  is  vitally 
necessary  to  the  very  existence  of  every  civilized  government. 

The  control  of  the  rail  highways  of  the  United  States  has  passed 
almost  completely  into  the  hands  of  small  groups  of  wealthy  and 
powerful  private  individuals. 

These  men  exercise  their  control  of  the  highways  through  the  ma- 
chinery of  corporations,  traffic  associations,  and  combinations  and 
communities  of  interests  of  various  sorts,  some  of  which  are  lawful 
bodies  and  others  are  criminal  conspiracies,  so  defined  and  denounced 
by  both  the  laws  of  Congress  and  the  decisions  of  the  courts. 

In  whichever  of  these  forms  the  control  of  the  highways  is  exercised 
by  private  citizens  it  is  a  clear  invasion  of  a  most  important  function 
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of  government,  a  usurpation  of  one  of  the  greatest  attributes  of 
sovereignty  by  private  persons  for  purely  selfish  ends.  In  pur.^uit 
of  their  ambition  to  amass  wealth  and  power  through  this  usurped 
authority  of  government,  these  combinations  of  individuals  have 
so  misused  this  enormous  power  of  the  highways,  that  they  havp 
aroused  deep  and  widespread  resentment  among  the  great  hlody  of 
citizens.  These  citizens  who  have  long  suffered  injustice  and  oppres- 
sion in  various  forms  have  laid  before  the  committees  of  both  the 
House  and  Senate  and  the  Interstate  Commerce  Commission  a  sres\i 
mass  of  facts  and  proofs  of  the  injuries  they  have  been  and  an» 
subjected  to  from  this  system  of  private  control  of  the  public  high- 
way, and  they  are  appealing  viiijorously  to  Congre^ss  for  relief. 

They  have  furnished  so  mucli  evidence  of  this  diaracter  that  fur- 
ther statements  of  facts  in  this  line  to  your  committee  would  se^m 
superfluous.  I  have  observed  that  the  questions  most  frequently  askeci 
now  by  members  of  this  committee  are  not  for  further  evidence  of 
grievances,  but  for  suggestions  for  remedies  against  the  evils  univer- 
sally admitted  to  exist  in  and  from  this  system  of  unrestricted  pri- 
vate control  of  those  public  highways  known  as  '•  railroads." 

There  existed  for  a  number  of  years  an  organization  of  all  the 
railroads  Iwtween  Chicago  and  the  Atlantic  seaboard,  known  as  the 
"Joint  Traffic  Association."  Largely  through  the  efforts  of  Sena- 
tor William  E.  Chandler,  at  that  time  a  prominent  member  of  this 
Senate  Committee  on  Interstate  Commerce,  that  association  wa,=5 
brought  into  court,  and  after  trial  the  United  States  Supreme  Court 
decided  that  it  was  a  criminal  conspiracy  and  combination  in  viola- 
tion of  the  United  States  antitrust  law  and  issued  a  decree  ordering 
it  to  disband. 

I  have  since  been  informed  by  railroad  men  that  the  association 
merely  changed  the  name  on  the  doors  of  its  New  York  office  and 
on  its  letter  heads  and  kept  right  on  doing  business  at  the  old  stand 
in  open  contempt  of  the  orders  of  the  Supreme  Court  and  the  law  of 
the  land.  I  am  informed  that  under  its  new  name  the  association 
is  that  same  Official  Classification  Committee  which  Commissioner 
Clements  stated  here  had  on  ten  days'  notice,  raised  the  rates  simul- 
taneously and  unreasonably  on  over  000  commodities  handled  by  (M^ 
great  railroads.  Such  a  situation  is  a  menace  to  the  consumer  and 
shipper,  and  is  well  worthy  the  attention  not  only  of  this  committee 
and  of  Congress,  but  of  the  Supreme  Court,  the  President,  and 
Attorney-General. 

It  is  true  that  certain  of  the  railway  officials  and  attorneys  have 
appeared  before  the  committees  of  Congress  and  attempted  to  con- 
vince? you  that  there  were  no  abuses  and  no  grievances  worth  con- 
sidering, and  that  the  opposition  to  a  continuance  of  the  pre^sent 
svstem  w^as  onlv  a  manufactured  sentiment.  These  railroad  advocates 
have,  unfortunately  for  their  case,  attempted  to  produce  arguments, 
facts,  and  figures  in  support  of  their  claim  that  everything  was  all 
right  and  that  the  public  had  nothing  to  complain  of. 

One  of  the  latest  and  most  elaborate  of  those  arguments  for  the 
private  railroad  combines  was  that  by  Mr.  Krnttschnitt,  of  the  Union 
Pacific  and  Southern  Pacific  railways,  to  the  etrect  that  railroad  ex- 
penses in  recent  years  were  increasing  faster  than  railroad  earnings, 
and  that  the  net  profits  of  the  raflway  companies  were  actuaUy 
several  millions  dollars  less  in  1904  than  in  1903. 
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These  statements  were  made  in  an  attempt  to  disprove  to  your 
oommittee  the  report  of  the  Interstate  Commerce  Commission  that 
the  railroad  companies  had  increased  their  earnings  by  raising  rates 
to  $166,000,000  more  in  1903  than  in  1899. 

Mr.  Kruttschnitt  states  that  the  reason  the  net  earnings  were  less 
in  1904  than  in  1903,  and  the  reason  that  the  $155,000,000  increased 
tax  on  the  consumers  was  necessary  was  because  of  the  increased  cost 
of  materials  and  labor. 

He  claimed  the  increased  cost  of  labor  was  some  18  or  20  per  cent. 
Although  there  is  grave  doubt  of  the  correctness  of  this,  still,  let  us 
concede  that,  as  a  legitimate  increase  of  the  expenses  of  the  railways, 
and  proceed  to  the  other  items. 

Rails,  he  said,  cost  25  per  cent  more.  Now,  the  rails  were  bought 
from  the  steel  trust.  Who  owns  the  steel  trust  ?  The  same  men  who 
own  the  railroads,  so  that  these  community  of  interest  gentlemen  as 
owners  of  the  railroads  paid  to  themselves  as  owners  of  the  steel  tru$t 
25  per  cent  more  for  steel  rails,  amounting  to  millions  of  dollars 
annually.  Was  that  a  legitimate  excuse  lor  raising  the  rates  on 
the  consumer  ?  I  think  not.  He  savs  the  cost  of  lumber  was  increased 
80  per  cent.  This  lumber  was  bought  largely  from  the  lumber  trust. 
Who  owns  the  lumber  trust  ?  Principally  the  same  men  who  own  the 
railroad  combines.  The  cost  of  coal  was  increased  70  per  cent.  This 
coal  was  bought  mainly  from  the  coal  trust.  Who  owns  the  coal  trust? 
The  same  men  who  own  the  railroads.  The  same  is  true  of  the  steel 
bridge  trust,  the  locomotive  trust,  and  other  monopolistic  manufac- 
turers of  material  used  by  railroads,  down  to  the  purchase  of  lubri- 
cating oil  from  gentlemen  more  or  less  closely  related  to  the  Standard 
Oil  trust. 

Is  this  great  increase  in  the  prices,  amounting  to  millions  of  dol- 
lars, paid  by  the  railroad  owners  to  themselves  as  owners  of  the 
manufacturing  and  mining  trusts,  a  legitimate  excuse  for  saying  that 
the  $155,000,000  increase  of  rate  in  1903  was  not  mainly  a  profit  to 
the  men  who  were  joint  owners  of  both  the  railroads  and  the  trusts? 

Then  consider  the  millions  of  dollars  taken  from  the  earnings  of 
railroads  and  applied  to  the  purchase  of  newer,  better,  and  more 
numerous  cars,  locomotives,  and  bridges,  and  permanent  improve- 
ments, and  charged  to  operating  expenses.  Are  they  not  evidences 
of  profit  to  the  owners  or  the  railroads?  These  things  are  additions 
to  the  plant,  to  the  captial  of  the  railroads,  which  greatly  increase 
their  earning  power  for  the  future? 

Is  it  right  or  reasonable  or  just  to  permit  the  railroads  to  increase 
their  rates,  to  levy  greater  taxes  on  an  already  overburdened  people 
in  order  to  increase  their  fixed  capital  ? 

When  they  increase  their  plants  let  them  invest  their  own  money 
to  do  it,  not  levy  an  extortionate  and  unlawful  tax  on  the  consumer 
to  provide  themselves  with  machinery  with  which  to  earn  more  profit. 
There  are  many  other  ways  by  which  the  net  profits  of  the  railroads 
are  absorbed  in  order  to  make  it  appear  that  an  increase  of  the  rail- 
road rates  is  justifiable. 

For  instance,  there  is  a  rebate  amounting  to  millions  of  dollars 
that  is  generallv  understood  to  be  collected  by  the  railroad  officials 
from  the  men  wKo  sell  appliances  of  all  kinds  to  the  railroads  through 
these  officials.  This  helps  to  make  net  earnings  look  small  on  tlie  face 
of  the  returns. 
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Then  consider  that  2,000.000  persons  ride  on  passes  and  consider 
how  many  millions  of  dollars  annually  would  be  added  to  the  legiti- 
mate earnings  of  the  railways  if  all  tliese  people  paid  cash  fares,  as 
they  are  all  well  able  to  do. 

Consider  also  the  remarkably  large  "  legal "  expenses  which  are 
generally  understood  to  relate  not  so  much  to  litigation  over  laws 
already  on  the  statute  books  as  to  the  placing  of  obstacles  in  the  way 
of  the  enactment  of  new  legislation.  This  also  has  to  be  subtracted 
from  the  net  profits  and  I  presume  it  also  goes  into  the  "  operating 
expenses  "  account. 

Last  but  not  least  we  have  to  consider  the  amounts  subtracted  from 
the  revenues  of  the  roads  to  be  used  as  contributions  to  various 
political  campaign  funds  for  the  purpose  of  saving  the  national 
nonor,  etc.  Of  course  this  item  would  have  to  be  charged  to  "  operat- 
ing expens:es,"  and  would  go  quite  a  long  way  toward  showing  that 
the  net  earnings  of  the  roads  were  not  nearly  so  great  as  we  might 
expect  them  to  be,  judged  by  the  high  rates  and  the  enormous  ton- 
nage. 

It  was  recently  reported  in  the  public  press  that  at  a  trial  in  New 
York  evidence  was  submitted  showing  that  the  Wabash  Railway 
bought  the  Western  Maryland  Railway  for  $8,500,000  and  capitalized 
it  for  $60,000,000  of  bonds  and  $00,000,000  of  stock.  The  need  for 
interest  and  dividends  oji  such  bonds  and  stocks  is  made  an  excuse 
for  levying  higher  rates,  just  as  in  the  case  of  the  I^ouisville  and 
Nashville-Seaboard  Air  Line  $50,000,000  issue  of  new  bonds  and 
stocks,  not  representing  a  single  dollar's  worth  of  railroad  property, 
which  was  described  by  Commissioner  Clements  in  his  testimony 
here. 

The  aggregate  of  bonds  and  stocks  of  this  character,  representing 
nothing  but  "  w  ater  "  or  fictitious  capital  issued  by  all  the  various 
railroads  of  the  United  States,  unquestionably  amounts  to  billions  of 
dollars,  and  the  companies  are  trying  to  keep  their  rates  high  enough 
to  extract  from  the  people  the  money  with  which  to  pay  dividends 
and  interest  amounting  to  hundreds  of  millions  of  dollars  on  capital 
they  never  invested. 

I  think  anyone  acquainted  with  railroad  financiering,  even  in  a 
rudimentary  degree,  is  aware  that  fully  one-half  of  the  fifteen  billions 
of  stocks  and  bonds  issued  by  tlie  railroad  companies  and  on  which 
they  want  to  earn  dividends  and  interest  by  taxing  the  shipper  and 
consumer,  really  ro])resents  nothing  but  the  estimated  value  of  the 
franchises  or  j)erniission  by  which  Congress  and  th6  State  legislatures 
have  allowed  thorn  to  fix  rates  practically  without  restraint.  They 
have  seized  upon  the  great  government  function  of  controlling  the 
highways  and  thc^v  are  selling  it  in  the  market  place  for  $7,000,000,000 
or  $8,000,000,000.*^  They  have  a  simple  and  confiding  faith  that  Con- 
gress is  going  to  permit  them  to  continue  their  careers  as  controllers 
of  the  highways  for  another  five  hundred  or  a  thousand  years.  Some 
of  their  bonds  and  stock  issues  are  based  on  leases  which  run  for 
four  hundred  and  ninety-nine  and  nine  hundred  and  ninety-nine 
years,  so  sure  are  they  that  the  citizens  can  never  shake  loose  their 
hold  on  the  public  highways  and  the  consumers'  pockets. 

The  remedy  for  these  present  intolerable  conditions  growing  out 
of  the  usurpation  of  a  great  government  function  by  private  parties 
sui-ely  must  lie  in  the  resumption  by  the  Government  of  its  proper 
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sovereign  authority  over  the  highways.  The  great  transportation 
tax  of  nineteen  hundred  millions  of  dollars  per  year  must  be  levied 
fairly  and  openly  and  equally  upon  all  shippers  and  passengers  by 
authority  of  law  and  under  the  rules  of  justice.  It  must  not  be  levied 
secretly,  unequally,  discriminatively,  unreasonably  high  on  the  ordi- 
nary dfiipper  and  unreasonably  low  for  the  great  trust  and  monopo- 
lies, as  the  caprice  or  interest  of  some  railroad  manager  may  decide. 

The  first  steps  in  this  direction  for  a  remedy  are  well  indicated  in 
the  able  statement  to  your  committee  made  by  President  Stickney,  of 
the  Great  Western  Railway,  and  Commissioners  Prouty  and  Clem- 
ents. First,  empower  the  Interstate  Commerce  Commission  to  exer- 
cise promptly  and  effectively  the  legislative  function  of  making  new 
rates  where  existing  ones  are  proven  unjust  or  unreasonable.  Sec- 
ondly, create  a  new  Department  of  Highways,  with  a  Cabinet  officer 
as  Secretary  of  Highways  at  its  head,  to  supervise  and  to  police  the 
railway  corporations  and  their  managers,  so  as  to  arrest  tliem  when 
found  doin^  wrong  and  see  that  they  are  promptly  prosecuted  for 
offenses  agamst  the  law  of  the  land. 

It  is  said  here  by  the  representatives  of  the  railways  that  the 
managers  of  the  roads  will  take  good  care  of  the  shippers  along  their 
lines  so  as  to  make  more  business  for  their  roads.  Well,  a  sheep 
raiser  takes  good  care  of  his  sheep  in  order  to  get  more  wool  and 
mutton.  But  these  railroad  gentlemen  must  remember  that  the 
American  people  are  not  sheep,  even  though  they  have  lately  sub- 
mitted to  a  good  deal  of  shearing,  and  they  will  prove  to  be  very 
tough  mutton  if  the  railroad  corporations  attempt  to  eat  them  up 
by  extortionate  and  unjust  levias  of  the  transportation  tax. 

I  will  read,  as  a  part  of  my  remarks,  the  following,  taken  from 
the  Railroad  Exchange,  one  of  the  leading  railroad  papers  of  the 
country : 

Press  dispatches  from  Pittsburg  say  tbat  10,000  freight  cars  recently  ordered 
by  the  Baltimore  and  Ohio  will  cost  the  large  sum  of  ^12,600,000.  This  is  an 
average  price  i)er  car  of  $1,200,  or  $300  more  than  was  quoted  less  than  a 
year  ago. 

It  Is  not  hard  to  estimate  the  saving  which  the  Baltimore  and  Ohio  would 
have  made  by  purchasing  the  above  mentioned  10,000  cars  in  small  lots,  spread 
over  an  average  of,  say.  three  years.  A  fair  average  price  for  a  steel  car  is 
about  $1,050,  whicli  is  $210  less  than  the  present  market  quotation. 

Just  one  word  further  as  to  the  alleged  increased  cost  of  labor.  It 
should  be  borne  in  mind  that  during  the  last  half  dozen  years  when 
increase  in  the  cost  of  railroad  labor  is  claimed,  there  has  also  been  a 
great  increase  in  the  average  size  and  hauling  capacity  of  locomotives 
and  cars,  so  that  to-day  a  train  crew  hauls  a  far  greater  number  of 
tons  of  freight  per  day,  and  thereby  the  labor  cost  per  ton  of  hauling 
freight  has  been  very  materially  reduced ;  more  than  counterbalanc- 
ing any  small  increase  in  w^ages. 

There  are  a  few  hundred  thousand  railroad  owners  and  a  few 
hundred  thousand  shippers,  but  there  are  80,000,000  consumers  who 
pay  the  freight  finally.  I  trust  that  this  committee  will  give  to  the 
rights  and  interests  of  the  consumers  that  careful  and  thorough  con- 
sideration to  which  the  enormous  magnitude  and  preponderance  of 
their  numbers  and  interests  justly  entitle  them. 

I  will  submit  the  draft  of  a  bill  to  provide  for  a  department  of 
highways. 
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STATEMENT  OF  M£.  JOHH  C.  WELCH. 

Hon.  S.  B.  Elkins, 

Chaimum  Interstate  Commerce  Committee^ 

United  States  Senate^  Washington^  D,  C. 

Dear  Sir  :  T  desire  to  submit  to  your  committee  the  following  sug- 
gestions, which  are  in  line  with  two  papers  I  submitted  to  the  Inter- 
state Cominture  Commission  last  year  in  its  considei'ation  of  differ- 
ential rates.  On  rate  making  and  related  subje<;ts  I  have  made  a 
number  of  addresses,  the  fii'st  in  August,  1902;  have  had  several 
communications  in  New  York  and  Brooklyn  newspapei-s,  and 
addressed  by  oi>en  letter  the  New  York  Board  of  Trade  and  lYans- 
portation  under  date  of  August  :^0,  1904. 

The  general  grounds  which  1  have  taken  and  now  hold  is  that, 
regarding  interstate-commerce  freight  and  passenger  charges,  classi- 
iications  of  freight,  routing,  agreements  for  pooling,  and,  in  general, 
what  pertains  to  payments  to  transportation  companies  for  services 
i*endered,  should  have  their  initial  action  with  the  men  administer- 
ing the  affaii-s  of  the  transportation  companies,  but  that  this  depart- 
ment of  tlie  public  service  of  these  companies  should  come  before  a 
board  or  boards  of  commissioners  clothed  with  power  by  the  Federal 
Government  for  approval  and  indoi*sement  before  any  changes  in  the 
existing  order  shall  be  operative. 

The  plan  contemplates  that  all  conditions  existing  at  the  time  of  its 
adoption  would  remain  until  modified  by  the  joint  action  of  the  rail- 
road and  CTOvernment  representatives;  that  any  existing  regulation 
would  have  the  force  of  a  PVderal  law,  and  that  all  who  participated 
in  an  unauthorized  variation  by  that  fact  would  be  guilty  of  a  civil 
or  criminal  oU'eiise,  and  subject  to  punishment  by  fines,  imprison- 
ment, etc.  A  very  effective  way  to  punish  a  representative  of  a  trans- 
portation company  who  participated  in  such  infringement  of  the  law 
would  be  to  debar  him  from  having  any  voice  in  the  future  si>ecified 
regulations  which  in  making  and  maintaining  would  have  come  in 
part  under  the  control  and  jurisdiction  of  the  Federal  Government, 

With  the  deprivation  of  any  particular  company  of  the  power  on 
its  own  account  to  niakc^  a  new  rate  there  will  be  no  occasion  on  the 
part  of  other  companies  to  take  sudden  aclion  to  meet  new  existing 
rates.  And  in  this  would  lie  the  reduction  of  the  making  of  new 
rates  to  very  moderate  numbers. 

The  re<iuirements  might  be  for  numerous  Federal  boards  to  act  in 
conjunction  with  the  boards  or  representatives  of  the  transportation 
companies,  covering,  perhaps,  different  sections  of  the  country.  As 
new  conditions  in  transportation  miffht  arise  on  account  of  changes 
in  the  season,  the  creation  of  new  industries,  including  the  finding  of 
new  sources  of  supply  of  commodities,  and  in  sudden  exigencies  the 
acti(m  of  the  Government  representatives  might  be  practically  con- 
temporaneous with  those  of  the  transportation  companies,  and  there 
need  be  no  occasion  for  a  lack  of  elasticity,  on  which  there  has  been 
founded  an  argument  against  any  Government  participation  in  rate 
making,  etc.  The  proposed  plan  would  be  favorable  to  sudden  exi- 
gencies in  the  making  of  rates  for  the  reason  that  it  could  be  done 
without  a  general  destruction  of  rates,  as  the  change  could  be  kept  in 
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time  of  continuance  and  in  extent  of  its  range  within  prescribed 
bounds. 

By  the  adoption  of  such  a  plan  it  will  become  at  once  the  duty  of 
the  Federal  Government  in  tne  general  interests  of  its  citizens  to  ex- 
ercise due  diligence  in  carrying  out  the  regulations  it  had  participated 
in  establishing,  and  there  would  be  no  occasion  for  the  exercise  of 
intermediate  action  except  such  as  falls  to  the  officers  of  courts  and 
to  grand  juries,  and  complaints  before  such  would  be  in  order  by  any- 
one who  felt  aggrieved  and  who  had  facts  to  present. 

What  has  been  here  said  has«only  contemplated  the  action  of  Fed- 
eral commissionei-s  in  approving  or  disapproving  propositions  made 
by  representatives  of  transportation  compjanies.  In  case  a  reduction 
in  rate  was  called  for  and  the  transportation  representatives  declined 
to  act  on  the  request,  the  Federal  courts,  as  now  constituted,  could  be 
appealed  to,  and  while  it  would  be,  no  doubt,  beyond  their  jurisdic- 
tion to  say  what  rate  should  be  made  it  would  be  within  their 
jurisdiction  to  fix  a  rate  at  a  nonconfiscatory  maximum  point. 

The  late  Thomas  M.  Cooley,  in  an  address  as  chairman  of  the  third 
annual  convention  of  railroad  commissioners.  Federal  and  State, 
held  at  Washington  March,  1891,  in  disscussing  problems  of  transpor- 
tation then  and  still  confronting  the  country,  said : 

The  troubles  that  are  always  present,  always  annoying,  and  always  difficult  of 
adjustment,  are  those  which  relate  to  the  making  of  rate  sheets,  and  to  the 
manner  in  which  these  are  observed  or  treated  after  they  are  made.  It  Is  here 
that  we  discover  a  problem  that  is  not  narrow  or  temporary,  and  that  does  not 
touch  lightly  upon  the  relations  between  the  railroads  themselves,  but  is  seen 
in  nearly  all  their  controversies  and  misunderstiindings,  and  that  Is  the  prolific 
parent  of  nearly  all  the  difficulties  l)etween  the  railroads  and  those  who  have 
occasion  for  their  services^  It  is  the  unjust  nature  of  the  rate  sheets  when  the 
rights  of  the  public  or  of  other  roads  are  considered;  it  is  the  refusal  to  join 
with  other  roads  in  making  them,  or  the  demand  of  an  unreasonable  share  of  a 
joint  rate  when  one  is  made;  it  is  the  sudden  reduction  in  rates  when  injury 
can  be  done  to  a  rival  by  resorting  to  that  measure,  or  when  it  is  hoped  that  the 
rival  can  be  compelled  thereby  to  give  assent  to  some  measure  to  which  assent 
can  not  be  obtained  by  negotiation;  it  is  the  refusal  to  unite  in  tlirough  bills 
of  lading  at  agreed  rates,  or  to  receive  for  the  transportation  of  persons  the 
tickets  that  have  been  given  by  other  roads ;  it  is  the  failure  to  abide  by  under- 
standings concerning  rates  when  a  disregard  of  them  seems  to  promise  a  tem- 
porary advantage;  in  short,  it  is  the  manner  In  which  this  whole  subject  of 
making  rates  is  dealt  with  and  treated  by  the  railroad  companies,  and  the  effect 
thereby  upon  their  own  interests,  respectively,  the  interests  of  stock  and  bond 
holders,  and  the  interests  of  those  who,  willingly  or  unwillingly,  are  their  cus- 
tomers, that  present  the  fundamental  and  still  unsolved  problem  which  must 
necessarily  address  itself,  first  of  all  to  the  railroad  managers  of  the  country, 
and  after  that  to  the  public  authorities.  The  evils  in  railroad  service  nearly 
all  find  their  origin  here;  and  especially  is  this  true  of  those  that  are  most 
difficult  and  inveterate.  The  railroad  problem  will  be  dealt  with  effectually 
when  the  power  to  fix  tlie  rates  for  railroad  transportation  is  placed  upon  such 
a  basis  that  the  evils  now  so  prominent  and  troublesome  and  persistent,  which 
spring  from  its  exercise,  shall  be  cured  and  the  power  itself  brought  under 
effectual  regulation. 

It  can  be  seen  from  this  extract  that  in  the  opinion  of  this  most 
eminent  authority  that  the  country  has  yet  produced  in  regard  to 
interstate  transportation,  that  the  problem  does  not  lie  in  railroad 
discriminations  and  rebates — where  it  has  been  generally  placed. 
Judge  Cooley  says  regarding  them:  ''The  problem  without  question 
is  here,  but  not  in  its  entirety." 

The  attitude  of  those  opposed  to  Government  action  in  regard  to 
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rate  making,  on  the  plea  that  discrimination  and  rebates  are  out  of 
the  way  by  the  legislation  of  1903,  is  that  there  is  nothing  further 
for  the  Government  to  do  except  to  execute  the  laws  now  upon  the 
statute  books,  and  as  they  are  to  be  modified,  perhaps,  in  minor 
degree. 

The  great  popular  claim,  resting  upon  tremendous  injury  and  evils 
that  have  grown  up,  is  for  still  further  action  on  the  part  of  the 
Government,  and  for  this  attitude  there  is  support  by  the  eminent 
authority  from  whom  quotation  is  here  made. 
With  great  raspect,  very  sincei^ly,  yours, 

John  C.  Welch. 

Brooklyn,  N.  Y.,  May  18^  1005, 

[Ualstun  &  Stddons,  attorneys  and  counsellors  at  law.] 

Washington,  I).  C,  November  16^  190^. 

Dear  Sir:  Some  months  ago  you  received  a  letter  signed  by  Mr. 
T.  T.  Le  Berthon,  manager  of  Freight  Publishing  Company,  116 
Nassau  street,  New  York  City,  which  read  as  follows: 

We  are  marsbaliiij^  an  army  of  shippers  which  now  promisee  to  be  bigger 
than  any  ever  before  formed  to  api>eal  to  Congress.  A  copy  of  Freight  is  sent 
to  you  by  this  mall.  It  explains  fully  our  purpose — the  passage  of  a  biU  to 
make  operative,  as  originally  intended,  the  act  to  regulate  commerce.  We  advo- 
cate simply  this :  Just  and  equitable  freight  rates  and  governmental  supervision 
over  railroads  similar  to  that  now  exercised  over  the  national  banks.  We 
indorse  a  measure  alon.u:  the  lines  laid  down  in  the  Quarles-Cooper  bill,  and 
already  have  receiveil  wide  support  from  shipiHjrs  in  all  parts  of  the  countr>', 
as  well  as  from  Congress  members  and  public  l)odies.  We  send  to  you  also  a 
copy  of  tlie  i>etition  we  are  circulating,  showing  facsimiles  of  a  few  men  who 
are  indorsing  the  measure. 

Will  you  cooperate  with  us  in  this  excellent  work?  We  ask  this  because  it 
is  important  that  shippers  get  the  support  of  every  influential  man.  Kindly 
write  us  by  return  mail. 

Accompanying  the  foregoing,  a  copy  of  which  was  sent  to  every 
member  of  the  United  States  Senate  and  House  of  Representatives, 
was  a  petition  asking  your  support  in  behalf  of  the  so-called  Quarles- 
Cooper  bill  for  the  enlargement  of  the  powers  of  the  Interstate  Com- 
merce Commission. 

It  will  probably  interest  you  to  learn  that  every  signer  of  the  peti- 
tion which  accompanied  the  said  letter  has  withdrawn  his  indorse- 
ment of  the  proposed  legislation.  I  in«4ose  two  documents  showing 
this  to  be  the  fact. 

Of  course,  you  understand  that  the  raU^-making  powder  which  the 
Quarles-Cooper  bill  would  confer  u])on  the  Interstate  Commerce  Com- 
mission is  a  legislative  power.  I  have  regarded  it  as  contrary  to 
American  principles  for  the  lawmaking  body  to  delegate  such  an 
important  part  or  its  functions  to  an  appointive  bodv,  thus  removing 
a  portion  of  the  legislative  authority  one  degree  further  from  the 
people.  Believing  that  the  idea  that  legislative  authority  should  be 
retained  in  the  hands  of  the  representatives  of  the  people  really  domi- 
nates among  the  thinking  people  of  the  countiy,  it  has  interested  me 
to  ascertain  whether  there  is  any  genuine  public  sentiment  in  favor  of 
departing  from  this  principle  in  the  matter  of  railway  legislation. 
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Investigation  of  this  one  petition,  which  has  been  so  widely  circulated, 
confirms  my  belief  that  there  is  no  public  demand  that  railway  rates 
should  be  fixed  by  executive  order. 
Very  respectfully,  yours, 

H.  T.  Newcomb. 
Hon.  Stephen  B.  Elkins, 

Elkim,  W.  Va. 


The  Hartford  Carpet  CoRPORATiQji, 

New  York^  July  7, 190J^ 

EorroR  or  Freight, 

116  Nassau  Street^  City, 

Dear  Sir:  Some  time  ago  we  signed  a  petition  to  Congress  sup- 
porting the  Quarles- Cooper  bill. 

We  have  given  this  matter  careful  consideration  and  we  desire  to 
withdraw  our  support  of  the  Quarles-Cooper  bills  introduced  into 
Congress  of  the  United  States,  known  as  H.  R.  No.  6278  and  Senate 
bill  No.  2439. 

We  understand  that  the  original  of  the  petition  to  Congress  is  in 
your  possession,  and  we  would  respectfully  request  that  you  remove 
our  signature  from  the  same. 

Awaiting  the  favor  of  a  reply,  we  are. 

Yours,  truly,  R.  P.  Perkins, 

Presiihnt, 


The  Eaton,  Cole  &  Burnham  Company, 

Bridgeport^  Conn,^  July  16^  190^. 

James  McCartney,  Esq., 

President  Freight  Publishing  Comjyany^ 

116  Nassau  Street^  New  York. 

Dear  Sir:  Begging  to  refer  to  our  letter  addressed  to  you  under 
date  of  June  8,  11)04,  and  thanking  you  for  the  courteous  call  of  your 
representative,  we  address  you  now  to  say  that  in  view  of  considera- 
tions of  busin(»ss  character,  and  without  bias  as  to  questions  which 
may  or  may  not  be  involved,  we  wish  to  withdraw  our  signature  from 
the  petition  to  Congress  relating  to  interstate-conmierce  legislation. 
Respectfully,  yours, 

E.  H.  CoiiE,  Treasurer, 


New  York,  June  '2S^  190!^. 
EorroR  Freight, 

116  Nassau  street.  City, 

Dear  Sm:  After  due  consideration,  we  desire  to  withdraw  our 
support  of  the  Quarlas-Cooper  bills  introduced  into  the  Congress  of 
the  United  States,  known  as  H.  R.  bill  No.  0273  and  Senate  bill  No. 
2439,  and  would  respectfully  re(iuest  you  to  remove  our  signature 
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jrM;R  rt>t,UKY'>  VIEWS  OF  WHAT  O  (NSTITITF.S.A  RKA><'NABI.F  R.\TE HOW 

ALBERT   FINK   DEALT  WITH   >F.t  RET  KEF  \TE> — KKl^ 'RT  ArPlft>VED  BY  THE 
NEW    YORK    BOARD   <»F   TRADE   AND   TRANSPl»RTATION,    MARCH    22,    190.">. 

Xew  York,  .Vtirch  22^  1905. 
The  Xew  York  Board  of  Trade  and  TRANsn:)RTATioN  : 

Your  committee  on  railway  transportation  submits  herewith,  for 
voiir  consideration,  a  plan  for  interstate  commerce  legislation  devised 
\}y  the  secretary  of  this  board,  which  after  careful  consideration  we 
have  approve^l.  The  Fifty-eighth  Congro>s  adjourned  without  en- 
acting legislation  to  meet  the  recommendations  of  the  President  in 
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.  relation  to  interstate  commerce,  and  the  United  States  Senate  ap 
■  pointed  a  committee  to  investigate  this  subject  with  a  view  to  prepar- 
ing and  recommending  some  legislation  to  the  next  Congress.  We 
believe  that  the  idea  upon  which  the  accompanying  bill  is  based  has 
much  merit,  and  we  recommend  that  copies  thereof  be  submitted  to 
the  United  States  Senate  committee  and  to  persons  and  organizations 
interested  in  this  question, 
liespectfully  subn)itted. 

Charles  A.  Moore,  Chairman, 
J.  Fredk.  Ackerman, 
W.  S.  Armstrong, 
Dick  S.  Ramsay, 
Thomas  P.  Cook, 
J.  L.  Hopkins, 
Committee  on  Raihoay  Transportation^ 
New  York  Board  of  Trade  and  Transportation, 


New  York,  March  4,  1906. 

The  Committee  on  Railway  Transportation  of  the  New 

York  Board  of  Trade  and  Transportatio7ij  New  York  City. 

Gentlemen  :  It  is  useless  to  argue  whether  the  rat>e-making  power 
was  intended  to  be  conferred  on  the  Interstate  Commerce  Commission 
by  the  Congress  or  the  people  of  nearly  twenty  years  ago  if  the 
people  determine  that  such  power  shall  l>e  given  now,  and  it  behooves 
us  to  consider  if  the  demand  can  be  conceded  with  safety. 

The  measure  required  by  existing  conditions  is  one  that  will  in- 
sure equality  of  rates  and  privileges  to  all  shippers  and  give  ample 
and  speedy  remedy  when  infractions  of  the  law  have  bt»en  found  to 
exist,  and  it  must  be  free  from  constitutional  objection. 

The  Esch-Townsend  bill  does  not  appear  to  answer  to  these  es- 
sential requirements.  It  fails  to  remedy  the  private  car  line  evils; 
it  is  cumbersome  and  expensive  in  the  machinery  provided ;  the  court 
of  transportation  could  probably  give  no  decision  more  effective  than 
the  present  Commission  under  existijig  law;  the  constitutionality 
of  the  powers  conferred  upon  the  court  is  a  mooted  question,  and 
the  delays  incident  to  an  inquiry  by  the  Commission,  supplemented 
by  review  by  the  court,  are  not  remedied. 

It  may  be  impracticable  to  devise  any  new  plan  of  legislation  that 
will  meet  these  requirements  and  eliminate  the  feature  oif  Commission 
rate  making. 

Having  m  mind  the  difficulties  presented,  I  submit  herewith,  in 
the  form  of  a  short  bill,  for  your  consideration,  a  suggestive  plan 
of  legislation,  which  is  aimed  at  the  most  serious  evils  m  interstate 
commerce.  The  bill  is  not  offered  as  a  complete  measure,  but  it 
presents  the  thought  and  its  application,  and  I  entertain  the  hope 
that  it  will  offer  to  both  the  railroads  and  the  shippers  some  attrac- 
tive features. 

Among  the  things  this  bill  would  do  are  the  following: 

1.  It  will  eliminate  the  question  of  rate  making  by  the  Commis- 
sion and  accomplish  the  making  of  new  reasonable  rates  through 
the  offending  railroads  themselves. 
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2.  It  will  eliminate  the  mooted  constitutional  question  of  the  right 
of  Congress  to  invest  the  Commission  or  the  courts  with  the  rate- 
making  power. 

3.  It  will  eliminate  the  necessity  for  any  inquiry  by  the  Commis- 
sion to  determine  what  a  reasonable  rate  is  in  substitution  for  a  rate 
complained  against,  such  inquiry  being  very  intricate  and  requiring 
much  time.  It  will,  therefore,  in  this  respect,  expedite  a  determina- 
tion of  complaints  and  materially  shorten  the  time  consumed  between 
filing  of  complaint  and  decision. 

4.  It  allows  review  of  determination  of  rates  in  substitution  upon 
questions  of  law  only.  As  these  provisions  in  this  respect  are  very 
simple  and  direct  the  practice  under  it  would  be  equally  so,  and 
allow  but  little  room  for  a  valid  demand  for  review,  thus  eliminating 
delay  from  this  cause  in  the  large  majority  of  cases. 

5.  A  rebate  given  to  one  shipper  would  reduce  the  rate  to  the  same 
extent  to  all  shippers. 

If  simplicity,  directness,  and  economy  are  meritorious  features  in 
legislation,  I  believe  this  plan  will  commend  itself  to  your  approval. 
Following  my  plan,  which  is  attached  hereto,  I  submit  some  com- 
ments, which  arc  intended  to  make  its  theory  and  purposes  more 
clear. 

Very  respectfully, 

Frank  S.  Gardner, 
Secretary  Neio  York  Board  of  Trade  and  Transportation. 


A  BILL  to  supplement  the  net  entitled  "An  act  to  re^rulato  commerce."  approved  Febru- 
ary fourth,  eighteen  hundred  and  eighty-seven,  and  the  acts  amendatory  thereof. 

Be  it  eiiaeted  by  the  Senate  and  House  of  Reprcftcntalives  of  the  United 
States  of  Amcriea  in  Congress  assemhJed,  That  whenever,  upon  complaint  duly 
made  under  section  thirteen  of  the  net  to  retnilate  conjuieree,  the  Interstate 
Commerce  Commission  shall,  after  full  hearing,  ascertain  that  an  unlawful 
rebate  lias  been  given,  or  a  discriminatinj?  rate  lower  than  the  published  tariff 
has  been  made  or  char;;ed  by  any  connnon  carrier  for  the  transportation  of  per- 
sons or  i)r<>perty,  or  that  a  rate  lower  than  the  rejrular  rate  has  been  made  or 
charged  by  rebate  or  by  any  other  pretext  or  device  whatsoever  for  the  use  of 
any  private  freight  car  or  refrigerator  car  or  other  special  form  of  car  engaged 
in  interstate  transiMirtation,  or  for  any  service  incident  to  or  connected  with 
the  care  or  preservation  of  property  trans|K»rtcd  in  any  such  private  or  «|>ecial 
car,  the  act  of  the  ccmnnon  carrier  or  of  any  of  his  or  its  otRcers  or  agents,  or 
the  act  of  the  owner  or  owners  of  any  such  private  car  or  of  any  of  his  or  their 
ofhcers  or  agents  in  giving  such  re])ate  or  rate  Iowcm*  than  the  regular  rate, 
wh(»ther  made  or  given  dirc<*tly  or  indirectly,  shall  be  construed  and  held  to  be 
the  n)aking  of  a  new  and  reasonable  rate,  and  the  Commission  shall  determine 
and  declare  the  net  rate  so  produced  by  such  unlawful  rebate  or  the  discrimi- 
nating rate,  as  the  case  may  be.  and  such  new  rate  so  made  by  the  carrier  or 
trar  owner,  and  so  determined  and  declared  by  the  Commission,  shall  l>e  pub- 
lished and  shall  take  elTect  and  become  ojierative  inunediately  and  shall  be  sub- 
stituted for  the  tariff  rate  or  the  regular  rate  complained  against  as  having 
been  rebated  or  cut,  and  it  shall  be  the  maxinumi  rate  charged  in  place  thereof 
for  one  year  and  until  changed  in  the  manner  provided  by  law ;  and  the  Com- 
mission shall  give  inmiedlate  notice  of  its  finding,  determination,  and  declara- 
tion to  the  person  or  pers<ms,  corporation,  common  carrier,  or  owners  affected 
thereby ;  but  at  any  time  within  sixty  days  from  date  of  such  notice  any  per- 
s<»n  or  persons,  corporation,  connnon  carrier,  or  owner  directly  affected  by  such 
determination  and  declaration  of  the  Commission,  and  deeming  it  to  l)e  contrar>' 
to  law,  may  institute  proceedings  in  the  riiitod  States  ctMirt  having  proi)pr  Juris- 
diction to  have  it  reviewed  and  its  lawfulness  inquired  into  and  determined. 


REGULATION    OF   RAILWAY   RATES.  8483 

but  no  proceedings  by  any  court  taking  jurisdiction  shall  consider  any  testimony 
except  such  as  Is  contained  in  the  record. 

Sec.  2.  That  when  tlie  rate  substltutoil  as  provided  in  section  one  of  this  act 
shall  be  a  joint  rate,  and  the  carriers,  partio?;  thereto,  fail  to  agree  upon  the 
apportionment  tliereof  among  themselves  within  twenty  days  after  notice  of 
the  determination  and  declaration  of  the  ('ommlsslon,  the  Commission  may, 
after  full  hearing,  issue  a  supplemental  order  declaring  the  portion  of  such 
joint  rate  to  be  received  by  each  carrier  party  thereto,  which  shall  take  effect 
of  its  own  force  as  part  of  the  original  finding:  Provided,  That  the  CJommission 
in  determining  tlie  iH)rtloii  of  a  joint  rate  to  be  received  by  each  carrier  party 
thereto  shall  fix  the  guilt  upon  the  road  or  roads  resiwnslble  for  the  rebate  or 
discrimination,  and  shall  api)ortion  the  shares  of  the  joint  rate  accordingly. 
Such  supplemental  order  shall  l)e  subject  to  review  by  the  court  having  proper 
Jurisdiction  within  the  time  and  in  the  maiuier  hereinbefore  provided  for  the 
review  of  original  findings  of  the  Conmilssion :  Provided,  That  any  rate, 
whether  single  or  joint,  whlcli  may  be  determined  and  declared  by  the  Commis- 
sion under  the  provisions  of  this  act  shall  for  all  puri>oscs  be  deemed  the  pub- 
lished rate  of  such  carrier  or  owner,  and,  except  as  provided  In  section  three  of 
this  act,  shall  be  sui>ject  to  the  provisions  of  tlie  act  to  regulate  commerce  and 
the  acts  amendatory  tliercof. 

Sec.  3.  That  any  rate  determined  and  declared  under  the  provisions  of  this 
act  and  substituted  for  the  tariff  rate  shall  be  made  compulsory  and  enforced 
only  upon  the  person  or  persons,  corporation,  common  carrier,  or  owner,  upon 
whose  line  or  cars  the  rebate  or  discriminating  rate  or  rate  lower  than  the  regu- 
lar rate  complained  of  was  made,  given,  or  charged,  but  nothing  in  this  act  or 
In  the  act  entitled  *'An  act  to  regulate  commerce,"  approved  February  fourth, 
eighteen  hundred  and  eighty-seven,  or  in  any  act  amendatory  thereof,  shall  be 
construed  or  held  to  forbid  the  voluntary  adoi)tion  of  such  new  rate  by  any 
road,  corporation,  or  connnon  carrier  competing  in  Interstate  transportation 
with  the  road,  con>oration,  or  connnon  carrier  complained  against  and  directly 
affected  by  the  determination  and  declaration  of  the  Interstate  Commerce  Com- 
mission under  the  i)rovlsions  of  this  act:  Provided,  however.  That  any  such 
com|>etlng  road,  corporation,  or  connnon  carrier,  other  than  the  one  comphilned 
against,  electing  to  adopt  the  new  rate  determined  and  declared  under  this  act 
shall  be  permitted  to  inmuHliately  adopt  and  charge  such  new  rate  upon  serving 
notice  of  inteiition  so  to  do  upon  the  Interstate  Commerce  C<mnnlsslon  and  pub- 
lishing said  notice  specifying  such  sul»stituted  rate,  but  the  voluntary  adoption 
by  any  such  competing  road  or  company  of  sucli  new  rate  shall  not  forbid  the 
subsequent  changing  of  such  rate  in  the  manner  now  provided  by  law  for  the 
changing  of  rates. 

Sec  4.  That  the  owner  or  operator  of  any  such  private  freight  car  engaged 
In  interstjite-conimcrce  transportation  is  hereby  declared  to  be  a  common  car- 
rier, and  is  sul)ject  to  all  the  provisions,  so  far  as  applicable,  of  the  acts  to 
regulate  commerce,  and  of  This  act. 

Sec.  5.  That  any  person,  association,  or  cori)oratlon  violating  any  of  the  pro- 
visions of  this  act  shall  i)e  deemed  guilty  of  a  misdemeanor,  and  on  conviction 
thereof  shall  be  punishe<l  in  tlic  manner  provided  by  the  act  approved  February 
19,  1903,  entitled  "An  act  to  furtlior  regulate  Interstate  (commerce." 

Sec.  6.  This  act  shall  take  effect  frou'  its  passage. 

COMMKNTS   ON    PLAN. 

Reasonableneftft  (tf  rate  fij-ed.—Wlwn  a  rate  is  cut  by  rebate  or  otherwise  it  is 
presumable  that  the  road  can  carry  for  the  new  rate  and  make  a  profit  that  is 
satisfactory  to  itself  on  tliat  business.  i)ecause  railroads  are  in  business  to  make 
money  for  their  stockliolders.  Fre(iuently,  wlien  a  rate  is  cut,  it  is  done  for 
the  purpose  of  securing  a  large  volume  of  imsiness  which  is  intended  to  be  moved 
within  a  comparatively  short  |>eriod  of  time.  The  road  before  making  the  cut 
calculates  the  profits;  'it  also  calculates  the  chances  of  being  apprehended,  prose- 
cuted and  fined  under  existing  lau,  and,  finding  that  the  fine,  if  imr)Osed  and 
paid,  would  prol)ably  l>e  less  than  the  profits  on  the  transaction,  the  risk  Is  taken. 
For  that  road  under  those  circnmslnnces.  the  fine  has  no  deterrent  effwt  to  pre- 
vent the  reliate  or  cut  rate  being  given.  Tlierefore  when  a  road  lias  deliberately 
given  a  rebate  to  get  business;  Iiasi  secured  the  business  and  voluntarily  carried 
for  the  cut  rate,  and  tiiereby  proved  tliat  it  was  anxious  to  do  business  at  that 
rate,  even  facing  the  penalty  of  tlie  law  l>y  so  doing,  it  must  be  assumed  that  the 
rate  prmhK-ed  a  profit  satisfactory  to  that  road  and  that  the  rate  is  not  unrea- 
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nnbly  low.  If  the  cut  rate  is  not  unreasonably  low  the  higher  tariff  rate  is 
too  high,  or  unreasonably  high,  and  ought  to  be  lowered.  Then  the  proposi- 
tion must  be  obvious  that  if  the  road  gives  the  lower  rate  to  one  shipper  it  should 
not  l>e  permitted  to  charge  the  unreasonable  rate  to  other  shippers  and  certainly 
it  should  not  l)e  either  permitted  or  ol)liged  to  go  back  to  the  higher  unreasonable 
rate  and  charge  all  shippers  more  than  is  reasonable.  This  leads  at  once  to  the 
conclusion  that  dictates  that  the  giving  of  the  re])ate  rate  or  cut  rate  shall  be 
construcil  to  be  the  malting  of  a  new  and  reasonable  rate  which  shall  be  substi- 
tuted for  the  tariff  rate. 

Judge  Coolrj/'s  views  in  harmony  with  the  fwegoing. — When  the  author  of 
the  foregoing  bill  drafted  it  he  l)elleved  that  he  was  the  originator  of  the  idea 
contained  in  the  first  section,  ixut  he  finds  that  its  application  to  prevent  rebat- 
ing was  first  made  by  Mr.  Albert  Finlt,  connnissioner  of  the  "joint  executive 
committee,"  "from  1875  to  1888,  and  that  Judge  Thomas  M.  CJooley,  chairman  of 
the  Interstate  Comnierco  Commission,  emmciated  very  similar  views  in  1890. 
Judge  Cooley  was  recognized  by  the  railroad  managers  as  an  authority  on  rail- 
road questions  prior  to  tliat  date,  and  was  selected  by  them  as  a  member  of  the 
famous  arbitration  commission  on  differentials  between  the  several  Atlantic 
seaboard  cities. 

The  views  of  Judge  Thomas  M.  Cooley  in  harmony  with  the  forgoing  were 
published  in  the  Fourth  Annual  Report  of  the  Interstiite  Commerce  Commission, 
pages  30-81,  as  follows: 

*7/  these  {tariff  rates)  are  secretly  cut,  or  if  rebates  are  given  to  large  ship- 
pers, the  fact  of  itself  shoics  the  rates  which  are  charged  to  tJie  general  public 
are  uni'casotwhic,  for  they  are  necessarily  made  higher  than  they  ought  to  be  in 
order  to  provide  for  tlie  out  or  to  pay  the  rebate.  It  is  a  very  erroneous  notion 
that  the  results  of  a  out  or  of  a  rel>ate  fall  only  upon  the  carrier;  they  fall  at 
last  to  a  considenihle  extent  upon  tlie  public,  and  those  who  pay  full  rates  largely 
make  up  for  every  allovvanie  that  is  made  to  those  who  do  not;  if  the  carrier 
habitually  carries  a  great  number  of  people  free,  its  regular  rates  are  made  the 
higher  to  cover  the  cost;  if  iieavy  commissions  are  paid  for  obtaining  business, 
the  rates  are  made  tlie  liiglier  that  the  net  revenues  may  not  suffer  in  conse- 
quence; if  scalpers  are  directly  or  in<lirectly  supported  by  tlie  railroad  com- 
panies, the  general  public  refinids  to  the  companies  what  the  support  costs,  and 
in  every  one  of  these  oases  the  fact  of  imi)roper  drafts  ui)on  the  gross  revenues, 
or  of  improper  reductions  of  what  ought  to  go  to  swell  these  revenues,  is  proof 
that  the  rate  sJicets  are  too  high.     It  woi'ld  bk  perfectly  legitimate  and  propex 

IN  SUCH  CASES  TO  ORDER  SUCH  REDUCTION  AS  WOULD  BRING  THE  PUBLISHED  RATES 
DOWN  TO  THE  AVERAGE  OF  WHAT  IS  RECEIVED  FOB  RAILROAD  SERVICE  WHEN  THE 
WHOLE  BUSINESS,  NOT  MERELY  THAT  WHICH  IS  DONE  AT  FULL  RATES,  BUT  THE 
AGGREGATE  WHEN  THAT  WHICH  IS  DONE  AT  REDUCED  RATES  OR  DONE  FREE  IB  TAKEN 

INTO  ACCOUNT.  :Vo  cvittmce  can  he  more  conclusive  that  the  carrier  is  by  his 
regular  rate  sJiccts  charning  something  more  than  reasonable  prices  for  his 
service  than  the  fact  that  either  openly  or  secretly  he  violates  the  law  to  aci^pt 
from  favored  classes,  or  from  Individuals,  a  less  comiH?nsation,  or  that  he  pays 
large  sums  for  procuring  business  at  the  rates  named,  or  that  he  so  manages  his 
business  that  parties  who  have  no  legitimate  connection  with  it  are  enabled  to 
prey  upon  it,  and  tlms  indirectly  prey  upon  his  patrons. 

"A  reasonable  rate  is  one  that  will  make  just  and  fair  return  to  the  carrier 
when  it  is  charged  to  all  who  are  to  pay  it  without  unjust  discrimination  against 
any,  and  when  the  revenue  it  produces  is  subject  to  no  improper  reductions.  No 
carrier  has  any  ground  for  just  complaint  if  its  published  rates  are  reduced  by 
the  public  authorities  to  the  standard  of  the  average  it  accepts,  when  by  direct 
violation  of  law,  or  by  devices  that  are  intended  to  evade  its  provisions,  the 
published  rates  are  departed  from.  Its  own  conduct  in  such  a  case  fixes  the 
maximum  of  the  claim  it  can  with  any  propriety  make  upon  the  public" 

The  new  rate  shall  go  into  effect  immediately. — If  the  higher  rate  is  unreason- 
able there  is  no  justice  or  propriety  in  permitting  the  carrier  to  charge  it  to 
any  shipper  for  thirty  days,  or  at  all.  If  any  period  of  time  is  given  before  the 
new  rate  goes  into  effect,  tliat  would  be  to  iwrmit  the  discrimination  to  go  on 
for  the  time  fixed  and  allow  the  carrier  to  continue  his  unreasonable  charge  for 
that  period,  and  one  shipper  would  have  the  l>enefit  of  the  lower  rate  while 
others  wtTe  denied  it.  It  would  in  effect  legalize  rebates  and  discriminalions 
for  thirty  days  after  they  were  found  out,  while  forbidding  them  before  they 
were  discovered,  and  would  invite  the  making  of  robat(»s  and  discriminations 
which  would  f^o  unchecked  anil  unpunislied  for  the  period  fixed.  It  would  defeat 
the  law  by  encouraging  the  acts  it  is  intended  to  prevent. 
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The  giving  of  the  rebate  is  forbidden  under  the  present  law  and  is  a  misde- 
meanor panishable  by  a  fine  of  from  $1,000  to  $20,000  for  each  offense.  This 
provision  would  not  be  repealed  by  enacting  this  new  plan  into  law.  The 
giving  of  a  rebate  or  a  discriminating  rate  would  still  be  an  offense.  No  one 
would  be  considered  sane  who  proposed  that  a  bank  cashier  caught  stealing 
should  be  allowed  to  continue  his  thefts  for  thirty  days,  or  any  other  period, 
after  he  was  found  out  before  he  was  brought  to  account  for  his  misdoings. 
There  Is  no  better  reason  for  permitting  a  railroad  to  continue  for  even  a  short 
period  an  illegal  rebate  or  a  discrimination  in  favor  of  one  shi[>i)er  and  to  the 
injury  of  others.  Therefore,  the  lower  rate  when  determined  and  declared  by 
the  Commission  should  go  into  effect  immediately. 

It  must  be  borne  in  mind  that  the  conditions  under  which  rates  are  fixed  under 
the  provisions  of  this  plan  are  quite  different  as  to  most  of  them  from  those 
contemplated  under  the  Esch-Townsend  bill  or  the  Quarles-Cooi)er  bill.  Under 
the  latter  bills  the  rate  fixed  is  arrived  at  by  the  investigations  of  the  Commis- 
sion and  determined  by  tlie  exercise  of  their  judgment,  and  those  bills  are  not 
Intended  exclusively  in  all  cases,  or  in  any  case,  to  apply  only  to  unlawful 
rebates  and  discriminations,  but  to  change  any  rate  in  the  tariff  complained  of 
as  too  high,  or  for  any  reason.  In  the  exercise  of  judgment  different  men 
would  reach  different  conclusions  upon  the  same  facts,  because  human  judgment 
is  subject  to  error. 

On  the  other  hand  under  this  plan  there  Is  no  room  for  the  exercise  of  judg- 
ment The  Commission  has  but  to  establish  the  fact  by  evidence  that  a  rebate 
or  discriminating  rate  has  been  given  and.  whatever  that  rate  may  have  been 
becomes  the  new  rate. 

Rates  fixed  may  he  in  some  instances  lower  than  profltahle. — Would  not  the 
fixing  of  a  rate  that  is  unprofitable  for  the  term  of  one  year  be  unjust  and 
confiscatory,  and  hence  unconstitutional  V  The  imiKisition  of  a  fine  of  $20,000 
for  each  offense  is  confiscatory',  but  not  unconstitutional ;  neither  Is  it  unjust 
if  it  Is  a  necessary  penalty  to  insure  the  observance  of  the  lawful  prohibition 
against  rebates  and  discriminations  when  Congress  In  Its  wisdom  has  prescribed 
that  penalty  for  infractions  of  the  law.  A  rate  fixed  by  the  Interstate  Com- 
merce Commission,  in  substitution  for  a  tariff  rate  lower  than  would  be  reason- 
ably profitable  to  the  carrier  under  the  Es<'h-Townsend  bill  in  correcting  a 
tariff,  would  be  confiscatory  and  unconstitutional.  A  rate  fixed  under  this  plan 
pui*suant  to  the  will  of  Congi-ess  to  punish  for  the  makhig  of  a  rebate  or  dis- 
crimination, although  in  some  instances  lower  than  profitable,  would  not  be 
in  any  sense  more  confiscatory  or  unconstitutional  than  a  fine  of  $20,000  imposed 
as  a  penalty  or  as  a  deterrent  measure,  because  it  is  provided  for  precisely  that 
same  puriwse.  The  power  of  Congress  to  prescribe  a  i)enalty  which  it  deems 
to  be  adequate  and  suitable  for  the  offense  can  not  be  questioned. 

Rates  fixed  on  one  road  irould  affect  competing  roads. — A  criticism  of  the 
Esch-Townsend  bill,  and  similar  measures  which  confer  the  rate-making  power 
upon  the  Interstate  Conmierce  Commission,  was  to  the  effect  that  a  single  rate 
fixed  by  the  Commission  would  in  many  instances  disarrange  the  freight  tariffs 
of  competing  lines  and  even  involve  entire  systems  and  many  States  by  its 
infiuence,  and  that  such  i>ower  should  not  be  conferred  uiwn  men  not  connected 
with  the  railroad  interest  These  considerations,  as  well  as  the  equities  in- 
volved, are  thrown  to  the  winds  when  a  road  has  determined  to  cut  a  rate  to 
gain  new  business,  as  has  already  been  referred  to.  But  if  such  cut  rates  when 
made  were  always  to  l>ecome  permanent,  and  almost  invariably  followed  by  a 
corresponding  reduction  by  competitors,  so  that  the  cut  applied  to  a  year's 
business  would  bring  loss  Instead  of  gain  to  the  cutter,  such  risks  would 
seldom,  if  ever,  be  taken  thereafter,  and  stability  would  be  established. 

How  Albert  Fink  dealt  with  secret  rebates. — When  the  railroads  of  the  coun- 
try, from  1875  to  1888,  were  trying  to  work  out  a  system  of  self-government 
among  themselves,  the  managers  representing  the  associated  lines  were  accus- 
tomed to  meet  in  conventions  to  discuss  questions  of  management  and  establish 
rates  by  mutual  agreement.  Mr.  Albert  Fink,  who  was  generally  acknowledged 
to  be  the  ablest  of  all  American  railroad  managers,  was  tlie  chairman  and  com- 
missioner of  the  "joint  cxcrutive  committee."  In  his  addre.<«ses  to  the  managers 
Mr  Fink  complained  bitterly  tliat  the  rates  agreed  ui>on  in  a  convention  were 
frequently  cut  l>eforc  Wu*  <-on  vent  ion  had  dispersed,  and  he  demanded  that 
measures  be  adopt<ii  to  couipol  the  ol)sci*vance  of  rates  agreed  ni>on  or  to  punish 
the  offending  roads.  It  must  l)e  observe<l  tliat  the  men  i^juiposing  the  **  joint 
executive  committc^e  *'  were,  in  respect  to  ability  and  wisdom  as  railroad  manr 
agers,  only  secoud  to  Mr.  Fink,  their  leader.    After  much  careful  deliberation 
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tlie  associated  railroad  managers,  following  Mr.  Fink's  suggestion,  decided  to 
notify  the  offending  roads  tliat  unless  the  rates  were  restored  the  lowest  cut 
rates  that  had  been  made  by  the  recalcitrant  Hues  would  be  generally  ordered 
and  adopted  by  all  the  lines  in  tlie  association  as  the  tariff  rate^.  This  warning 
failing  of  the  desired  result,  the  cut  rates  were  thereuiwn  made  the  tariff  rates 
upon  all  the  lines.  This  was  the  railroad  method  of  dealing  with  the  question 
of  rebates,  and  was  adopted  with  a  view  to  ultimately  bettering  their  own  inter- 
ests and  as  a  measure  to  maintain  rates  and  enforce  agreements.  Mr.  Fink 
conceired  and  applied  the  idea  as  a  punitive  measure  to  effect  ultimate  stability 
of  rates,  the  competing  roads  uniting  to  force  the  cut  rate  on  all  roads  alike 
for  an  indeflnite  period,  and  voluntarily  subjecting  themsehres  to  adopt  the 
lowest  cut  rate  to  punish  the  rebaters  and  to  prevent  them  from  gaining 
business  thereby. 

The  public  in  that  case  would  get  the  benefit  The  cutting  line  would  get  only 
a  normal  share  of  business,  and  it  would  lose  on  its  year's  business  the  differ- 
ence between  the  cut  rate  and  the  former  tariff  rate. 

The  plan  now  proposed  is  that  the  principle  upon  which  Mr.  Fink  acted  shall 
be  incorporated  into  the  law.  But  while  Mr,  Fink  forced  the  cut  rate  on  all 
competing  roads  alike,  this  law  would  force  it  upon  the  rebating  road  alone,  and 
it  would  be  voluntary  with  competing  roads  to  adopt  it  or  not  as  they  saw  advan- 
tage or  loss  in  so  doing. 

Responsibility  of  connecting  lines. — It  has  been  said  in  criticism  of  this  bill 
that  section  2  would,  if  enforced,  impose  hardsliips  upon  connecting  lines  when 
the  initial  line  on  a  through  shipment  had  cut  the  joint  tariff  rate  without  the 
consent  of  the  connecting  lines.  Mr.  Fink  in  his  addresses  to  the  "  joint  execu- 
tive committee  "  called  attention  to  this  feature,  but  he  said  that  a  connecting 
line  whose  agent  at  the  connecting  point  neglected  to  examine  and  correct  way- 
bills should  be  held  equally  resi}ou8ible  for  a  cut  with  the  initial  road  making 
the  cut,  and  he  said  further :  "  It  should  be  made  impossible  for  any  of  the  ini- 
tial roads  to  bill  freight  at  less  than  agreed  rates  without  it  being  discovered," 
which  remark  is  evidence  that  such  an  arrangement  was,  in  his  judgment,  prac- 
ticable. At  Mr.  Fink's  suggestion  the  Trunk  Line  executive  committee,  July 
20,  1882,  and  the  joint  executive  committee  at  its  meeting,  July  26,  1882,  30 
railroads  being  represented  in  the  latter  meeting,  adopted  unanimously  a  resolu- 
tion directing  agents  at  connecting  points  to  examine  waybills,  and  when  rates 
were  found  to  have  been  cut  to  hold  the  freight  at  the  expense  of  the  initial  line 
until  the  waybills  had  been  corrected. 

In  this  connection  attention  is  invited  to  the  following  provision  of  section  2 
of  the  proposed  bill  in  harmony  with  Mr.  Fink's  policy  that  the  offending  line  be 
held  responsible,  viz :  '^Provided,  That  the  (:k)mmission,  in  determining  the  por- 
tion of  a  joint  rate  to  be  received  by  each  carrier  party  thereto,  shall  fix  the 
guilt  upon  the  road  or  roads  responsible  for  tlie  rebate  or  discrimination,  and 
shall  apportion  tlie  shares  of  the  joint  rate  accordingly." 

In  practice  this  provision  would  operate  as  follows:  Suppose  that  the  through 
tariff  rate  is  $1  per  hundred  pounds,  and  has  been  cut  to  90  cents  by  the  initial 
road.  The  share  of  the  initial  road,  say,  is  25  cents  of  the  tariff  rate.  If  the 
initial  road  is  found  to  be  alone  responsible  for  the  cut,  and  the  cut  through 
rate  was  enforced  under  the  proix)sed  law,  the  share  of  the  initial  road  of  the 
joint  through  rate  would  be  25  cents,  minus  the  cut  of  10  cents,  or  15  cents  net, 
and  the  connecting  roads  would  not  suffer  loss.  This  is  the  principle  of  rail- 
road justice  as  applied  by  railroad  men  to  railroad  management  in  working  out 
their  own  salvation  under  a  leadership  as  capable  as  the  railroads  of  this 
country  ever  enjoyed. 

Responsibility  of  officers  and  stocfcholders  for  rehalcs. — Referring  generally  to 
rebates,  it  has  been  said  by  a  railroad  attorney  that  *'  the  action  of  the  traflic 
officer  who  gave  this  rebate  might  be  accidental — that  is,  it  might  not  be  an 
intentional  act — and  it  would  be  very  unjust  in  many  instances  to  punish  the 
stockholders  of  a  company  for  the  wrongdoing  of  some  inferior  officer  who  com- 
mitted a  wrong,  perhaps  of  a  minor  character,  perhaps  accidentally,  or  in  an 
excess  of  zeal." 

If  agents  or  traffic  managers  of  roads  give  rebates  in  violation  of  law  there  is 
strong  presumptive  evidence  of  intent,  and  tliat  tliey  do  so  with  the  tacit  con- 
sent of  their  superiors.  Tlie  policy  of  some  railroad  managers  is  illustrated  by 
the  Quaker's  remark  to  his  son,  **  Make*  money,  honestly  if  thw  can,  but  make 
money."  The  railroad  managcM-  snys,  **  (ict  l)nsin(»ss,  without  violating  tlie  law 
if  you  can,  but  get  business."    Fundamentally  the  stockholders  are  resix)n8ible 
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for  the  acts  of  the  officer's  they  elect ;  the  officers  are  answerable  to  tha  stock- 
holders for  the  coiiddct  of  the  aflfairs  of  the  company^  and  the  subordinates  are 
answerable  for  their  acts  to  the  officers. 

The  carelessness  of  an  engineer  or  a  switchman  who  wrecks  a  train  can  not 
be  held  as  excusing  the  company  from  paying  damages  to  the  injured  passen- 
gers. Injuries  inflicte<i  upon  passengers  in  railroad  smashups  are  always  un- 
intentional and  accidental  as  to  tiie  road  and  its  employees.  Nevertheless,  when 
the  company  is  compelled  to  pay  damages  to  the  injured  or  to  the  families  of 
the  killed,  the  stockholders  are  the  ones  who  are  punished.  It  is  not  an  unjust 
law  that  compels  sucfh  payment  It  would  be  gross  injustice  to  the  injured  if 
they  were  denied  such  redress. 

In  no  respect  does  the  application  of  tlie  principle  differ,  nor  Is  justice  vio- 
lated, if  tlie  stockholders  of  a  railroad  are  punished  for  the  unlawful  act  of  a 
traffic  agent  who  has  given  rebates  to  favored  shippers  to  the  injury  of  other 
shippers. 

Judge  Grosscup  touched  the  vital  point  of  the  question  in  his  remark  at  Bos- 
ton, March  11,  that — 

"Any  difference  in  rates  permitted  by  law,  even  though  based  on  the  bulk  of 
the  tonnage  handled,  is  a  direct  and  effective  blow,  by  the  nation  itself,  at  the 
principle  that  every  man,  whatever  his  present  business  size,  shall  be  given 
equal  conditions  and  equal  opportunity.  To  destroy  that  principle  is  to  destroy 
competition,  and  further  concentrate  wealth  in  fewer  hands,  o  o  o  Secret 
rebates  are  as  unjust  as  direct  differences  in  rates.  ♦  ♦  *  In  this  country 
there  is  no  such  thing  as  size  to  a  l)usiness  man.  The  man  of  little  size  expects 
to  get  big.  He  has  a  right  to  get  big.  He  has  a  right  to  have  the  atmosphere 
of  equal  opportunity  and  equal  conditions  in  which  to  grow,  and  excepting,  of 
course,  some  unit,  such  as  a  ton  or  a  car,  the  charge  ought  to  be  the  same  for  the 
little  as  for  the  big  slili)per." 

The. giving  of  unlawful  rebates  by  traffic  agents  would  be  preventable  If  the 
agent  felt  assured  that  such  acts  would  be  followed  by  his  disn)issal,  and  the 
officers  of  the  company  would  find  a  way  to  remove  an  offending  agent  or  to 
bring  him  under  control  if  a  puaislunent  of  suitai)le  severity  were  certain  to  be 
imposed  upon  the  road  for  the  violation  of  the  law  against  the  giving  of  rebates. 

The  committee  thereupon  (at  9  o'clock  and  45  minutes  p.  m.)  ad- 
journed until  Tuesday,  May  23,  1905,  at  11  o'clock  a.  m. 


Tuesday,  May  23,  1906. 

Tlie  committee  met  pursuant  to  adjournment. 

Prasent:   KSenators   Elkins    (chairman),   Cullom,   Kean,  DoUiver, 
Clapp,  and  Newlands. 

STATEMENT  OF  MR.  H.  T.  NEWCOMB. 

Senator  Kean  (in  the  chair).  AMiat  is  your  name? 

Mr.  Newcomb.  11.  T.  Newcomb. 

Senator  Kean.  Where  do  you  live? 

Mr.  Newcomb.  Washington. 

Senator  Kean.  What  is  your  business? 

Mr.  Newcomb.  I  am  a  lawyer. 

Senator  Kean.  Are  you  a  statistician? 

Mr.  Newcomb.  I  have  delved  a  little  in  these  matters. 

Senator  Kean.  You  are  not  a  professor  of  economics? 

Mr.  Newcomb.  Not  a  professor. 

Senator  Kean.  Of  economics? 

Mr.  Newcomb.  Nor  of  anything  else. 

The  Chairman.  Have  you  prepared  a  written  statement? 

Mr.  Newcomb.  I  have. 

The  Chairman.  Please  state  your  experience  on  the  subject  of  rail- 
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roads,*  and  what  positions  you  have  held  under  the  Grovernment,  if 
any. 

Mr.  Newcomb.  I  am  practicing  law  at  present  in  the  city  of 
Washington.  I  was  designated  for  appointment  in  the  office  of  the 
Interstate  Commerce  Commission  by  Judge  Cooley  in  1888. 

Senator  Cullom.  How  long  did  you  remain  in  that  service? 

Mr.  Newcomb.  I  remained  there  until  1895,  after  which  I  took 
charge  of  the  transportation  statistics  compiled  in  the  Department  of 
Agriculture. 

The  Chairman.  How  long  did  you  occupy  that  position? 

Mr.  Newcomb.  I  held  that  position  for  about  four  years,  and  was 
then  for  two  years  chief  of  the  division  of  agriculture  in  the  office  of 
the  Twelfth  Census ;  for  a  short  time  I  edited  a  railway  trade  paper 
at  Philadelphia;  and  since  then  I  have  been  practicing  law  in  the 
city  of  Wasnington. 

Senator  Cuixom.  Did  you  leave  the  Interstate  Commerce  Commis- 
sion for  any  particular  reason  ? 

Mr.  Newcomb.  I  left  the  Commission  in  order  to  take  a  better  posi- 
tion in  the  Department  of  Agriculture.  I  will  also  say,  as  showing 
my  interest  in  this  subject,  that  I  have  published  a  number  of  reports 
on  railway  and  similar  subjects,  among  them  a  report  on  changes  in 
the  rates  charged  for  transportation  services  both  by  rail  and  water. 
That  was  while  I  was  in  the  Agricultural  Department.  I  have  also 
written  two  small  books,  besides  a  number  of  magazine  articles  and 
pamphlets,  on  this  subject. 

Senator  DoLLivER.  Railway  books? 

Mr.  Newcjomb.  One  was  entitled  "  Railway  Economics."  It  has 
been  used  in  some  of  the  colleges,  and  perhaps  has  been  more  kindly 
received  than  it  deserves.  The  other  book  was  "  The  Postal  Deficit,'' 
a  special  discussion  of  postal  aflFairs. 

The  Chairman.  You  have  a  written  statement  prepared,  as  I 
understand,  and  you  may  now  proceed  with  that,  mailing  comments 
upon  it  as  you  proceed. 

Mr.  Newcomb.  Mr.  Chairman  and  Senators,  I  have  the  honor  to 
appear  here,  at  the  request  of  certain  railway  corporations,  to  re- 
late facts  and  to  express  conclusions  that  have  come  to  me  as  a 
student  of  the  economic  relations  between  American  railways  and 
American  industry.  Claiming  no  qualification  to  speak  upon  this 
subject  except  that  of  a  profound  interest,  it  may  be  worth  while 
to  say,  as  a  sort  of  personal  introduction,  that,  after  having  had 
some  experience  in  railway  service,  I  was  selected  by  the  late  Judge 
Thomas  M.  Cooley  for  appointment  in  the  Bureau  of  Statistics  of 
the  Interstete  Commerce  Commission  and  remained  in  its  employ  for 
seven  years  until  I  resided  to  teke  charge  of  the  compilation  of 
transportation  stetistics  in  the  Department  of  Agriculture.     Subse- 

auently  I  was  for  two  years  chief  of  the  division  of  agriculture  in 
iie  omce  of  the  Twelfth  Census;  for  a  short  time  editor  of  a  rail- 
way trade  paper,  and  for  over  two  years  I  have  practiced  law  in  the 
city  of  Washington.  While  with  the  Interstate  Commerce  Com- 
mission I  assisted  in  the  preparation  of  the  McCain  report  on  changes 
in  railway  rates,  which  was  published  as  a  part  of  the  well-known 
Aldrich  report  on  wages  ana  prices,*"  and  of  several  appendices  to 

oSee  Wholesale  Prices,  Wages  and  Transportation   (report  of  Mr.  Aldrlcli 
from  the  Committee  on  Finance),  Report  No.  1394,  part  1,  Fifty-second  Coo- 
mb, second  session,  pp.  397-058. 
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the  annual  reports.  While  with  the  Department  of  Agriculture  I 
published  several  reports  on  railway  matters,  including  one  entitled 
"  Changes  in  the  Rates  of  Charge  for  Railway  and  Other  Trans- 

g»rtation  Services,"  which  is  an  historical  study  of  the  trend  of  rates 
om  1847  to  the  date  on  which  it  was  issued.  I  have  also  written 
two  books  on  railway  problems  and  a  large  number  of  magazine 
and  review  articles.  These  details,  perhaps,  suggest  the  extent  of 
the  interest  which  has  led  me  to  appear  before  you. 

GENERAL  PRINCIPLES. 

The  observations  which  I  am  about  to  make  may  be  clearer  if  I 
outline  at  the  beginning  certain  principles  which  I  believe  to  be  thor- 
oughly established.     These  principle's  are: 

First.  The  business  of  interstate  transportation,  however  conducted, 
is  so  far  public  in  its  nature  that  the  ageftcies  which,  as  common  car- 
riers for  nire,  participate  in  it,  as  well  as  the  highways  which  they 
traverse,  are  proper  subjects  of  legislative  regulation. 

Second.  Tnis  legislative  regulation  may  rightfully  go  as  far  in  the 
direction  of  fixing  the  charges  for  the  services  performed,  in  prescrib- 
ing the  character  and  quality  of  those  services,  or  otherwise,  as  the 
interest  of  the  general  public  demands.  The  term  "  general  public  " 
includes  railway  employees  and  the  owners  of  railway  property. 

Third.  Capital  invested  in  interstate  railways  is  invested  subject 
to  the  reserved  right  of  public  regulation,  and  is  not  entitled  to  fur- 
ther consideration  in  determining  the  scope  and  form  of  regulative 
measures  than  grows  out  of  the  fact  that  the  wage  earners  and  others 
dependent  upon  it  for  a  livelihood,  including  its  owners,  are  them- 
selves a  part  of  the  public  and  that  injury  to  one  industry  is  pretty 
certain  to  be  diffused  to  the  injury  of  all  industry. 

Fourth.  Railway  service  is  a  commodity  and  railway  charges  are 
prices,  not  taxes. 

Fifth.  Laws  regulating  prices  or  wages  have  universally  failed  to 
do  what  they  were  intended  to  do  and  have  usually  operated  to  the 
detriment  of  those  in  whose  behalf  they  were  enacted. 

Sixth.  Rebates  and  unjust  personal  discriminations  can  not  be 
made  more  illegal  than  they  are  now,  and  the  present  law  is  broad 
enough  to  cover  all  devices  by  which  rebates  can  be  effected  if  they 
oan  be  reached  by  any  law.  If  the  law  has  not  been  enforced,  it  ought 
to  be  enforced. 

Sevenths  Changed  commercial  conditions  are  every  day  making 
rates  unreasonable  which  have  been  reasonable.  Every  change  in  an 
existing  schedule  by  a  railway  carrier  is  an  attempt  to  remedy  or  to 
prevent  an  unjust  discrimination  among  places  or  classes  of  traffic. 
These  changes  are  sometimes  made  unwisely  and  sometimes  too 
slowly.  But  with  a  rate-making  commission  they  would  be  made 
more  unwisely  and  much  less  rapidly.  The  railways  must  stop  mak- 
ing volimtary  changes,  when  every  change  has  been  made  a  club  to 
compel  fifty  more.  The  Commission  can  not  make  one-tenth  of  the 
changes  that  ought  to  be  made  every  day.  Iron-clad  rules,  political 
considerations,  and  sectional  preference  would  usurp  the  place  of 
industrial  needs.  In  short,  it  is  not  expedient  that  the  legislative 
right  ^ould  be  exercised  to  the  extent  or  in  the  way  urged. 

ConcltLsion, — I  do  not  draw  from  tlio  foregoing  the  conclusion  that 
the  enactment  of  the  legislation  now  proposed  would  be  more  inju* 
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rioiis  to  those  directly  interested  in  railways  than  to  othei-s.  If 
charges  were  drastically  reduced;  the  principal  immediate  loss  would 
fall  upon  labor  and  the  secondary  loss  upon  general  industry.  The 
owners  of  railway  property,  except  in  a  few  instances,  could  and 
would  protect  themselves  against  material  loss.  Drastic  general  re- 
ductions would  be,  however,  very  unlikely  under  any  plan  now  pro- 
posed. The  real  dangers  are  the  application  of  arbitrary  and  general 
rules  to  conditions  that  demand  extreme  elasticity.  The  normal  de- 
cline in  rates  would  be  stopped  or  notably  retarded.  The  special 
adaptation  of  rate  schedules  to  the  conditions  of  developing  inoustry 
would  become  impossible.  Manufacturing  and  producmg  industries 
would  be  the  chief  sufferers,  because  their  prosperity  and  growth  are 
dependent  upon  the  prompt  adjustment  of  rates  to  die  rapidly  chang* 
ing  conditions  of  trade  and  commerce. 

I  have  listened  attentively  to  your  proceedings  of  the  last  four  or 
five  days,  and  as  I  have  listened  I  have  awaited  the  approach  of  the 
moment  when  I  should  address  you  with  a  growing  sense  of  reluc- 
tance to  take  up  the  task  I  have  assumed.  It  had  seemed  to  me  to  be 
my  duty,  as  oi  all  having  to  deal  in  any  capacity  with  this  great 
problem,  to  brush  aside  all  personal  considerations  and  to  treat  it 
honestly  and  fairly,  with  no  thought  that  to  do  so  could  reflect  upon 
the  capacity  or  wound  the  self-esteem  of  any  individual  or  group  of 
individuals.  So  thinking,  I  had  strung  together,  in  crude  outline, 
some  of  the  facts  and  figures  which  have  led  me  to  believe  that  the 
functions  which  the  Interstate  Commerce  Commission  once  attempted 
to  perform,  and  now  seeks  to  have  conferred  upon  it,  are  impossible 
of  performance  by  any  body,  however  able  its  membership.  It  did 
not  occur  to  me  that  such  a  presentation  of  the  facts  reflected  upon  the 
Commission  or  any  of  its  members,  except  in  so  far  as  they  have  been 
led  astray,  in  common  with  many  others,  by  false  conceptions  of  the 
purpose  of  the  law  and  the  proper  duty  of  government.  But,  one  by 
one,  I  have  heard  the  statements  of  the  members  of  that  great  and 
powerful  Commission,  and  all  of  them  in  their  several  manners — ^and 
all  their  manners  are  admirable  and  convincing — one  smoothly  plaus- 
ible, another  with  thundering  invective,  another  softly  insinuating — 
have  seemed  to  me  to  have  united  in  a  determination  to  crush  and 
annihilate,  with  the  weight  of  their  high  position  and  gi-eat  authority, 
all  of  those  who  disagree  with  them.  Is  it  strange  that  an  humble 
student  of  these  great  problems  should  shrink  from  such  a  contest? 
Neverth(*less,  I  am  so  strengthened  by  the  facts  which  I  have  compiled 
and  so  confident  of  the  accuracy  with  which  they  point'  to  closely 
related  conclusions  that,  with  your  indulgence,  I  shall  proceed. 

In  what  I  have  now  to  say  I  shall  be  glad  to  be  interrupted  if 
there  is  any  part  of  my  statement  on  which  further  suggestions  are 
desired,  and  I  hope  you  will  warn  me  if  I  attempt  to  go  into  unnec- 
essary detail  or  otherwise  to  trespass  unwarrantably  upon  your  time 
and  patience. 

THE   QUESTIONS   AT    ISSUE. 

If  statutes  are  not  to  be  multiplied  in  mere  sport  with  the  estab- 
lished order  or  in  a  purely  wanton  dchire  to  overturn  existing  con- 
ditions and  to  substitute  untried  relations  whose  outcome  no  man 
can  foresee,  every  legislative  proposal  ought  to  be  supported  by  ar- 
guments plainly  dividing  themselves  into  two  classes: 
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First.  There  ought  to  be  an  accurate  diagnosis  of  existing  condi- 
tions. The  need  of  change  should  be  sustained  by  unimpeachable 
evidence  of  the  existence  of  evils  which  demand  a  remedy- 
Second.  The  proposed  new  law  should  be  supported  by  convincing 
evidence  that  it  embodies  the  particular  remedy  most  likely  to  meet 
and  successfully  to  overcome  the  evils  disclosed  by  the  diagnosis. 

The  proposal  to  take  out  of  the  hands  of  the  shippers  and  railways 
the  right  of  free  negotiation  concerning  contracts  for  transportation, 
and  to  confer  upon  public  authorities  the  duty  of  fixing  the  most 
important  factor  in  those  contracts — that  is,  the  price  at  which  trans- 
portation shall  be  purchased — can  not  be  sustained  by  merely  point- 
ing out  the  shortcomings  of  railway  corporations  or  of  railway  men, 
however  great  those  shortcomings  may  be.  Perfection  is  not  the 
attribute  of  humanity  or  of  anything  humanly  devised. 

FRICTION,    MECHANICAL    AND    INDUSTRIAL. 

The  most  efficient  mechanism  that  the  ingenuity  of  man  has  jret 
contrived  loses  in  friction  a  large  proportion  of  the  power  which  its 
use  requires  and  successfully  applies  to  the  performance  of  the  ends 
for  which  it  was  created  but  a  portion  of  the  aggregate  power  with 
which  it  is  supplied.  There  is  friction  at  every  point  of  social  and 
industrial  contact.  But  the  friction  of  the  mechanical  contrivance 
decreases  with  use  and  as  the  bearing  parts  become  better  adjusted 
through  the  continued  performance  of  their  proper  functions.  The 
mechanician  does  not  discard  the  new^  machine  l)ecause  initial  results 
do  not  equal  theoretical  possibilities,  but  patiently  awaits  the  time 
when  continued  operation  shall  have  reduced  friction  to  the  lowest 
practicable  amount. 

The  industrial  revolution  which  began  with  the  invention  of  the 
spinning  jenny  and  the  power  loom  has  accomplished  greater  changes 
within  the  relatively  brief  industrial  period  that  has  ensued  than 
characterized  all  recorded  history  previous  to  its  inception.  In  this 
revolution  the  steam  locomotive  and  the  railway  have  been  the  most 
salient,  if  not  the  most  important,  features.  The  railway,  the  steam- 
ship, the  teletifraph,  and  the  telephone  have  welded  together  the  mar- 
kets of  the  world,  until  to-dav  the  whole  world  is  but  one  markets 
The  sweeping  changes  involved  have  recjuired  successive  adjustments 
and  readjustments,  and  friction  of  the  industrial  sort  has  been  at 
every  stage  a  necessary  and  inevitable  incident.  New  conditions  have 
demanded  new  laws.  Old  legal  principles  have  found  new  applica- 
tions and  new  principles  have  had  to  be  developed  and  appliea.  It 
may  be  that  at  times  laws  have  not  developed  with  the  rapidity 
necessary  to  give  proper  legal  sanction  to  the  new  relations  made 
necessary  by  new  commercial  conditions,  yet,  on  the  other  hand,  it  is 
undeniable  that  there  has  been  much  legislation  which  might  better 
have  remained  unenacted.. 

It  seems  at  least  reasonable  to  suggest  the  inquiry,  whenever  new 
remedial  legislation  is  proposed,  whether  the  particular  difficulties 
of  adjustment  in  connection  with  new  commercial  conditions  which 
it  is  intended  to  meet  are  not  likely  to  disap[)ear  with  a  continuance 
of  those  conditions,  as  undue  mechanical  friction  disappears  with 
the  operation  of  the  machine  in  which  it  arises.  If  such  is  the  case, 
legislative  interference  is  not  only  dangerous,  but  is  certain  to  pro- 
duce much  more  harm  than  good. 
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From  the  close  of  the  American  civil  war  to  the  present  time 
industrial  changas  have  been  more  rapid  in  the  United  States  than 
anywhere  else  in  the  world.  That  period  has  seen  the  railway  svs- 
tem  grow  from  a  length  of  35,000  miles  to  210,000  miles;  population 
has  niore  than  doubled;  wealth  has  increased  more  than  fourfold; 
populous  cities  and  sovereign  States  have  grown  up  where  at  the 
beginning  was  nothing  but  wilderness.  Progress  of  similar  char- 
acter is  going  on  to-day  with  undiminished  activity.  Railways  have 
met  this  progress  by  constant  adjustments  of  and  reductions  in  the 
charges  for  tlieir  services.  The  average  return  to  the  railways  per 
ton  of  freight  carried  1  mile  is  to-day  barely  one-third  of  the  return 
secured  in  1870  and  probably  less  than  one-fourth  of  that  obtained 
in  1860. 

FREQUENT   CHANGES   IN    RATES. 

So  rapid  are  the  changes  in  the  conditions  of  production  and  con- 
sumption that  the  rate  which  was  reasonable  and  just  yesterday 
may  be  unjust  to-day,  and  that  which  to-day  meets  the  difficulties 
which  developed  yesterday  maj  in  a  week  or  a  month  have  become 
as  defective  as  the  one  which  it  superseded.  Thousands  of  railway 
employees  are  to-day  devoting  their  time,  their  energy,  and  their 
thought  to  the  perfection  of  the  adjustment  of  railway  charges  to 
the  conditions  of  the  industries  which  the  railways  serve.  The  ex- 
tent of  their  activities  may  be  measured  by  the  results.  Under  the 
law  which  has  been  in  force  since  1887  interstate  railway  carriers 
are  required  to  file  schedules  of  their  charges  with  the  Interstate 
Commerce  Commission.  Under  this  law  no  less  than  300  separate 
schedules  of  rates  are,  on  the  average,  received  daily  in  the  omoe  of 
the  auditor  of  the  Commission,  many  of  these  schedules  containing 
hundreds  of  separate  rates  and  not  a  few  of  them  thousands.  From 
two- thirds  to  three-fourths  of  these  new  rates  are  reductions  from 
those  in  the  schedules  which  are  superseded. 

Under  date  of  January  19,  1905,  Mr.  Jesse  M.  Smith,  auditor  of 
the  Interstate  Commerce  Commission,  wrote  to  Hon.  James  R.  Mann, 
of  Illinois,  a  letter,  in  which  he  gave  the  following  as  the  numbers 
of  separate  rate  schedules  filed  by  the  railways  named  during  the 
twelve  months  which  ended  with  November  30,  1904 ;  * 

Rate  schedules  filed. 

Number. 

Peuiisylvnnia   RnllroncT   4,12.3 

New  York  Central  aud  Hudson  River  Railroad 1,561 

lUinois  Central  Railroad 6.344 

Chicago  and  Northwestern  Railway 2,178 

Chicago,  Rock  Island  and  Pacific  Railway 3,375 

Chicago,  Milwaukee  and  St.  Paul  Railway 2,591 

Baltimore  and  Ohio  Railroad 3,925 

Louisville  and  Nashville  Railroad 3,330 

Northern  Pacific  Railway 774 

Union  Pacific  Railway 789 

Wabash  Railroad 1,135 

Total   (cloven  railways) 30,125 


a  CoQgressiooal  Record,  February  7,  1905,  p.  2053. 
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THE   DIAGNOSIS   IN   BRIEF. 

This  is  the  measure  of  the  activity  with  which  railway  officers  are 
to-day  seeking  to  achipt  the  grejit  agencie^s  of  commerce  which  tliey 
direct  to  the  needs  of  American  industry.  It  would  be  as  foolish  as 
it  would  be  unnecessary  to  contend  that  changes  are  always  made  with 
the  most  desirable  promptitude  or  that  those  which  are  made  are 
always  perfectly  adapted  to  the  situation  which  they  attempt  to 
meet  Omnipotence  alone  could  attain  such  a  result.  Yet  the  meas- 
ure of  the  complaint  which  is  he^ird  ought  not  to  be  mistaken  for  the 
measure  of  the  evil  which  exists. 

There  is  no  shipper  who  would  not  like  to  have  his  goods  carried 
for  lower  rates;  there  is  no  industry  which  would  not  like  to  have  a 
greater  share  of  the  burden  of  maintaining  the  means  of  transporta- 
tion shifted  to  other  industries;  there  is  no  conmiunity  or  producing 
region  which  does  not  look  with  jealous  eyes  at  some  other  community 
or  producing  region,  ^yishing  the  while  that  in  the  race  for  com- 
mercial supremacy  it  might  itself  become  the  especial  l)eneficiary  oiE  a 
particularly  favorable  adjustment  of  railway  rates.  New  York,  the 
^reat  gateway  of  our  foreign  commerce,  looks  covetously  at  the  rela- 
tively small  percentage  of  grain  export^s  which,  at  a  rate  2  cents  per 
100  pounds  lower  than  New  York  enjoys,  moves  through  the  port  of 
Philadelphia  and  would  like  to  have  the  charges  to  both  ports  equal- 
ized, while  Philadelphia  looks  southward  to  JBaltimore  and  sees  no 
reason  why  the  3-cent  differential  allowed  her  southern  neighbor 
should  not  be  vouchsafed  to  her.  The  miller  at  Minneapolis  sees 
train  loads  of  grain  carried  past  his  mills  at  rates  from  Minneapolis 
to  the  Atlantic  coast  somewhat  lower  than  those  on  flour,  and  refuses 
his  support  to  the  proposal  to  endow  the  Interstate  Commerce  Com- 
mission with  rate-making  power  because  that  Commission  did  not 
sanction  his  contention  that  flour  and  wheat  ought  to  go  forward  at 
equal  rates.  It  would  be  possible  to  continue  almost  indefinitely  the 
enumeration  of  rivalries  of  this  sort  which  find  their  expression  in 
pressure  upon  railway  officers  for  reductions  and  modincations  in 
rates  and  occasionally  in  complaints,  more  or  less  justifiable,  that  these 
officers,  in  their  obstinacy  or  in  their  acquiescence,  have  failed  to 
create  the  particular  rate  adjustments  which  would  best  promote  in- 
dustrial harmony  and  industrial  progress. 

Senator  Dolliver.  Did*  I  understand  you  to  say  that  the  millers 
are  opposing  this  legislation? 

Mr.  Newcx)mb.  The  millers  of  Minneapolis.  The  Northwestern 
Miller,  the  organ  of  the  millers  of  Minneapolis,  has  been  very  active 
in  opposition. 

Senator  Foraker.  The  measure  was  advocated  the  other  day  by 
Mr.  Bacon  on  behalf  of  the  millers  of  Minneapolis. 

Mr.  Newcomb.  I  do  not  Ixjlieve  he  represents  them  correctly. 

Senator  Foraker.  I  do  not  think  he  claimed  to  represcuit  them; 
he  simply  said,  by  way  of  illustration,  that  it  was  a  gross  injustice 
to  them  to  give  so  low  an  export  rate  on  grain. 

Mr.  Newcomb.  The  difficulty  about  that  situation  is  that  the  Inter- 
state Commerce  Commission  approved  a  difference  of  2  cents  per 
100  pounds  in  the  rates  in  favor  of  wheat. 

Senator  Cullom.  I  understand  that  several  millers,  including  Mr. 
Washburn,  have  letters  here  opposing  this  legislation. 
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Senator  Foraker.  Their  representative,  as  I  read  in  the  record, 
appeared  before  the  committee  while  I  was  absent  on  account  of  ill- 
liess,  and  testified  against  this  kind  of  legislation.  He  claimed  to 
represent  large  interests  and  to  ship  200  carloads  a  day. 

Mf.  Newcomb.  I  think  a  close  investigation  of  the  movement  in 
favor  of  this  legislation  would  indicate  that  nearly  all  those  who  SLte 
very  active  in  promoting  it  represent  interests  or  regions  which  have 
reason  to  l>elieve  that  the  orders  of  the  Commission  will  be  favorable 
to  them,  and  many  of  them  have  obtained  such  orders  in  the  past. 

THE   PROPOSED    REMEDY   OUTLINED    AND    ANALYZED. 

To-day  the  rivalries  of  which  I  was  speaking  when  I  was  inter- 
rupted are  commercial.  The  controversies  which  they  cause  are 
prosecuted  along  commercial  lines;  the  contending  parties  sustain 
their  positions  by  commercial  arguments;  and,  finally,  they  are  set- 
tled by  the  natural  operation  of  the  laws  of  trade,  or  they  are  left 
unsettled  through  the  failure  of  those  laws  effectively  to  operate. 
The  freedom  with  which  the  parties  to  these  contracts  negotiate  is 
now  little  affected  or  imj)eded  by  political  considerations  or  by  the 
operation  of  any  statute  save  that  which  justly  and  wisely  requires 
that  persons  recjuiring  similar  services  shall  receive  equal  treatment 
and  by  the  modified  prohibition  of  greater  charges  for  intermediate 
than  Tor  longer  hauls  in  the  same  direction.  It  is  proposed  to  change 
all  this.  There  may  be  no  distinct  purpose  to  exclude  in  greater  or 
less  degree  the  (commercial  considerations  which  now  govern,  but 
experience  shows  that  the  Conunission  has  sought  to  exclude  them, 
and  no  sane  man  believes  that  a  politically  created  body  will  ever  be 
wholly  controlled  by  non political  considerations.  And  in  the  same 
degree  in  which  commercial  considerations  are  excluded  a  rate-mak- 
ing commission  will  always  substitute  i)olitical  considerations,  call- 
ing them,  however,  by  the  more  plausible  name  of  "  social  principles." 
It  makes  no  difference  how  frequently  the  changes  may  be  rung 
upon  such  words  as  "'  reasonableness  "  and  "  justice,''  there  can  be  no 
other  end  to  any  proposal  to  invoke  governmental  aid  in  the  settle- 
ment of  trade  (lis])utes  than  precisely  this  substitution. 

LESSONS    FROM    EXPERIENCE. 

The  principle  involved  is  not  a  new  one.  The  legislative  bodies 
created  by  English-speaking  peoples  have  on  many  occasions  at- 
tempted to  modify  by  statute  the  natural  relations  of  trade  and  com- 
merce. A^Hien  the  Black  Death  diminished  the  number  of  English 
workmen  and  wages  rose  so  that  landowners  felt  an  unaccustomed 
economic  pressure.  Parliament  sought  to  fix  the  wages  of  labor  and 
thus  to  deprive  workingmen  of  the  increased  earnings  which  the 
market  justified,  but  these  laws  only  furnished  an  instance  of  the 
impotence  of  human  intention  when  it  seeks  to  rei)eal  or  modifv 
natural  laws.  A  more  familiar  example  is  found  in  the  almost  uni- 
versal effort  to  regulate  interest  on  loans,  and  it  is  notorious  that 
laws  against  usury  have  had  little  effect  except  to  accentuate  the 
burdens  of  borrowers. 

More  nearly  akin  to  the  experiment  now  proposed  are  those  under- 
taken-by  the  American  States  which  have  sought  to  regulate  rail- 
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ways  by  the  direct  or  delegated  exercise  of  the  legislative  authority 
to  prescribe  rates  for  the  future.  The  meagemess  of  the  evidence 
concerning  the  lesults  of  this  sort  of  legislation  seems  to  me  to  chal- 
lenge the  attention  of  those  who  realize  what  a  flood  of  light  it 
might  throw  upon  the  legislative  projmsals  now  under  consideration. 
Although  the  Interstate  Commerce  Commission  has  for  years  de- 
manded rate-making  power,  I  know  of  no  competently  conducted 
effort  to  discover  whether  rate  making  by  legislatures  or  by  commis- 
sions has  worked  successfully  where  it  has  l)een  tried.  Such  study 
as  I  have  been  able  to  give  convinces  me  that  it  has  not. 

IN    GEORGIA. 

The  experiment  has  been  tried  in  Georgia  about  as  long  and  as  con- 
sistently as  anywhere  else.  Yet  Georgia  shippers  are  not  satisfied. 
Their  attitude  is  well  expressed  in  the  following  extracts  from  a 
recent  editorial  in  the  Atlanta  Journal : 

A  mercbant  in  Marietta  can  ship  c-ertiiin  floods  to  Ohattanooga  for  15  cents 
per  hundred;  to  Knoxville  for  II)  cents  per  hundred.  To  ship  the  same  goods 
to  Atlanta  he  nuist  pay  .>()  cents  i)er  hundre<l ;  to  Macon,  70  cents  per  hundred. 
Atlanta  Is  20  miles  from  Marietta,  Chattanooga  is  128  miles,  and  yet  the  Chat- 
tanooga mercliMUt  pays  just  one-half  the  freight  the  Atlanta  merchant  does. 
Why?  Because  Chattanooga  is  out  of  the  State  and  Atlanta  is  in  it  This  is 
merely  one  of  a  hnndreil  instances  where  Georgia  points  are  placed  at  a  positive 
disadvantage  in  freight  rates  because  they  are  located  in  the  State. 

Senator  Clapp.  What  were  those  thrtv.  (ieorgia  points? 

Mr.  Newcomb.  Marietta,  Macon,  and  Atlanta. 

The  editorial  from  which  the  foregoing  is  an  extract  shows  clearly 
that  the  results  of  a  drastic  regulative  system  are  not  now^  wholly 
satisfying  to  the  people  of  Georgia.  It  has  been  suggested  that  the 
psychological  aspect  of  railroad  regulation  of  this  sort  is  too  often 
Ignored,  and  that  where  the  reduction  of  rates  is  more  or  less  vigor- 
ously looked  after  by  public  authorities  railroad  officers  are  not 
unlikely  to  leave  the  duty  of  looking  for  desirable  reductions  wholly 
to  the  body  with  which  the  legislature  has  required  them  to  share 
it.  Something  of  this  sort  seems  to  have  occurred  to  the  shippers 
of  Georgia,  for  in  the  editorial  already  quoted  there  appears  the  fol- 
lowing explanation  of  the  situation  against  which  the  complaint  is 
made : 

When  a  merchant  approaches  the  railroad  for  rates  in  Georgia,  he  is  met 
with  the  reply  that  the  railroad  commission  regulates  that,  and  he  can  get  no 
reduction. 

If,  however,  they  are  asked  for  rates  to  towns  outside  of  Georgia,  the  applica- 
tion receives  immediate  and  favorahle  consideration,  and  the  hest  rates  are 
granted,  because  tlic  point  of  destination  is  beyond  the  limits  of  the  State,  and 
therefore  not  controlled  by  the  State  comndssion. 

In  another  paragrai^h  of  the  same  editorial  the  situation  is  sum- 
marized with  similar  etTect,  and  perhaps  even  more  forcibly,  as 
follows : 

As  matters  now  stand,  the  plain  logic  of  the  situation  is  that  within  tlie  State 
of  Georgia,  rates  iM'ing  rcgulatcMl  by  the  railroad  commission,  shippers  are 
powerless  to  nn'oivc  fair  trcatmiMit  from  tlie  railroads,  while  to  points  just 
beyond  tlie  limits  of  the  State  they  can  re<'eive  the  most  favorable  rates,  and 
shippers  from  these  points  into  the  State  rt^-eive  the  lowest  rate  that  can  be 
obtaiued;   much  lower,  as  a  rule,  than  the  Georgia  shipper  can  get 
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Anyone  would  underestimate  the  significance  of  the  forgoing  who 
failed  to  note  that  the  State  rates  and  the  interstate  rates  are  over 
the  same  railroads  and  must  be  promulgated  by  the  same  oflSccrs, 
the  controlling  and,  in  fact,  the  sole  difference  being  that  in  the 
case  of  the  interstate  rates  the  shippers  deal  at  first  hand  and  face  to 
face  with  the  railroads  and  their  officers,  while  in  the  case  of  the 
State  rates  the  legislature  has  interposed  its  authority  and  that  of 
the  State  commission  between  the  two  actual  parties  to  every  con- 
tract for  railroad  service,  thus  requiring  the  negotiations  to  lie  con- 
ducted at  much  more  than  arm's  length.  The  method  of  doing  busi- 
ness thus  imposed  upon  the  shippers  of  State  traffic,  and  the  rail- 
roads carrying  it,  is  cumbersome  and  absurd.  It  is  only  natural 
that  its  consequences  should  be  burdensome. 

Senator  Foraker.  What  is  the  basis  upon  which  they  fix  rates  in 
Georgia? 

Mr.  Newcx)mb.  The  commission  establishes  a  complete  schedule  of 
rates. 

Senator  Foraker.  Is  that  on  a  distance  basis? 

Mr.  Newcx)mb.  Largely  on  a  mileage  basis. 

Senator  Foraker.  It  is  not  an  arbitrary  rate. 

Mr.  Newcomb.  The  rates,  as  given  in  the  schedule,  are  in  cents 
per  hundred  pounds  Ix^tween  the  different  stations,  but  the  rates  arc 
understood  to  be,  and  are,  in  fact,  based  upon  the  mileage,  but  pos- 
sibly with  variations  in  individual  cases,  not  extensive  at  all  in 
number. 

Senator  Dolliver.  AVliy  docs  not  the  commission  fix  reasonable 
rates  in  Georgia? 

Mr.  Newcomb.  I  think  that  a  commission  always  has  great  dif- 
ficulty in  seeing  any  consideration  except  distance.  They  can  appre- 
ciate distance.    They  can  see  a  mile  when  they  can  not  see  a  mountain. 

Senator  Dot^lfv^er.  Mr.  Watson,  in  the  April  number  of  his  maga- 
zine, says  that  the  railroads  control  the  commission. 

Mr.  Newcomb.  I  presume  Mr.  Watson  knows  more  about  the 
Georgia  commission  than  I  do. 

Senator  Cuijx)m.  If  the  rates  are  30  cents  a  hundred  pounds  for 
the  short  distance  from  Marietta  to  Atlanta,  it  seems  to  me  it  would 
be  a  pretty  stiff  rate  from  Atlanta  to  the  outer  edge  of  the  State,  or 
from  the  north  line  to  the  south  line  of  the  State,  for  instance. 

Mr.  Newcomb.  That  is  probably  a  rate  on  goods  taking  one  of  the 
higher  classes,  and  perhaps  it  is  not  extraordinary  for  that  distance. 
But,  under  that  adjustment,  it  seems  as  though  it  could  not  be  a  very 
satisfactory  adjustment  for  the  Atlanta  merchants. 

Senator  Culi/)m.  Since  you  have  brought  the  Georgia  rate  into 
your  statement,  perhaps  it  would  be  well  for  you  to  file  a  supple- 
mentary statement  on  that  subject  for  our  benefit. 

Mr.  Newcomb.  I  shall  be  glad  to  do  that.** 

Senator  Cullom.  That  supplemental  statement  showing  whether 
or  not,  when  they  come  down  toward  the  seacoast  and  strike  the  navi- 
gable rivers  that  flow  into  the  ocean,  they  make  any  difference. 

Mr.  Newcomb.  T  will  boar  that  in  mind.  I  wish  to  say,  however, 
as  t^)  this  kind  of  interference  with  (ho  normal  adjustment  of  busi- 
ness, that  seemingly  high  rates,  under  such  circumstances,  do  not 

a  This  statement  wiH  be  printed  as  an  appendix  when  received* 
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produce  high  revenue  to  the  railroads,  but  that  long-continued  super- 
vision by  a  State  commission  gets  business  into  such  a  condition  that 
a  drastic  reduction,  or  reduction  to  the  level  fixed  in  surrounding 
communities  where  rates  have  been  allowed  to  decrease  normally, 
would  be  very  unfair  because  business  has  been  hampered  and  devel- 
opment retarded. 

Senator  Clapp.  You  say  "  where  they  have  been  allowed  to  de- 
crease." 

Mr.  Newcomb.  What  I  mean  is,  let  them  alone  and  they  will  de- 
crease of  themselvas;  interfere  with  them  and  the  decrease  stops, 
for  the  reason  given  by  the  Atlanta  Journal,  which  is  very  ably  stated, 
that  the  railroad  man  will  not  reduce  his  rates — can  not  reduce  his 
rates. 

Senator  Clapp.  You  say  if  the  Georgia  commission  did  not  inter- 
fere, but  let  the  rates  alone,  they  would  not  be  so  high? 

Mr.  Newcomb.  If  the  Commission  had  been  able  to  make  new  rates 
and  make  them  intelligently  every  day,  every  week^  and  every  month ; 
to  make  the  continuous  adjustments  which  the  railways  make  under 
normal  conditions,  there  would  have  been  the  same  decline  as  in  other 
States  where  business  had  not  been  inU^fered  with ;  but  no  commis- 
sion can  do  that.  They  can  not  supervise  business  in  any  such  detail 
as  would  be  necessary  to  do  that. 

Senator  Clapp.  It  they  can  not  supervise  and  can  not  interfere, 
why  do  you  think  that  interfering  with  local  rates  would  prevent  the 
decrease? 

Mr.  Newcomb.  You  misunderstand  me.  I  mean  while  you  can 
put  this  power  into  a  statute,  you  can  not  make  it  physically  j>ossible. 
When  the  statutory  power  exists  the  railways  can  not  make  the  desir- 
able reductions,  for  every  reduction  is  going  to  be  a  club  to  compel 
some  other  reduction. 

Senator  Newlands.  Your  idea  is  that  even  though  they  have  a  free 
hand  thev  will  not  exercise  it  ? 

Mr.  Newcomb.  They  can  not  exercise  it;  they  can  not  afford  to 
exercise  it.  You  force  the  railw^ay  officers  into  this  ps^^chological  atti- 
tude— that  you  make  each  man  an  advocate  of  his  own  rates;  and  it  is 
a  very  poor  advocate  who  can  not  convince  himself  of  the  righteous- 
ness of  his  own  cause.  He  knows  that  he  may  have  to  defend  the 
rates  before  the  Commission,  and  so  he  defends  them  before  every- 
body. 

Senator  Clapp.  If  your  argument  is  good,  why  is  the  alarm  felt 
that  interference  by  legislation  here  is  going  seriously  to  cripple 
the  revenues  of  the  roads? 

Mr.  Newcoisib.  I  do  not  believe  that  intelligent  railway  men  feel 
that  the  difficulty  is  anywhere  near  so  simple  as  that.  The  thing 
that  they  fear  is  general  stagnation  of  business;  that  hampering 
and  restriction  of  this  sort  will  hurt  them  in  common  with  the  rest 
of  the  public. 

Senator  Clapp.  They  do  not  so  much  fear  actual  reduction  of  rates 
as  proposed  legishition  to  reduce  the  rates? 

Mr.  Newcomb.  I  do  not  believe  any  commission  will  often  attempt 
to  make  large  reductions.  One  case,  decided  by  the  Interstate  Com- 
merce Commission,  attempted  to  do  that — the  Maximum  Rate  case — 
but  it  was  so  plainly  confiscatory  that  I  believe  any  court  would  havQ 
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enjoined  the  oi^ei-ation  of  tliat  order  under  any  statute  that  you  could 
write.  This  seems  so  clear  to  me  that  I  have  not  often  thought  it 
best  to  cite  it. 

Senator  Dolliver.  I  doubt  very  much  whether  any  court  would 
enjoin  tlie  order. 

Mr.  NEwro.AiB.  Have  vou  looked  over  the  rate^,  Senator? 

Senator  Doij^iver.  I  have  looked  over  the  order  of  the  Commission 
nnd  read  the  arguments,  and  it  struck  me  that  it  was  a  very  reason- 
able decision  that  was  reached  in  that  case,  although  I  will  admit 
that  it  was  a  very  big  case, 

Mr.  Newcomb.  I  have  alwavs  felt  that  that  order  could  not  have 
been  enforced,  no  matter  whtii  the  law  was. 

The  Chairman.  What  was  the  amount  of  the  reduction? 

Mr.  Newco:mb.  I  am  not  sure  of  the  exact  figures,  but  I  think  in 
many  cases  it  approached  50  per  cent.  But  there  were  worse  things 
than  that  in  that  order.  There  was  the  general  breaking  up  of 
conditions  that  had  long  existed.  I  think  ever  since  the  construction 
of  the  Cincinnati  Southern  the  distributing  rate  from  Cincinnati 
to  Knoxville  and  Chattanooga  had  been  the  same — 76  cents  on  first 
class.  The  Commission  reduced  this  rate  to  53  cents  to  Knoxville, 
and  reduced  the  rate  to  GO  cents  to  Chattanooga,  giving  Knoxville 
an  advantage  over  Chattanooga  of  7  cents  a  hundred  pounds,  which 
would  have  tremendously  crippled  the  business  of  Chattanooga. 
Chattanooga  was  not  represented  or  heard  before  the  Commission  in 
that  case,  and  there  is  not,  in  the  decision  of  the  Commission,  a  line 
or  a  word  to  indicate  that  it  found  the  former  adjustment  unfair 
or  unjust.  The  same  sort  of  breaking  down  of  long-established 
conditions  followed  all  through  the  South.  There  w^as  also  a  ditfer- 
ential  made  in  favor  of  Rome  as  against  Atlanta,  both  towns  having 
fonnerly  had  the  same  rates.  The  monilx^rs  of  this  committee  un- 
doubtedly know  something  of  the  way  post-oflBces  and  other  public 
buildings  are  occasionally  secured  for  j)articular  towns,  and  it  may 
be  worth  observing  that  Mr.  Clements,  a  member  of  the  Commission, 
lived  at  Rome.  The  rates  from  Chicago  and  Cincinnati  to  Meridian 
Avere  made  the  same  on  some  classes,  and  very  nearly  the  same  on 
othei's.  There  had  l)een  the  drdinaiv  difl'erential  in  favor  of  Cincin- 
nati  on  that  business  and  by  changes  of  that  sort  Cincinnati  would 
have  lost  a  large  part  of  what  it  gained  in  the  reduction,  and  there 
would  have  been  a  general  upsetting  of  conditions  in  the  South.  It 
was  a  plainly  confiscatory  order. 

Senator  Dolliver.  Against  the  railroad  or  against  the  towns? 

Mr.  Newcomu.  I  think  it  was  plainly  against  the  railroads.  I  am 
not  sure  that  this  breaking  up  of  established  conditions  would  have 
prevented  its  enforcement  under  some  j)ossible  state  of  law,  but  I 
think  you  could  have  written  no  statute  which  would  not  have  per- 
mitted the  railroads  to  secure  a  preliminary  injunction  against  that 
order  under  the  Fifth  amendment. 

W-OULD   S'n)P   VOLUNTARY    REDrcriONS. 

The  history  of  the  experiments  of  the  States  in  the  diix?tction  of 
rate-making  will  show,l  believe,  that  the  purchasers  of  transportation 
invariably  fare  better  with  open-minded  railway  officers  than  they 
ever  do  with  rate-making  connnissions.  No  less  than  80,000  railway 
officers  are  to-day  looking  for  opportunities  to  make  profitable  reduc- 
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tions  in  rates.  They  coiuluct  this  search  not  as  philanthropists,  or 
the  agents  of  philanthropists,  but  because  the  first  lesson  they  have 
learned  as  traffic  officers  and  the  most  thoroughly  acce[)ted  principle 
on  which  they  act  is  that,  under  certain  conditions,  lower  rates  mean 
more  business  and  an  increase  in  revenue  which  exceeds  the  increased 
cost  that  the  new  business  entails.  They  know  that  progrt*ss  in  this 
direction  is  a  geometrical  progression — that  is,  that  more  paying 
traffic,  secured  by  lowered  rates,  means  more  pros])erous  customers; 
that  more  prosj^erous  customers  mean  new  items  of  traffic  and  en- 
larged movement  of  the  old  items,  and  that  these  augmentations  will 
warrant  other  reductions  in  charges  which  will  cause  a  repetition  of 
the  process.  Under  normal  conclitions  and  eliminating  the  items  of 
traffic  whose  volume  is  not  elastic,  there  will  Ije  no  cessation  in  the 
downward  trend  of  rates  u^itil  every  (»onsmner  is  satisfied.  But 
create  a  rate-nuiking  commission  and  everything  is  changed.  The 
traffic  officer  who  formerly  sought  for  opportunities  to  reduce  his 
rates  is  no  longer  open  minded;  he  has  been  transformed  into  an 
advocate  of  the  existing  schedule  and  every  item  in  it.  He  knows 
that  a  voluntary  reduction  will  be  used  as  a  club  to  compel  an  invol- 
untary one.  He  knows  that  until  driven  to  plead  confiscatory  taking 
of  property  without  due  process  of  law  at  the  bar  of  justice  the  reve- 
nues of  his  corporation  will  have  no  defender  but  himself  and  his 
fellow-officers.  Then^fore  his  answer  to  the  shipper  who  seeks  a 
reduced  rate  is  very  likely  to  be  that  it  is  the  business  of  the  Inter- 
state Commerce  Commis:ion  to  nuike  reductions. 

Thus  substantially  the  whole  burden  of  adjusting  rates  to  new 
conditions  would  be  thrown  upon  the  Commission.  The  nominal 
}X)wer  of  initiating  changes  in  rates  not  complained  against  would 
be  so  limited  in  practice  as  to  be  too  dangerous  to  be  frequently 
exercised.  And  no  commission  of  five  men  or  of  fifty  men  can  order 
reductions,  after  investigations  bearing  the  slightest  resemblance  to 
judicial  procedure,  with  one-tenth  of  the  rapidity  with  which  they 
are  now  volutarilv  made.  This  retardation  of  the  natural  decline  in 
rates  has  hapj)ened.  Mr.  W.  M.  Acworth,  the  highest  English 
authority  on  railway  economics,  in  a  book  published  in  1905,^  asserts 
that  it  is  a  "  point  of  serious  practical  importance,''  to  be  considered 
in  connection  with  the  British  railway  legislation  of  1891  and  1894. 
by  which  Parliament  itself  undertook  to  fix  rates,  that  this  legisla- 
tion "  has  done  much  to  prevent  any  natural  and  gradual  lowering  of 
rates."     He  describes  the  present  situation  as  follows: 

A  railway  company  Is  still  free  to  lower.  It  has  censed  to  be  free  to  raise. 
A  manager  may  <lesire  to  lower  a  rate,  iioping  thereby  not  only  to  benefit  trade, 
but  also,  by  inereasini::  largely  the  volume  of  traffic,  to  incronse  his  own  net  earn- 
ings. But  it  is  only  a  hope.  In  the  nature  of  the  ease  certainty  is  not  attain- 
able In  advance.  A  prudent  manager,  therefore,  will  not  unless  his  hope  is 
closely  allied  to  certainty,  lower  a  rate  when  he  must  fart  a  lawsuit  before  he 
can  put  it  up  again.  Still  less  will  a  conference  of  managers — and  most  impor- 
tant rates  affect  many  companies — allow  one  of  their  number  more  sanguine  or, 
it  may  be.  more  far-sighted  tlian  the  rest  to  go  ahead  and  make  exi)eriments. 
This  at  least  is  what  we  might  (»xpect  a  priori.  Any  tradiM*  wliose  exi)erlcMce 
goes  baclx  to  the  years  liclcire  Tarliament  i)egan  carefully  to  regulate  railway 
rates  in  the  interest  of  tnuie  can  say  from  his  own  recollociion  whether  the  atti- 
tude of  a  railway  maiir.gcr  to  a  suggestion  of  a  reduced  rate  is  nowadays  more 
or  less  8yi«patheti(?  than  it  was  thirty  years  ago. 
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Mr.  Acworth  further  testifies  that : 

The  law  of  undue  preference  in  the  hands  of  a  court,  where  legal  rather  tbao 
commercial  considerations  necessarily  rule,  has  undoubtedly  also  had  weight 
in  putting  a  stop  to  the  isolated  and  tentative  reductions,  which,  when  coma- 
lated,  result  in  a  general  reduction  of  the  average  rate. 

THE  INTERSTATE-CX)]>IMERCE  LAW  HAS  HINDERED  REDUCTIONS. 

We  are  not  without  evidence  that  the  present  interstate-commerce 
law,  in  spite  of  the  fact  that,  as  administered,  it  has  not  been  shown 
to  endow  the  Commission  with  very  effective  power  to  compel  reduc- 
tions in  particular  rates,"  has  also  operated  so  as  to  retard  the  natural 
feneral  decline  in  railway  charges.  This  law  was  approved  by  Presi- 
ent  Cleveland  on  February  4,  1887,  ai)d  became  enective  sixtv  days 
later.  Prior  to  that  time  there  had  been  no  statutory  restrictions 
upon  the  charges  for  interstate  railway  services  and  no  federal  super- 
vision of  those  charges  except  such  as  might  be  exercised  by  the 
United  States  courts  in  the  application  to  interstate  commerce  of  the 
principles  of  the  Common  Law. 

Under  the  provisions  of  tlie  law  of  1887  the  Interstate  Commerce 
Commission  has  compiled  annual  statistical  reports  descriptive  of  the 
raihvay  system  of  tlie  count ly  and  its  operations,  and  the  sixteen 
yearly  volumes,  which  now  lu'ing  the  record  up  to  June  30,  1903, 
afford  the  basis  of  most  valuable  comparisons  between  the  different 
years  of  the  period  of  statutory  regulation.  Fortunately,  too, 
through  the  enterprise  of  the  United  States  Department  of  Agricul- 
ture, under  the  late  Secretary  J.  Sterling  Morton,  a  comprehensive 
study  of  the  available  records  of  raihvay  operations  prior  to  1887 
was  undertaken  in  1806,  and  although  the  conditions  of  the  inquiry 
made  it  impossible  to  secure  complete  results  the  data  obtained  are 
either  fairly  representative  or  in  other  cases  are  variant  in  plainly 
ascertainable  directions.  It  is  possible,  therefore,  to  make  important 
comparisons  between  the  average  railway  rates  and  other  significant 
facts  of  the  period  of  seventeen  years  of  statutory  regulation  for 
which  complete  official  statistics  are  available  and  those  of  the  period 
of  similar  duration  immediately  antedating  the  adoption  of  the  inter- 
state-commerce law. 

The  first  comparative  period  selected — that  during  which  inter- 
state railway  commerce,  being  free  from  statutory  restrictions, 
was  subject  to  no  other  limitations  than  those  imposed  by  commer- 
cial conditions — began  witli  the  year  1870  and  ended  with  that  of 
1886.  The  comjxirable  period  of  statutory  restriction,  also  of  seven- 
teen years'  duration,  began  with  1887  and  extends  through  the  fiscal 
year  1903.  The  length  of  the  railways  of  the  United  States  at  the 
beginning  and  end  of  each  of  thCvSe  periods,  and  the  increases,  appear 
below : 


Period  of  free  interstate  commerce j    ,^ 

Period  of  restriction |{    Jjj[J 


Year 

Railway 

Increase. 

mileage. 

Miles. 

Per  cent. 

1870 

18HT 
1SJ03 

40,168 
132,  (W5 
144,676 
207,977 

}    83,467 
}    83,301 

160.78 
4a  75 

•  I  shaU  show  hereafter  that  it  does  establish  such  power. 
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Thus,  during  seventeen  years  of  freedom  the  railway  system  in- 
creased, proportionately  to  its  length  at  the  beginning,  four  times 
faster  than  during  seventeen  jears  of  restriction.  During  the  period 
of  freedom  railways  were  built  at  the  rate  of  4,910  miles  per  annum, 
while  during  the  succeeding  period  of  restriction,  although  the 
United  States  had  grown  amazingly  in  population  and  in  finan'cial 
strength,  the  annual  rate  of  increase  was  but  3,724  miles.  The 
financial  depression  of  1873,  included  in  the  earlier  period,  was  quite 
as  serious  as  that  of  1893,  which  took  place  during  the  later  period. 
The  following  table  contains  important  data  concerning  railway 
traffic  movement,  rates,  and  earnings  for  each  year  from  1870  to 
1886,  inclusive: 

Period  of  free  interstate  commerce. 


Year. 


l^^TO 
lh71 
lhT2 

IHU 
lHT.-> 
1K« 
!^7 
lh7« 
1  7» 

l.V*l 
Isvi 
ISKJ 

lNv4 

lbtJ6 


Tons  car- 

riod  1  uiile 

per  milo 

of  road. 

Average 

train  loatl 

in  ton8. 

268,694 

81.78 

853,796 

01.19 

3:^1,958 

84.92 

a'>4,716 

03.44 

:i>9,883 

89.01 

341.807 

99.58 

350,962 

110.24 

34;\773 

111.14 

381,094 

118.90 

450,700 

128.57 

46.>,7:k 

134.83 

479, «1H 

134.92 

457,016 

137.5.5 

411,921 

127.24 

410,461 

i:«J.04 

442.629 

140.07 

473,659 

131.94 

Length  of 

haul  in 

miles. 


97.67 
100.87 

95.68 
108.  X9 

07.08 
10B.88 
107.22 
109.02 
116.58 
111.  TS 
109.19 
111. 10 
108.89 
111.29 
114.  (i5 
117.54 
114.61 


Freight 
revonno 
per  mile. 

Revenue 
per  ton. 

a$4,8n0 

q$l.67 

a6,in 

al.66 

«6,520 

«1.61 

a  6, 148 

a  1.57 

a  4, 794 

al.44 

a4,260 

al.48 

a  4, 051 

a  1.41 

a4,26«\ 

a]. 51 

a  4, 534 

al.52 

4,934 

1.29 

5,5%) 

1.30 

B,:*:^ 

l.m 

4,728 

1.17 

4,866 

1.:^ 

4,62) 

1.30 

4,379 

1.19 

4,650 

1.14 

Bate  per 

ton  per 

mile  in 

mills. 


a  18. 89 

a  17. 80 

a  18. 46 

a  16. 18 

a  15. 20 

«14.21 

a  12. 17 

CI  12. 86 

a  12. 96 

11.53 

12.33 

11.88 

11.02 

12.05 

11.36 

10.11 

9.99 


"  Ounency  values  rcduoed  to  their  equivalents  in  gold. 

Note. — The  data  In  the  foregoing  were  taken  from  Bulletin  No.  15,  Miscellaneous  Series, 
Bureau  of  Statistics,  U.  S.  Department  of  Agriculture. 

As  has  been  said,  the  Department  of  Agriculture  in  prosecuting 
the  inquiry  through  which  the  foregoing  data  were  obtained  was 
unable  to  secure  information  for  all  the  railway  mileage  of  any  of 
the  years  covered.  The  following  statement  shows  the  proportion 
of  the  mileage  of  the  country  covered  by  each  of  the  averages  given 
for  the  first  and  last  years  of  the  period : 


Tons  of  freight  carried  1  mile  per  mile  of  road 

Average  train  load 

Distance  traversed  per  ton  (length  of  haul) 

Freight  revenue  per  milo  of  road 

Revenue  from  each  ton  of  freight  moved 

Rate  per  ton  of  freight  per  mile 


1870. 


1888. 


Per  rent. 

Percent, 

49.20 

79.28 

•88.67 

74.49 

46.82 

79.28 

75.90 

88.82 

66.27 

79.46 

48.  as 

79.23 

The  intermediate  years  sliow  a  gradual  increa.se  in  the  proportions 
of  mileage  covered  from  the  lower  percentages  of  the  year  1870  to  the 
higher  percentages  of  1886.  A  little  consideration  will  enable  anyone 
to  understand  the  probable  o fleet  of  the  omissions  of  the  successive 
years  upon  the  general  trend  of  each  average.     The  mileage  for  which 
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(lie  early  records  were  obtainable  was  naturally  that  belonging  to  the 
corporations  having;  the  most  complete  and  scientific  business  organ- 
izations. Now,  it  IS  evident  enough  that  these  companies  are  com- 
monly those  whose  business  is  most  successful  and  prosperous.  In 
other  words,  the  mileage  excluded  had  relatively  less  traffic.  Dense 
traffic  means  low  rates  but  high  earnings  per  mile.  It  follows  that 
the  first  column  understates  the  increase  in  density  of  traflSc,  the  sec- 
ond understates  the  increase  in  the  train  load,  the  fourth  shows  a  de- 
crease in  earnings  per  mile  of  line  where  probably  complete  statistics 
would  show  a  slight  increase,  the  fifth  understates  the  decrease  in  av- 
erage earnings  per. ton  of  freight  carried,  and  the  last  understates  the 
decline  in  average  earnings  per  ton  per  mile.  A  generalization  con- 
cerning the  distance  traversed  is  more  difficult,  but  fortunately  much 
less  important.  The  increase  shown  in  this  average  is  not  very  sig- 
nificant, but  it  is  probably  excessive.  In  connection  with  the  aver- 
ages expressed  in  dollars  and  cents,  the  fact  that  currency  values  for 
the  period  during  which  gold  was  at  a  premium  were  reduced  to  their 
equivalents  in  gold  by  the  Statistician  of  the  Department  of  Agricul- 
ture should  be  borne  constantly  in  mind. 

Senator  New  lands.  Assume  that  there  had  been  no  public  regula- 
tion from  1887.  I  imagine  that  prior  to  that  rates  were  quite  high, 
but  when  they  got  down  to  a  comparatively  low  level  the  reductions 
would  not  be  so  rapid. 

Mr.  Newcomb.  The  absolute  difference  ought  to  have  been  very 
much  greater  in  the  earlier  period.  I  do  not  see  any  reason  why  the 
percentage  of  difference  should  be  greater,  but,  as  a  matter  of  fact, 
it  was  very  much  greater  during  the  first  period  of  seventeen  years 
than  during  the  second  seventeen  years.  I  do  not  know  of  any  other 
condition  of  controlling  importance  except  the  legislation. 

The  following  table  contains  averages  similar  to  those  given  for 
the  period  of  freedom,  for  the  years  of  restriction,  from  1887  to  1903, 
inclusive : 

The  period  of  statutory  restriction. 


Year. 


i  Tons  car- 
ried 1  mile 
,per  mile  of 
'      road. 


1887 
1888 
1889 
1890 
1891 
1892 
1893 
1894 
1895 
1896 
1897 
1898 
18W 
19:0 
1901 
190E2 
1903 


513,513 
511. MH 
448,069 
487,245 
502,705 

54:j,;*J5 

551,232 
457,252 
479,490 
523,833 
519,079 
617,810 
659,565 
735.366 
760,414 
793,351 
855,442 


Avera{?e  '  Lenj^th  of 
train  li  ad.     haul,  in 


in  U)ns. 


155.11 
154.84 
179.35 
175. 12 
181.67 
181.79 
18:^.97 
179.80 
185).  69 
198.81 
304.62 
226.45 
243.62 
270.85 
281.26 
296.47 
310.54 


miles. 


116.20 
116.86 
127.36 
119. 72 
120.  Of) 
124. 8J) 
125.60 
125.88 
122.32 
124.47 
138.27 
129. 78 
128.85 
128. 5:^ 
1.35.05 
131.04 
132.80 


Freijfht 
revenue 
per  mile. 

$4,760 

Revenue 
per  ton. 

$1.16 

Bate  per 

ton  per 

mile,  in 

mills. 

9.84 

4,482 

1.00 

9.41 

4.188 

1.17 

0.2S 

4,568 

1.10 

9.41 

4,569 

1.00 

8.96 

4.922 

1.18 

8.96 

4.883 

1.12 

8.78 

3,981 

1.10 

8.60 

4, 107 

1.06 

8.30 

4,322 

1.03 

8.06 

4.240 

1.05 

7.98 

4,773 

1.01 

7.53 

4,895 

.97 

7.24 

5.466 

.98 

7.20 

5,81H 

1.06 

7.50 

6,114 

1.03 

7.57 

6,630 

1.06 

7.68 

. .    ^ 

. 

Note.-— The  data  In  this  table  were  taken  from  the  reports  of  the  statistician  to  the 
Interatato  Commerce  Commission  and  (for  the  first  two  jears)  from  Bulletin  No.  15, 
Miscellaneous  Series,  Bureau  of  Statistics,  V.  S.  r>epartment  of  Agriculture. 

The  averages  in  the  foregoing  for  the  years  1887  and  1888  represent 
from  71.32  to  91.84  per  cent  of  the  railway  mileage  then  in  operation. 
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Those  for  the  years  from  1889  to  1903,  inclusive,  being  from  the  re- 
ports of  the  Interstate  Commerce  Commission,  are  substantially  com- 
plete. 

The  tables  of  averages  which  have  been  introduced  afford  the  basis 
for  very  si^ificant  comparisons  between  the  first  and  last  years  of 
the  two  periods  and  between  the  net  changes  of  those  periods.  Such 
comparisons  follow : 


Item. 


Tons  carried  1  mile  per  mile  of 

road 

Average  tarain  load,  in  tons 

Ayerage  distance  per  ton,  in  miles. 
Freight  revenue  per  mile  of  road . . 
Average  revenue  from  each  ton  . . . 
Bate  per  ton  per  mile,  in  mills 


Period  of  freedom. 

187U. 

laso. 

Increa.«e 

( + )  or  de- 
crease (  — ). 

Per  cent. 

t  76.28 
■J-61.46 
+  17.34 
-  5.80 
-31.74 
-47. 11 

26S,eSM 
81.7JI 
97.(0' 
|4.8:«) 
|1.«7 
IM.W) 

473,ft'j» 

131.  »4 

114.61 

$4..V,() 

$1.14 

Period  of  restriction. 


I 


is<rt 


1903. 


513,513 

155.11 

116.20 

$4,769 

$1.16 

9.84 


I 


855,442 

310.54 

l.'J8.80 

$6,6:«) 

$1.05 

7.68 


Increase 

( + » or  de- 

croafle(— ). 

Percent 

+  66.59 
+  100.21 
+  14.29 
+  39.03 

-  9.48 

-  22.46 


With  such  allowances,  in  the  directions  already  indicated,  for  the 
incompleteness  of  tlie  data  for  the  period  oi  freedom,  as  may 
proi)erly  be  made,  the  foregoing  comparisons  show  that  the  density 
of  traffic,  that  is,  the  average  ton-mileage  per  mile  of  line,  increased 
more  rapidly  during  the  first  period  than  during  the  second.  It 
is  certain,  however,  that  the  real  increase  of  the  first  period  was 
g[reater  than  is  indicated,  and  therefore  that  the  rates  of  augmenta- 
tion of  the  different  periods  undoubtedly  differed  more  widely  than 
the  percentages  show.  The  train  load,  that  is,  the  average  number 
of  tons  carried  1  mile  per  mile  run  by  freight  trains,  has  also  in- 
creased greatlv,  and  probablv  somewhat  more  steadilv  than  the  aver- 
ages  indicate.  All  of  the  averages  which  represent  earnings  decreased 
from  1870  to  188G,  but  from  1S87  to  1903  average  earnings  per  mile 
of  line  increased.  Much  of  the  increase,  however,  was  unquestionably 
consumed   by   increased   operating   costs,   while   another   important 

Sortion  represents  the  augmented  annual  capital  charge  properly 
ue  on  account  of  vast  expenditures  for  betterments  and  the  conse- 
(uient  very  much  higher  quality  of  the  average  mile  of  railway  line. 
Nevertheless,  it  is  most  significant  that  both  the  average  charge  per 
ton  of  freight,  regardless  of  the  distance  carried  and  the  average  rate 
per  ton  per  mile  transported,  decreased  much  more  rapidly  when  in- 
terstate railway  commerce  was  wholly  free  than  w^hen  it  was  restricted 
by  Congressional  legislation  and  by  the  supervisicm  of  the  Interstate 
Commerce  Commission.  On  account  of  the  omissions  noted,  it  is 
certain  that  the  decline  in  the  rate  per  ton  from  1870  to  188()  greatly 
exceeded  the  31.74  per  cent  shown  and  that  the  decline  in  the  rate 
per  ton  per  mile  durijig  the  same  period  of  freedom  was  much  more 
than  47.11  i)er  cent.  Vet  the  corresponding,  but  far  more  accurate 
figures  for  the  period  of  restricticm  show  ilecreases  of  but  9.48  per 
cent  and  2i2.4()  pt*r  cent,  re,spectively.  Undoubtedly  there  are  valid 
objections  to  busing  comparisons  of  far-reaching  significance  upor: 
data  for  single  years.  To  obviate  this  objection  the  following  table, 
containing  c()m])arisons  between  the  yearly  aveniges  of  the  first  and 
last  quinquennial  periods  of  each  of  the  i7-year  periods  under  con- 
sideration, has  been  prepared. 
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Item. 


Tons  carried  1  mile  per  mile  of 
road 

Average  train  load ,  in  tend 

Average  haul  per  ton,  in  miles 

Freight  revenae  per  mile  of  road 

operated 

Revenue  from  each  ton  moved  . . . 
Bate  per  ton  per  mile,  in  mills 


Period  of  freedom. 


1870-1874. 


333,799 

88.00 
99.04 

|5.()93 
$1.50 
17.31 


1889^-1886. 


Increase 

(+)  or  de- 

lcrease(— ). 


439.137 
IXl.  77 
ll:^4() 

$4,i(i!9 
tl.23 
10.91 


Per  cent. 

+31.56 
+.'>1.91 
+  14.50 

-  9,11 
-a».64 
-86.97 


Period  of  restrkstioii. 


1887-1891 


492,685 
ItW.sSS 
1290.08 

$4,515 

$1.12 

9.87 


1899-1903. 


760.888 
280.53 
181.85 

I8,7K2 

$1.0^ 

7.4r> 


(+)ord» 
(-). 


■¥6i.42 
+65.78 
+  9.85 

+88.0 
-  8.98 
-80.49 


The  results  of  the  comparisons  in  the  foregoing  table  are  no  less 
significant  than  those  afforded  by  the  data  in  the  statement  which 
preceded  it.  Although  neither  the  decline  in  the  average  payment 
per  ton  nor  that  in  the  average  pjaynient  per  ton-mile  was  stopped  by 
the  adoption  of  restrictive  legislation,  the  statements  supplement 
each  other  in  proving  that  rates  moved  downward  much  more  rapidly 
during  the  period  when  interstate  railway  commerce  was  free  from 
statutory  restriction. 

A   PARTIAL   TRIBUNAL. 

A  great  deal  is  heard  in  the  discussion  of  railway  problems,  from 
those  who  know  very  little  about  railway  conditions  or  practice, 
about  the  public  advantages  which  would  result  from  the  arbitration 
of  an  impartial  tribunal  composed  of  experts  who  would  decide  rate 
controversies  with  no  aspecial  leaning  toward  the  shipper  or  toward 
the  railway.  It  is  not  necessary  to  point  out  in  answer  to  this  argu- 
ment that  contracts  are  best  made  when  the  negotiations  are  direct 
and  without  intermediaries;  that  the  interposition  between  the  two 
parties  to  a  business  transaction  of  another  party  who  has  no  interest 
in  it  is  shown  by  experience  to  be  dangerous,  or  that  arbitration  is 
never  desirable,  in  any  contingency,  save  as  the  smaller  of  alternative 
evils. 

Even  if  arbitration  of  the  sort  indicated  were  as  beneficent  as  its 
most  enthusiastic  advocates  fondly  imagine  the  history  of  the  Inter- 
state Commerce  Commission  as  a  body  and  frequent  utterances  of 
some  of  its  members  show  that  it  never  has  been  and  indicate  that  it 
never  can  be  an  impartial  arbitrator.  This  conclusion  might  have 
been  drawn  with  certainty  from  an  examination  of  the  incongruous 
functions  of  the  Commission,  but  it  is  fully  established  by  readily 
ascertainable  facts.  Thus  in  its  Annual  Report  for  1897  (p.  19)  the 
Commission  asserted  that  it  had  been  created  "  to  provide  a  means 
by  which  the  public  could  array  itself  against  the  carrier,"  while  one 
of  its  members  has  repeatedly  referred  to  it  as  the  "  advocate  of  the 
small  shipper  "  and  in  similar  terms.  As  a  chain  is  never  stronger 
than  its  weakest  link  the  following  divergent  expressions  attributed 
to  two  members  of  the  Commission  by  a  leading  Chicago  newspaper 
indicate  how  far  it  falls  below  the  standard  of  judicial  impartiality. 
It  will  be  remembered  that  the  Anthracite  Coal  Strike  Commission 
of  1902-8  ruled  that  the  matter  of  railway  rates  was  not  relevant  to 
the  issues  it  was  created  to  try  and  that  against  this  ruling  certain 
labor  leaders  and  periodicals,  including  the  New  York  Journal,  felt 
called  upon  to  protest.    The  newspaper  named  severely  criticised  the 
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Strike  Commission  for  refusing  to  go  into  the  rate  question  and 
announced  its  own  purpose  to  see  that  it  was  investigated.  Accord- 
ingly, while  the  puolic  dissatisfaction  with  the  conditions  growing 
out  of  the  strike  was  at  its  height,  the  New  York  Journal  filed  a  com- 
plaint concerning  anthracite  rates  with  the  Interstate  Commerce  Com- 
mission. That  body  was  then  conducting  an  investigation  in  Chicago 
and,  the  fact  that  the  complaint  had  been  brought  being  telegraphed, 
representatives  of  Chicago  papers  naturally  sought  expressions  from 
the  Commissioners.  One  or  the  leading  dailies  of  Chicago  published 
in  the  same  column  the  following  radically  contrasting  statements 
which  were  attributed,  respectively,  to  Chairman  Knapp  and  Com- 
missioner Prouty,  and  neither  of  which,  so  far  as  I  have  I)een  able  to 
learn,  has  ever  been  denied : 

Mr.  Knapp  said :  Mr.  Prouty  said : 

"  The  Commission  expects  to  take  "  For  years  I  have  said  that  the  rates 
official  cognizance  of  the  subject  at  no  on  hard  coal  are  excessive.  Why  are 
distant  date.  Until  then  it  would  be  they  so  high?  Simply  because  the 
improper  for  me  to  go  into  any  ex-  railroads  can  put  them  where  they 
tended  discussion."  please.    They  own  the  coal  mines,  the 

cars,  and  the  roads.  I  regard  the  com- 
bination of  hard-coal  railroads  as  the 
worst  trust  in  the  country.  I  am 
heartily  glad  to  see  the  evidences 
throughout  the  country  of  growing  pub- 
lic sentiment  against  the  trust  methods 
of  railways.  If  the  people  do  not  want 
trusts,  why  do  they  not  commence 
the  fight  with  the  railways?" 
**  How  can  they?  "  he  was  asked. 
"  By  making  laws  that  will  prevent 
the  railroads  from  charging  excessive 
and  unreasonable  rates,  such  rates  as 
are  charged  on  hard  coal,  for  example. 
Neither  the  Interstate  Commerce  Com- 
mission nor  any  court  can  compel 
them  to  reduce  the  rate." 

Some  months  after  the  foregoing  was  printed  the  complaint  of  the 
New  York  Journal  (filed  in  the  name  of  Hon.  William  Randolph 
Hearst)  was  brought  to  trial  before  the  Commission.  Mr.  Prouty 
sat  in  the  case  and  will  no  doubt  participate  in  its  decision.  The 
defendant  carriers  probably  hope,  more  or  less  confidently,  that  they 
have  convinced  him  that  the  anthracite  rates  are  not,  as  alleged 
in  the  interview,  examples  of  "  excessive  and  unreasonable  "  rales. 
The  way  in  which  Mr.  Prouty's  attitude  appears  to  the  public  is 
pretty  strikingly  illustrated  in  the  May,  1005,  issue  of  Freight.  This 
perioiaical,  which  is  published  in  the  interest  of  shippers,  announces 
that  Mr.  Proutv  is  about  to  retire  from  the  Commission,  that  ho 
will  seek  a  nomination  for  ("Congress,  and  that,  if  elected,  he  will,  to 
use  the  words  of  the  editor,  "  continue  his  fight  against  the  railroads 
on  the  floor  of  the  House."  I  would  not  cite  those  facts  or  any 
others  for  the  purpose  of  criticising  a  single  member  of  the  Com- 
mission. If  they  had  no  other  effect,  they  would  be  unworthy  of  a 
place  in  your  records.  But  they  are  merely  especially  salient  instances 
of  the  manner  in  which  the  environment  of  such  a  board  is  certain 
to  operate  upon  the  mental  bias  of  more  or  less  of  those  who  make  up 
its  membership.  There  will  always  be  some  membero  who  are  so 
affected. 
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THE  I'OLITICAL  DANGERS. 

It  has  been  observed  already  that  the  proposed  legislation  would 
inject  political  considerations  into  controversies  which  are  and  ought 
to  remain  wholly  industrial.  There  is  no  industrial  community  in 
the  United  States  which  does  not  compete  with  some  other  community 
or  conmiunities,  and  none  which  would  not  like  to  have  its  rates 
reduced  or  those  of  its  competitors  advanced.  Boston  complains 
because  its  rates  on  similar  traffic  are  higher  than  those  of  New  York; 
New  York  complains  that  it  pays  more  than  Philadelphia;  Philadel- 
]>hia  that  it  pays  more  than  Baltimore;  all  four  would  like  to  have 
the  rates  to  New  Orleans  and  (Jalvaston  greatly  advanced.  Only  the 
other  day  a  distinguished  New  England  benator,  high  in  the  councils 
of  the  President,  announced  that  the  purpose  of  the  proposed  legis- 
lation is  the  abolition  of  the  differentials  under  the  standard  rates 
which  permit  the  southern  Atlantic  ports  to  do  any  competitive 
business  at  all. 

Senator  Clapp.  A\Tio  was  that? 

Mr.  Newcomb.  Senator  Lodge.     He  said  in  part: 

This  movement  is  a  movement  for  the  e<iiializatioii  of  rates.  •  •  •  It  !8 
a  case  of  the  rebates  to  individuals  and  of  the  differentials  between  points. 
♦  ♦  ♦  No  railroad  wants  to  give  a  rebate  to  anybody.  ♦  ♦  ♦  i  believe 
that  it  would  put  more  money  into  the  treasuries  of  the  railroads  if  there  were 
no  such  things  as  rebates  and  differentials  than  the  present  system  can  ever  put 
there.  We  have  dealt  somewhat  with  the  question  of  rel)ates  and  individuals. 
They  are  comparatively  easy  to  deal  with,  but  when  you  come  to  the  differ- 
entials between  iwints  y(»u  toucli  communities,  and  that  is  a  very  serious 
matter ;  and  to-day  New  York  and  Boston  are  suffering  from  the  railroad  differ- 
entials, and  are  made  to  suffer  for  the  benefit  of  points  farther  south. 

The  Chairman.  Where  does  that  quotation  come  from? 

Mr.  Newcomb.  A  speech  made  l)efore  the  Middlesex  Club  of 
Boston. 

The  Chairman.  You  find  that  in  a  newspaper? 

Mr.  Newcomij.  In  the  Boston  Daily  Globe  of  eJanuarv  21,  1905. 

The  concluding  sentence  of  the  foregoing  was  received  with  great 
applause  by  the  Aliddlesex  Club  of  Boston  and  its  guests.  The  abo- 
lition of  port  dilT'erentials  would  be  very  satisfactory  to  Boston,  but 
carry  the  news  to  Philadelphia,  Baltimore,  Norfolk,  Newport  News, 
Wilmington,  Charleston,  Savannah,  Brunsw^ick,  and  Pensacola,  and 
it  would  be  received  (]uite  differently. 

Senator  Foraker.  Why  do  you  omit  New  Orleans  and  Galveston? 

Mr.  Newxomb.  It  is  a  pretty  long  list  already.  They  belong  in 
the  list. 

Senator  Foraker.  They  are  the  principal  southern  ports,  and  that 
is  the  reason  I  make  that  inquiry. 

Mr.  Newcomb.  They  belong  in  the  list.  Yet  the  C^ommission  is 
composed  of  the  political  appointees  of  a  partisan  (I  do  not  use  the 
word  "'  partisan  ''  as  suggesting  anything  improper)  President,  and 
from  the  beginning  New  England  and  New  York,  together,  have  had 
two-fifths  of  its  membership,  while  the  South  has  never  had  more 
than  one-fifth. 

Senator  Culix)m.  You  do  not  mean  the  Massachusetts  commission? 

Mr.  Newcomb.  No;  the  Interstate  Commerce  Commission. 

Senator  Ct7lix)m.  It  has  lx?en  said  that  it  is  political,  but  prac- 
tically it  is  not.     The  members  of  the  Commission  are  appointed 


REGULATION    OF   RAILWAY   RATES.  8507 

by  the  President,  just  as  the  judges  of  the  United  States  courts  are 
appointed. 

Mr.  Newcomb.  There  is  a  clause  in  the  law  saying  that  not  more 
than  three  shall  ever  belong  to  the  same  political  party,  you  remem- 
ber? 

Senator  Culi/)m.  Yes,  I  know  that. 

Mr.  Newcomb.  Unfortunately^'  there  must  for  a  long  time  to  come 
be  something  of  sectionalism  m  American  politics.  Is  it  not  pos- 
sible, even  probable,  that  in  spite  of  the  most  impartial  purposes, 
some  favor  will  be  shown  to  the  localities  that  are  in  political  accord 
with  the  Administration  or  party  in  power?  Certamlv  the  likeli- 
hood of  such  unintentional  bias  is  not  lessened  by  the  fact  that  the 
members  of  the  Commission  are  appointed  for  limited  terms,  are 
almost  certain  to  desire  reappointment,  and  may  be  ambitious  of 
further  political  advancement.  It  will  be  a  sorry  day  for  American 
industry  when  the  question  of  port  differentials  or  of  the  relations 
among  railway  rates,  anywhere,  becomes  in  reality  a  political  ques- 
tion. Do  the  people  of  the  United  States  wish  to  see  the  great  parties 
which  perform  such  useful  functions  in  their  Government  divide 
upon  the  question  whether  wheat  ^hall  be  made  into  flour  for  the 
use  of  eastern  consun}ers  at  Minneapolis  or  at  Niagara;  whether 
live  cattle  or  dressed  beef  shall  be  shipped  east  of  Kansas  City, 
Omaha,  and  Chicago;  w-hethor  New  Orleans,  Galveston,  or  New 
York  shall  draw  tribute  from  the  greatest  quantity  of  export  grain, 
or  whether  the  salt  produced  in  New  York  or  Michigan  or  Kansas 
shall  be  most  profitably  marketed  in  Iowa? 

LESSONS    FROM    ABROAD. 
Europe's  lesson  for  tlip  TTnited  States — 

Says  Prof.  H.  R.  Meyer,  formerly  of  Harvard  University  and  now 
of  the  University  of  Chicago — 

is  that  any  thorauj?lij;oin{?  and  effective  ofr<»rt  to  regulate  railway  rates  will 
arrest  the  decline  of  railway  rates,  will  prevent  the  railways  from  developing 
a  volume  of  traffic  sufKciently  lari?e  to  justify  the  huilding  of  railways  of  the 
American  standard  of  eriiciency.  will  check  the  development  of  the  resources  of 
the  country,  and  will  demoralize  the  politics  of  the  countiy. 
Australia's  lesson  for  the  United  States — 

Declares  the  same  authority — 

is  the  visihle  helplessness  of  the  politician,  the  absolute  inability  of  the  politi- 
cian to  safeguard  and  to  foster  the  long-run  Interests  cf  the  country  in  a  commu- 
nity of  which  every  section  has  l)ec<)me  demoralized  and  debauched  through  an 
extension  of  the  functions  of  the  government.  *  *  *  Australia's  lesson  is 
that  the  politician  in  charge  of  the  State  never  will  be  permitted  to  become  a 
business  man.a 

A  single  ilhistration  of  the  manner  in  which  political  considera- 
tions are  applied  under  a  system  of  goveriunent  rate  making  to  the 
determination  of  what  ought  to  be  purely  industrial  problems  may  be 
selected  from  the  lnrg(^  number  given  by  Professor  Meyer.  From 
1877  to  1891  the  rate  on  grain  over  the  German  government  railways 


a  For  a  thorough  discn-Jsion  of  the  disastrous  consecpiences  of  otiicial  railway 
rate-making  and  cf  government  railway  ownershif)  see  the  series  of  articles 
contributed  to  the  Railway  Age  of  July  10,  1IMK*»,  and  succee<ling  weeks,  by 
Professor  Meyer,  and  also  iiis  testimony  before  this  c<munittee. 
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from  eastern  Prussia  to  the  industrial  centers  along  the  Rhine  re- 
mained at  1.557  cents  per  ton  per  mile,  although  from  1888  the  aijgri- 
cultural  interests  of  the  former  region  had  demanded  a  substantial 
reduction.  After  repeated  denials  by  the  bureaucracy  the  crop  fail- 
ures of  1891  brought  about  final  acquiescence,  in  the  especial  inter- 
est, however,  not  of  the  eastern  agrarians, -but  of  the  mimng  and  fac- 
tory population  of  the  Rhine  provinces.  Under  the  reduced  tariff 
there  was  a  rapid  augmentation  of  the  grain  movement;  but  the  gov- 
ernment of  Saxony  protested  that  its  farmers  and  millers,  being 
located  half  way  between  the  grain-growing  regions  of  eastern 
Prussia  and  the  Khine  provinces,  had  a  natural  right  to  supply  their 
home  demand  for  grain  and  flour  and  that  they  ought  not,  by  means  of 
low  rates  over  the  govermnent  owned  railways,  to  be  subjected  to  the 
competition  of  the  farmers  and  millers  of  eastern  Prussia.  Similar 
complaints  were  lodged  on  behalf  of  the  farmers  and  millers  of 
Bavaria,  Wurttemberg,  and  Baden.  Finally,  in  1894,  the  govern- 
ments of  the  protesting  provinces  notified  the  Prussian  government 
that  their  legislative  representatives  would  not  vote  ror  the  bill 
authorizing  a  commercial  treaty  with  Russia  unless  the  reduced  rates 
on  ^ain  were  discontinued.  In  response  to  this  demand  the  rates  on 
grain  were  put  back,  in  April,  1894,  to  the  point  at  which  they  had 
l)?en  fixed  in  1877.  The  natural  objection  of  eastern  Prussia  to  this 
restoration  of  the  old  rates  was  coupled  with  the  statement  that  the 
protective  duty  of  $8.75  per  ton  on  grain  was  of  no  use  to  that  region 
unless  its  inhabitants  were  permitted  to  dispose  of  their  surplus  grain 
in  the  protected  markets  of  Germany.  Thereupon,  finding  itself 
under  the  political  necessity  of  denying  them  the  privilege  of  selling 
their  products  w^ithin  the  Empire,  the  Imperial  Parliament  took  the 
only  action  which  was  left  to  it,  and  gave  the  eastern  landholders  an 
export  bounty  of  $8.75  on  grain  in  order  that  they  might  sell  in  Great 
Britain  the  surplus  which  they  were  not  permitted  to  sell  to  the  peo- 
ple of  Germany.  Under  this  law,  in  the  year  1900,  the  eastern  Prus- 
sians exported  327,000  tons  of  bounty-fed  wheat  and  rye,  while  at  the 
same  time  western  Germanv  imported,  by  sea  and  by  river,  2,700,000 
tons  of  wheat  and  rye  on  wnich  it  paid  a  duty  of  $8.75. 

POWER   TO   INCREASE   RATES. 

It  is  important  to  note  that  the  Commission  desires  the  power  to 
fix  minimum  as  well  as  maximum  rates;  that  is,  to  order  rates  to  he 
increased  as  well  as  to  order  them  to  be  lowered.  The  Commission 
has  announced  that  many  rates  are  too  low  (Annual  Report  for  1897, 
p.  22),  and  it  follows  that  some  ought  to  be  advanced  if  others  are 
lowered.  In  fact,  this  is  an  essential  corollary  to  the  well-known  fact 
that  railway  proj)erty,  as  a  whole,  produces  a  very  low  return  upon 
the  investment.  In  urging,  in  1897,  that  it  be  given  rate-making 
power,  the  Commission  explained  at  length  its  desire  to  be  empowered 
to  order  advances  in  rates,  saying: 

There  is,  moreover,  one  class  of  discriminations  which  we  have  never  po«- 
sessed  the  power  to  effectually  correct,  even  while  we  assumed  the  right  to  fix 
the  maximum  rate.  *  *  *  The  most  bitterly  contested  cases  now  pending 
before  us  are  of  exactly  that  character.  *  *  *  What  is  necessary  here 
is  the  right  to  fix  a  mininmm  rate,  to  say  that  the  carriers  shall  not  charge 
below  a  certain  rate.     ♦    ♦     ♦    It  may  well  bo  inquired  whether  a  carrier 
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shonld  be  prohibited  from  making  as  low  a  rate  as  It  chooses.  •  •  *  The 
very  reason  why  we  suggest  that  the  Commission  be  given  this  power  to  fix 
a  minimum  rate  in  certain  cases  is  to  preserve  the  rights  of  the  public  by 
preventing  an  act  of  unjust  discrimination.  (Annual  Report  for  1897,  pp. 
24-25.) 

There  is  scarcely  any  complaint  that  railway  rates  are  excessive 
per  se,  and  no  well-founded  complaint  of  that  character.  No  alle- 
gation of  absolute  um'easonableness  in  charges  has  ever  yet  survived 
the  test  of  judicial  scrutiny;  the  Commission  has  never  declared 
a  rate  to  be  excessive  in  and  of  itself,  except  after  comparing  it 
with  other  rates  or  the  revenue  derived  from  it  with  other  earnings. 
The  relations  among  rates  f  urnish/the  real  element  of  controversy." 

Thus,  adjustments  may  be  found  to  be  unreasonable,  but  rates,  as 
such,  can  not  be  shown  to  be  in  that  condition.  But  if  only  the  dilfer- 
ence  between  one  rate  and  another  is  in  controversy,  it  can  be  just 
as  effectively  modified  by  raising  one  of  them  as  by  lowering  the 
other.  No  one  cont<3nds,  for  example,  that  a  rate  of  20  cents  per  100 
pounds  on  grain  shipped  from  Chicago  to  New  York  is  unreason- 
able, but  it  IS  now  contended  by  New  York  interests  that  a  difference 
of  3  cents  in  favor  of  Baltimore  is  excessive.  If  the  Commission, 
having  obtained  the  power  now  sought,  should  sustain  this  contention 
and  ordor  the  carriers  to  cease  and  desist  from  enforcing  a  differen- 
tial of  more  than!  cent,  its  order  could  be  obeyed  by  reducing  the 
New  York  rate  from  20  to  18  cents  or  by  raising  the  Baltimore  rate 
from  17  to  19. 

Senator  Foraker.  Measured  by  the  differentials  they  do  not  seem 
to  have  suffered  much  on  that  account. 

Mr.  Newcomb.  The  Commission  has  not  had  the  authority  which 
it  is  proposed  to  give  it. 

Senator  Cullom.  I  think  the  Commission  is  absolutely  impartial. 

Mr.  Newcomb.  I  did  not  at  all  mean  to  intimate  that  it  is  not. 

Senator  Cullom.  The  suggestion  has  been  made  that  there  is  poli- 
tics in  it,  but,  as  a  matter  of  lact,  there  is  none  in  their  official  conduct. 

Mr.  Newcomb.  I  do  not  mean  to  say  that,  but  I  believe  it  would  be 
very  easy  for  politics  to  get  in. 

^nator  Cullom.  So  it  is  easy  for  politics  to  get  into  any  place 
that  is  open. 

Mr.  Newcomb.  But  with  the  greater  power  it  would  have,  it  would 
be  easier  for  politics  to  get  in.  We  know  how  it  is  now  in  many 
States;  we  know  that  men  running  for  the  office  of  railroad  commis- 
sioner, where  that  office  is  elective,  in  conducting  their  campaigns 
before  the  people,  tell  what  great  reductions  ought  to  be  made  and 
what  great  reductions  they  will  make. 

Senator  Newlands.  Your  idea  is  that  if  the  question  of  differen- 
tials is  submitted  to  the  Interstate  Commerce  Commission  that  will 
provoke  a  conflict  of  sections,  each  section  being  desirous  of  having 
representation  on  the  Commi&sion.     Is  that  it? 

Mr.  Newcomb.  I  think  even  if  we  were  to  admit  that  no  member  of 
that  Commission  would  ever  be  actuated  by  what  he  would  regard 
as  political  considerations,  we  must  still  realize  that  thej^  would  be 
actuated  by  their  associations  and  their  friendships.     It  is  not  pos- 

«  As  frequently  held  by  the  Commission,  application  of  the  terms  "  reasonable  " 
and  "  unreasonable "  necessarily  involves  comparison.  (Annual  Report  for 
1898,  p.  27.) 
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sible,  it  seems  to  me,  that  gentlemen  representing  New  York  and  New 
England  will  realize  the  demands  of  the  industrial  South  as  would 
gentlemen  from  the  South. 

Returning  to  the  question  of  the  relations  among  rates.  If,  in 
such  a  case  as  that  of  the  port  differentials  between  New  Yorit  and 
Philadelphia,  the  companies  interested  chose  to  seek  to  satisfy  an 
order  to  reduce  the  difference  by  raising  the  lower  rate  instead  of 
by  reducing  the  higher  rate,  what  agency  could  compel  them  instead 
to  lower  the  just  and  reasonable  rate  to  New  York?  Indeed,  in 
such  a  situation,  where  one  rate  is  reasonable  in  itself  but  the  ad- 
justment as  compared  with  some  other  rate  is  unfair,  it  is  obvious 
that  the  other  uiust  Ije  too  low  and  that  the  only  proper  remedy, 
the  only  one  which  would  be  sustained  on  appeal  to  the  courts,  must 
be  an  advance  of  the  lower  rate.  The  Commission  has,  in  its  reports, 
indicated  many  cases  in  which  it  would  have  exercised  this  power 
to  prescribe  nnnimura  rates.  In  one  case  (Annual  Report  for  1897, 
pp.  24-25)  the  power  would  have  been  used  to  require  an  advance, 
or  perhaps  to  prevent  a  reduction,  in  the  rates  on  lumber  from 
Winona,  Minn.,  to  Kansas  City,  Omaha,  and  contiguous  territory. 
Again,  in  1898  the  Commission  enumerated  (Aimual  Report  for 
1898,  pp.  23-24)  three  cases  of  great  importance  which  it  thought 
served  as  illustrations  of  its  contention  that  the  fact  that  it  can  not 
prescribe  minimum  rates  constitutes  "  a  serious  defect  in  the  statute," 

AN   INELASTIC   SYSTEM. 

The  methods  of  rate  making  proposed  would  inevitably  subject 
American  industry  to  arbitrary  and  inelastic  conditions,  under  which 
progress  would  be  checked.  A  serious  vice  of  legislative  interference 
with  the  business  relations  among  the  participants  in  industry  is 
that  the  insight  of  the  legislature,  or  its  agents,  in  business  matters 
can  not  be  as  keen  as  that  of  those  directly  concerned  in  them,  nor  is 
the  impulse  to  secure  accurate  and  complete  knowledge  equal  to 
that  due  to  the  rigid  responsibility  for  commercial  success  or  failure 
imposed  by  the  competitive  conditions  of  private  industry.  The 
physical  limitation  is  perhaps  even  greater.  No  Federal  commission 
has  now,  or  will  ever  have,  the  multitudinous  agencies  for  studying 
the  needs  of  industry  or  the  close  touch  with  busmass  life  which  rail- 
way officers  now  enjoy.  If  all  other  elements  were  supplied,  as  they 
never  can  be,  no  Congress  w^ould  ever  accord  the  funds  necessary  to 
employ  a  force  adequate  in  mere  numerical  strength.  Nearly  all 
the  applications  for  changes  in  rates  now  received  by  the  railways 
are  based  either  upon  the  claim  that  similar  freight  is  being  hauled 
the  same  distance  for  a  lower  charge  or  a  greater  distance  for  the 
same  charge.  As  the  railways  could  not,  under  the  proposed  law, 
afford  to  make  changes  shippers  w^ould  soon  stop  submitting  their 
representations  of  this  sort  to  the  carriers  and  would  file  them,  as 
complaints,  with  the  Commission.  And  how  would  they  be  handled? 
The  history  of  the  State  commissions  shows  that  they  alw^ays  make 
distance  the  controlling  factor,  and  it  is  easy  to  perceive  the  reason 
and  to  foresee  that  the  Federal  Commission  would  do  the  same.  Dis- 
tance is  tho  one  salient,  universal,  and  changeless  feature  which  is 
always  within  the  comprehension  of  a  rate-making  conmiission. 
The  official  vision,  separated  by  half  a  continent  from  the  facts,  can 
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see  a  mile  when  it  can  not  see  a  mountain.  Such  a  body  always 
struggles  ineffectually,  if  at  all,  against  the  principle  of  the  distance 
tariff.  It  mav  proclaim,  as  the  Intei*state  Commerce  Commission  has 
proclaimed,  tfie  importance  of  other  factors;  it  may  protest,  as  the 
Commission  has  protested,  that  distance  does  not  ana  ought  not  to 
control,  but  when  the  practical  test  comes  it  will,  nine  times  out  of 
ten,  as  has  the  Commission  in  an  even  greater  proportion  of  its 
decisions,  accord  paramount  influence  to  the  distance  factor. 

Railway  rate-making  is  essentially  empirical.  To  be  prosperous 
themselves  railways  must  serve  prosperous  communities.  The  ulti- 
mate test  of  each  rate  is  the  degree  of  prosperity  of  the  producer,  the 
carrier,  and  the  consumer.  However  thoroughly  conditions  are 
studied  before  a  new  rate  is  made,  the  results  of  its  enforcement  must 
be  gathered  promptly  and  in  detail,  and  some  one  must  be  ready  w  ith 
the  necessary  power  inmiediately  to  make  a  second  change  if  the  first 
is  shown  by  experience  to  have  been  unfortunate.  No  commission 
can  exercise  these  functions,  nor  can  any  commission  ever  respond 
with  the  needed  rapidity  to  the  daily  changing  conditions  of  inter- 
state commerce.  The  pending  proposals  would  stretch  American  in- 
dustry upon  a  Procrustean  bed  and  result  in  nothing  but  numbness, 
stairnalion.  and  deformity. 

Indeed,  the  history  of  the  Commission  shows  that  when  it  thought 
it  had  a  giant's  strength  it  attempted  to  use  it  like  a  giant.  In  the 
Freight  Bureau  cases,  which  afterwards  went  to  the  Supreme  Court, 
the  Commission,  on  the  complaint  of  persons  engaged  in  business  in  the 
cities  of  Cincinnati  and  Chicago,  issued  an  order  which,  if  it  had  been 
complied  with,  would  have  modified  the  existing  relations  among  rates 
to  substantially  all  southern  points  of  destination.  It  would  have  de- 
creased the  areas  within  which  certain  important  cities  like  Chatta- 
nooga, Atlanta,  and  Selma  could  do  a  jobbing  business,  while  the  dis- 
tributing areas  open  to  other  cities  would  have  been  correspondingly 
increased.  It  is  to  be  remembered  that  this  ^as  done  in  a  case  in 
which  the  interests  of  Chattanooga,  Atlanta,  Selma,  and  the  other 
cities  referred  to  were  not  represented  before  the  Commission  and 
had  no  opportunity  to  introduce  testimony  or  argument.  Nor  is  there 
a  line  or  a  word  in  the  report  and  opinion  of  the  Commission  which 
indicates  that  it  had  found,  or  that  there  was  any  evidence  from 
which  it  might  have  found,  that  the  adjustment  of  rates  as  betwoLUi 
these  de^stinations  w^as  unjust.  The  drastic  reductions  ordered  in  this 
case — as,  for  instance,  on  first-class  freight  from  Cincinnati  to  Knox- 
ville  from  76  to  53  cents  per  100  pounds,  and  on  fifth-class  freight 
between  the  same  points  from  40  to  22  cents — are  striking  enough; 
but  it  is  perhaps  even  more  significant  that  the  Commission  saw  fit 
to  break  up  the  long-established  relation  under  which  Knoxville  and 
Chattanooga  had  enjoyed  equal  rates  and  to  accord  thereafter  a  con- 
siderable advantage  over  Chattanooga  to  the  city  of  Knoxville. 
Again,  the  class  rates  to  Rome  and  Atlanta  had  been  the  same,  but 
the  Commission  chose  to  reduce  those  to  Rome  much  more  than  those 
to  Atlanta.  For  example,  the  first-class  rate,  which  had  been  $1.07 
to  both  cities,  was  reduced  32  cents  at  Rome  and  21  cents  at  Atlanta, 
giving  Rome  an  advantage  of  11  cents  per  100  pounds.  The  first- 
class  rates  to  Anniston  and  Selma  had  been  $1.07  and  $1.08,  respec- 
tively, but  the  Conmiission  reduced  the  rate  to  Anniston  to  86  cents 
and  left  the  $1.08  rate  in  force  at  Selma.    On  the  other  hand,  the  rate 
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uf  $1.02  on  second-class  freight  to  Selma  was  reduced  to  92  cents, 
while  the  92-cent  rate  on  second-class  freight  to  Anniston  was  reduced 
to  73  cents,  the  reduction  in  this  case  to  Anniston  being  19  cents  and 
that  to  Selma  10  cents. 

The  following  table  shows  the  changes,  from  Chicago  and  Cincin- 
nati to  the  <-ities  named,  prescribed  by  the  Commission  in  the  Frei^t 
Bureau  cases : 
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In  examining  the  foregoing  it  should  be  remembered  that  the 
Commission  recognized  that  it  would  be  necessary  to  adjust  very 
many  other  rates  to  those  specifically  required,  and  ordered  that  suai 
changes  should  be  made.  This  single  order  affected  thousands  of 
i-ates  and  substantially  all  through  south-bound  traffic  east  of  the 
Mississippi  river  and  destined  to  points  south  of  the  Ohio  and 
Potomac  rivers.  Had  the  order  l>een  enforced  it  would  have  irre- 
trievably damaged  the  distributing  business  of  many  cities  which 
were  not  parties  to  the  ca^e;  it  would  have  thrown  great  railway  sys- 
lems  into  Dankruptcy  and  the  original  complainant,  Cincinnati,  would 
have  lost,  through  changes  in  the  relation  of  its  rates  to  those  from 
Chicago,  a  considerable  portion  of  its  dislribiiting  trade. 

The  desire  to  interfere  in  this  way  with  relations  which  have 
resulted  from  a  long  process  of  industrial  and  commercial  evolution 
shows  how  far  even  the  present  fairly  conservative  Commission  mi^t 
attempt  to  go  in  the  arbitrary  disturbance  of  ba^ic  business  condi- 
tions.   "V^Tiat  some  future  commission  might  do  may  well  be  left  to 


the  imagination.  Rebating  is  bad  enough,  but  under  conceivable 
circumstances  it  might  Ba\c  the  country  from  the  worse  evil  of  an 
inflexible  and  unwise  adjustment  of  rates.  Xo  industrial  community 
will  ever  fall  behind  its  competitors  and  no  great  business  will  ever 
become  bankrupt  because  of  final  refusal  to  violate  unwise  laws,  but 
unwise  laws  may  drive  out  of  business  the  men  who  hold  to  the  high- 
est standards  of  morality  and  put  in  their  places  others  who  will 
do  whatever  is  es,sential  to  success.  AVhen  England's  Parliament 
attempted  to  deprive  wage  earners  of  the  increased  wages  which  the 
economic  conditions  brought  about  by  the  decimation  of  the  ranks  of 
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labor  by  the  Black  Death  justified,  the  law  failed  and  those  who  paid 
wages  fixed  by  the  market  rather  than  those  fixed  bv  statute  were  not 
restrained  by  the  argument  that  any  violation  oi  law  is  inmioral. 
No  parliament  or  congress  has  ever  yet  enacted  a  law  that  has  effec- 
tually repealed  a  natural  law  of  commerce  and  trade.  Labor,  mer- 
chandise, and  transportation  will  forever  sell  for  what  they  will 
bring.  ' 

WOULD   ADD  TO   THE   INCENTIVE   FOR   REBATING. 

The  whole  power  of  the  Federal  Government  and  of  most  drastic 
laws  has  not  been  sufficient  up  to  the  present  time  wholly  to  elimi- 
nate secret  deviations  from  schedules  promulgated  by  the  railways. 
It  is  not  likely  to  be  easier  to  enforce  schedules  made  and  promul- 
gated by  an  extraneous  authority.  No  law*  will  prevent  shippers 
from  offering  traffic  at  less  than  the  legal  rates  or,  when  concessions 
are  refused,  from  withholding  it  or  sending  it  forward,  where  pos- 
sible, by  carriers  operating  on  rivers,  canals,  lakes,  or  seas,  or  in 
adjacent  foreign  countries.  No  law  will  compel  railway  men  to 
stand  idly  by  while  their  locomotives  rust  in  the  roundhouses  or  tReir 
cars  decay  upon  the  side  tracks  because  traffic  to  employ  and  fill  them 
is  not  offered  at  the  rates  fixed  by  the  Government.  If  the  existing 
set  of  railway  men  should  decline  to  violate  such  a  mandate  and  the 
financial  destruction  of  their  properties  should  ensue  the  certain 
and  inflexible  operation  of  the  natural  laws  of  business  would  bring 
in,  as  their  early  successors,  men  who  would  meet  the  necessities  of 
the  situation.  There  would  be  more  rebating  under  the  proposed 
svstem  or  under  any  svstem  which  lodged  final  authority  to  fix  rates 
for  the  future  in  any  public  body  than  under  the  existing  system. 

IT   18   GENERAL   R^VTE   MAKING. 

I  have  not  hesitated  to  characterize  the  pending  proposals  as  seek- 
ing to  confer  rate-making  authority  upon  the  Commission,  although 
I  well  know  that  the  advocates  of  these  measures,  inchiding  the 
Commission,  object  to  the  use  of  that  term.  It  is  conceded  that  the 
proposals  now  under  consideration  in  Congress,  with  the  exception 
of  those  relating  to  the  use  of  shippers'  cars  and  "  industrial "  rail- 
ways, of  which  measures  I  shall  not  speak  save  in  terms  of  assent, 
relate  solely  to  the  enlargement  of  the  power  of  the  Government 
over  the  rate  schedules  and  not  to  the  prevention  of  the  deviations 
from  those  schedules  which  are  accomplished  by  means  of  rebates. 
The  President  urges  that  the  Interstate  Commerce  Commission  be 
endowed  with  "  the  power  to  revise  rates  and  regulations,"  or,  in 
other  words,  to  revise  and  remake  the  schedules  of  charges  which 
the  railwavs  must  observe.  The  Commission  has  described  (in  its 
Annual  Report  for  1904)  the  enlarged  power  which  it  seeks  as 
follows: 

What  the  Coininission  could  do  if  the  authority  so  defined  should  be  definitely 
conferred  by  the  Coniyiress  is  this:  After  service  of  complaint  uiwn  the  carrier 
or  carriers,  after  full  hearing  of  ench  carrier  and  shli)i>er  interested,  and  after 
careful  havestigation,  a  report  and  opinion  would  be  rendered,  and  if  the  de- 
cision should  be  against  the  carrier  an  order  would  be  entered  directing  it  to 
cease  and  desist  from  charging  the  rate  complained  of  and  to  substitute  therefor 
a  rate  found,  upon  the  evidence  before  the  Commission,  to  be  reasonable  and  just 
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Tlie  only  substantial  criticism  of  the  foregoing  which  ought  to 
be  made  is  the  use  of  the  singular  form  rate,"  instead  of  the 
plural  form  ''  rates,"  in  describing  the  changes  in  the  schedules 
which  the  Commission  wishes  to  have  power  to  make.  This  choice 
of  a  word  of  minimum  significance  was  not  intended  to  mislead 
anyone  and  will  not  mislead  ayyone,  for  the  Commission  declares 
in  the  sentence  immcMliately  preceding  that  just  quoted  that  the 
proposed  enlargement  of  its  powers  '*  would  confer  in  substance  the 
same  power  that  was  actually  exercised  by  the  Commission  from  the 
date  of  its  organization  up  to  May,  1807,  when  the  United  States 
Supreme  Court  held  that  such  power  was  not  expressed  in  the  stat- 
ute." Now,  it  happens  that  in  the  verj^  case  decided  by  the  Supreme 
Court  in  May,  1807,  the  Commission  had  attempted  by  a  single  order 
to  substitute  not  ''  a  rate."  but  several  thousand  rates,  which  it  re- 
garded as  *'  reasonable  and  just,"  for  several  thousand  other  rates 
which  it  had  condemned.  In  fact,  in  this  one  order  it  attempted  to 
compel  a  complete  revision  of  the  charges  on  all  through  southl)ound 
railway  freight  originating  east  of  the  Mississippi  river  and  north 
of  the  Ohio  and  Potomac  rivers  and  destined  to  points  south  of  the 
two  last-named  rivers  and  east  of  the  Mississippi  river.  The  C'Om- 
mission  regards  it  as  •*  |U'r.-istent  misrepresentation  "  to  allege  that  the 
power  sought  is  that  of  rate-making,  but  if  this  is  true  the  misrepre- 
sentation bc»gan  with  the  highest  court  in  the  land.  In  deciding  the 
case  just  referred  to  the  Supreme  Court  said : 

There  is  nothing  in  the  act  ro<inirinir  the  Commission  to  [»roceeil  singly 
against  each  railroad  company  for  eacli  supposed  or  allegecl  violation  of  the 
act.  In  this  very  case  the  order  of  the  Connuission  was  directed  against  a 
score  or  more  of  companies  and  deternrined  the  maximum  rates  on  half  a 
dozen  classes  of  freight  from  Cincinnati  and  Chicago,  respectively,  to  several 
named  southern  i)oints  and  the  territory  contiguous  tliereto,  so  that  if  the  power 
exists,  as  is  daimefl.  tliore  would  Ik>  no  escape  from  the  conclusion  that  It 
would  be  within  the  discretion  of  the  Commissicm  of  its  own  motion  to  suggest 
that  the  interstate  rates  on  aU  tlie  roads  of  the  country  were  unjust  and  un- 
reasonable, notify  the  several  roads  of  such  opinion,  direct  a  hearing,  and  upon 
such  a  hearing  make  one  general  order,  reaching  to  every  road  and  covering 
every  rate.     (167  U.  S.,  508.) 

AMiatever  the  Commission  could  do  upon  its  own  motion  it  could 
certainly  do  upon  conij)laint,  and  no  complaint  may  be  dismis.sed  on 
account  of  the  absence  of  direct  interest  on  the  part  qf  the  com- 
plainant. It  is  rather  difficult  to  understand  how,  in  view  of  the 
conclusion  of  the  Supreme  Court,  which  has  just  been  quoted,  any- 
one can  contend  that  the  proposals  now  pending  would  not  confer 
general  rate-making  power  upon  the  Commission.  A  distinguished 
advocate  of  the  proposed  legislation  told  you  only  the  other  day 
that — 

There  is  a  vital  difference  between  clothing  a  commission  with  authorit.v 
to  make  a  sperilic  rate  in  the  stead  of  one  that  lias  been  condemned,  after  full 
hearing,  and  clothing  it  with  authority  to  prepare  and  publish  general  rate 
scheduies.a 

"\\niether  the  foregoing  generalization  is  accurate  or  not  is  of  no 
consequence  in  the  present  discussion.  There  is  no  proposal  which 
limits  the  action  of  the  Commission,  under  the  su<;:gested  enlargement 
of  its  powers,  to  a  "  specific  rate."     The  complaint  required  may  be 

•  See  testimony  of  Governor  A.  B.  Cunmiius,  of  Iowa. 
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made  by  a  person  without  a  scintilla  of  interest  in  the  matters  com- 
plained of,  for  section  13  of  the  present  law  says  that — 

No  complaint  shaU  at  any  time  be  dismissed  because  of  the  absence  of  direct 
damage  to  tiie  complainant. 

And  the  Esch-Townsend  bill  bases  the  proposed  enlarged  authority 
"  upon  complaint  duly  made  under  section  13  of  the  Act  to  regulate 
commerce."  A  complaint  may  be  as  broad  as  the  continent  and 
might  easily  involve  the  suggestion,  as  the  Supreme  Court  has  said, 
"that  the  interstate  rates  on  all  the  roads  of  the  country  were  un- 
just and  unreasonable."  The  Interstate  Commerce  Commission  has 
repeatedly  heard  single  cases  involving  thousands  of  rates  and 
millions  of  dollars  of  railway  gross  receipts.  It  is  either  a  singular 
misapprehension  or  a  notable  lapse  from  candor  which  permits  the 
consta^nt  use  of  the  word  "  rate  "  instead  of  the  word  "  rates." 

Senator  Dolliver.  Is  it  your  idea  that  the  power  to  fix  rates  could 
not  be  so  narrowed  as  to  exclude  the  consideration  of  this  territorial 
question  involving  port  differentials? 

Mr.  Newgomb.  I  would  not  like  to  say  that  it  would  be  impossible, 
but  I  am  afraid  you  would  not  find  it  practicable. 

Senator  Dolliver.  I  notice  that  Judge  Clements,  of  the  Commis- 
sion, expressly  desires  to  have  it  narrowed  down  to  the  naked  question 
of  considering  the  reasonableness  and  justice  of  particular  rates  com- 
plained of  by  shippers. 

Mr.  Newcomb.  Of  course  the  Commission  always  uses  the  word 
rate,  but  in  practice  its  orders  have,  almost  without  exception,  related 
to  a  large  number  of  rates.  In  its  special  report  to  the  Senate,  dated 
May  1, 1905,  the  Commission  says: 

It  sliould  be  noted  tbat  tbe  number  of  cases  by  no  means  measures  the  extent 
and  variety  of  the  Interests  involved,  since  a  single  case  may  be  brought  by  a 
municipal  or  commercial  organization  on  behalf  of  all  shippers  In  an  Important 
locality  and  against  an  entire  group  of  carriers  reaching  numerous  sections  and 
distant  points  of  origin  or  destination. 

The  power  to  initiate  railway  rates  over  any  railway  is  exhausted 
almost  as  soon  as  its  operation  is  begun.  Thereafter  no  power  any- 
where remains  except  that  to  revise,  remodel  and  correct  the 
schedules  originally  adopted  or  their  successors.  This  power,  so  far 
as  interstate  traific  is  concerned,  must  be  exercised  subject  to  Con- 
gressional regulation,  and  this  regulation  may  Constitutionally  go 
so  far  as  to  take  the  rate-making  or  rate-revising  authority  away 
from  those  who  now  exercise  it  and  transfer  it  to  Congress  and,  p::r- 
haps,  to  a  commission.  Constitutionally  this  legislative  power  is, 
apparently,  complete  and  plenary,  except  as  it  is  limited  by  the  pro- 
visions that — 

{a)  "  No  pei-son  shall  be  *  *  *  deprived  of  life,  liberty,  or 
property  without  due  process  of  law  "  (Art.  V  of  the  amendments 
to  tne  Constitution  of  the  United  States) ;  and 

(6)  "No  preference  shall  be  given  by  any  regulation  of  commerce 
or  revenue  to  the  ports  of  one  State  over  those  of  another  "  (Art.  I, 
sec.  9,  Constitution  of  the  United  States) . 

But  the  fact  that  the  Congi'ess  probably  possesses  the  power  of 
railway  rate-making,  a  power  conrerred  before  the  locomotive  was 
dreamed  of,  when  the  greater  portion  of  the  present  area  of  the 
United  States  was  an  uninhabited  and  trackless  wilderness,  when  the 
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entire  population  of  the  country  was  less  than  four  millions,  when  it 
contained  but  five  cities  of  10,000  inhabitants  and  none  over  35,000, 
is,  perhaps,  not  evidence  that  it  should  be  fullv  exercised  in  the  day 
when  even  the  oceans  do  not  mark  the  boundaries  of  the  nation,  when 
45,000  locomotives  and  210,000  miles  of  tracks  are  the  measure  of  rail- 
way development,  when  continental  America  counts  its  population  as 
85,000,000  and  one  of  its  seaports  contains  more  people  than  were 
covered  by  its  flag  when  the  power  was  established.  As  said  by  the 
Supreme  Court  in  the  case  already  quoted : 

The  importance  of  the  question  can  not  be  overestimated.  Billions  of  dollars 
are  invested  in  railroad  properties.  Millions  of  passengers,  as  well  as  millions 
of  tons  of  freiglit,  arc  moved  each  year  by  the  railroad  companies,  and  this 
transportation  is  carried  on  l>y  a  multitude  of  corporations  working  in  different 
parts  of  the  country  and  subjected  to  varying  and  diverse  conditions.  (107 
U.  S.,  494.) 

A  far  less  authoritative  contribution  to  the  discussion  on  this  sub- 
ject says,  with  truth: 

The  power  to  "  revise  rates  and  regulations  "  is  the  power  generally  to  make 
rates.  Applied  to  American  interstate  railway  services,  it  is  greater  power 
than  has  ever  been  oxercisod  by  any  president  or  prince,  by  any  congress  or 
parliament,  by  any  body  of  five  men,  or  of  5,000  men.  It  is  power  to  bind  or 
to  loose  industry,  to  enrich  or  to  impoverish  both  capital  and  labor,  to  buUd  np 
or  to  tear  down  communities  and  commerce. 

CONCENTRATING  A  POWER  NOW  WIDELY  DIFFUSED. 

This  tremendous  power  is  now  neither  held  nor  exercised  by  any 
railway  officer  npr  by  all  of  the  railway  officers  of  the  country  to- 
gether. Although  nominally  resting  with  them,  it  is  really  shared 
with  those  who  ship  commodities,  and  finally  with  the  consumers 
of  the  articles  transported.  No  check  is  more  real  or  more  effectual 
than  that  imposed  upon  railway  officers  by  commercial  competition. 
Traffic  and  earnings  grow  with  fairness,  not  with  unfairness*  No 
railway  ever  prospered  while  serving  unprosperous  communities. 
Producers  will  not  produce  and  consumers  will  not  consume  at 
localities  which  are  subjected  to  unjust  prejudice  and  disadvantage 
by  the  adjustment  of  railway  rates.  The  present  body  of  railway 
rates  has  grown  up  out  of  these  conditions  and  subject  to  these  checks. 
American  industry  is  intenselv  dynamic,  and  the  changes  are  rapid 
and  far-reaching.  Day  by  day  these  changes  require  changes  in 
rates,  and  so  long  as  progress  continues  the  charges  must  be  altered 
and  readjusted.  Thousands  of  railway  officers  hold  daily  confer- 
ences with  tens  of  thousands  of  shippers  for  the  purpose  of  agreeing 
upon  reductions  of  rates.  From  April  5,  1887,  to  the  date  of  its 
latest  (1904)  annual  report  the  Interstate  Commerce  Commission 
received  2,358,960  rate  schedules,  and  the  present  annual  average  is 
about  100,000.  Nearly  all  of  these  schedules  are  issued  in  order  to 
report  reductions.  The  writer  last  quoted  was  perfectly  accurate  in 
saying,  in  regard  to  the  rate-making  power: 

Given  to  the  Interstate  Commerce  Ooninilssion  It  will  not  have  been  trans- 
ferred  from  the  railways,  for  neither  singly  nor  collectively  can  they  or  do  they 
now  exercise  It.  It  will  have  been  taken  from  the  public,  travelers,  shippers,  and 
railways  among  whom  it  is  now  diffused,  and  concentrated  in  the  hands  of  a 
Government  which,  by  that  act  of  concentration,  will  be  made  the  most  power- 
ful and  the  most  centralized  of  all  governments  on  earth  from  the  earliest  dawn 
of  history  to  the  present  day. 
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A    FLOOD    OF   LITIGATION    WOULD    rOLIX)W. 

The  present  interstate-commerce  law  has  probably  received  about 
1  of  the  judicial  interpretation  which  it  requires.  Neither  the 
ommission  nor  the  litigants  before  it  need  hereafter  go  far  astray 
I  to  the  authority  which  it.confei*s  or  the  remedies  which  it  affords, 
ighteen  years  have  barely  sufficed  to  bring  about  this  fortunate 
tuation.  It  would  be  a  great  pity  should  the  hour  of  its  attainment 
)oome,  at  least  without  sufficient  reason,  substantially  that  on  which 
gave  place  to  a  new  law  which  would  require  a  second  period  of 
icQcial  interpretation.  Yet  it  is  beyond  the  utmost  power  of  states- 
lan  or  lawyer  to  devise  a  statute  on  so  complex  and  important  a 
ibject  as  this,  a  statute  proposing  to  modify  and  control  all  of  the 
mtractual  relations  between  interstate  railways  and  their  patrons, 
hich  will  not  require  extended  and  repeated  reference  to  the  courts 
jfore  its  meaning  is  fully  and  clearly  established. 
Again,  there  are  two  clauses  of  the  Federal  Constitution  under 
hidi  every  rate  prescribed  by  legislative  authority  can  be  brought 
jfore  the  Federal  courts.  How  far  the  provision  against  the  taking 
f  property  without  due  process  of  law  may  be  effective  to  prevent 
nreasonable  reductions  of  particular  rates  is  only  one  of  the  Con- 
itutional  questions  which  would  require  extended  judicial  inquiry. 

0  far  the  popular  theory  has  been  based  upon  an  expression  by 
adge  Brewer  in  the  Iowa  Railroad  Case  (Chicago  and  Northwestern 
.  Peter  A.  Dey  et  al.,  35  Fed.  Rep.,  866),  decided  in  the  United 
tates  circuit  court  for  the  Southern  District  of  Iowa  on  July  27, 
J88.    Judge  Brewer  said : 

Coming  now  to  the  question  of  the  schedule  as  presented,  I  remark  that  the 
'hednle  as  a  whole  must  control,  and  its  validity  or  Invalidity  does  not  de|)end 
pen  the  sufficiency  or  insufficiency  of  the  rates  for  any  few  particular  subjects 
'  transportation. 

It  is  to  be  remarked  that  in  this  case  an  injunction  against  the  pro- 
osed  legislative  schedule  was  granted,  and  that  the  objection  before 
le  court  was  to  an  entire  schedule  rather  than  to  particular  items 

1  it.  It  is  possibly  unwarranted  to  assume  that  it  the  legislative 
ttempt  were  to  take  up  the  schedule  in  detail,  and  to  substitute 
nremunerativp  rates  for  remunerative  rates,  some  way  to  stop  the 
rocess  by  judicial  action  somewhere  short  of  the  confiscation  point 
^ould  not  be  discovered.  And  it  is  here  to  be  remarked  that  the 
ecisions  indicate  that  the  confiscation  point  is  that  of  "  no  compen- 
ition,"  not  that  of  unreasonably  low  compensation.  Then,  too,  every 
reat  city  is  now  a  port  of  the  United  States.  It  would  be  scarcely 
ossible  to  issue  an  order  which  would  not  be  the  subject  of  litiga- 
on  on  this  score  if  the  provision  against  preference  does  not,  in  fact, 
e  the  hands  of  Congress  on  the  whole  subject  of  effective  rate 
laking. 

RAILWAY   RATES   ARE    NOT   EXCESSIVE. 

Now,  it  is  by  no  means  a  complete  answer  to  a  demand  for  new 
^gislation,  even  when  the  proposed  laws  are  experimental  and  rad- 
»I,  to  show  that  they  obviously  oj^en  the  door  to  new  evils  of 
omeasured  magnitude.  About  the  best  that  legislation  ever  can  do 
;  to  contrive  an  exchange  of  old  evils  for  new  ones,  and,  if  the  old 
at  of  evils  is  serious  enough,  even  a  radical  and  uncertain  experiment 
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may  be  necessary.  It  is  desirable,  therefore,  to  measure  carefully 
the  length  and  breadth  and  depth  of  the  evils  which  are  the  basis  of 
the  demand  for  further  rate  legislation. 

Two  classes  of  evils  are  alleged  to  exist.    It  is  claimed : 

(a)  That  railway  charges  are  generally  excessive  in  themselves. 

(6)  That  railway  charges  are  so  adjusted  as  to  discriminate  un- 
justly between  persons,  places,  and  kinds  of  traffic. 

The  Chairman  of  the  Interstate  Commerce  Commission,  Hon. 
Martin  A.  Knapp,  does  not  believe  that  there  is  any  ^ound  for  the 
first  charge.  In  nis  statement  before  the  Senate  Committee  on  Inter- 
state Commerce  on  March  18, 1898,  he  said : 


In  the  first  place,  as  Senator  Elk  ins  says,  the  question  of  excessive 
that  Is  to  say,  railroad  charges  which  in  and  of  themselves  are  extortionate — ^is 
pretty  nearly  an  obsolete  question.  I  would  not  affirm  that  there  are  not  such 
rates ;  yet,  broadly  spealiiug»  there  are  not  many  such.  Those  are  not  the  rates 
of  which  the  public  complain.    That  is  not  the  burden  of  the  complaint 

It  is  difficult  to  see  how  railway  rates  can  be  generally  excessive 
unless  the  earnings  of  railway  property  are  unduly  high.  Just  what 
those  earnings  are  and  their  relation  to  the  capital  actually  invested 
thus  become  important  questions. 

The  total  railway  capitalization  on  June  30, 1903,  the  latert  date  for 
which  the  statistics  are  available,  as  reported  by  the  statistician  to  the 
Interstate  Commerce  Commission,  was  $12,599,990,258,  but  this 
aggregate  includes  $2,318,391,953  in  par  value  of  railway  securities 
held  in  the  treasuries  of  railwav  companies  and  thus  the  basis  of  other 
issues  of  securities.  Part  of  this  duplication  was  offset,  however,  by 
the  exclusion  from  the  capital  account  of  $864,552,960  of  current  lia- 
bilities. Allowing  for  these  items,  the  capital  account  stands  as  fol- 
lows: 

Railway  capitalization. 

Stock  not  owned  by  railways $4,357,235,824 

Bonds  not  owned  by  railways 4,906,061,409 

Miscellaneous  obligations 640,704, 135 

Income  bonds 234,016,821 

Equipment  trust  obligations 142,980,116 

Current  liabilities 864,552,060 

•  

Total  $11,146,161,265 

How  nearly  the  quoted  amount  represents  actual  investment  in 
railway  property  is  a  pertinent  inquiry.  There  is  a  great  deal  of 
loose  talk  concerning  overcapitalization,  much  of  which  is  merely  the 
repetition  of  estimates  which  in  the  rapid  progress  of  the  last  decade 
have  lost  their  last  shred  of  intelligent  basis.  The  general  policy  of 
paying  for  the  improvements  necessary  to  keep  their  properties  up  to 
the  state  of  efficiency  essential  to  meet  modem  conditions  out  of  earn- 
ings and  making  no  capital  charge  therefor  has,  it  is  believed,  de- 
stroyed the  last  vestige  of  "  water "  in  the  capitalization  of  the 
American  railway  system  as  an  whole. 

Senator  Newlands.  You  mean  putting  money  back  out  of  earn- 
ings? 

Mr.  Newoomb.  Yes,  sir. 

Senator  Newlands.  You  say  "  putting  money  back  out  of  earnings 
that  could  have  been  used  for  declaring  dividends  " 
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Mr.  Newcomb.  I  say  that  has  done  away  with  all  water  that  there 
may  have  been  in  the  capitalization  of  the  American  railway  system 
as  an  whole. 

Senator  Clapp.  How  would  it  do  away  with  watering  stock? 

Mr.  Newcomb.  Because  the  capitalization  now  represents  their 
true  valuation. 

Senator  Clapp.  If  they  had  issued  the  stock  at  par,  to  pay  for 
the  improvement  the  stock  would  still  have  been  watered,  would  it  not? 

Mr.  Newcomb.  Perhaps  not;  but  suppose  there  was  water  before 
that,  would  not  that  remain? 

Senator  Ci^pp.  Does  not  that  remain  now  ? 

Mr.  Newcomb.  No;  I  think  it  has  been  wiped  out  by  making  the 
value  of  the  property  equal  to  the  capitalization,  so  that  there  is 
value  for  every  doHar  of  outstanding  securities. 

Senator  Clapp.  You  mean  the  improvements  would  eliminate  the 
watered  character  of  the  stock? 

Mr.  Newcomb.  Yes,  sir. 

Senator  Newlands.  But  you  are  speaking  of  railroads  as  an  whole. 

Mr.  Newcomb.  There  are  some  systems,  I  presume,  for  which  that 
statement  would  not  be  true.    They  are  offset,  however,  by  systems 
that  are  worth  a  great  deal  more  than  their  capitalization.     I  am 
much  inclined  to  think  that  the  system,  as  an  whole,  is  worth  more . 
than  its  aggregate  capitalization. 

The  same  report  states  that  $196,728,176  was  paid  in  dividends  on 
railway  stock  and  $283,953,124  as  interest  on  funded  debt,  but  here, 
again,  there  is  serious  duplication,  due  to  the  inclusion  of  payments 
from  one  railway  corporation  to  another,  which  must  be  excluded 
before  the  real  returns  to  investors  can  be  det<3rmined.  Turning,  how- 
ever, to  the  "  combined  income  account  of  the  railways  of  the  United 
States,  considered  as  a  system,"  on  page  74  of  the  Report  for  1908, 
it  appears  that  the  actual  net  payments  on  account  of  capital  were 
as  follows : 

Payments  on  account  of  capital. 

Net  Interest  on  funded  debt $208,830,564 

Interest  on  current  llabUitles 9,060,645 

Net  dividends 166,176,586 

Total  $444. 067,  795 

This  return  amounts  to  3.98  per  cent  on  the  capital  invested  and 
this  was  for  the  very  prosperous  year  1903. 

Senator  Newlands.  Dividends  paid '^ 

Mr.  Newcomb.  Dividends  and  interest;  the  dividends  are  less. 
The  rate  is  raised  by  the  fact  that  the  percentage  of  interest  on 
funded  debt  is  a  little  liigher  than  the  percentage  of  dividends  on 
stock. 

Senator  Newlands.  Tjet  me  understand  that.  Your  first  claim  is 
that  while  the  stock  of  these  railroad  companies  may  in  some  in- 
stances have  been  watered,  that  is  to  say,  stock  issued  without  any 
equivalent  either  in  cash  or  property,  yet  that  the  railroads  them- 
selveB,  by  applying  part  of  their  profits  to  betterments  and  exten- 
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sions  instead  of  to  dividends,  have  put  into  the  value  of  the  railroads 
sufficient  to  make  that  value  equal  the  face  value  of  the  stock. 

Mr.  Newcomb.  That  is  what  I  mean.  They  have  put  back  the  dis- 
count they  had  to  give  on  their  securities. 

Senator  Newlands.  We  will  assume  that  a  railroad  has  made 
enough  to  earn,  say,  15  per  cent  in  dividends;  that  it  has  declared  a 
reasonable  dividend,  say,  of  6  per  cent,  and  then  has  put  the  other  9 
per  cent  into  betterments  and  extensions.  Would  you  regard  that  as 
relieving  the  corporation  of  its  water  ? 

Mr.  Newcx)mb.  In  your  supposed  case  it  may  not  have  been  relieved 
of  water;  but  it  might  have  been  a  very  desirable  arrangement.  I 
think  you  will  find,  however,  that  in  most  cases  this  putting  bacJc  of 
money  into  the  property  has  antedated  the  payment  of  dividends, 
always  of  anything  like  6  per  cent  dividends.  It  is  very  ranx  that  6 
per  cent  dividends  are  paid  on  any  American  railroad  stocks. 

Senator  Newlands.  Six  per  cent  upon  the  face  value  of  the  stock, 
yes ;  but  6  per  cent  is  not  uncommon  upon  the  real  money  that  has 
Deen  put  into  the  business. 

Mr.  Newcomb.  But  I  am  inclined  to  think  that  if  I  go  into  an  en- 
terprise and  have  to  discount  my  note  in  order  to  secure  capital  that 
is  an  expense  of  the  enterprise  which  I  am  entitled  to  get  back.  I  am 
not  at  aill  sure  that  railways  are  under  any  obligations  to  so  expend 
their  earnings,  but  as  a  matter  of  fact  they  have  done  it. 

Senator  Newi^^nds.  But  the  assumption  of  the  Supreme  Court  is 
that  in  the  regulation  of  rates  you  must  have  in  view  the  value  of  the 
property  and  a  fair  return,  in  the  shape  of  interest  to  the  stockholders, 
upon  the  actual  investment,  I  imagine.  If  they  get  more  than  the 
going  rate  of  interest  and  apply  that  surplus  to  betterments  and  ex- 
tensions, would  you  regard  that  as  increasmg  the  capitalization  of  the 
road  ? 

Mr.  Newcx)mb.  I  am  not  at  all  sure  that  the  going  rate  of  interest 
would  be  looked  upon  by  the  Supreme  Court  as  a  lair  return  where 
there  had  not  been  any  interest  for  a  long  period  or  where  the  risk 
had  been  very  great.  The  amount  that  must  be  received  from  invest- 
ments is  determined  by  the  risk  as  well  as  by  the  rate  on  other  invest- 
ments. 

Senator  Newi^nds.  We  can  conceive  a  case  where  the  earnings  of 
a  road  amounted  to  more  than  10  or  15  per  cent  upon  the  actual  money 
invested,  and  there  have  been  cases  of  reorganizations  where  two  or 
three  times  original  par  has  been  issued  m  stock  for  the  original 
shares. 

Mr.  Newcx)mb.  I  do  not  know  of  any  such  case.  Senator. 

Senator  Newlands.  Take  the  case  oi  the  Northern  Pacific  and  the 
Great  Northern.  They  bought  the  Chicago,  Burlington  and  Quincy 
road.  The  par  of  that  stock,  I  believe,  was  100.  They  bought  tliat 
stock  and  issued  bonds  against  it  for  $200  a  share. 

Mr.  Newcomb.  They  issued  a  4  per  cent  bond  at  $200.  The  reve- 
nue on  that  bond  is  just  1  per  cent  on  the  former  capitalization,  I 
believe,  higher  than  the  former  dividends.  Seven  per  cent  dividends 
were  being  paid  on  the  stock,  and  the  bonds  now  pay  8  per  cent  The 
dividend  rate  was  just  about  to  be  raised  to  8  per  cent. 

Senator  Kean.  They  have  been  earning  8  per  cent  for  several  years. 
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Mr.  Newcomb.  Yes,  sir. 

Senator  Newlands.  But  that  8  per  cent  ran  the  price  up  to  $180, 
did  it  not? 

Mr.  Newcomb.  I  think  before  the  movement  for  securing  the  con- 
trol of  that  property  began,  the  shares  were  selling  for  something 
like  $155,  and  the  price  went  up  to  $180,  or  perhaps  $190,  during  the 
contest. 

Senator  Newlands.  So  that  the  demand  created  for  that  stock  by 
that  operation  increased  its  value  on  the  market  25  or  30  points,  and 
then  bonds  were  issued  for  even  an  additional  increase. 

Mr.  Newcomb.  As  I  rememl^er  the  last  quotations,  they  were  about 
193  or  194.    I  do  not  pay  especial  attention  to  these  matters. 

Senator  Newlands.  Bonds  were  issued  upon  the  basis  of  200.  The 
original  stock  in  that  case  had  a  par  value  of  100,  had  it  not? 

Mr.  Newcomb.  Yes,  sir.  I  have  never  attached  great  importance 
to  this  (question  of  capitalization.  The  question  to  the  public,  if  it 
has  any  interest  whatever  in  the  matter,  must  be,  how  much  is  going 
to  be  paid  out  on  these  securities.  So  far  as  the  public  has  any  inter- 
est, ite  question  is  what  interest  is  going  to  be  paid.  If  the  total 
interest  charge  is  not  increased,  I  am  sure  there  can  be  no  injury. 
I  do  think  that  money  capitalization  has  nothing  at  all  to  do  with  the 
charges  that  are  made. 

Senator  Newlands.  You  mean  charges  that  are  made  by  the  roads? 

Mr.  Newcomb.  Yes.  I  am  quite  convinced  by  President  Hadley's 
argument  on  that  point,  that  there  is  no  influence  through  capitaliza- 
tion upon  rates.    I  think  that  is  a  business  question. 

Senator  Newlands.  Suppose  the  capital  stock  has  been  doubled 
without  additional  value  being  given,  there  would  be  an  opportunity 
then  to  so  adjust  the  rates  as  to  earn  4  or  5  per  cent  upon  the  capital. 

Mr.  Newcomb.  Not  an  effective  opportunity  in  that  direction.  I 
think  that  is  absolutely  impossible. 

Senator  Newlands.  Would  it  not  be  the  natural  inclination  on  the 
part  of  the  railroad? 

Mr.  Newcomb.  Undoubtedly  it  has  a  very  natural  inclination  to 
earn  all  it  can  and  to  distribute  all  it  dares  to  distribute,  but  they 
know  very  well  that  they  can  not  distribute  any  very  large  dividends. 
That  is  out  of  the  question. 

Senator  Culix)m.  Did  you  get  through  your  main  statement,  Mr. 
Newcomb? 

Mr.  Newcomb.  I  am  sorry  to  say  I  did  not. 

Senator  Newlands.  Then  I  will  not  pursue  this  inquiry  further. 

Mr.  Newcomb.  It  appears,  therefore,  that  $11,146,151,265  of  rail- 
way capital  earned  for  its  owners  $444,067,795  or  3.98  per  cent  per 
annum  in  the  exceedingly  prosperous  year  1903.  Surely  this  is  not 
to  be  regarded  as  a  high  return,  especially  in  view  of  the  fact  that 
much  of  the  capital  included  had  previously  been  for  many  years 
utterly  unremunerative.  Even  in  1903  no  less  than  43.94  per  cent 
of  the  outstanding  railway  stock  paid  no  dividends,  and  those  who 
held  a  goodly  portion  oi  the  dividend-paying  stock  of  that  year 
had  to  average  their  receipts  over  many  previous  years  in  which  they 
had  received  nothing.  Even  as  late  as  1897  the  proportion  of  nonpay- 
ing  stock  was  70.10  per  cent  of  the  total.    The  following  statement 
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shows  these  facts  for  each  year  covered  by  the  reports  of  the  Inter- 
state Commerce  Commission: 


T„. 

Amount,  of 

stock  pay- 
ing diTi 
dends. 

Amount  of 

-Sr- 

1908 — - 

»S.7M,8!n.l8a 

i.wa.t6B.fm 
i.su.tna.fsii 

a,«&4,£G8,Jftl 
S,374.a».1»i 

Perernl. 
68,  IK 

46!Gtl 

tt.ta 

i 

3S.M 

i.ll77,BJ5, 17S 

ti.«B8,9aa.«e 

.£ltt.0e4  07B 
.^tS&.7IS,43T 

,-4Hl.  3.7,148 

IE! 

frr.«iB.37i 

8san543 

Isi 

"'Ti. 

JJjjl  -  -- 

i.as 

JBW 

5.43 

laa 

ilS::;;;::::::::::::::::::;::::; 

Is 

'Largg  iKirtloui)  of  the  nsi^rnniteB  shown  In  this  <'oliimu  were  paid  to  railway  eorpon- 
tloni ;  tbe  actOBl  tolula  paid  lo  private  Investors  wei'c  much  lower  thiin  those  ihown. 

Even  in  1903  the  dividend  rate  on  all  of  the  Htock  outstanding  was 
but  3.20  per  cent  nnd  that  on  stock  in  private  hands  but  3.81  per 
cent.  The  diitii  available  do  not  warrant  a  precisely  comparable 
study  of  funded  debt  and  its  interest.  The  last  column  in  the  table 
whiai  follows  is  based  upon  a  comparison  of  the  total  interest 
accrued  with  the  total  funded  debt  outstanding,  instead  of,  as  in  tie 
case  of  capital  and  dividends,  that  portion  on  which  something  was 
paid  as  return  to  investors. 
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The  foregoing  shows  that  the  rate  of  pityineiits  on  account  ot 
bonded  indtibtedness  has  considerably  decrcjised  during  the  last  twelve 
years,  and  that  the  average  is  now  less  than  4|  per  cent. 
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GOVERNOR  CUMMINS. 

It  is  worth  while  to  notice  very  briefly  a  recent  argument  that  was 
presented  to  this  committee  by  Governor  Cummins  which,  in  the 
words  of  its  distinguished  author,  was  intended  "to  show  you  that 
the  railways  are  not  above  criticism  in  the  aggregate  jevenue  which 
they  receive  for  their  service,  notwithstanding  the  fact  that  the  rate 
per  ton  per  mile  is  less  here  than  elsewhere." 

To  establish  the  foregoing,  with  regard  to  the  railway  system  of  the 
United  States,  its  author  ignored  taxes  amounting  to  $56,474,106; 
assumed  a  ratio  of  operating  expenses  to  operating  earnings  of  65 
per  cent,  although  the  report  from  which  he  took  his  data  showed  that 
the  actual  average  was  67.75  j)er  cent,  and  added  to  the  real  difference 
between  gross  receipts  and  operating  expenses,  which  difference  he 
designated  as  "net  income,"  a  largely  fictitious  bookkeeping  entry  of 
$100,786,684,  representing  income  from  Sources  other  than  operation. 
The  last-mentioned  item  is  really  to  a  very  large  extent  a  duplication 
of  amounts  appearing  in  the  aggregate  for  otoss  receipts.  Thus  it 
includes  the  dividends  received  l)y  the  New  York  Central  and  Hud- 
son River  Railroad  on  the  shares  which  it  owns  in  the  Lake  Shore 
and  Michigan  Southern;  those  received  by  the  Pennsylvania  Rail- 
road from  its  holdings  in  the  Pennsylvania  Company,  Baltimore  and 
Ohio,  and  other  companies,  and  many  similar  payments.  Merely 
allowing  for  these  palpable  errors  reduces  the  apparent  aggregate 
capitalization,  on  a  6  per  cent  basis,  from  $18,151,808,689,  as  estimated 
by  Governor  Cummins,  to  $9,629,012,783,  and  the  average  per  mile 
from  his  estimate  of  $62,927  to  $46,074.  (lovernor  Cummins  failed 
to  bring  to  vour  notice  the  significant  fact  that  the  report  from  which 
he  quoted  shows  that  increased  wages  and  prices  have  so  gained  upon 
railway  revenue  that  what  he  calls  "  net  income  "  was  lower  in  1904 
than  1903.  As  a  matter  of  fact,  the  report  shows  that  while  average 
gross  receipts  per  mile  of  line  increased  $152  from  1903  to  1904,  oper- 
ating expenses  at  the  same  time  increased  $250  per  mile,  thus  making 
a  net  loss  of  $98  per  mile,  or,  for  209,002  miles  of  line,  $20,482,196. 
It  is  not  because  this  decline  is  not  going  on  in  Governor  Cummins's 
own  neighborhood  that  it  has  escaped  his  attention.  As  shown  by 
the  attestation  of  the  secretary  of  the  board,  the  board  of  railroad 
commissioners  of  Iowa  submitted  its  report  for  the  fiscal  year  1904 
to  Governor  Cummins  on  December  5,  1904.  This  -report  shows  that 
the  "  net  earnings  "  of  the  railroads  of  Iowa  were  less  in  1904  than  in 
any  one  of  the  six  years  from  1898  to  1903,  inclusive.  The  "net 
earnings  "  per  mile  oi  line  of  the  Iowa  railways  in  1904  were  0.84  per 
cent  less  than  in  1896,  19.56  per  cent  less  than  in  1898,  15.71  per  cent 
less  than  in  1900,  24.79  per  cent  less  than  in  1902,  and  11.60  per  cent 
less  than  in  1903.  During  the  twenty-seven  years  covered  by  the 
reports  of  the  Iowa  commission,  the  net  railway  earnings  oi  that 
State  have  exceeded  those  of  1904  in  every  year  except  1888,  1889, 
1892,  1893,  1894,  1895,  and  1897.  The  Iowa  commission  does  not 
deduct  taxes  before  stating  what  it  terms  "net  earnings."  If  this  is 
done,  it  will  be  seen  that  while  the  net  receipts  over  the  cost  of  opera- 
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tint)  have  been  going  downward  taxation  has  been  moving  upward. 
The  following  tiible  Rhows  these  facts  for  each  of  the  last  t«n  years: 
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The  foregoing  shows  that  after  paying  for  labor,  supplies,  general 
operating  e.x(wnse.s,  and  tuxeu,  the  railways  earned  less  per  mile  in 
1 004  than  in  «nv  vear  subsequent  to  the  extremely  bad  year  1895 ;  less 
than  in  the  very  lean  fiscal  years  1896,  1897,  and  1898. 

In  this  connection  I  should  like  to  print  the  first  ten  pages  of  the 
annual  report  for  the  fiscal  year  1904  of  the  railroad  and  warehouse 
commission  of  Illinois. 

This  portion  of  the  rei>ort  reads  as  follows: 

To  nis  Excellency  Richard  Tatbs. 

Governor  of  Illinois. 

Sib;  Iq  accordance  wltti  tUe  rrovlalons  of  the  law  creating  tbe  railroad  and 
wareliouse  com  in  I  bh  ion  ot  this  SUite  and  definlnn  its  duties,  we  liave  tlie  boDor  of 
transmlttiiix  to  you  herewith  the  thirty-fourth  UTinuiU  report  of  said  codiidUbIoii 
and  the  fourtli  nnnunl  leiwrt  of  the  [ireHcnt  board. 

The  Stiite  of  Illimiis  still  stands  iit  the  head  ot  the  list  with  the  largest  mileoge 
uf  main-track  stpiim  railroads  of  any  State  in  the  UnloD,  and  for  the  flnit  time 
In  many  yeiim  there  Is  not  a  mile  of  steam  railroad  within  Its  tKirderH  in  tlw 
hands  of  a  receiver.  The  iiroxperlty  of  the  whole  country  is  still  reflected  In 
the  condition  of  the  trnnsportiition  companies  of  our  State.  Year  after  year  It 
Is  our  pleasure  to  re|x>rt  added  uillllons  of  invested  capital  in  new  lines,  Improve- 
nieutfi  of  a  marked  and  substantial  character  In  the  physical  condition  of  the 
older  trachx.  lai^e  additions  to  their  operating  capacity  In  the  building  of  second, 
third,  and  fourtb  main  tracks,  and  tlie  enterprise  of  the  management  of  our  rail- 
roads In  the  care  and  comfort  of  the  traveling  i>uhllc,  by  placing  uiwn  their  lines 
tbe  very  latest  improvements  In  car  eiitislnjctlon,  so  that  now  we  have  upon 
the  lines  In  Illinois  passenKer  trains  unsurpasst-d  hy  any  trains  in  thla  or  any 
other  country.  Added  to  this,  the  more  Importnnt  of  our  railroads  are  Inatalling 
additional  safeguards  In  the  iiiwratlou  of  their  pn)|>ert1e3  by  erecting  block 
signals  to  govern  tbe  movement  of  tlu-  tralllir,  and  yet  despite  of  all  that  has 
been  done,  the  nuniher  of  casualties  Is  still  far  too  en-at. 

Our  statistics  show  tweuty-Uve  (2.^3)  i>aM<engers  killed  and  four  hundred  and 
8iity-two  (41)2)  Injured,  or  one  killed  for  every  2,]l!."..n27  and  one  Injured  Id 
every  115,0;!9.  The  proi>ortlon  of  klllinl  and  Injuriil  among  tbe  oiuployees  la 
altogetlier  too  large,  vlx:  Killed.  32li:  Injured.  2,800;  or  one  killed  In  every  324, 
and  one  Injured  hi  every  38. 

Tbe  extension  of  the  block  system  will  In  all  prohahillty  reduce  very  materi- 
ally tlie  casualties  among  passengers,  and  a  more  rigid  insiHt'tion  of  automatic 
couplers  and  other  safety  appliances  wnuld  go  far  to  reiliice  the  casualties  among 
the  employees.  And  still  the  words  of  the  Itev.  Henry  Ward  Beeeher,  as  they 
were  In  the  year  1878.  when,  adilivssing  a  gathering  of  railroad  conductors  in 
the  Tal>ernacle  in  Brooklyn,  N.  Y..  and  compliiiii-iiliiig  them  ujKin  the  care  and 
fidelity  with  which  they  iMrformod  their  duty,  he  said  "*  that  the  statistics  of 
this  country  iiruved  that  It  was  safer  to  travel  on  the  railroads  of  tbe  United 
BUtes  than  It  was  to  stay  at  home." 
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NEW   UDGISULTION. 

The  statutes  of  the  State  regarding  railroads  are  practically  the  same  as  they 
were  in  the  year  1871,  when  this  commission  was  created.  Very  few  amend- 
ments have  been  added.  The  conditions  surrounding  the  oi)eration  of  railroads 
have  materially  changed,  and  this  commission  have  suggested  from  time  to  time 
such  changes  and  additions  to  the  present  laws  as  their  exi)erience  has  deemed 
desirable.  The  railroad  companies  themselves  have  admitted  the  necessity  for 
additional  legislation  along  these  lines,  and  It  would  be  i^ertinent  here  to  reprint 
the  recommendations  to  the  executive  contained  in  the  reports  of  the  commission 
for  the  years  1900,  1901,  and  1903,  which,  in  the  opinion  of  the  board,  are  just 
as  necessary  to-day  as  when  the  recommendations  were  made. 

The  commission  in  1900  report : 

•*  We  desire  to  call  your  attention  to  the  rapid  construction  of  new  lines  of 
road  in  this  State  for  the  puriK)se  of  carrying  freight,  mail,  and  passengers,  the 
motive  power  of  which  is  eltx'tricity.  Your  board  has  held  that  where  a  rail- 
road has  been  constructed  under  the  general  law  of  the  State  pertaining  to  *  rail- 
roads,' they  should  enforce  the  laws  and  exercise  such  authority  over  them  as 
the  statutes  provide,  regardless  of  the  character  of  the  motive  power.  This 
position  has  been  questioned  and  is  now  being  questioned  in  the  courts.  We 
most  heartily  recommend  that  the  statutes  be  amended  so  as  to  give  the  railroad 
and  warehouse  commission  the  same  authority  over  electric  lines-  that  It  lias 
over  steam  railroads  outside  of  the  corporate  limits  of  cities,  and  where  a  Une 
connects  cities  and  counties  outside  of  the  corporate  limits  when  the  line  is  a 
continuous  road  and  under  the  control  or  management  of  the  same  company. 
Such  legislation  will  avoid  much  litigation  and  settle  mooted  questions  now  in 
court 

CBOSSINOS. 
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Petitions  have  been  filed  with  this  commission  asking  them  to  name  the 
kind  of  crossings  that  should  be  put  in  where  the  street  railways  cross  the 
steam  railroads  within  the  corporate  limits  of  cities.  The  steam  railroads 
contend  that  all  crossings  known  as  *Jump  crossings,'  used  by  many  street 
railways,  are  dangerous  to  life  and  property.  The  steam  railroad  companies 
desire  the  commission  to  require  the  street  railways  to  use  *  channel  *  crossings, 
or,  in  other  words,  a  crossing  substantially  constructed,  such  as  steam  railroad 
companies  use  in  crossing  the  main  tracks  of  each  other. 

"  It  is  contended  by  the  street  railway  companies  that  under  the  statutes  we 
have  no  such  authority.  This,  together  with  the  further  fact  that  so  many  lives 
of  the  citizens  of  this  State  have  been  lost  by  the  trains  on  steam  railroads 
running  into  street  cars  where  the  tracks  of  street  railways  cross  the  main 
track  of  steam  linos,  leads  us  to  recommend  in  the  interests  of  public  safety 
that  this  board  be  given  full  authority  by  law  to  determine  the  character  of  the 
crossing  to  be  usoil  where  the  tracks  of  street  railways  cross  the  steam  rail- 
roads within  the  cori)oratc  limits  of  cities,  as  well  as  without,  and  that  the 
same  authority  be  given  this  commission  in  regard  to  such  crossings  as  it  now 
has  where  the  steam  railroad  companies  seek  to  cross  the  main  track  of  another 
railroad;  and  that  full  power  be  given  this  commission  to  order  .In  interlocking 
devices  and  other  such  safety  appliances  as  may,  in  the  opinion  of  the  commis- 
sion, be  necessai*y  to  protect  life  and  property  at  such  crossings." 

The  commission  In  11K)1  report: 

"There  have  been  a  great  many  accidents  at  grade  highway  crossings  during 
the  present  year,  as  will  be  seen  by  this  rei)ort.  Having  this  in  view,  the  Inst 
board  recommended  to  the  legislature  that  a  bill  should  be  passed  empowering 
this  commission  to  dire<'t  all  railroad  companies,  when  in  their  judgment  they 
thought  proper,  to  place  electric  l)ells  at  these  crossings,  and  we  desire  to 
repeat  what  has  been  said  by  the  former  commission,  viz :  *  We  would  respect- 
fully r<H\)nnnend  that  a  law  be  enacted  which  will  require  the  railroads  to 
place  electric  bells  at  these  crossings  to  give  warning  to  those  who  may  approach 
the  crossing  of  the  coming  of  trains;  that  these  bells  shall  be  placed  at  such 
crossings  as  in  the  judgment  of  the  commission  it  shall  be  necessary,  and 
where.  In  the  judgment  of  the  commission,  such  bells  are  not  sufficient,  that 
the  law  shall  provide  that  such  other  devices  shall  be  used  as  shall  in  the  dis- 
cretion of  the  lxmrd.be  practicable.'" 

The  commission  in  1003  report: 

*•  The  commission  would  like  to  invite  your  especial  attention  to  several  mat- 
ters of  new  legislation  which  their  experience  during  the  last  year  seems  to  be 
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desirable.  The  State  is  Just  beginning  to  learn  tbe  advantage  to  be  derived 
from  the  building  of  interurban  electric  railways  ai^d  capital  is  not  slow  to  see 
a  source  of  profitable  investment,  consequently  we  have  a  large  increase  of 
mileage  of  this  class  of  railways  during  the  present  year  and  enough  more 
projected  to  nearly  double  the  mileage  at  present  operated.  These  roads  are, 
although  in  a  different  way,  doing  identically  the  same  class  of  business  as  the 
steam  railroads,  and  tbe  laws  of  the  State  applicable  to  the  steam  railroads  ought 
to  be  extended  to  apply  also  to  the  electric  lines.  These  roads  are  seeing  at 
innumerable  points  a  crossing  of  steam  railroads  at  grade,  and  as  grade  cross- 
ings have  been  decided  in  our  State  and  many  other  States  to  be  a  menace  to 
the  life  and  proi^erty  of  our  citizens,  it  would  seem  to  be  right  that  the  provi- 
sions of  our  grade-crossing  statute  and  protection-to-crossing  statute  be  ex- 
tended to  cover  the  Interurban  roadfi,  which  this  commission  has  proceeded  to 
do  in  all  cases  brought  lM»fore  it. 

"Another  matter  deemed  necessary  to  call  your  attention  to  particularly 
Is  in  tiie  increase  of  the  number  of  persons  Itilied  and  injured  on  the  railroads 
of  our  State,  and  in  tliis  connection  it  might  not  l)e  out  of  place  to  quote  from 
the  last  reiwrt  of  the  Interstate  Conunerce  (/Omniission  as  to  the  desirability 
of  some  more  adociuate  means  of  controlling  the  movement  of  trains  ujwn 
our  railroads,  more  espiHrially  as  within  a  very  recent  date  we  have  experienced 
a  very  serious  accident  in  our  own  State  from  the  same  cause." 

To  show  you  what  proportions  the  electric  railroads  have  assumed, 
we  desire  to  call  your  attention  to  the  comparison  of  the  condition 
last  year  and  at  the  date  of  this  report.  In  1903  this  class  of  roads 
had  365.32  iiiiles  of  main  line  and  branches  in  Illinois;  in  1904:  they 
had  58G.42  miles,  a  gain  for  the  year  of  221.10  miles.  In  1903  they 
had  553.34  miles  of  all  classes  of  track  in  Illinois;  in  1904  they  have 
794.06  miles,  a  gain  of  241.72  miles,  with  quit«  a  large  number  of 
miles  in  process  of  construction,  and  also  (juite  a  number  of  new  com- 
panies incorporated. 

THE   REPORT   AND    WHAT   IT   CONTAINS. 

You  will  find  in  our  report  comparative  tables,  making  a  compari- 
son of  all  the  details  of  the  railroad  business,  both  steam  and  electric, 
between  the  years  1903  and  1904. 

A  statement  of  the  financial  affairs  of  the  commission,  viz:  The 
appropriation  made  for  its  maintenance  and  work. 

The  orders  and  opinions  of  the  commission,  in  cases  brought  before 
it  for  adjudication,  and  it  might  be  well  to  state  here  that  a  very 
large  percentage  of  the  cases  adjusted  have  been  presented  merely 
by  letter  or  orally,  and  in  nearly  all  such  cases  an  amicable  settle- 
ment has  been  reached  by  correspondence  or  the  personal  intervention 
of  the  commissioners. 

The  report  of  the  consulting  engineer  relative  to  the  physical  con- 
dition of  the  railroads,  the  protection  of  crossings  by  interlocking 
devices,  etc. 

A  statement  of  new  railroads  incorporated  during  the  year. 

Statistical  tables  of  both  steam  and  electric  railroads. 

A  list  of  the  names  of  the  officers  and  directors  of  the  roads  operat- 
ing in  our  State. 

The  annual  report  of  the  grain  inspecticm  departments  at  CJhicago 
and  East  St.  Louis,  both  under  the  control  and  direction  of  this 
commission. 

The  statute  of  the  State  of  Illinois  relating  specially  to  railroads 
and  the  insj)ection  of  grain  and  public  warehouses. 

In  addition  to  this  we  have  reproduced  photographic  views  .of 


BEGUIiATION   OF   RAILWAY  RATES.  8527 

some  of  the  most  prominent  of  the  new  and  interesting  features  of 
railroad  improvements  completed  during  the  yean 

STEAM   RAILROADS,   MILEAGE. 

Table  I. — ^The  mileage  (main  line)  of  steam  railroads  of  the  State 
of  Illinois  is  11,529.09  miles,  being  an  increase  of  300.04  miles  dur- 
ing the  last  year.  Additional  main  track,  2,052.47  miles,  an  increase 
of  63.57  miles;  yard  tracks  and  sidings,  5,099.05,  a  decrease  of  28.53 
miles,  making  a  grand  total  of  mileage  of  tracks  of  all  kinds.  19,021 
miles,  with  a  gam  during  the  year  covered  by  this  report  or  510.03 
miles. 

RAILROAD  CAPITAL. 

Table  II, — The  total  capital  of  all  corporations  owning  and  operat- 
ing railroads  in  the  Stat«  of  Illinois  (steam  railroads)  reported  to 
this  commission  at  the  close  of  this  year  ending  June  30,  1904,  was 
$4,240,510,391,  making  an  increase  for  the  year  of  $300,117,137.  This 
is  a  much  greater  increase  than  for  the  two  previous  years,  and  is 
accoimted  tor  by  the  increased  mileage,  betterments  of  the  physical 
conditions  of  the  older  lines,  and  increased  equipment  of  all  kinds, 
for  both  freight  and  passenger  service. 

B. 

The  total  railway  capital  per  mile  of  steam  railroads  for  the  year 
ending  June  30,  1904,  was  $61,475.  This  shows  an  increase  for  the 
year  of  $3,153  per  mile  of  road,  and  is  accounted  for  as  indicated 
above. 

INCX)ME   ACCOUNT,  WHOLE   LINE. 

A. 

Tahl-e  III, — The  gross  earnings  from  operation  of  all  steam  rail- 
roads reporting  to  this  commission  for  the  whole  line  operated  both 
within  and  without  the  State  for  the  year  ending  June  80,  1904,  is 
$728,588,657,  which  is  an  increase  of  gnoss  earnings  over  the  fiscal 
year  of  1903  of  $30,505,621.  The  operating  expenses  were  $504,723,- 
811,  which  is  an  increase  over  the  operating  expenses  of  the  previous 
year  $41,399,739.  The  total  income  from  operation  of  steam  rail- 
roads for  the  year  ending  June  30,  1904,  was  $266,008,810,  which  is 
a  decrease  from  the  previous  year  of  $8,045,774.  The  net  income  for 
the  year  1904  is  $102,333,304,  which  is  also  a  decrease  from  the  previ- 
ous year  of  $9,049,454. 

DIVIDENDS  PAID. 

B. 

The  dividends  paid  by  the  corporations  operating  steam  railroads 
within  the  State  of  Illinois  for  the  year  ending  June  30,  1904,  was 
$76,664,675,  which  is  a  decrease  over  the  dividends  paid  during  the 
previous  year  of  $290,202. 
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ASSETS  AND  LIABILITIES. 

Tahle  IV, — ^The  total  assets  of  all  steam  railroads  in  the  State  of 
Illinois  for  the  year  ending  June  30,  1904,  was  $4,909,528,921,  which 
is  an  increase  for  the  year  of  $209,144,386. 

The  total  amount  of  liabilities  for  the  year  ending  June  30,  1904, 
was  $4,692,153,322,  which  is  an  increase  over  the  previous  year  of 
$247,868,721.  The  fi^m^s  here  given  show  an  increase  of  net  surplus 
of  assets  over  liabilities  of  $21,375,665,  or  a  total  of  net  surplus  over 
liabiUties  of  $217,375,599. 

INCOME    IN    ILLINOIS — PASSENGER    AND    FREIGHT    SERVICE. 

Tahle  V, — The  total  mileage  from  operation  of  steam  railroads  in 
the  State  of  Illinois  for  the  year  ending  June  30,  1904.  was  $139,- 
749,392,  which  is  an  increase  over  the  previous  year  or  $6,936,858. 
The  total  amount  of  income  from  passenger  service,  including  mails 
and  express,  for  the  year  ending  June  30,  1904,  was  $34,280,529. 
The  total  from  freiglit  service  was  $88,722,088  and  from  other  unclas- 
sified earnings  was  $10,089,548. 

EXPENDITURES   IN    ILLINOIS. 

Ta?)l€  VI, — The  total  expenditures  of  steam  railroads  in  the  State 
of  Illinois  for  maintenance  of  way  and  structures,  maintenance  of 
equipment,  conducting  of  transportation  and  general  expenses  and 
unclassified  expenses  for  the  year  ending  June  30,  1904  amounted 
to  $122,852,887,  which  is  an  increase  over  the  total  expenses  of  the 
previous  year  of  $7,192,077. 

PASSENGER   TRAFFIC— IN    ILLINOIS. 

Table  VII, — The  total  number  of  passengers  carried  earning  reve- 
nue in  the  State  of  Illinois  for  the  pear  ending  June  30,  1901,  was 
53,148,198.    The  average  distance  carried  was  26.7  miles. 

The  average  amount  received  from  each  passenger  was  $0.51,  and 
the  amount  per  mile  of  line  earned  by  passenger  service  was  $2,923, 
which  is  an  increase  of  passenger  earnings  per  mile  over  the  previ- 
ous year  of  $194. 

FREIGHT   TRAFFIC — IN    ILLINOIS. 

The  number  of  tons  of  freight  carried  earninc:  revenue  during  the 
year  ending  June  30,  1904,  was  122,002,531.  The  average  distance 
haul  of  1  ton  in  miles  was  101.7  miles.  The  average  amount  received 
for  each  ton  of  freight  was  $0.76.  The  freight  earnings  per  mile 
of  road  was  $7,386.  The  gross  earnings  from  operation  per  mile 
was  $10,986.  Tlie  operating  expenses  per  mile  were  $7,608  and  the 
net  earnings  per  mile  of  road  were  $3,378.  This  shows  an  increase 
of  2,581,375  tons  of  freight  hauled.  The  average  distance  haul  of 
1  ton  is  2.7  miles.  The  average  amount  received  for  each  ton  of 
freight  was  increased  $0.01.    The  freight  earnings  per  mile  of  road 
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was  increased  $194.  The  gross  earnings  from  operation  per  mile, of 
road  was  increased  $444.  The  operating  expenses  per  mile  was  in- 
creased $631  tad  the  net  earnings  per  mile  of  road  was  decreased 
$187. 

FREIGHT  TONNAGE — ^IN    ILLINOIS. 

TdblrC  VIII, — This  is  a  tabulated  statement  of  freight  originating 
in  this  State  and  received  from  connecting  lines  and  while  it  shows 
a  slight  increase  in  most  of  the  classes,  yet  in  manufactures,  miscel- 
laneous and  unclassified  tonnage  thei*e  is  shown  a  decrease  for  the 
year  of  2,669,357  tons. 

RAILROAD   EMPLOYEES — ^IN   ILLINOIS. 

Table  IX. — ^The, number  of  persons,  including  officers,  employed 
on  steam  railroads  in  the  State  of  Illinois,  for  the  year  ending  June 
30,  1904,  was  105,790.  This  is  an  increase  of  2,405  over  the  year 
1903.  There  was  paid  out  in  compensation  to  said  officers  and  em- 
ployees during  the  year  ending  June  30,  1904,  a  total  of  $70,810,- 
600.69,  which  was  an  increase  of  $7,135,973.25  over  the  amount  paid 
the  previous  year. 

SERVICES. 

Table  X. — ^This  table  shows  that  the  highest  average  salary  is  paid 
to  the  general  officers  which  is  $15.87  per  dav  and  is  a  decrease  from 
last  year  and  the  lowest  average  salary  is  paid  to  track  men,  which  is 
$1.40  per  day.  The  average  rate  per  day  for  all  employees  shows 
an  increase  with  but  two  exceptions.  The  average  rate  per  day  for 
all  employees,  including  general  officers,  for  the  year  1904  is  $2.12. 

DESCRIPTION   OF   EQUIPMENT — WHOL^   LINE. 

Table  XL — ^This  table  includes  a  detailed  de^scription  of  equip- 
ment in  use  on  the  entire  line  of  all  the  railroads  reporting  to  this 
commission  and  doing  business  in  the  Stat-e  of  Illinois. 

The  total  nuni])er  of  locomotives  in  passenger  service  for  the  year 
ending  June  30,  1904,  was  3,744  and  the  total  number  in  freight 
service  was  10,427  and  in  switching  service  3,173,  making  a  total 
of  17,344  locomotives.  The  number  fitted  with  train  brake  was  17,152 
and  the  numl)er  fitted  with  automatic  coupler  was  17,235.  This 
shows  a  total  increase  in  the  number  of  locomotives  of  2,054  over  the 
previous  year. 

The  total  number  of  cars  in  the  passenger  service  for  the  year  end- 
ing June  30,  1901,  was  12,232,  the  number  in  freight  service  was 
655,692  and  the  numl)er  in  company's  service  was  24,352  making 
a  total  of  692,270  cars  in  use.  liie  number  fitted  with  train  brake 
was  564,546  and  the  number  fitted  with  automatic  couplers  was 
687,728.  This  shows  a  total  increase  in  the  number  of  cars  of  48,906 
of  over  the  previous  year. 
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RAILS,  BALLAST  AND  BRIDGES  AND  CHARAGTERISTIG8  OF   ROAD. 

Table  XII, — Rails — The  number  of  miles  of  main  line  and  branches 
in  the  State  of  Illinois  for  the  year  ending  June  30,  1904,  laid  with 
iron  rails,  was  17.59.  The  number  of  miles  of  main  line  and  branches 
laid  with  steel  rails,  was  11,529.09. 

During  the  year  there  was  114,504.70  tons  of  new  steel  rails  laid 
and  5,290,847  new  ties  laid  in  the  State  of  Illinois.  The  total  num- 
ber of  miles  of  road  unfenced  was  1,781.75. 

The  total  number  of  stations  on  the  railroads  in  Illinois  was  3,386, 
which  is  an  increase  of  452  stations  opened  within  the  last  year. 

Ballast — There  are  1,410.95  miles  of  stone  ballast,  a  decrease  of  a 
few  miles  in  each  of  a  number  of  roads  from  last  year;  6,003.52  miles 
of  gravel  ballast,  1,621.94  miles  of  cinder  ballast,  150.23  miles  of  slag 
ballast,  111.00  miles  of  gumbo  ballast,  403.29  miles  of  chatts,  195.49 
miles  of  sand,  and  1,600.61  miles  of  earth. 

Bridges — There  are  679  masonry  bridges,  786  iron  bridges,  1,542  * 
steel  bridges,  148  wooden  bridges  and  41  combination  bridges.     The 
aggregate  length  of  all  bridges  is  234,947.0  feet.    There  are  7,680 
pile  and  frame  trestles  and  15  iron  and  steel  trestles,  with  an  aggre- 
gate length  of  653,163.2  feet 

RAILROAD   CROSSINGS. 

There  are  now  156  overhead  railroad  crossings,  an  increase  of  16 
over  the  previous  year.  Three  hundred  and  fifty-nine  overhead 
highway  crossings,  and  614  under  highway  crossings.  There  are  525 
grade  crossings  of  steam  railroads  with  1,410  crossing  frogs.  This 
is  an  increase  for  the  past  year  of  9  crossings  and  219  crossing  frogs. 
There  are  400  grade  crossings  of  steam  and  electric  railways  with 
1,385  crossing  frogs.  There  is  an  increase  for  the  past  year  of  9 
crossings  and  44  crossing  frogs.  There  are  also  14,648  grade  cross- 
ings of  highways  and  streets  by  steam  railroads.  This  is  an  increase 
of  44  crossings  during  the  past  year.  In  view  of  the  number  of  per- 
sons killed  and  injured  at  grade  highway  crossings  annually,  viz: 
year  1903,  killed  112,  injured  144;  year  1904,  killed  114,  injured 
141 ;  we  desire  to  call  your  especial  attention  to  the  recommendations 
of  this  commission  in  its  report  for  the  year  1901,  which  is  repeated 
in  our  report  for  this  year. 

CONSUMPTION    OF   FI.TEL. 

Table  XIIL — There  has  been  consumed  in  the  passenger  service 
by  the  steam  railroads  in  the  State  of  Illinois  for  the  year  ending 
June  30,  1904,  1,613,454  tons  of  fuel  in  rmining  32,994,380  miles, 
being  an  average  of  97.80  pounds  per  mile. 

There  has  been  consumed  in  the  freight  service  4,123,137  tons  in 
running  43,641,017  miles,  an  average  of  188.97  pounds  per  mile. 
There  nas  been  consumed  for  all  purposes,  including  passenger, 
freight,  switching,  construction  and  unclassified  service,  a  total  of 
7,358,641  tons  of  fuel  in  running  111,167,031  miles,  being  an  average 
consumption  of  133.59  pounds  per  mile. 
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ACCIDENTS   IN   ILLINOIS. 

Table  XIV. — ^The  total  number  of  passengers  killed  by  steam  rail- 
roads in  the  State  of  Illinois  during  the  year  ending  June  30,  1904, 
was  26,  a  decrease  of  G  from  the  previous  year.  The  number  of  pas- 
sengers injured  was  462,  which  is  an  increase  of  105  over  the  previous 
year.  The  total  number  of  employees  killed  was  326,  which  is  an 
increase  of  44  over  the  previous  year.  The  total  number  of  em- 
ployees injured  was  2,800,  which  is  an  increase  of  163  over  the  pre- 
vious year.  The  total  number  of  other  people  killed  was  513,  which 
is  a  decrease  of  48  from  the  previous  year ;  and  the  total  number  of 
other  people  injured  was  462,  which  was  a  decrease  of  106  from  the 
previous  year. 

B. 

Shows  a  classification  of  the  causes  of  death  and  injury. 

TAXES. 

Table  XV, — ^The  total  amount  of  taxes  paid  Iby  corporations  own- 
ing and  operating  steam  railroads  in  the  State  of  Illinois  for  the 
year  ending  June  30,  1904,  was  $4,945,988.70,  which  was  an  increase 
over  the  previous  year  of  $219,731.02. 


Yours,  very  respectfully, 

James  S.  Neville,  Chairman^ 
Arthur  L.  French, 
Isaac  L.  Ell  wood. 

Commissioners. 
Wm.  Kilpateick,  Secretary. 

WHO  OWN  the  railways. 

Small  as  are  the  percentages  of  return  upon  railway  investments 
in  general  there  may  be  those  who,  hastily  assuming  that  this  class  of 
property  belongs  to  a  limited  number  of  very  wealthy  persons,  would 
willingly  see  the  average  rates  still  further  reduced.  It  is  no  doubt  a 
fact  that  the  progressive  concentration  of  railway  control  under  a  rela- 
tively few  great  corporations  and  closely  allied  financial  interests  has 
been  confused,  in  the  popular  mind,  with  an  actual  concentration  of 
ownership.  In  other  words,  multitudes  of  otherwise  intelligent  peo- 
ple are  so  misled  by  the  existence  of  the  artificial,  State-created 
entities  known  as  "  corporations,"  that  they  fail  to  observe,  in  the 
background,  the  millions  of  natural  persons  who  are  the  real  owners 
of  the  corporate  properties.  I  have  recently  made  a  somewhat  hasty 
and  incomplete  investigation  of  the  ownership  of  railroad  property 
and  have  come  into  possession  of  statistics  of  unquestionable  accu- 
racy which  serve  in  some  degree  at  least  to  indicate  the  wide  diffusion 
of  the  actual  beneficial  interest  in  the  railways  of  the  country.    A 
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brief  memorandum  of  the  results  of  the  investigation  may  do  some- 
thing to  dispel  the  erroneous  impression  that  railroad  ownership  is 
vested  in  a  small  group  of  the  very  rich. 

TIIE  DISTRIBUTION  OF  STOCK. 

As  my  own  inquiries  have  dealt  principally  with  the  ownership  of 
railroad  bonds,  it  may  be  well,  before  stating  the  facts  which  they 
have  elicited,  to  recapitulate  some  of  the  data  concerning  stock  owner- 
ship which  were  made  public  in  an  article  by  Mr.  Slasson  Thompson, 
in  file  World  of  To-day  for  January,  1904. 

Mr.  Thompson  ascertained  that  43  railroad  corporations,  control- 
ling 115,641  miles  of  railroad,  or  less  than  57  per  cent  of  the  mileage 
of  the  country,  had  registered  shareholders  to  the  number  of  225,0^. 
As  the  share  capital  of  these  railroads  aggregated  $3,034,495,04i5,  it 
follows  that  the  average  holding  of  each  stockholder  was  but  $13,484. 
This  amount  does  not  indicate  much  in  the  way  of  concentration  of 
ownership,  but  it  does  overstate  the  actual  concentration,  for  anyone 
familiar  with  the  real  facts  knows  that  many  of  the  225,037  share- 
holders of  record  are  banking  institutions  (mostly  savings  banks), 
trust  companies,  insurance  companies,  educational  institutions,  execu- 
tors and  administrators  of  estates,  and  other  institutions  or  individu- 
als whose  ownership  is  of  a  fiduciary  or  quasi  fiduciary  character. 

SMALL  HOLDINGS  MAKE  A  MAJORITY. 

In  addition,  Mr.  Thompson  discovered  that  a  single  railroad,  the 
Illinois  Central,  had  9,123  shareholders,  of  whom  7,174  owned  less 
than  100  shares  each,  their  average  holding  being  less  than  23  shares. 
Mr.  Thompson's  table  relating  to  this  company  merits  reproduction. 
It  is  as  follows : 

IlUnoia  Central  Railroad  Company — Distribution  of  shares  as  registered  on  the 
company's  hooks  at  the  close  of  business  September  2P,  190S. 


Holdings. 


1  to  99  shares 

100  shares  oven. 

101  to  499  shares 

fiOO  shares  even 

Total  of  small  holdin{j^ 
601  ■hares  and  upward 

Total  of  all  holdings.  .. 


Number 
of  stock- 
holders. 


7,174 

891 

1,281 

38 


8,884 

2a9 


9,128 


Shares  of 

SlOOeach 

held. 


164,980 
39.100 

270,681 
19,000 


498.670 
456,714 


960,884 


Percent 
of  entire 
capital. 


17.88 
4.11 

28.47 
2.00 


51.94 
48.06 


100.00 


Average 

holdings  in 

dollaiB. 


S. 890. 88 
,000.00 
21,123.64 
60,000.00 


6, 660. 84 
191,098.72 


10,417.46 


Mr.  Thompson  properly  directed  attention  to  the  fact  that  the 
average  annual  income  of  the  8,884  small  holders  from  a  6  per  cent 
dividend  was  but  $333.41,  while  the  largest  holders  among  them 
would  receive  but  $3,000  each  yearly  from  their  investments. 

The  latest  data  on  the  subject  of  stockholdings  are  contained  in  the 
report  of  the  Interstate  Commerce  Commission  submitted  on  Febru- 
ary 24,  1905,  in  response  to  a  resolution  of  the  Senate.    This  report 
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(Senate  Doc.  No.  188,  58th  Cong.,  3d  sess.)  shows  that  there  are  no 
less  than  327,851  shareholders  of  record  of  American  railway  cor- 
porations. As  this  includes  many  fiduciary  holders  who  represent 
large  bodies  of  individuals  aiid  some  holding  companies  whose  own 
shares  are  widely  distributed,  the  real  aggregate  is  doubtless  greater. 

WHAT  DEPOSITORS   IN   SAVINGS   BANKS   OWN. 

My  own  investigations  have  been  confined  to  the  holdings  of  in- 
stitutions which  may  properly  be  described  as  acting  as  trustees  for 
large  masses  of  the  people.  Prominent  among  institutions  of  this 
<dass  are  the  savings  oanks  of  the  country.  Banks  of  this  class  are 
before  all  else  the  depositories  of  the  poor  and  the  moderately 
well-to-do.  The  millions  of  patrons  who  intrust  to  them  their  scanty 
accumulations  can  not  directly  avail  themselves  of  the  investment 
opportunities  open  to  their  wealthier  neighbors,  nor  can  they  afford 
to  assume  the  risks  which  are  imi)lied  by  promises  of  high  returns. 
What  they  seek  is  safety  and  stability  with  the  highest  return  com- 
patible with  both.  The  savings  banks  thus  become  an  agency  for 
the  concentration  of  the  capital  of  hosts  of  the  smallest  investors 
and  the  utilization  of  the  aggregates  in  ways  not  directly  open  to 
any  of  them  separately.  Savings  banks  have  invested  very  largely 
in  railroad  securities,  as  is  shown  by  the  following  table,  in  whicn 
statistics  compiled  from  the  latest  reports  of  the  banking  depart- 
ments of  the  SIX  States  named  are  presented : 

Savings  institutions. 


State. 


New  York 

New  Jersey 

New  Hampehire 
MaeaachasettB . . 
Oonnecticat.. — 
Maine 

Total 


Number  of  'm-,*.!  j^.^^^^*. 
depositors.  Total  depodtB. 


2,966,588 
242,605 
169,  %6 

1,723,015 
474,548 
200,011 


5,174,718 


11,181,281,948 

76,816,798 

66,140,710 

606,415.409 

220,597,196 

75,107,208 


2,177,869,266 


Railroad 
(steam)  secTi- 
ritieeowiied.<i 


$177,444,228 

15.69 

20,884,178 

26.64 

23,746,521 

18.64 

118,897,287 

86.90 

88,266,084 

87.29 

26, 166, 868 

25.51 

$442,864,066 


Per  cent  of 
deposits. 


20.81 


*  Book  values. 


As  the  public  records  and  reports  of  the  States  other  than  those 
shown  above  do  not  disclose  the  tacts  desired,  I  sent  a  large  number  of 
inquiries  to  the  officers  of  savings  institutions  in  other  States.  The 
results  of  these  inquiries  are  necessarily  somewhat  fragmentary  and 
incomplete,  and  they  undoubtedly  show  less  than  the  actual  owner- 
ship of  railway  securities.  The  table  following  shows  these  results 
in  detaiL 
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Combining  the  results  secured  from  both  public  and  private  inves- 
tigations we  have  the  following : 

Savings  institutions. 


Kamberof 
depositors. 


Six  States,  complete 

Thirty  States,  incomplete. 


Total 


6,174,718 
1,U99,08S 


6,273,754 


Total  deposits. 


$2, 177, 868,266 
4852,989,407 


|8,660,7\»,668 


^tiSo^iSSJ?    deposito. 


$442,964,086 
128,677,191 


$671,061,277 


20.81 
26.64 


21.46 


a  Book  value. 


It  is  worth  noting  that  the  average  amount  to  the  credit  of  each  of 
the  6^78,754  separate  accounts  represented  by  the  foregoing  summary 
is  but  $424.12,  and  that  of  the  security  for  each  average  deposit  21.46 
per  cent,  or  $91.02,  depends  upon  railway  property.  This  means  that 
there  are  upward  of  6,000,000  owners  or  railroad  property  whose 
separate  holdings  amount  to  barely  $91  each. 

WHAT  THE   COLIiEGES  OWN. 

The  educational  institutions  of  the  United  States  have  received 
many  donations  of  large  and  small  amounts  which  make  up  a  vast 
aggregate.  This  wealm  they  hold  as  trustees  for  the  present  and 
future  generations  of  the  young  men  and  women  of  America.  Upon 
these  foundations  must  be  created  a  structure  whose  strength  and 
symmetrv  will  measure  the  future  intelligence,  progress,  and  pros- 
perity or  the  American  people.  And  the  stability  of  this  foundation 
IS  largely  bound  up  with  the  stability  of  railroad  investments. 

Separate  inquiries  were  necessary  to  elicit  the  facts  concerning  these 
inve^ments,  and  the  results  are  necessarily  incomplete.  It  has  been 
ascertained,  however,  that  74  institutions  of  learning,  nearly  ail 
of  them  colleges  or  universities,  but  including  a  few  Secondary  schools, 
hold  greater  or  less  amounts  of  railroad  securities.  Of  these,  67 
own  bonds  and  34  own  stocks;  some,  of  course,  owning  both.  The 
following  data  summarize  the  results  of  this  portion  of  the  investi- 
gation : 

EDUCATIONAL  INSTITUTIOINS. 


Nmnber  represented. 


74 


Total   endowments $142/242,079 

Railroad  bonds  owned 43, 381, 318 

Railroad  shares  owned 4,087,001) 


47, 4(58,  327 
33.37 


Total  railroad  securities  owned 

Proportion  of  railroad  seourities  to  total  endowments,  per  cent 

The  valuations  of  the  railroad  securities  in  the  foregoing  are,  with 
insignificant  exceptions,  those  adopted  by  the  respective  treasurers 
in  making  up  their  balance  sheets.  A  few  institutions  gave  estimated 
values  and  one  gave  par  vahies  for  bond  investments  only,  and  these 
data  have  been  used  as  reported.  It  is  not  believed  that  this  course 
materially  affects  the  result. 

WHAT  INSURANCE  POLICY  HOTJ)ERS  OWN. 

Various  classes  of  insurance  companies  base  their  guaranties  of 
protection  a^inst  extraordinary  losses  in  a  large  measure  upon  the 
stability  of  weir  investments  in  railroad  enterprises. 
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FIBS  INSURANCE  COMPANIES. 

The  total  wealth  of  the  American  people  is  estimated  by  the 
Bureau  of  Statistics  in  the  Department  of  Commerce  and  Labor  at 
$94,300,000,000.  Much  of  this  aggregate,  however,  consists  of  real 
estate  and  other  property  which  n*om  its  nature  is  not  subject  to 
the  risk  of  destruction  by  fire  or  not  insurable  against  fire  losses. 
Yet  the  fire  insurance  companies  which  are  authorized  to  do  business 
in  the  State  of  Massachusetts  (the  list  probably  includes  all  of  the 
larger  companies,  but  undoubtedly  excludes  many  small  concerns 
whose  business  is  confined  to  the  localities  in  which  they  exist)  Lave 
now  in  force  fire  policies  in  the  aggregate  amount  of  $26,083,790,025. 
Who  can  doubt  that  the  protection  afforded  by  these  policies  is  so 
widely  diffused  as  to  include  all  but  a  relatively  negligible  propcHrtion 
of  the  owners  of  insurable  property  ?  ^Vho  can  doubt  that  this  pro- 
tection extends  to  almost  all  the  farmhouses  and  small  homes  of  the 
country?  The  railroad  securities  owned  and  held  as  collateral  by 
the  fire  insurance  companies  investigated  are  shown. below: 

[Those  Are  Insurance  companies  authorised  to  do  bnslness  in  Massachoaetts.] 

Amount  of  policies  in  force $26,088,790,625 

Railroad  securities  owned: 

Shares,  number ^ 281,458 

Shares,  boolc  value $30, 157,ri52 

Bonds,  book  value 83,545,841 

Total,  book  value 113,702,883 

Railroad  securities  held  as  collateral : 

Shares,  number 13,807 

Shares,  market  value $1,074,881 

Bonds,  market  value 674,871 

Total,  market  value 1,748,752 

When  it  is  realized  that  the  aggregate  assets  of  the  companies  in- 
cluded in  the  foregoing  statement  amount  to  $393,148,697,  it  must  be 
evident  that  the  security  which  they  afford  would  be  seriously  im- 
paired by  any  successful  attack  upon  railroad  values.  Leaving  out  of 
the  account  the  railroad  bonds  and  shares  which  they  hold  as  security 
for  loans,  those  of  which  they  are  the  actual  owners  amount  to  28.92 
per  cent  of  their  entire  assets.  It  follows  that  of  the  $26,083,790,625 
which  represent  the  fire  risks  covered  by  insurance  no  less  than 
$7,543,432,249  depends  upon  the  stability  oi  railroad  values. 

ACCroENT   AND  GUARANTY   COMPANIES. 

[Those  authorized  to  do  business  in  Massachusetts.] 

Railroad  securities  owned : 

Shares,  number 54,408 

Shares,  book  value $4,840,062 

Bonds,  book  value 10,915,587 

Total,  book  value 15,756,249 
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Railroad  securities  held  as  collateral : 

Shares,  number 1,740 

Shares,  market  value 130,816 

Bonds,  murket  value 6,150 

Total,  market  value 86,966 

LIFE  INSUBANCE  COMPANIES. 

The  life  insurance  companies  of  the  country  constitute  the  largest 
class  of  investors  in  railroad  property.  Through  them  vast  numbers 
of  American  citizens  protect  their  families  more  or  less  completely 
against  the  financial  difficulties  that  too  often  add  want  and  privation 
to  the  natural  sufferings  that  inevitably  attend  death.  Through  them 
the  dependent  members  of  millions  of  families  are  the  actual  bene- 
ficial owners  of  hundreds  of  millions  of  railroad  property. 

There  is  one  form  of  life  insurance  which  appeals  exclusively  to 
wage-earners  and  other  persons  whose  incomes  are  very  moderate. 
It  IS  known  as  "  industrial "  insurance,  because  it  is  particularly  in 
the  ranks  of  the  manual  workers  that  its  agents  expect  to  find  its 
patrons.  Six  companies  now  write  policies  of  this  class,  and  their 
policy  holders  number  no  less  than  13,789,186,  while  the  aggregate 
of  their  policies  is  $1,894,811,287.  These  companies  own  bonds  of 
steam  railroads  to  the  amount  of  $50,236,742  and  shares  to  tihe  value 
of  $2,011,294.  They  hold  as  collateral  for  loans  railroad  bonds  worth 
$1,124,645  and  shares  worth  $605,600.  The  following  table  includes 
all  classes  of  life  insurance : 

LIFE-INSUBANCB  COMPANIES. 

[Those  authorized  to  do  business  In  MaBsachosettfl.] 

Number  of  policy  holders : 

Ordinary    4, 858, 196 

iDduBtrial 13, 789, 186 

Total 18,147,882 

Amount  of  policies  in  force : 

Ordinary   f9, 121, 600, 841 

Industrial   1, 894, 811, 287 

Total  11, 016, 411, 628 

Railroad  securities  owned : 

Shares,  number 482, 128 

Shares,  book  value $48,661,655 

Bonds,  book  value 619,601,241 

Total,  book  value A 668,262,896 

Railroad  securities  held  as  collateral : 

Shares,  number 259,670 

Shares,  market  value $21,878,199 

Bonds,  market  value 24,503,084 

Total,  market  value —         46^881*288 
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The  assets  of  the  companies  represented  in  the  foregoing  statement 
aggregate  $2,128,131,253,  so  that  the  railroad  securities  owned,  ex- 
cluding those  held  as  collateral,  amount  to  31.40  per  cent  of  the  total 
security  for  the  payment  of  their  policies. 


A  RECAPITULATION. 


A  recapitulation  of  the  data  in  regard  to  insurance  companies 
follows : 

ALL   CLASSES   OF   INSURANCE   COMPANIES. 
[Those  authorized  to  do  business  In  Massachusetts.] 


Shares,  niimber 

Shares,  value... 
Bonds,  value 

Total 


Bailway  securities. 


Owned. 


767,992 


|83,65e,8e9 
714,082,189 


$797,722,088 


Held  as  col- 
lateral. 


276,307 


$22,988,896 
25,183,106 


$48,107,000 


TotaL 


1,043,  »B 


$106,643,764 
789,245,274 


$846,889,088 


The  extent  in  which  the  business  life  of  the  nation  is  based  upon 
railroad  values  and  the  diffusion  of  railroad  ownership  may  be  sum- 
marized, so  far  as  they  are  disclosed  by  these  investigations,  by  the 
following  table : 

Value  of  railroad  securities  held. 

By  the  Insurance  companies  investigated $845,889,038 

By  the  savings  Institutions  Investigated 671,031,277 

By  the  educational  institutions  investigated 47,468,327 

Total .$1,464,388,642 

Who  can  doubt  that  complete  returns  from  these  three  classes  of 
institutions  would  show  that  they  hold  much  more  than  one  and 
one-half  billions  of  railroad  property? 


CONCLUSIONS. 

On  February  24,  1903,  the  Interstate  Commerce  Commission  re- 
ported to  the  Senate  the  market  value  of  the  railroad  securities  of 
the  country,  and  its  report  has  been  published  as  Document  No.  178, 
of  the  Fifty-seventh  Congress,  second  session.  This  report  shows 
that  taking  the  average  market  values  of  March  31,  June  30,  Septem- 
ber 30,  and  December  31,  1§00,  and  applying  this  average  to  the 
bonds  and  shares  outstanding  on  June  30,  1900,  the  aggregate  market 
value  of  the  railroad  securities  investigated  was  $8,351,523,  plus 
some  allowance  for  $812,066,859  in  par  value  of  securities,  the  market 
value  of  which  was  not  ascertained.  Assuming  that  the  book  values 
reported  by  the  various  concerns  covered  by  this  investigation  are 
fairly  conservative  they  should  be  comparable,  roughly  at  least, 
with  the  market  values  of  the  year  1900.     If  this  is  so  it  would  ap- 
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pear  that  the  present  investigation,  hasty  and  incomplete  as  it  has 
neoessarily  been,  has  disclosed  the  location  of  the  beneficial  owner- 
ship of  about  one-sixth  of  the  railroad  property  of  the  coimtrT. 
And  the  beneficial  ownership  thus  disclosed  la  not  concentrated  in 
the  hands  of  the  wealthy,  but  represents  the  savings  of  the  farmers, 
the  artisans,  the  small  dealers,  and  other  citizens  whose  incomes  are 
moderate  and  whose  savings  are  small. 


Far  the  larger  portion  of  railway  expenditures  consist  of  the  wages 
and  salflrie.s  of  enipioyees.  It  is  true  that  the  rates  of  wages  paid 
have  largely  increased  during  the  last  few  years,  but  no  one  has 
been  heard  to  contend  that  any  class  of  railway  labor  is  overpaid. 

The  following  table  shows  aggregate  wages  and  salaries  for  each 
year  since  1895j  their  relation  to  operating  expenses,  and,  to  answer 
a  familiar  criticism,  the  amounts  and  the  proportion  of  the  total 
paid  as  salaries  of  general  officers : 

Wages  and  salarie*. 


OpentiDBei- 

W««wiuid 

BBlwtes. 

SalAiiea  ot  Keaeral 
uffloera- 

T«r- 

.™ 

Per  cent  or 

opomlina 

...... 

MOkrleii, 

UU 

;,n(i«8,7« 

111 

"rT6.!fil,41fi 

ero.oa.ua 

BIO,  TIB.  701 

El's 

ei.es 

fll!87 

U.961,U£ 
]g.«)T,»7 

M 

wg- 

-W 

■One  r«llwaj,  tbe  Chicago,  llUwanke*  and  St  Pnal,  estlmateil. 

In-  connection  with  the  foregoing  table  the  fact  that  the  payments 
for  railway  supplies  such  as  fuel,  rails^  cars,  etc.,  are  largely  indirect 
paymente  for  labor  should  not  be  overlooked.  No  comment  is  neces- 
SM-y  except  to  direct  attention  to  the  fact  that  in  good  and  bad  times 
aliKe  the  ratio  of  wages  and  salaries  to  operating  expenses  has  varied 
within  the  narrowest  limits. 

I  should  like  to  insert  in  this  connection  the  resolutions  passed  at 
the  annual  convention  of  the  Order  of  Railway  Conductors,  in  which 
thev  indicate  a  lively  appreciation  of  the  effect  that  this  proposed 
legislation  might  have  upon  them.  These  resolutions  were  published 
in  the  Portland  Oregonian  of  May  14,  1905. 

The  Chairman.  They  will  be  inserted  as  part  of  your  statement. 

Railroad  rate  leKinlntlon  was  the  theme  considered  b;  tbe  contention  of  tbe 
Order  of  Railway  Conducton*  yesterday,  and  the  order,  tbrougb  tlie  delegates, 
ezpreBsed  Itself  us  heartily  In  nccurd  witb  tbe  policy  of  President  Roosevelt  on 
rebates  and  discriminations,  htit  a  resolution  opposing  the  regulation  of  rail- 
road rates  by  a  Government  comnilssinn  was  adopted : 

"  Whereas  tbe  Congress  of  the  United  States  will  have  before  it  at  the  coming 
semlon  tbe  question  of  additional  legislation  atTectiog  tbe  Auierlcnn  rallwoyB, 
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employing  1,300,000  people :  Therefore,  be  it,  by  the  Order  of  Railway  Ck)ndiict- 
ors  Id  biennial  convention  assembled, 

"  Resolved,  That  we  hereby  indorse  the  attitude  of  President  Roosevelt  in  con- 
demning secret  rebates  and  other  illegalities,  and  commend  the  attitude  of  the 
heads  of  the  American  railways,  who,  with  practical  unanimity,  liave  Joined 
with  the  President  on  this  question ;  and  be  it  further 

**Re8olv€dy  That  we  respectfully  represent  to  Ck)ngress  the  inadvisability  of 
legislation  vesting  in  the  hands  of  a  commission  power  over  railway  rates,  now 
lower  by  far  in  the  United  States  than  in  any  other  country ;  that  tills  low  cost 
of  transportation  is  the  result  of  the  eliiciency  of  American  railway  management 
and  operation,  which  have  built  up  the  country  through  constant  improvement 
in  service  and  development  of  territory,  while  at  the  same  time  recognition  has 
been  given  to  the  value  of  intelligence  among  employees,  in  contrast  to  foreign 
methods,  where  high  freight  rates  and  lowest  wages  for  employees  obtain ;  that 
the  freight  rates  of  this  country  average  only  2  per  cent  of  the  cost  of  articles 
to  the  consumer;  thus  making  the  freight  rate  an  insignificant  factor  In  the  sell- 
ing price,  numerous  standard  articles  being  sold  at  the  same  price  in  all  parts  of 
the  country ;  and  be  it  further 

''Resolved,  That  regulation  of  rates  by  a  Government  body  would,  in  the  opin- 
ion of  this  convention,  result  in  litigation  and  confusion,  and  inevitably  tend  to 
an  enforced  reduction  of  rates,  irrespective  of  the  question  of  the  ability  of  the 
railroads  to  stand  the  reduction,  especially  in  view  of  the  Increased  cost  of  their 
supplies  and  materials ;  and  be  It  further 

"Resolved,  That  the  proposed  legislation  is  not  In  harmony  with  our  idea  of 
the  spirit  of  American  Jurisprudence,  inasmuch  as  it  contemplates  that  a  single 
body  shall  have  the  right  to  investigate,  indict,  try,  and  condemn,  and  then  en- 
force Its  decisions  at  the  cost  of  carriers,  pending  api>eal,  which  is  manifestiy 
inequitable;  and  that  if  there  is  to  be  legislation  on  this  subject  it  should  be 
such  as  would  secure  and  insure  Justice  and  equity,  and  preserve  equal  rights 
for  all  parties  concerned,  but,  in  view  of  the  facts,  legislation  affecting  rates  is 
not  called  for  at  this  time  and  would  be  inadvisable ;  and  be  it  further 

**Resolvedt  That  tills  convention  finds  itself  in  accord  with  President  Roose- 
velt, who,  in  a  message  to  Congress,  has  said :  '  It  must  not  be  forgotten  that 
our  railways  are  the  arteries  through  which  the  commercial  lifeblood  of  this 
nation  flows.  Nothing  could  be  more  foolish  than  the  enactment  of  legislation 
which  would  interfere  with  the  development  and  operation  of  these  commercial 
agencies.* " 

THE   DECLINE   IN   KATES. 

Mr.  Newcomb.  No  one  denies  that  the  progressive  decline  in  the 
charges  for  railway  service  is  the  most  significant  fact  of  American 
railway  history.  It  is  alleged,  however,  m  some  quarters,  that  this 
decline  has  been  interrupted  and  either  that  the  general  level  of  rates 
has  recently  been  stationary  or  that  there  has  Been  during  the  last 
four  or  five  years  a  recognizable  upward  tendency.  I  have  already 
shown  the  decline  in  the  average  rates  per  ton  per  mile  from  1870  to 
1903  on  all  American  railway  freight  traffic,  and  it  is  a  fact  that, 
reaching  their  lowest  level  in  the  year  1899,  these  average  rates  show 
thereafter  a  slight  rise,  \mtil  in  the  last  reported  year,  1903,  the  aver- 
age was  7.63  mills,  or  5.39  per  cent  higher  than  7.24  nulls,  the  average 
01 1899.  I  shall  hereafter  show  that  tnis  nominal  advance  was  largely 
due  to  the  changed  geographical  distribution  of  traffic  and  that  it 
much  less  than  compensated  for  the  decreased  purchasing  power  of 
the  money  in  which  the  rates  were  paid.  I  now  submit  a  table  show- 
ing the  average  gross  receipts  per  ton  per  mile,  as  reported  by  the 
Interstate  CJommerce  Commission  for  each  of  the  ten  geographical 
groups  according  to  which  its  railway  statistics  are  classifie£ 
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Group. 


I 
U 

UI 

IV 

V 

VI 

vn 
vin 

IX 

X 


Region. 


Maine,  New  Hampehire,  Vermont,  liAaeachndetts, 
Rhode  Island,  and  Connecticut 

New  Jersey,  Delaware,  Maryland,  New  Tork,  east  of 
Bnflalo;  PennsylTania,  east  of  Pittsbnrg;  west  Vir- 
(plnia,  north  of  Parkersburg 

New  York,  west  of  Buffalo;  Pennsrlvania,  west  of 
Pittabarar;  Michigan,  lower  i>eninsnla;  Ohio,  Indiana. 

West  Virginia,  south  of  Parkersburg;  Virginia,  North 
Carolina,  South  Carolina 

Kentncl^,  Tennessee,  Georgia,  Florida,  Alabama,  Mis- 
sissippi, Iiouisiana,  east  of  Mississippi  River  

niinola,  Wisconsin,  Minnesota,  Iowa;  Missouri,  north  of 
8t.  Louis  and  Kansas  City:  South  and  North  Dakota, 
east  of  Missouri  River;  Michigan,  upi>er  peninsula..., 

Nebraska,  Wvoming,  Montana,  North  and  South  Da- 
kota, east  of  Missouri  River;  Ck>lorado,  north  of  Den- 
ver  

Arkansas,  Indian  Territory,  Oklahoma  Territorv,  Kan- 
sas, Colorado,  south  of  Denver;  Texas,  Panhandle; 
New  Mexico,  north  of  Santa  Fe , 

Texas,  except  Panhandle;  Louisiana,  west  of  Missis- 
dppl  River;  New  Mexico,  north  of  Santa  Fe 

Washington,  Oregon,  Idaho,  California,  Arizona,  Ne- 
vada, Utah:  New  Mexico,  western  portion 

The  United  States 


Revenue  per  ton  of  freight 
I)er  mile. 


1800. 


MHU. 
18.78 

8.28 

6.96 

8.44 

10.61 

9.61 

18.60 

U.SS 

laOB 

16.61 
9.41 


1896. 


Mm$. 

U.28 

6.98 
6.4S 
6.70 
8.96 

9.61 

10.96 

11.61 

IS.  68 

12.61 
8.89 


1890. 


MiUM. 
11.28 

•6.82 
6.28 
6.94 
8.07 

8.21 

U.01 

9.68 

10.66 

11.86 
7.24 


1906. 


MiUa. 
U.07 

6.67 
6.07 
7.14 
8.27 

7.74 

9.80 

9.62 

9.74 

10.06 
7.68 


The  foregoing  table  shows  that  the  average  rates  were  lower  in 
1903  in  every  one  of  the  ten  groups  than  in  1890,  that  they  were  lower 
in  nine  groups  than  in  1895  and  lower  in  five  groups  than  in  1899. 
West  of  a  line  formed  by  the  western  shores  of  the  Great  Lakes,  the 
niinois-Indiana  State  line,  and  the  Mississippi  river  every  group 
shows  a  marked  decline  from  1899  to  1903.  The  following  table 
shows  for  each  of  these  groups  and  for  all  of  them  together  me  dif- 
ference between  what  the  shippers  actually  paid  for  railway  freight 
and  the  higher  amounts  which  they  would  have  had  to  pay  had  tlie 
higher  average  rates  of  1890,  1895,  or  1899  been  maintainea : 

Amounts  saved. 


Group. 


VI 

vn 

vm 

IX 

X 

Total 


Traffic  move- 
ment in  1908, 
in  ton-miles. 


32,rj36. 907,498 
5,842,161,888 

12,541,481,467 
5,606.854,082 
8,724,906,974 


66,289,841,864 


As  compared  with  the 


1890. 


$60,842,147 
22,200,176 
28,828,884 
18,408,716 
66,868,096 


$181,642,964 


1896. 


$60,842,147 

6,808,789 

24,957,668 

16,611,088 

22,886,889 


$180,640,881 


1899. 


$16,291,8n 

7,009,008 

768,489 

6,091,772 

U,  429,607 


$89,684,806 


The  great  agricultural  region  of  the  Mississippi  and  Missouri  val- 
leys is  embraced  in  Groups  VI,  VII,  and  VIIl,  while  Group  IX 
includes  the  farms,  cotton  plantations,  and  cattle  ranches  and  ranges 
of  Texas.  Group  X  includes  the  Pacific  Coast  States.  It  is  espe- 
cially noteworthy  that  there  has  been  no  cessation  in  these  important 
r^ons  of  the  decline  in  railway  charges,  even  as  measured  in  money 
orgreatly  decreased  purchasing  power. 
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Rates  for  specific  services  and  particular  commodities  are  con- 
stantly being  reduced.  Nearly  all  of  the  three  hundred  and  odd  new 
rate  schedules  received  in  the  office  of  the  Conmiission  on  every  work- 
ing day  are  issued  to  report  reductions. 

The  most  important  single  rate  in  the  country  is  that  on  which  grain 
is  moved  by  the  all-rail  routes  between  Chicago  and  New  York.  This 
is  not  only  because  it  is  the  rate  between  the  greatest  grain  market 
in  the  United  States  and  the  most  important  port  through  which 
grain  is  transshipped  for  export,  but  because  the  Chicago-New  York 
rate  is  used  as  the  basis  of  other  rates  in  such  a  wav  that  any  change 
involves  a  change  in  the  rates  applied  to  substantially  every  bushel 
of  wheat  sent  to  market.  The  following  table  shows  the  average 
annual  rates  on  wheat  from  Chicago  to  New  York  via  the  all-rail 
and  lake-and-rail  routes,  and  on  wheat  and  flour  via  the  all-rail 
routes  from  St.  Louis  to  New  York : 

Average  rates  on  grain  and  flour, 
[From  statistical  Abstract  for  1903,  pp.  40H-409.] 


Year. 


1880 
1881 
188S 
1888 
1884 
1886 
1886 
1887 
1888 
1880 
1800 
1801 
180e 
1888 
1894 
1806 
1806 
1807 
1808 
1800 
1000 
1001 

looe 

1003 


Wheat 

• 

Chicago  to  New 

St.  Louis  to 

York,  per  bxiHhel. 

New  York, 
per  100 

All  rail. 

Jjakeand 
rail. 

pounds,  all 
ralL 

Cents. 

Cents. 

Cents. 

15.7 

19.9 

42 

10.4 

14.4 

82 

10.9 

14.6 

20.6 

U.6 

16.5 

83 

0.05 

13.126 

26 

0.02 

14 

22.14 

12 

16.5 

1.20 

18 

al6.74 

32.13 

11 

a  14. 6 

80.6 

a8.7 

16 

28.6 

8.5 

14.31 

27.68 

8.58 

15 

29 

7.56 

14.23 

26.62 

8.44 

14.7 

28.6 

7 

12.88 

24.78 

6.06 

12.17 

23.67 

7.82 

12 

23 

7.37 

12.32 

23.64 

4.06 

11.55 

22.26 

6.63 

U.13 

21.06 

5.05 

b9.08 

10.88 

5.57 

60.08 

17.83 

6.78 

68.75 

20.66 

6.17 

68.89 

21.50 

Floup—St 

Lonlato 

New  York, 

perlMurel, 

an  rail. 


CenU, 
84 
64 
60 


44.20 

68 

64.26 

60 

68 

62.68 

OB 

66 

67 

60 

47 

40 

47.26 

46.10 

48.00 

88.76 

98.66 

41.83 

42.80 


1  Published  rates;  actual  rates  lower. 

6  For  export;  wheat  for  domestic  use  higher. 

One  of  the  ways  in  which  reductions  are  effected  is  by  moving 
articles  from  higher  to  lower  classes  in  the  freight  classifications.  I 
recently  made  a  nasty  examination  of  the  chissification  changes,  from 
1887  to  1902,  among  the  representative  articles  of  freight  selected  by 
the  Interstate  Commerce  Commission  for  illustrative  purposes  and 

flven  in  its  "  Forty  Year  Review  of  Changes  in  Freight  Tariffs." 
he  result  of  this  study  shows  that  out  of  847  representative  com- 
modities, the  entire  number  shown  by  the  Commission,  the  classifica- 
tion of  468,  or  55.26  per  cent,  remained  unchanged  from  1887  to  1902; 
that  of  254  articles,  or  29.98  per  cent,  was  reduced,  and  that  of  126,  or 


14.76  per  cent, 
table 
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was  advanced.     The  details  appear  in  the  following 
Vet  changet  in  the  olMstftcation  of  freight.  ISSn  to  1902.* 


Number  of  Itemi. 

inisn. 

^ 

In  loot  aa 
InUST. 

Total  of 

ftUTe 
itaiM. 
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£ 

!S 

IBl 

» 

8» 

■^iSrSSS^S^ll^cnt, 

S 

S 

B 

K 

<u 

23 

m 

m 

T 

19 

Oi 

US 

«8 

s  In  tbe  various  cliMlfleatloni.  but  only 


Among  recent  reductions  of  imporfance  is  that  of  the  rate  on  lum- 
ber from  St  Louis  and  Kansas  City  to  St.  Paul  and  Minneapolis, 
from  16  to  14  cents  per  100  pounds.  Sugar  rates  from  the  Atlantic 
seaboard  to  the  Missouri  river  and  to  New  Orleans  have  been  re- 
duced, and  so  have  crackers  and  other  bakery  products  throughout 
the  entire  West.  The  rates  from  the  Mississippi  river  to  points 
in  Iowa  on  soft  coal ;  those  on  seed  wheat  for  the  farmers  of  Minne- 
sota, Iowa,  and  Dakota;  those  on  wire  articles,  nails,  etc.,  from 
Chicago  and  Milwaukee  to  the  Mississippi  river,  and  those  on  grain 
from  Mississippi  river  crossings  to  points  in  Ohio,  Indiana,  and 
Michigan  furnish  other  recent  examples  of  significant  and  far-reach- 
ing reductions.  The  most  important  of  all,  however,  are  those  on 
traffic  destined  to  Atlanta  and  other  southern  cities.  These  apply 
to  the  greater  portion  of  the  entire  South  and  from  both  westom 
and  eastern  points  of  origin.  The  following  table  is  merely  illus- 
trative of  these  important  changes : 
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RAILWAY    RATES   HATE   NOT   ADVANCED. 

I  come  now  to  the  charge  frequently  repeated  by  the  advocates 
of  the  legislative  proposals  which  you  are  considering,  that  recent 
years  have  seen  great  advances  in  the  charges  for  railway  transporta- 
tion. This  charge  rests  principally  upon  estimates  made  by  the 
Interstate  Commerce  Commission  in  its  Fourteenth  Annual  (]B0O) 
Beport,  upon  the  report  of  the  Industrial  Commission  (Vol.  XIX, 
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f.  28 n  and  upon  the  special  report  to  the  Senate  submitted  by  the 
nterstate  Commerce  Commission  on  April  7,  1904  (Senate  Doa  Na 
257,  58th  Cong.,  2d  sess.).  These  estimates  have  been  widely  dissem- 
inated, and  the  fact  that  they  are  all  erroneous  in  principle  has  nat- 
urally failed  to  receive  the  public  attention  which  it  ought  to  have. 
There  can  be  no  doubt  that  this  misinformation  has  been  largely 
instrumental  in  creating  sentiment  in  favor  of  rate  lepslation.  In 
its  annual  report  for  the  year  1900  the  Commission  published  a  dis- 
cussion of  the  then  recent  changes  in  the  great  freight  classifications, 
which  was,  in  substance,  incorporated  in  the  final  report  of  the  In- 
dustrial Commission.  The  most  material  diflference  was,  that  while 
the  Interstate  Commerce  Commission  cautiously  refrained  from  more 
than  suggesting  that  "  if  the  rates  can  be  advanced  25  per  cent,"  the 
ingenuous  author  of  the  report  of  the  Industrial  Commission,  scorn- 
ing mere  intimations,  boldly  plunged  into  direct  statement  and  as- 
s<»rti*d  that  there  had  IxHiu  an  advancxi  in  the  published  rates  of 
the  railways  of  "  probably  not  less  than  25  per  cent"  The  Indus- 
trial Commission  achuitted  that  its  claim  that  rates  had  advanced 
25  per  cent  was  not  supported  by  the  average  rates  per  ton  per 
mile  which  had  U^en  earned  by  the  individual  railways  for  which 
data  were  availal)le  when  the  reixui;  was  written,  and  that  in 
many  cases  these  averages  showed  decreases.  But  it  alleged  that 
these  averages  were  generally  vitiated  by  including  in  the  divisors 
by  which  they  were  controlled  large  amounts  of  "  company  freight,*' 
which  moves  free.  The  amount  of  this  class  of  freight  had  oeen 
exceptionally  heavy  since  the  re^nval  of  general  industrial  prosperity, 
and  it  was  claimed  that  its  inclusion  diminished  the  later  averages 
so  that  they  were  not  comparable,  as  reprasenting  rates  actually 
paid,  with  those  of  earlier  years.  The  only  trouble  with  this  argu- 
ment is  that  it  is  not  based  upon  a  correct  premise.  "  Company 
freight "  is  not  included  in  the  ton-mileage  which  is  divided  into 
freight  receipts  in  oider  to  determine  average  rates  per  ton  per  mile. 
No  important  lailway  employs  this  deceptive  method,  and  the  in- 
structions for  filling  the  schedules  filed  annually  with  the  Interstate 
Commerce  Commission  have  the  effect  of  excluding  ton-mileage  of 
this  character  from  r(»pi(*s4'iit4ition  in  the  averages  reported. 

As  has  been  said,  the  efforts  of  the  Interstate  Commerce  Commis- 
sion and  of  the  Industrial  Commission  to  sustain  the  allegation  that 
there  had  been  a  gi'eat  advance  in  freight  rates  follow^  substan- 
tially the  same  plan.  On  January  1, 11)00,  a  new  Official  classification 
was  promulgated  by  the  roads  north  of  the  Ohio  and  Potomac  and 
east  of  the  Mississippi.  It  modified  824  of  the  ratings  established 
by  the  classification  whicJi  it  succeeded  and  of  the  changes  made  818 
were  advances  from  one  class  to  another.  This  classification  is 
applicable  to  traffic  between  Chicago  and  New  York^  imless,  as  in 
the  case  of  grain,  live  stock  and  dressed  meats,  special  commodity 
rates  are  provided. 

Senator  Dollivek.  Was  that  not  also  applicable  to  all  rates  that 
were  based  upon  that  line  ? 

Mr.  Newcomb.  So  far  as  they  moved  east  of  that  line,  yes;  except 
transcontinental  business.  Moving  across  the  Mississippi  river,  the 
line  in  which  the  western  classification  applies,  the  rates  are  made 
by  combinations. 

Senator  Dolliver.  But  up  to  the  Mississippi  river,  between  the 
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Mississippi  river  and  New  York,  the  Chicago  rate  governs  them  all, 
does  it  not? 

Mr.  Newcomb.  Yes.  It  contains  about  10,000  items,  hence  not  to 
exceed  8^  per  cent  of  the  total  were  advanced.  The  Interstate  Com- 
merce Conmiission,  however,  utterly  ignored  the  unchanged  items, 
and  applying  the  New  York-to-Chicago  rates  to  the  items  that  had 
been  transferred,  ascertained  that  434  had  been  advanced  from  the 
fourth  to  the  third  class,  thus  raising  the  rates  applied  to  them 
between  those  points  42.8  per  cent ;  that  214  had  been  taken  from  the 
third  class  and  placed  in  the  second,  involving  an  advance  between 
those  points  of  30  per  cent;  that  100  had  been  changed  from  the 
sixth  to  the  fifth  class,  making  an  advance  of  20  per  cent,  and  that 
the  other  changes  affecting  from  1  to  32  items  each  had  resulted  in 
advances  of  from  16.6  per  cent  to  100  per  cent.  The  rates  between 
the  same  points  on  three  other  items  had  been  reduced  30  per  cent 
and  those  on  an  equal  niunber  reduced  14.3  per  cent.  The  commis- 
sion multiplied  each  percentage  of  increase  by  the  number  of  items 
to  which  it  applied,  and  dividing  the  sum  of  the  products  by  818, 
the  total  number  of  advances,  obtained  35.5,  which  it  declared  to 
be  the  "  average  advance."  Now,  this  is  about  as  bad  a  misuse  of 
figures  as  could  be  devised.  It  not  only  ignores  six  items  which  were 
reduced  and  more  than  9,000  which  were  not  changed  at  all,  but  it 
also  rests  upon  the  obviously  incorrect  assumption  that  the  traffic 
movements  of  all  the  items  are  equal  in  volume.  The  latter  error 
would  vitiate  any  calculation.  Its  extent  is  sugge^sted,  to  those  in 
any  way  familiar  with  traffic  movement,  by  the  fact  that  at  least  85 
per  cent  of  the  changes  in  the  Official  classification  related  to  the 
comparatively  insignificant  traffic  that  moves  in  less  than  carload 
lots.  Passing  over  this  error,  however,  it  will  be  instructive  to  see 
how  the  calculation  would  stand  if  all  of  the  items  in  the  classifica- 
tion had  been  inchided.    This  is  shown  in  the  table  which  follows: 


ItemB  advanced  85  per  cont 
Items  reduced  30  p^^r  cent. . 
Items  reduced  14.3  per  cent 
Items  not  changed 

Total 


Average  change,  2.80  per  cent. 


Thus  a  very  simple  and  obviously  necessary  correction  does  away 
with  all  but  2.89  per  cent  of  this  advance  of  35.5  per  cent  which  has 
been  exploited  by  two  Federal  commissions.  It  by  no  means  shows 
the  real  change,  lor  that  could  be  ascertained  only  by  finding  the  pre- 
cise importance  of  every  change,  or,  in  other  words,  the  exact  volume 
of  each  item  of  traffic  moved  under  the  classification.  Methods  sim- 
ilar to  those  employed  in  connection  with  the  Official  classification 
were  applied  to  the  two  other  great  classifications  by  the  Interstate 
Commerce  Commission,  and  the  Industrial  Commission  blindly  fol-. 
lowed  its  lead.  These  calculations  constitute  absolutely  the  sole  basis 
for  the  statement  that  rates  have  advanced  25  per  cent.  No  other 
evidence  in  support  of  this  absurd  contention  has  been  or  can  be  ad- 
duced.   A  general  increase  in  freight  rates  of  25  per  cent  throughout 
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the  country  would  bring  industry  practically  to  a  standstill.  Its  de- 
structive consequences  would  be  felt  in  every  quarter  and  the  bank- 
ruptcy of  the  lines  foolish  enough  to  bring  it  about  and  to  persist  in 
its  maintenance  would  occur  as  soon  as  they  could  eat  up  the  surpluses 
which  they  happened  to  have  on  hand  when  it  was  effected.  No  such 
threat  has  been  directed  at  American  industry  from  any  quarter,  and 
it  never  will  be  unless  the  direction  of  the  railway  business  and  the 
power  to  make  railway  rates  is  some  time  delegated  to  men  whose 
qualifications  have  not  been  subjected  to  the  competitive  tests  through 
which  leadership  in  the  railway  field  is  now  attained. 

Senator  Dolliver.  Have  you  a  statement  of  the  articles  upon 
which  these  advances  took  effect? 

Mr.  Newcomb.  Such  a  statement  was  issued  by  the  Department  of 
Agriculture,  compiled  by  my  successor  there,  Mr.  Edward  G.  Ward. 
I  haven't  it  with  me. 

Senator  Dolliver.  It  is  poor  comfort  to  a  man  who  is  transporting 
coffee,  for  example,  from  Vew  York  to  Chicago,  and  finds  hinriseif 
confronted  with  a  substantial  increase  to  be  informed  that  the  aver- 
age increase  is  only  2^  per  cent.  I  think  those  figures,  in  order  to 
have  any  significance  at  all,  ought  to  be  applied  to  the  articles  and 
actual  rates  that  were  charged. 

Mr.  Newcx)mb.  The  method  you  suggest  would  show,  of  course,  the 
advance  on  the  articles  that  were  advanced. 

Senator  Dolliver.  There  is  nobody  interested  very  much  in  the 
average  advance.  People  are  interested  in  the  advance  upon  the 
article  they  are  shmping  or  buying. 

Mr.  Newcomb.  1  beg  your  pardon.  Senator,  but  it  seems  to  me  that 
the  question  that  the  Interstate  Commerce  Commission  was  consider- 
.  ing,  and  that  we  are  attempting  to  consider  just  now,  is  whether  there 
has  been  a  change  in  the  general  level  of  railroad  charges  and  what 
that  change  has  been,  whether  upward  or  downward  and  how  far  it 
has  been  in  either  direction. 

Senator  Dolliver.  I  admit  the  force  of  your  argument  as  applied 
to  that,  but  I  regard  the  whole  scheme  of  averages  applied  to  these 
matters  where  the  transactions  are  actual  as  worthless,  whether  it  is 
made  by  the  Interstate  Commerce  Commission  or  by  you. 

Mr.  Newcomb.  I  think  not  quite  worthless,  if  made' by  either  of  us 
on  a  correct  method.  Averages  are  not  applicable  to  special  cases, 
but  they  should  be  a  test  of  general  movement,  and  we  have  to  resort 
to  them  because  we  can  not  go  into  all  of  the  particulars. 

Senator  Dolliver.  That  is  the  exact  thing  the  public  is  sinking 
into  its  mind  just  now — the  freight  in  excess  of  what  it  had  paia 
previously. 

Mr.  Newco^ib.  It  did  not  pay  35  per  cent  more,  assuming  the  cor- 
rectness— and  making  an  assumption  we  should  not  make — that  all 
these  articles  moved  m  equal  volume;  but  it  is  absolutely  necessary 
to  make  some  sort  of  an  assumption  in  order  to  do  anything  with 
the  figures  at  all.  They  paid  100  per  cent  before,  ana  on  97  per 
cent  01  these  articles  they  did  not  pay  any  more  than  they  did  before, 
•  The  actual  increase  in  amount  of  payment  could  not  have  been  more 
than  2.89  per  cent. 

Senator  Dolliver.  Now,  for  example,  the  hay  people  complain  that 
their  classification  was  changed.  Have  you  any  information  as  to 
what  actual  change  in  the  rate  on  hay  was  put  into  effect  ? 
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Mr.  New(X)mb.  It  was  changed  from  fifth  to  sixth  class. 

Senator  Dolliver.  What  actual  change  in  the  rate  on  hay  did  that 
make? 

Mr.  Newcomb.  The  rate  from  Chicago  on  fifth  class  is  30  cents 
and  on  sixth  clj^ss  is  25  cents.  That  would  have  been  an  increase 
of  20  per  cent  if  the  hay  had  moved  all  the  way  from  Chicago  to 
New  'i  ork. 

Senator  Doli^iver.  Now,  that  kind  of  a  statement  has  a  definite 
value,  it  seems  to  me. 

Mr.  Newcomb.  That  would  be  very  interCvSting,  of  course,  to  the 
hay  shippers.  The  calculation  I  made,  of  course,  by  no  means  shows 
the  precise  change  that  occurred,  and  that  change  could  not  be  figured 
except  by  taking  into  consideration  the  relative  movements  oi  each 
article,  and  I  suppose  that  is  impossible  to  ascertain ;  but  these  cal- 
culations, as  made  by  these  commissions,  constitute  absolutely  the  sole 
basis  for  the  statement  that  the  rates  had  advanced  25  per  cent. 

It  is  interesting  to  note  that  even  in  Document  No.  257  the  Com- 
mission admitted  the  lack  of  accuracy  in  the  method  followed  in 
its  report  for  1900,  stating  that : 

Tbe  total  number  of  ratings  advanced  waff  818,  but  it  was  found  that  there 
were  many  dupUcations  ♦  ♦  ♦  and  that  such  duplications  amounted  to 
about  30  per  cent  of  the  total  number. 

DOCU3IENT  NO.  257. 

It  is  probable  that  no  erroneous  statement  has  ever  been  more  fre- 
quently repeated,  more  widely  disseminated,  or  more  generally  ac- 
cepted than  the  assertion  made  by  the  Interstate  Commerce  Commis- 
sion in  Document  No.  257,  that  during  the  year  which  ended  with 
June  30,  1903,  the  railways  collected  from  freight  $155,475,502  more 
than  they  would  at  the  rates  of  1899.  Among  the  various  items  of 
misinformation  which  have  acted  upon  the  public  mind  and  have 
operated  to  create  whatever  general  antirailwaj  sentiment  now 
exists,  none  has  been  more  profoundly  influential  than  this.  It 
seizes  the  imagination  by  giving  definite  magnitude  to  a  charge  which 
had  previously  been  general  and  indefinite.  It  is  rather  startling, 
then,  to  realize  that  this  estimate  was  derived  from  figures  which  do 
not  accurately  portray  the  facts  that  they  purport  to  represent,  and 
were  obtained  by  unwarranted  methods  of  calculation,  although 
the  correct  figures  had  been  published  and  were  available  in  tne 
Commission's  own  reports. 

Thus  it  was  calculated  (Doc.  257,  p.  8)  that  the  rate  received  per 
ton  of  freight  carried  during  the  year  which  ended  with  June  30, 1899, 
was  95.2  cents,  but  if  the  Commission  had  used  the  correct  figure,  to 
be  foimd  on  page  90  of  the  report  for  1899  of  its  Statistician,  it 
would  have  appeared  that  the  rate  was  substantially  2  cents  higher, 
being  actually  97.131  cents.  Again  it  appears  (Doc.  257,  p.  4)  that 
the  average  rate  per  ton  which  was  used  for  the  year  1903  was  $1.0793, 
although  the  annual  report  of  the  Statistician  to  the  Commission 
for  the  year  1903  shows  (p.  97)  that  the  actual  average  was  $1.05158. 
You  will  observe  that  the  result  of  these  improper,  erroneous,  and 
needless  calculations  was  to  give  a  figure  suDstantially  2  cents  too 
low  for  the  first  year  and  one  quite  2J  cents  too  high  for  the  last 
year,  a  total  difference,  superficially  favorable  to  the  Commission's 
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argument,  of  nearly  5  cents  per  ton.  The  mere  substitution  of  the 
correct  figures,  taken  from  the  reports  of  the  Statistician  to  the 
Commission,  for  the  erroneous  figures,  c«Hculated  especially  for  the 
purposes  of  this  report,  reduces  the  apparent  increase  of  $155,475,502 
to  $98,047,874.  I  submit  the  following  table,  which  shows  in  parallel 
columns  the  average  rates  per  ton  used  in  Document  No.  257  and  the 
correct  figures  as  they  are  to  be  found  in  the  successive  annual  reports 
of  the  Commission's  own  Statistician. 

Average  rate  per  totu 


Year. 

Figures  in 

Document 

No.  257. 

Ck)XTect 
flgnree.a 

Pae«af 

Statist!, 
dan^  re- 
ports. 

1 

1899 

$0.9600 

.9604 

1.0869 

1.0058 

1.0793 

$0.97181 

.97»«> 

1.(6116 

1.0(fi!19 

1.05158 

96 

1900 

96 

1901 

91 

1902 

88 

1903 

97 

«»  See  Statistician's  reports  for  same  years. 

No  one  who  examines  the  foregoing  table  will  fail  to  appreciate 
the  fact  that  the  erroneous  figures  used  by  the  Commission  tended, 
apparently,  to  aid  its  argument.  In  the  following  table  I  have  re- 
produced the  table  given  on  page  8  of  Document  No.  257,  and  have 
shown  in  parallel  columns  the  correct  figures  which  would  have 
been  used  had  the  table  been  based  upon  the  correct  and  easily  ac- 
cessible averages. 


Year  ending  June  30— 


Number  of 

tons  of  freight 

carried. 


Total  freight  revenue  as 
charged  .a 


1899 959,763,583 

1900 1,101,680,238 

1901 1,08J),22«,440 

190B l,a)l),315,787 

1908 1,221,475,948 


As  given  by 
the  Commis- 
sion. 


$913,737,1.% 
1,049, 266,  f£23 
1,118,543,014 
1,207.228,845 
1,318,320,604 


The  correct 
flffures. 


$988,227,966 
1,074,468,786 
1,144,951,266 
1.238,968,968 
1,284,479,677 


Year  ending  June  30— 


1899 
1900 
1901 
1902 
1908 


Amount  of  freight  revenue  at 
average  rate  l)er  ton  of— 


95.2  cents,  being  97.131  cents,  be- 
tho  average  rate  ing  the  average 
for  the  year  end-  rat<»  for  the  year 
ing  June  30, 1899,  ending  June  30, 


as  given  by  the 
Commission. 


$913,737,155 
1,048, 799,. 587 
l.(l3rt,iM:?,571 
l,142,7(K),fi29 
1,162,845,102 


1899,  the  correct 
figures. 


$9;C227,966 
1,070,07.^,0:12 
1,057.976,  .Wi 
1,165,878,727 
1,186,431,808 


Increase. 


As  given  by 
the  Com- 
mission. 


$456,736 

81,599,443 

64,528,216 

155,475,502 


The  correct 
fig^nres. 


g, 885, 704 
,974,788 
73,075,285 
98,047,874 


*  Assuming  the  tonnage  of  the  first  column  to  have  been  carried  at  the  average  ratet 
reported  by  the  Statistician. 

Before  passing  from  this  subject,  one  more  observation  concerning 
the  incorrectness  of  the  Commission's  figures  should  be  made.  In  its 
apparent  haste  to  get  before  the  country  an  argument  tending  to  show 
that  railway  rates  had  greatly  increased,  the  Commission  did  not 
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wait  for  complete  figures  for  the  year  1903,  as  appears  from  a  foot- 
note on  page  8  of  Document  No.  257.  The  figures  used  represent 
but  98  per  cent  of  the  mileage  of  the  country.  The  later  publication 
of  complete  figures  shows  that  even  upon  the  erroneous  methods  fol- 
lowed by  the  Commission  the  conclusion  that  earnings  were  $155,- 
000,000  higher  than  they  would  have  been  at  the  rate  of  1899,  could 
not  have  occurred  if  complete  figures  for  the  year  1903  had  been  used. 
The  number  of  tons  carried  in  1903  was  actually  1,304,394,323,  in- 
stead of  1,221,475,948,  as  stated  in  Document  No.  257,  and  the  total 
freight  revenue  was  $1,338,020,026,  instead  of  $1,318,320,604.  (Doc 
257  p.  4.)  Substituting  these  complete  figures  for  those  used  by  the 
Commission^  but  following  its  imperfect  method,  it  would  appear 
that  the  freight  carried  in  1903  earned  for  the  railways  $1.0258  in- 
stead of  $1.0793  per  ton,  and.  therefore,  in  the  aggregate,  only 
$96,236,630  more  than  it  would  nave  earned  at  the  rates  of  1899.  It 
must  be  said  of  this  method  that  although  it  is  incorrect  its  results 
approach  nearer  to  accuracy  than  the  figures  reported  in  Document 
Ko.  257. 

The  foregoing  criticisms  should  be  considered  in  connection  with 
the  statement  made  in  transmitting  the  report  of  the  Commission  to 
the  Senate,  that  the  estimate  in  question  represented  "  the  best  that 
can  be  obtained,"  and  that  it  is  "  not  without  value  as  indicating 
enormous  additions  in  recent  years  to  the  cost  of  railway  transporta- 
tion to  the  people  of  the  United  States." 

Attention  should  be  directed  to  the  fact  that  in  this  document  the 
Commission  compared  the  average  earnings  of  the  year  1903  with 
the  lowest  average  earnings  in  the  history  of  the  American  railway 
system.  The  average  rate  per  ton  per  mile  for  the  year  1899  was 
absolutely  the  lowest  ever  received  in  the  United  States,  which  means 
that  it  was  the  lowest  for  any  country  and  at  any  time  in  the  his- 
tory of  railway  transportation  throughout  the  world.  If  any  other 
year  had  been  selected  as  the  basis  oi  comparison  the  results  would 
have  been  quite  different.  One  year  is  as  good  as  another  for  pur- 
poses of  this  sort  and,  in  order  to  show  how  a  different  selection 
might  have  operated,  I  submit  a  table  based  upon  the  year  1894. 
The  first  three  columns  in  this  table  are  identical  with  those  which 
appear  in  the  table  prepared  by  the  Commission  (Doc.  257,  p.  8), 
but  in  the  fourth  column  I  have  used  in  the  heading  the  average 
gross  receipts  per  ton  carried  shown  in  the  annual  report  of  the 
statistician  to  the  Interstate  Commerce  Commission  for  1894  (p.  71), 
and  in  the  same  column  in  the  body  of  the  table  the  aggregate  gross 
receipts  which  would  have  been  obtained  had  this  average  prevailed 
in  each  of  the  years  indicated  in  the  column  at  the  extreme  left. 
The  last  colunui  at  the  right  shows  how  much  less  was  received  in 
each  of  the  years  than  would  have  been  received  at  the  average  of 
1894.  Aggregating  these  figures,  which,  it  may  be  remarked  paren- 
thetically, have  been  correctly  calculated,  it  appears  that  through 
reductions  from  1894  to  1903  American  shippers  by  rail  saved  in  a 
single  year  $530,004,859,  which  may  be  set  against  the  fictitious  and 
exaggerated  total  of  the  apparent  losses  through  increases  from  1899 
to  1903  given  by  the  Commission,  which  total  is  $302,059,897.  Thus 
it  appears  that  in  comparison  with  the  rate  of  the  year  1894  railway 
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earnings  on  the  freight  business  of  1903  decreased  $234,604,962  more 
than  they  increased  in  comparison  with  the  rates  in  1899. 


Tear  ending  June  30— 

Number  of 

tons  of  freight 

carried. 

Total  freight 

revenne  as 

charged. 

Amonntof  freight 
revenue  at  aver- 
age rate  per  ton 
^fl.lOKf,  being 
the  average  rate 
for  the  year  end- 
ing June  »),  1806. 

DecrGMo. 

1899 

959,763,583 
1,101,680,238 
1,089,226.440 
1,200.315,787 
1,221,475,948 

$913,737,156 
1,049,266,328 
1,118,543,014 
1,207,228,845 
1.818,3^,604 

$1,058,158,546 
1,214,624,496 
1,200,898,935 
1,»».372,161 
1,846,701,668 

$li4,tfl,»ll 

1900 

166,886,178 

1901 

8S,  360,981 

1902 

U6, 148, 816 

1903 - 

»,881,()68 

I  do  not  wish  to  convey  the  impression  that  I  attach  much  im- 
portance to  this  calculation.  I  have  introduced  it  to  show  the  possi- 
bilities of  the  kind  of  statistical  juggling  for  which  the  Commission 
set  the  example,  and  I  leave  it  with  the  single  remark  that  while  the 
Commission  selected  the  one  year  which  would  serve  its  purpose,  and, 
doubtless  unintentionally^  aided  that  purpose  by  ignoring  figures 
compiled  by  its  own  Statistician,  on  the  otiier  hand,  i  have  selected 
for  my  table  one  of  the  years  least  favorable  for  the  purpose  of  show- 
ing a  decrease  and  have  accurately  applied  the  available  data,  all  of 
which  are  to  be  found  in  the  reports  of  the  Commission. 

Unless  it  was  for  the  purpose  of  obtaining  the  highest  possible 
estimate  of  the  alleged  advance  in  rates  it  is  impossible  to  discover 
any  adequate  reason  for  the  abandonment  by  tne  Commission,  in 
the  preparation  of  Document  No.  257,  of  the  customary  measure  of 
tramc  movement,  which  is  the  ton-mile.  To  state  the  traffic  move- 
ment of  any  period  in  ton-miles  is  to  give  a  figure  in  which  distance 
as  well  as  weight  is  accorded  recognition.  The  distance  factor  is  a 
varying  one,  and  between  1899  and  1903  the  average  distance  trav- 
ersed by  the  tonnage  used  in  the  Commission's  estimate  increased 
from  128.85  miles  to  182.80  miles,  or  3.07  per  cent.  To  ignore  the 
increased  service  per  unit  of  weight,  as  did  the  Commission,  was  to 
leave  out  of  the  account  a  factor  of  primary  importance.  The  total 
railway  freight  movement  of  1903  was  equal  to  carrying  173,221,278,- 
993  tons  one  mile.  The  average  railway  receipts  from  freight  per 
ton  per  mile  was  7.G3  mills,  or  0.39  mill  higher  than  in  1899.  Miil- 
tiplying  the  ton-mileage  of  1903  by  this  difference  in  the  average 
rates  of  1899  and  1903  gives  $67,556,299,  which  is  the  extreme  amount 
which  can  be  assigned  as  the  addition  to  the  gross  receipts  of  the  rail- 
ways by  reason  of  the  nominally  higher  average  rate  obtained  in 
1903. 

It  is  contended  in  Document  257  that  although  data  regarding  the 
traffic  movement  of  particular  commodities  are  very  meager  it  is 
possible  to  obtain  from  them  estimates  of  the  importance  of  advances 
on  certain  articles  whicli,  to  quote  the  language  of  the  Commission, 
"  while  considerably  at  variance  with  the  actual  figures,  were  they 
obtainable,  will  give  a  fair  idea  as  to  the  increase  in  revenue  result- 
ing from  an  advance  in  rates  on  such  articles."  The  probable  ex- 
tent of  the  "  variance  "  from  actuality  and  the  Commission's  com- 
prehension of  a  "  fair  idea  ''  may  be  given  pretty  definite  value  by 
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an  examination  of  the  proce^ss  by  which  the  report  arrives  at  the 
conehision  that  advanced  rates  on  hay  cost  the  shippers,  in  Official 
classification  territory,  of  that  article  $2,434,384  during  the  fiscal  year 
1902.  The  Commission's  estimate  starts  with  the  fact  that  the  rail- 
ways of  the  United  States  carried  4,681,509  tons  of  hay  during  the 
year  which  ended  with  June  30,  1902.  It  is  assumed  that  65  per 
cent  of  this  tonnage  moved  in  Official  classification  territory  and  that 
the  advance  amounted  to  80  cents  per  ton.  The  assumption  that  65 
per  cent  of  all  hay  moved  by  rail  during  the  year  was  affected  by 
the  advance  in  this  territory  rests  solely  upon  the  fact  that  65  per 
cent  of  the  general  tonnage  originates  m  this  region.  But  so 
strangely  did  the  Commission  misuse  its  own  figures  that  it  ignored 
the  fact  that  the  very  page  of  its  statistical  report  for  1902  which 
shows  that  about  65  per  cent  of  all  tonnage  originated  in  Official 
classification  territory  also  shows  that  only  32.65  per  cent  of  "prod- 
ucts of  agriculture,''  of  which  hay  constitutes  a  subclass,  originates 
in  that  region.  Again,  the  estimate  that  the  advance  amounted  to 
80  cents  per  ton  is  in  contradiction  of  sworn  testimony  of  experts 
to  be  found  in  the  Commission's  records  to  the  effect  that  the  advance 
did  not,  on  the  average,  exceed  40  cents  per  ton.  Supplying  these 
corrections  we  have : 


Number  of  tons  of  buy  carried  in  the  United  States  in  the  flacal  year 

1900 

Percentage  probably  carried  in  Official  classiflcation  territory 

Number  of  tons  probably  carried  in  Official  classiflcation  territory  . . 

A.Teraffe  increase  in  ratett  per  ton  carried 

Increaised  revenue  from  hay 


The  Com- 
mifidon'B  es- 
timate. 


4.681,500 

65 

8,042,»8U 

$0.80 

$2,434,884 


The  correct 
flgnres. 


4,681.600 
32.65 

1,688,518 
to.  40 

|6ll;405 


Thus  a  reasonably  conceived  estimate  of  the  effect  of  the  advance 
in  question,  which  advance  has  subsequently  received  the  approval  of 
a  circuit  court  of  the  United  States,  indicates  that  it  actually  produced 
but  little  more  than  one-fourth  of  the  revenue  which  the  Commission 
erroneously  estimated.  The  same  methods  of  analysis  show  that 
the  Commission's  estimate  that  since  January  1,  1900,  the  increased 
revenue  due  to  the  advance  in  hay  rates  amounted  to  "nearly 
$10,000,000  "  ought  to  be  reduced  to  less  than  $2,500,000. 

But  assuming  the  Commission's  figures  to  be  correct  it  is  worth 
while  to  see  what  the  situation  of  the  producer  of  hay  was  as  com- 

gared  with  his  situation  before  the  rate  was  advanced.  The  United 
tates  Department  of  Agriculture  carefully  investigates  the  farm 
values  of  all  the  principal  agricultural  products  at  the  close  of  each 
year.  These  investigations  snow  that  hay,  on  the  farms  of  the  United 
States,  was  worth  to  the  producers  thereof  an  average  of  $6  per  ton 
on  December  1,  1898.  By  December  1,  1899,  the  value  had  grown 
to  $7.27  per  ton,  by  December  1,  1900,  to  $8.89  per  ton,  and  by  De- 
cember 1,  1901,  to  $10.01  per  ton.  Thus  the  farmers  gained  by 
increased  prices  a  great  deal  more  than  they  would  have  lost  even  had 
the  imaginary  increase  in  freight  charges  reported  by  the  Commis- 
sion been  actually  taken  entirely  out  of  their  pockets.    The  following 
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table  shows  the  (difference  between  the  imaginary  losses  and  the  real 
gains : 

Hay. 


Year. 

CominisBlon's 
estimate  of 
tonnage  af- 
fected oy  in- 
crease in 
rates. 

Loss  to  pro- 
ducers nad 
they  paid  all 
of  an  advance 
in  f  reifcht  of 
80  cents  per 
ton. 

Gain  to  produ- 
cers on  account 
of  higher  prices 
than  those  in  ef- 
fect jufit  before 
rates  were  ad- 
vanced. 

Excess  of 
real  gain 
over  imag- 
inary loss. 

IflOO 

2,872,860 
2,6o({,a55 
8,012,980 

$2,138,288 
2,125,064 
2,434,384 

$3,dM,582 

7,676,866 

12,202,300 

11,286,214 
5,6S1.78S 

1901 

1903 

9,7071966 

Total 

8,372,196 

$6,697,756 

$28,278,748 

116. 675. 962 

^Bw^.r«  W,  ««H 

In  other  words,  the  increased  prices  of  the  three  years,  1900,  1901, 
and  1902,  made  8;372,195  tons  of  hay  on  the  farms  worth  $23^73,748 
more  than  at  former  prices,  which  is  an  actual  increase  in  value  3.47 
times  as  great  as  the  Commission's  imaginary  increase  in  the  cost  of 
railway  ireiffht.  The  hay  crop  of  1899  in  the  United  States  ex- 
ceeded in  volume  that  of  either  1900,  1901,  1902,  or  1903,  but  the 
records  of  the  Department  of  Agriculture  show  that  the  crop  of  each 
of  the  later  years  gi'Ccatly  exceeded  that  of  1899  in  farm  value.  The 
augmentation  of  the  value  of  their  hay  crops  to  the  farmers  of 
the  United  States  on  account  of  higher  prices  and  notwithstanding 
diminished  production  amounted,  n^om  1900  to  1903,  inclusive,  to 
$402,438,899.  By  the  side  of  this  vast  sum  an  advance  in  freight  of 
40  cents  per  ton  on  one-third  of  the  hay  moved  by  railways  appears 
insignificant. 

Although  the  railways  did  not  receive  in  1003  $155,000,000  more 
than  they  would  have  received  at  the  rates  of  1899,  it  is  not  question- 
able that,  on  account  of  the  decreased  purchasing  power  of  money — 
that  is,  the  diminished  volume  of  labor,  the  diminished  quantity  of 
coal,  rails,  and  other  supplies  which  a  given  sum  of  money  would 
buy — they  had  ample  use  for  any  addition  to  their  revenues  which 
they  could  secure. 

In  1899  it  cost  $756,968,999  to  operate  the  railways  of  the  United 
States;  in  1903  the  same  expenses  amounted  to  $1,257,538,862,  an 
increase  of  $400,569,863.  In  1899  railway  labor,  exclusive  of  sal- 
aried employees,  received  $481,264,109;  in  1903  tne  same  classes  of 
labor  received  $720,580,923,  an  increase  of  $239,316,814.  In  1899 
the  fuel  used  by  locomotives  cost  $77,187,344;  in  1903  it  cost  $146,- 
509,031,  an  increase  of  $69,321,687.  Comparing  operating  expenses 
with  work  done,  it  appears  that  in  1899  for  ever}^  dollar  expended  for 
operation  the  railways  were  able  to  carry  17"  passengsrs  and  165 
tons  of  freight  one  mile,  and  tliat  at  the  rates  in  force  in  that  year 
the  average  amount  of  gross  receipts  obtained  for  each  dollar  ex- 
pended for  operation  amounted  to  34  cents  from  passengers  and  $1.19 
from  freight,  or  an  aggregate  of  $1.53.  In  1903  the  passenger  mile- 
age for  each  dollar  expended  in  operation  amounted  to  16.6  and  the 
freight  mileage  to  138.  The  nominal  rates  of  1903  being  somewhat 
higher  than  those  of  1899,  these  diminished  totals  of  1903  brought 
in  33  cents  for  passenger  service  and  $1.05  from  freight  service,  or  a 
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total  of  $1.38.  Thus  each  dollar  of  operating  expenses  in  1899 
brought  in  $1.53  in  revenue,  not  including  that  from  miscellaneous 
services,  while  each  dollar  of  operating  expenses  in  1903  brought  in 
only  $1.38  in  revenue.  The  decrease  amounts  to  substantially  10  per 
cent    The  following  table  shows  these  data  in  detail : 


Operating  expenses. 


Operating  expenses,  total 

BusineBsaoDo: 

PasBenfirer  mileage 

Ton  mileage 

Per  $1  of  operating  exi>oiisus: 

PaaMnger  mileage 

TonYnileage 

Average  receipts: 

Per  passenger  mile mills.. 

Per  ton  mile do 

Average  receipts  per  $1  of  operating  expemtes: 

From  passengers 

From  freight 

Total 


1899. 


190B. 


$866,968,909 

14,601,aS7,718 
141,609,  m,  870 

17 
165 

19.78 
7.«4 


11,867,688,860 

80,915,768,881 
178,881,878,966 

16.6 
188 

80.06 
7.63 


$0.84 
1.19 


$0.88 
1.06 


$1.68 


$IM 


Decrease  of  10  per  cent. 

In  another  following  table  I  have  shown  the  results  of  calculations, 
similar  to  those  just  given,  comparing  the  efficiency  of  each  dollar 
expended  for  wages  in  the  years  1899  and  1903.  The  table  shows 
that  the  somewhat  higher  average  rates  of  1903,  being  based  upon  a 
lower  efficiency  per  dollar  expended,  produced  but  $2.48  for  each  dol- 
lar spent  in  wages,  while  with  higher  efficiency  and  lower  rates  in 
1899,  each  dollar  spent  in  wages  earned  $2.73.  The  decrease  again 
amounts  to  substantially  10  per  cent.    The  table  follows: 

Wages  {not  itwluding  salaries). 


Wages,  amount  of 

Passenger  mileage 

Ton  mileage 

Per  $1  paid  in  wa^es: 

Pa^nger  mileage 

Ton  miloajgo 

Average  receipts: 

Per  passenKt'r  mile mills. . 

Per  ton  mile do 

Average  receipts  per  $1  spent  for  wages: 

From  paHHengers 

From  freight 

Total 


1899. 


$481,864,100 

14,691,887,013 

141,609,167,870 

80.8 
894 

19.78 
7.84 


$0.60 
8.18 


$8.73 


1906. 


1708,580.988 

80,015,768,881 

178,881,878,998 

80.7 
846 

80.06 
7.68 


$0.60 
1.88 


$8.48 


Decrease  10  -per  cent. 


Fuel  for  locomotives  represents,  next  to  wages,  the  highest  single 
expenditure  for  railway  operation.  The  efficiency  of  the  dollars 
spent  for  fuel  has,  owing  to  the  increased  cost  of  coal  and  other 
fuels,  very  rapidly  decreased.     The  following  table  shows  that  each 
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dollar  thus  expended  produced  $17.02  of  revenue  in  1899  and  about 
30  per  cent  less,  or  $11.89,  in  19a3: 

Coal  and  other  fuel  used  by  locomotives. 


1800. 


Coirt  of  crial  and  other  fuel  used  by  l<xy»motives f77.1{<7.344 

pBt^^-ntcer  mil*«jife 14.501.327,618 

Tcm-mUeaK*- 141. 3W,  157,270 

Per  tl  worth  ^^f  f  a»;l: 


Pam<fnK<^r  mileage 

Ton  milea^^ 

ArerafC(»  ret-eiptK 

Per  paiiMfiiKer  mile mills. 

Per  tim  luiie do... 

Ayeragc  receipt/t  per  $1  worth  of  fuel: 

From  paaseogerB 

From  freight 


180 
1,834 

10.78 
7.S4 


Total 


t74 
28 


fl7.(K 


10QB. 


1145,500,081 

an.  015, 782,881 

178,821,278,90 

143 
1,18S 

20.08 
7.68 


12.87 

o.ce 


$U.80 


Decrease,  Hi)  per  cent. 


The  foregoing  tables  must  suggest  that  the  question  whether  rail- 
way rates  have  generally  advanced  or  generally  decreased  during  the 
years  from  181)0  to  1003  and  subsequently  can  not  be  answereS  bv 
simple  comparisons  of  averages  expressed  in  dollars  and  cents,  ft 
has  long  been  realized  that  any  effort  to  study  the  question  of  wages 
throughout  an  extended  period  which  fails  to  take  into  consideration 
the  purchasing  power  of  the  money  received  is  worse  than  valueless, 
because  it  is  deceptive  and  misleading.  It  has  been  generally  recog- 
nized also  that  any  effort  to  consider  the  condition  of  particular 
classes  of  producers  by  comparisons  of  the  prices  obtained  for  their 
products  at  different  |>eriods,  as  that  of  fanners  bv  the  prices  of  corn 
and  wheat,  is  similarly  dangerous  unless  these  prices  are  turned  into 
quantities  of  the  commodities  which  such  producers  must  purchase. 
Brief  quotations  from  economists  of  recognized  authority  will  serve 
to  make  this  point  clearer.  In  The  Wealth  of  Nations  Adam  Smith 
said: 

Every  man  is  rich  or  poor  according  to  the  degree  in  which  he  can  afford  to 
enjoy  the  necessaries,  conveniences,  and  anuisenients  of  human  life.  ♦  ♦  ♦ 
The  real  price  of  everything,  what  everytliing  really  costs  to  the  man  who  wants 
to  acciuire  it,  is  the  toil  and  trouhle  of  acquiring  it.  What  everything  is  really 
worth  to  the  man  who  has  acquired  it  and  who  wants  to  dispose  of  it  or  ex- 
change it  for  something  else  is  the  toil  and  trouble  which  it  can  save  to  himself 
and  which  it  can  impose  upon  other  people.  ♦  ♦  ♦  The  exchangeable  value 
of  everything  must  be  e<iual  to  the  extent  of  this  imwer  which  it  will  convey  to 
its  owner.  *  ♦  ♦  Every  particular  connnodlty  is  more  frcnpiently  exchanged 
for  money  than  for  any  other  connnodity.  The  butcher  seldom  carries  his  beef 
or  his  mutton  to  the  baker  or  the  brewer  In  order  to  exchange  them  for  bread 
or  for  beer,  but  h(^  carries  them  to  the  market,  where  he  exchanges  them  fof 
money.  ♦  ♦  *  The  quantity  of  money  which  be  gets  for  them  regulates,  too, 
the  quantity  of  bread  and  beer  which  he  can  afterwards  purchase.  ♦  ♦  ♦ 
Gold  and  silver,  however,  like  every  other  connnodity,  vary  in  their  value,  are 
sometimes  cheaper  and  sometimes  dearer,  sometimes  of  easier  and  sometimes  of 
more  difficult  purchase.  ♦  ♦  ♦  The  discovery  of  the  abundant  mines  of 
America  reduced  in  the  sixteenth  century  the  value  (»f  gold  and  silver  in 
Europe  to  about  a  third  of  what  it  had  been  before.  ♦  ♦  ♦  But  as  a  measure 
of  quantity,  such  as  the  natural  foot,  fathom,  or  handful,  which  is  continually 
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varying  In  its  own  quantity,  can  never  be  an  accurate  measure  of  the  quantity 
of  other  tilings,  so  a  commodity  which  is  itself  continually  varying  in  its  own 
value  can  never  be  an  accurate  measure  of  the  value  of  other  commodities. 
♦  ♦  ♦  At  all  times  and  places  that  is  dear  which  it  is  difficult  to  come  at  or 
which  it  costs  much  labor  to  acquire  and  that  cheap  which  is  to  be  had  easily  or 
with  very  little  labor.  ♦  ♦  ♦  Commoilities  may  be  said  to  have  a  real  and 
nominal  price.  ♦  ♦  ♦  Real  price  may  be  said  to  consist  in  the  quantity  of 
the  necessaries  and  conveniences  of  life,  ♦  ♦  ♦  nominal  price  in  the  quan- 
tity of  money.  ♦  ♦  ♦  The  distinction  between  the  real  and  the  nominal  price 
of  commodities  and  labor  is  not  a  matter  of  mere  speculation,  but  may  some- 
times be  of  considerable  use  in  practice.  The  same  real  price  is  always  at  the 
same  value,  but  on  account  of  the  variations  in  the  value  of  gold  and  silver  the 
same  nominal  price  is  sometimes  of  very  different  values. 

The  following  is  from  John  Stuart  Mill,  in  his  Principles  of 
Political  Economy : 

Money  is  a  commodity,  and  its  value  is  determined  like  that  of  other  com- 
modities, temporarily  by  demand  and  supply,  permanently  and  in  the  average 
by  cost  of  produ<*tion.  ♦  ♦  ♦  The  relations  of  commodities  to  one  another 
remain  unaltered  by  money ;  the  only  new  relation  introduced  is  their  relation 
to  money  itself,  how  much  or  how  little  money  they  will  e^hange  for.  ♦  ♦  ♦ 
The  value  of  a  thing  is  what  it  will  exchange  for.  The  value  of  money  is 
what  money  will  exchange  for ;  the  purchasing  power  of  money.  If  prices  are 
low,  money  will  buy  much  of  other  things,  and  is  of  high  value.  If  prices  are 
high,  it  will  buy  little  of  other  things,  and  is  of  low  value.  The  value  of 
money  Is  inversely  as  general  prices — failing  as  they  rise,  and  rising  as  they 
fall. 

And  President  Hadley,  of  Yale,  in  his  Economics,  said : 

The  value  of  money  is  measured  by  the  quantity  of  other  things  w^hlch  a 
unit  of  money  will  purchase.  It  varies  Inversely  as  the  general  level  of  prices. 
If  general  pri(tes  are  high,  a  given  amount  of  products  or  services  will  cost 
a  great  many  dollars. 

If  the  price  of  different  commodities  rose  or  fell  simultaneously  it  would  be 
easy  to  ascertain  the  amount  of  change  in  the  general  price  level  and  in  the 
value  of  money.  But  the  price  of  each  article  is  subject  to  independent  varia- 
tions of  its  own.  ♦  ♦  ♦  There  is  always  considerable  fluctuation  in  the 
purchasing  power  of  coin.  ♦  ♦  ♦  The  goods  which  he  makes  are  valued, 
not  as  a  source  of  enjoyment  to  the  producer  himself,  but  as  a  means  of  com- 
manding the  goods  and  services  of  others  in  the  open  market  ♦  ♦  ♦  The 
piece  wage  receivoil  by  any  workman  multiplied  by  the  number  of  pieces  which 
he  makes  In  a  day  constitutes  his  day's  earnings  or  nominal  wage.  The  amount 
of  comforts  which  he  can  buy  with  the  money  received  as  nominal  wages 
represents  his  real  wage. 

It  is  perhaps  because  the  study  of  comparative  railway  rates  has 
been  more  lately  undertaken  that  the  same  necessity  has  not  yet 
received  general  recognition  in  this  field  of  investigation.  There 
can  be  no  doubt  that  it  exists. 

Changes  in  the  purchasing  power  of  money  have  been  scientifically 
investigated  by  many  students  whose  labors  cover  long  periods  of 
time  and  include  a  wide  range  of  commodities,  and  there  can  be 
no  doubt  that  the  close  attention  ffiven  to  this  subject  has  resulted 
in  methods  of  great  accuracy  ana  reliabilitv.  The  United  States 
Department  of  Labor,  under  the  direction  of  the  greatest  of  statis- 
ticians, Hon.  Carroll  D.  Wright,  has  established  a  series  of  index 
numbers  according  to  a  method  which  he  developed  that  is  probably 
the  best  and  the  most  comprehensive  ever  continuously  applied  to 
this  problem.    Although  tliis  method  has  only  been  appliea  to  the 
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period  beginning  with  the  year  1890,  its  use  is  sufficiently  extended 
for  the  purposes  of  this  discussion.  The  method  employed  was  to 
collect  large  numbers  of  quotations  of  wholesale  prices,  which  were 
classified  in  certain  groups  and  averages  obtained  for  each  group 
and  for  all  the  commodities  represented.  The  j^ears  from  1890  to 
1899  were  taken  as  the  basis  and  represented  as  100  per  cent,  while 
the  prices  of  each  year  are  represented  as  percentages  of  the  bases 
thus  established.  I  have  applied  the  same  method  to  the  average 
rates  per  passenger  per  mile  and  per  ton  of  freight  per  mile  reported 
by  the  Interstate  Commerce  Commission  and  have  placed  the  result- 
in  juxtaposition  with  the  index  figures  reported  by  Colonel  Wright. 
The  following  table,  with  the  exceptions  of  the  columns  showing 
railway  rates,  is  precisely  as  it  appears  in  Bulletin  No.  51,  of  the 
Department  of  Labor: 

Wholesale  ponces  and  rates  comjmred  with  averages  for  the  deccule  from  1890  to 

ISDO  {percentages). 


Railway 
rates. 

Wholesale  prices. 

Year. 

u 

9 

to  . 
00  o8 

OQ  t-* 

c8 
100.0 

la's.  4 

104.2 

m 

a 

ti 

•r- 

100.0 
112.1 
106.6 

2 

1 

8 

100.0 
112.4 
115.7 
103.6 
110.2 
99.8 
94.6 

8:18 

87.7 
94.4 
98.3 
104.2 
105.9 
111.3 
107.1 

5 

t3 

X! 

'-*'? 

a>  be 

100.0 
1(H.7 
lOi.  7 
101.1 

HN).o 

»*2.4 

98.1 

104.3 

96.4 

95.4 

105.0 

120.9 

119.5 

134.3 

149.3 

c8  a 

5§ 
$P, 

100.0 
119.2 
111.7 
106.0 
UX).7 
90.7 
92.0 

9:^.7 

86.6 
86.4 
114.7 
120.5 
111.9 
117.2 
117.6 

100.0 

111.8 

108.4 

102.8 

101.9 

96.3 

93.1 

93.4 

90.4 

95.8 

105.8 

115.7 

116.7 

118.8 

121.4 

t3    . 

OS  bfi 

W 
100.0 

111.1 

110.2 

106.5 

104.9 

100.1 

96.5 

94.0 

89.8 

92.0 

95.1 

106.1 

110.9 

112.2 

113.0 

SI 

So 

a| 

8- 
5 

1890-1890 

1890 

1891 

100.0 

110.0 

121.5 

111.7 

107.9 

95. 9 

93.3 

78.3 

8.5.2 

96.1 

100.0 

109.5 

116.9 

i:i0.5 

118.8 

100.0 

113.5 

111.3 

109.0 

107.2 

96.1 

92.7 

91.3 

91.1 

93.4 

«».7 

KX).8 

101.0 

1(«.0 

l(X').  6 

100.0 

110.2 

lU'J.O 

102.9 

100.5 

89.8 

87.9 

92.6 

94.4 

106.6 

111.3 

115.7 

115.2 

114.2 

112.6 

100.0 

110.3 

109.4 

106.2 

105.9 

99.8 

94.5 

91.4 

92.1 

92.4 

97.7 

109.8 

107.4 

114.1 

113.6 

lon.o 

112.9 
111.7 

1892 

103.4     107.0 

102.7  1  104.7 

96.6     102.5 

106.1 

1893 

105.6 

1894 

96.1 

1896 

99.2 
98.2 
98.3 
95.9 
96.2 
97.4 

100.0 
96.0 
95.1 
89.7 
8(5.3 
86.9 

98.6 

1896 

90.4 

1897 

80.7 

1898 

98.4 

1899 

1900 

101.7 
110.5 

1901 

1902 

07.9      89.4 
JK5. 6       90. 2 

106.5 
112.9 

1903 

97.5 

90.9 

uae 

The  foregoing  table  indicntes,  with  regard  to  all  commodities,  that 
the  prices  in  1903  averaged  13.G  per  cent  higher  than  the  average 
prices  of  the  period  from  1890  to  1899,  inclusive,  and  that  from  1899 
to  1903  there  was  an  increase  of  11.7  per  cent.  It  also  shows  that 
during  1903  rates  for  railway  passenger  service  w^ere  2.5  per  cent 
lower  than  the  average  of  1890  to  1899,  and  those  for  railway  freight 
service  9.1  per  cent  lower.  From  1899  to  1903,  while  the  general  aver- 
age of  commodity  prices  rose  11.7  per  cent,  railway  passenger  rates 
rose  1.4  per  cent  and  freight  rates  rose  5.3  per  cent.  In  other  words, 
the  amount  ()l)tained  for  selling  the  same  quantities  of  commodities  in 
general  would  buy  more  transportation  of  eitlier  freight  or  passen- 
gers in  1903  tlian  it  would  in  1899,  or,  to  reverse  the  form  of  the 
statement,  a  particular  amount  of  railway  service  would  buy  less  in 
commodities  in  1903  than  in  1899.     The  following  table  shows  com- 


BEGULATION    OP   RAILWAY   BATES. 


8559 


parisons  for  each  of  the  different  groups  of  commodities  according 
to  the  classification  adopted  by  Colonel  Wright : 

Comparisotis  of  index  nmnbers — Average  rates  and  prices  of  the  years  1890  to 

1S09,  inclusive. 


Items. 


Railway  rates: 

Passenger 

Freight 

Wholesale  prices: 

Farm  products 

Food,  etc 

Clothes  and  clothing 

Fuel  and  lighting 

Metals  and  implements 

Lumber  and  building  materials 

Drugs  and  chbmicals 

House-furnishing  goods 

Miscellane< )us  articles 

All  commodities 


Year. 


Per  cent. 
96.8 
86.8 


100.0 
98.8 
96. 

106. 

114. 

106.8 

111.8 
96.1 
97.7 

101.7 


,7 
.0 

7 


Tear. 


Per  cent. 
97.6 
90.9 

US.  8 
107.1 
106.6 
149.8 
117.6 
121.4 
112.6 
118.0 
118.6 
118.6 


Increase. 


Ptr 


(nnt» 
L85 
6.88 

18.80 

8.96 

10.24 

42.19 

2.63 

14.74 

1.17 

18.88 

16.27 

11.70 


As  this  subject  is  important  enough  to  justify  going  further  into 
details,  I  introduce  a  table  showing  comparisons  similar  to  those  in 
the  foregoing  and  based  upon  specific  commodities  instead  of  classes 
of  commodities,  the  data  for  prices  being  from  pages  636  et  seq.  of 
the  Eighteenth  Annual  Report  of  Commissioner  of  Labor  Wright : 


Bates: 

Per  passenger  mile 

Per  freight  ton-mile 

Prices: 

Apples,  evaporated 

B^ns,  dry 

Beef,  fresh,  roasts,  and  stews 

Beef,  fresh,  steaks 

Beef,  salt 

Bread,  wheat 

Butter 

Cheeee 

Chickens 

Coffee 

Com  meal 

Eggs 

Fish,  fresh 

Pish,  salt 

Flour,  wheat 

liord - 

Milk,  fresh 

Molaiases 

Mutton  and  lamb 

Pork,  fresh 

Pork,  salt,  bacon 

Pork,  salt,  dry  or  pickled  — 

Pork,  salt,  ham 

Potatoes,  Irish 

Prunes 

Rice 

Sugar 

Tea 

Veal 

Vinegar 


Index  numbers. 

Increase. 

1899. 

1903. 

Per  cent. 

06.2 

97.5 

1.85 

86.3 

90.9 

5.88 

W.5 

100.8 

1.81 

99.7 

U8.1 

18.46 

108.7 

iiai 

9.06 

103.9 

112.9 

8.66 

108.2 

108.8 

6.48 

99.6 

100.2 

.60 

»        97.7 

110.8 

ia4i 

1(18.4 

109.4 

6.81 

101.8 

118.5 

16.40 

90.5 

89.8 

al.88 

95.1 

120.7 

26.92 

101.1 

125.8 

28.94 

100.2 

107.8 

7.00 

100.2 

106.4 

8.18 

94.6 

101.2 

6.98 

97.1 

126.7 

80.48 

98.9 

105.8 

6.98 

08.2 

108.8 

6.70 

102.6 

112.6 

9.75 

101.7 

127.0 

24.80 

102.9 

139.8 

85.86 

101.8 

129.0 

26.78 

99.2 

121.8 

22.28 

96.1 

114.8 

19.46 

K>.1 

80.2 

a5.76 

102.4 

103.9 

1.46 

101.7 

96.1 

«5.51 

104.4 

106.0 

1.53 

108.7 

114.9 

10.80 

98.8 

90.1 

.81 

a  Decrease. 


An  examination  of  the  foregoing  table  shows  that  it  includes  index 
numbers  based  upon  price  quotations  representing  30  specific  com- 
modities, and  that  of  these  30  commodities  24  advanced  more  rapidly 
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between  1899  and  1903  than  railway  passenger  charges,  while  22 
advanced  more  rapidly  than  railway  freight  rates. 

The  most  valuable  index  numbers  compiled  in  the  United  States  by 
private  statisticians  are  those  regularly  published  in  Dun's  Review. 
These  figures  aim  to  show  the  specific  cost  at  different  periods  of  the 
average  quantity  of  commodities  of  different  classes  required  for  one 
year's  consumption  by  tlie  average  inhabitant  of  the  United  States. 
From  these  figures  it  appears  that  the  wholesale  cost  of  commodities 
required  by  the  average  citizen  was,  at  the  prices  of  July  1,  1887, 
$85.23,  while  at  those  of  July  1,  1903,  it  was  $99.46.  These  figures 
are  regarded  as  of  sufficient  importance  by  the  statistician  in  charge 
of  the  Bureau  of  Statistics  oi  the  Department  of  Commerce  and 
Labor  to  be  repeated  in  his  monthly  reports.  In  the  following  table 
I  have  shown  all  of  the  index  numbers  compiled  for  Dun's  Keview 
for  July  1  of  each  year  from  1899  to  1903,  inclusive: 

Dun's  index  numbers. 

[Prom  Monthly  Summary  of  Commerce  and  Finance  of  the  United  States,  published  by  the 
Bureau  of  Statistics  of  the  Department  of  Commerce  and  Labor,  for  September,  1904, 
pases  1751-1752.1 


On  July  1— 


1899 
19U0 
1901 

ma 

1903 


Bread- 

stuflfs. 

Meata. 

Dairy 
and  gar- 
den. 

other 
food. 

Cloth- 
ing. 

Metals. 

Miscel- 
laneous. 

$12,969 
16,070 
16,617 
16,826 
16,765 

$18,488 
U,8i<8 
14,904 

17,473 

$7,988 
8,906 
9,430 

11,628 
9,269 

$10,974 
10,9t)l 
11,0:* 
12,567 
13,083 

$9,157 
9,482 
9,08f) 
8,748 
9,186 

$15,021 
16,324 
15.098 
14,533 
17,136 

$15,6R5 
14,834 
15,344 
16,084 
16,544 

ToUl. 


186.287 
91,415 
91,500 

101,910 
99,456 


It  may  be  assumed  for  the  purposes  of  calculation  that  in  each  of 
the  items  of  the  foregoing  table  10  per  cent  represented  the  cost,  in 
1899,  of  the  railway  transportation  necessarily  involved  in  placing 
the  goods  at  the  locations  where  they  were  required  for  consumption. 
Assuming  that  this  was  true  in  1899,  and  that  the  same  volume  of 
each  class  of  commodities  required,  at  the  higlier  prices  and  the,  nom- 
inally, somewhat  higher  railway  rates  of  the  succeeding  years,  pre- 
cisely the  same  quantity  of  transportation,  I  have  shown  in  the  table 
which  I  shall  now  introduce  the  proportion  which  the  cost  of  the 
same  amount  of  transportation  bore  to  the  cost  of  the  same  quantity 
of  commodities  in  each  later  vear. 

Percentage  of  per  capita  cost  required  for  transportation. 


Year. 


1899 
1900 
1901 
1902 
1908 


Bread- 
stuffs. 

Meats. 

Dairy 

and 

garden. 

10.00 

10.16 

10.33 

9.16 

8.86 

other 
food. 

noth- 
ing. 

Metals. 

Miscel- 
laneous. 

10.00 
9.12 

6.87 
8.14 

10.00 
9.03 

8.78 
7.18 
9.08 

10.00 
9.73 
10.44 
10.95 
10.51 

10.00 

9.25 

10.29 

10. 10 

9.23 

10.00 
10.58 
10.53 
10.14 
9.94 

10.00 
8.15 
8.10 
8.06 
8.17 

TotaL 


10.  OD 
9.38 
9.64 
8.74 
9.08 


The  foregoing  table  shows  that  the  prices  of  the  commodities  rep- 
reseuted  increased  so  much  more  rapidly  than  railway  rates  that,  if 
the  quantity  of  transportation  bore  the  same  proportion  to  quantity 
of  commodities  in  1903  that  it  bore  in  1899,  the  cost  of  transportation 
would  have  been  but  9.03  per  cent  of  the  value  of  the  commodities  for 
every  10  per  cent  of  that  value  which  it  cost  in  1899. 
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It  would  be  possible  to  make  extended  comparisons  between  the 
prices  of  particular  commodities  and  the  rates  which  they  pay  when 
shipped  over  the  regular  lines  of  traffic.  I  have  attempted  such  a 
comparison  in  the  case  of  wheat,  using  the  farm  prices  reported  by 
the  United  States  Department  of  Agriculture  (Yearbook,  1903,  p. 
601),  and  the  average  rates  per  bushel  on  wheat  shipped  from  .Chicago 
to  New  York  over  the  all-rail  routes  shown  in  the  Statistical  Abstract 
for  1903  (pp.  403  to  409) .    These  comparisons  follow : 

Wheat  rates  aud  prices. 


Year. 

Avera^ 
farm  price 
•per  bn»liel. 

Average  rate 
per  bushel, 
Cliicago  to 

New  York,  all- 
raU. 

Number  of  ba»h- 
elstrazumorted 
from  Cnicago 
to  New  York 
for  the  price  of 
1  bushel. 

1890 

1900 

1901 

1902 

1906 

Cents. 
58.4 
61.9 
62.4 
68.0 
69.6 

Cents. 
11.18 
9.06 
9.02 
8.76 
8.80 

6.26 

6.82 
6.91 
7.20 

7.82 

It  appears  from  the  foregoing  that  the  price  of  wheat  was  lower  in 
1899  than  in  every  one  of  the  four  years  which  followed,  and  that  the 
railway  rate  charged  for  moving  a  bushel  of  wheat  fi'om  Chicago  to 
New  York  was  higher  in  1899  than  in  any  succeeding  year.  Compar- 
ing farm  prices  with  rates,  it  appears  that  1  bushel  m  everv  5^  was 
required  to  pay  the  cost  of  transportation  from  Chicago  to  New  York 
in  1899,  while  in  1903  1  bushel  would  pay  the  cost  of  transporting 
more  than  TJ  bushels. 

The  following  table,  also  based  upon  farm  prices  as  shown  in  the 
Yearbook  of  the  Department  of  Agriculture  for  the  year  1903,  shows 
the  values  per  unit  of  different  farm  products  and  farm  animals,  and 
the  amount  of  transportation,  both  passenger  and  freight,  purchas- 
able for  a  single  unit  of  each : 

Railway  rates  and  farm  prices. 


Unit  of  meas- 
ure. 

BuHhel 

do .» 

Price  per  unit. 

Miles  of  railway  trauflportation  purchaflable 
for  the  prico  of  1  unit. 

Oommodity. 

For  1  passenger. 

For  1  ton  of  freight. 

1899. 

1908. 

1899. 

1908. 

Increase. 

1899. 

1903. 

Increase. 

Oom 

.2*9 
.4(13 
.510 
.667 
.890 
7.27 
;J7.40 
44.96 

22.?.» 
2.75 
4.40 

$0,426 
.«(«5 
.341 
.466 
.646 
.«07 

.m4 

9.08 
67.93 
78.88 
29.21 
16.32 
2.60 
6.16 

16 

30 

21 
36 

Per  cent. 
40.  (JO 
16.67 
30.77 
16.00 
8.86 
7.14 

42 

81 
84 
66 
70 

77 

66 
91 
46 

60 
71 
80 
80 
1.190 

Per  cent. 
33.33 

Wheat 

12.35 

Oats 

do 

13          17 

32.36 

Barley 

<lo 

20 
26 

28 

23 

27 
30 

7.44 

Rye 

Buckwheat 

rlo 

do 

1.43 
3.90 

Potatoes 

do. 

20         31 

368        453 

1,891     3.386 

66.00         64 

48.16 

Hi^y 

Ton 

Eurh 

do 

2:110 
79.06 

l,0(Vi 

18.63 

Horses 

6. 166     8:903 

72.34 

Mules 

2,273 
1,499 

1.466 

72.99     6,210  ,10,:J38 
<o)       :  4.01)7     3.828 

66.47 

MUch  nnwfi .      . 

do 

(a) 

Other  cattle 

Sheep 

do 

do 

1,162,    '814 
\:f&       129 

(a)       13,148 
(a)             380 

2.i:» 
»:i9 

i 

Hoffs 

do 

807 

30.29        608        806 

afe.67 

mm-w^-*  -..«--.-.--..... 

a  Decrease. 
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RAILWAY  RATES  AND  WAGES. 

Just  as  the  receipts  from  railway  service  will  purchase  less  of  com- 
modities, and  just  as  commodities  will  purchase  more  railway  serrioe, 
changes  in  wages,  taken  in  connection  with  changes  in  railway  ratCG, 
have  producea  a  condition  by  which  the  railways  now  have  to  per- 
form more  service  in  order  to  pay  the  average  day's  wages  of  their 
employees  than  they  did  at  the  average  wages  and  rates  of  1899; 
or,  reversing  the  proposition,  the  average  day's  labor  will  now  pur- 
chase more  transportation  than  in  1899.  The  following  table  shows 
for  different  classes  of  railway  employees,  the  number  in  each  class, 
the  total  wages  paid  to  that  class  in  1903,  and  the  number  of  miles 
which  a  ton  of  freight  had  to  be  moved  in  1899  and  in  1903  in  order 
to  pay  for  one  day's  labor  of  each  kind.  The  concluding  column 
shows  the  increased  percentage  of  service  which  had  to  be  performed 
to  pay  for  one  day  of  each  kind  of  labor. 
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From  the  foregoing  it  appears  that  in  order  to  pay  for  one  day's 
tabor  on  the  part  of  tne  average  station  agent  a  ton  of  freight  had  to 
be  carried  245  miles  in  1903,  as  against  240  miles  in  1899.  The  pur- 
chasing power  of  labor  in  general  is  indicated  by  the  following  table, 
in  which  the  statistics  of  wages  are  from  the  reports  of  Commissioner 
of  Labor  Wright ; 

Oeneral  wages  and  railuHiy  rates. 
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It  appears  from  the  foregoing  that  the  average  blacksmith  earned 
27.37  cents  per  hour  in  1899  and  29.62  cents  per  hour  in  1903.  At 
the  passenger  rates  of  1899  his  hour's  earnings  in  that  year  would 
buy  13.3  miles  of  railway  transportation.  In  1903,  although  passen- 
ger rates  had  slightly  advancecl,  his  earnings  had  advanced  so  much 
more  rapidly  that  for  an  hour's  labor  he  could  obtain  14.8  miles  of 
travel.  At  the  freight  rates  of  1899  and  the  rates  of  wages  then 
prevailing  the  average  hour's  earnings  of  the  same  blacksmith  would 
nave  been  sufficient  to  pay  for  carrying  a  ton  of  freight  36.4  miles,  but 
at  the  wages  and  rates  of  1903  his  hour's  labor  would  have  paid  for 
moving  a  ton  38.8  miles.  Similar  results  are  seen  throughout  the 
table;  the  increases  in  the  purchasing  power  being  sometimes  much 
greater  than  those  noted. 

I  submit  to  the  gentlemen  of  the  committee  that  the  foregoing 
data,  taken  from  Government  reports  of  unimpeachable  authority, 
prove  that  the  advanced  railway  rates  which  nave  been  so  loudly 
exploited  are  increases  in  name  only.  What  actually  happened  is 
that  prices  of  commodities  rose  so  rapidly  and  so  greatly  that  it  was 
absolutely  necessary  in  order  to  avoid  railway  bankruptcy  to  adjust 
charges  to  the  enhanced  cost  of  labor  and  supplies.  The  adjust- 
ment was  somewhat  tardily  undertaken  and  not  until  gr^at  losses 
had  been  sustained  through  the  increased  cost  of  nearly  every  item 
necessary  to  operation.  When  the  changes  were  made  they  were 
made  with  a  profound  sense  of  the  delicacy  of  the  adjustment  of 
business  conditions  to  the  charges  established  in  the  schedules,  with 
full  recognition  of  the  wide  acceptance  of  the  theory  that  although 
the  scheduled  rates  may  be  reduced  they  are  unlikely  ever  to  oe 
increased.  In  spite  of  the  pressure  of  increased  wages  and  prices, 
the  level  of  railway  rates  was  not  moved  upward  far  enough  to 
restore  its  old  relation  to  the  general  level  of  either.  In  other  words, 
the  nominal  advances  in  railway  charges  did  not,  on  the  whole,  make 
up  for  more  than  a  small  and  insignificant  proportion  of  the  advance 
in  the  cost  of  labor  and  supplies. 

THE   STABILITY  OF  THE  TON-MILE  UNIT. 

So  plainly  was  the  fact  just  recited  to  be  read  in  the  statistics  of 
average  earnings  per  ton  per  mile  compiled  by  the  Commission  itself 
that,  in  submitting  to  the  Senate  the  report  printed  as  Document  No. 
257,  it  attempted  to  discredit  what  has  always  been  regarded  as  the 
most  satisfactory  available  standard  for  measuring  the  trend  of  rates. 
Therefore  we  find  it  asserted  in  the  report  that — 

It  may  be  said  that  there  is  a  constant  tendency  toward  an  Increase  In  the 
percentage  of  the  tonnage  of  low-grade  freight,  so  tliat  if  there  had  been  no 
advances  in  rates  or  classification  since  the  year  ending  June  30,  1899,  it  is 
safe  to  say  that  the  average  rate  per  ton  for  each  of  the  subsequent  years 
would  have  been  somewhat  less  than  for  that  year. 

In  other  words,  the  Commission  believes  that  the  change  in  the 
character  of  the  traffic  carried  between  1899  and  1903  was  such  that 
had  every  rate  schedule  remained  as  it  was  at  the  beginning  of  the 
period  the  average  representing  receipts  per  ton  per  mile  would  have 
declined.  This  contention  is  important  if  it  is  true;  if  it  is  untrue 
its  fallacy  ought  to  be  exposed.  Its  weakness  will  be  apparent  at 
once  to  anyone  at  all  conversant  with  railroad  affairs  and  industrial 
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conditions.  The  Commission  does  not  say  that  the  percentage  of 
low-class  freight  is  higher  than  it  was  twenty-five  or  thirty  years  ago. 
That  might  raise  a  more  serious  question.  But  the  statement  is  the 
much  more  limited  one,  that  "  since  the  year  ending  June  30,  1890," 
there  has  been  "  a  constant  tendency  ^'  toward  an  increase  in  the  i>er- 
centage  of  low-grade  freight,  with  the  result  that  "  if  there  had  been 
no  advances  in  rates  or  classification  "  the  average  rate  per  ton-mile 
''  for  each  of  the  years  "  subsequent  to  18D9  "  would  have  been  some- 
what less  than  for  that  year." 

The  question  therefore  arises,  what  was  going  on  in  business  affairs 
in  the  four  years  from  1899  to  1903  that  there  should  have  been  '*  a 
constant  tendency  toward  an  increase  in  the  percentage  "  of  low-grade 
freight  each  year?  The  period  was  one  of  unprecedented  industrial 
activity,  and  the  increase  in  the  quantity  of  low -grade- freight  was 
unquestioiuibly  of  really  noteworthy  dimensions.  But  it  by  no  means 
follows  that  the  ratio  of  low-grade  freight  to  the  total  tonnage  was 
increased.  Low-grade  traffic  has  long  formed  a  preponderating  pro- 
portion of  the  whoh^,  and  hence  even  to  maintain  the  old  ratio  these 
classes  of  tonnage  must  increase  very  much  faster  in  quantity  than 
other  dasst^s.  It  is  this  expansion  in  the  quantity  of  low-class  ton- 
nage that  is  most  manifest  to  the  superficial. 

Obviously  an  increase  in  the  percentage  of  low-class  freight  would 
involve  a  reduction  in  the  percentage  of  high-class  freight.  As  it 
happens,  circumstances  and  conditions  do  not  afford  warrant  for  the 
belief  in  such  a  reduction.  High-class  freight  consists  of  merchan- 
dise, manufactures,  and  miscellaneous  articles  and  commodities  of 
considerable  value  in  regard  to  bidk,  and  therefore  able  to  stand 
liigh  rates,  since  the  transportation  charge,  even  at  such  rates,  can 
constitute  only  a  small  part  of  the  cost  of  the  goods  at  point  of  deliv- 
ery. Dry  goods  is  one  of  the  items  of  high-class  freight.  Manufac- 
tures and  finished  goods  generaly  fall  in  the  same  category.  What 
controls  the  volume  of  the  shipments  of  these  goods?  The  demand, 
of  course,  and  this  demand  naturally  varies  according  to  the  con- 
sumptive requirements  of  the  population.  These  requirements  in 
turn  are  dei)endent  upon  business  conditions — upon  whether  labor  is 
fully  and  profitably  em2:)loyed  and  upon  w^hether  manufacturei-s, 
merchants,  and  producers  arc  making  money. 

During  the  four  years  from  1899  to  1903  all  classes  of  the  popula- 
tion were  extremely  prosperous.  Wage-earners  had  no  difficulty  in 
finding  employment  and  many  worked  oveitime.  Their  rates  of  pay 
were  increased  again  and  again — in  fact,  they  could  command  their 
own  terms.  Manufacturers  turned  out  more  goods  than  in  any  pre- 
vious similar  period  in  their  business  experience.  Merchants  and 
traders  increased  their  sales  correspondingly,  while  the  farming 
community  encountered  no  setback  in  its  long  era  of  good  times. 
In  brief,  everyone  w^as  in  a  condition  to  buy  (m  an  extensive  scale. 
In  such  a  state  of  things  the  percentage  of  high-class  freight  shipped 
over  the  railroads  could  not  decrease.  Is  there  not  rather  every 
reason  for  thinking  that  it  would  necessarily  increase? 

These  are  general  observations,  but  they  find  full  support  in  a 
stutly  of  the  statistics  available  for  that  purpose.  Of  all  traffic 
changes,  those  in  the  territorial  distribution  of  tonnage  movement 
are  rnost  accurately  and  comprehensively  portrayed  by  published 
statistics.    The  Commission's  Statistician  long  ago  adopted  a  geo- 

aphical  classification  of  the  data  which  he  compiles,  and  the 
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averages  in  which  his  conchislons  are  expressed  are  presented  for 
each  of  ten  groat  divisions  of  the  country  as  well  as  for  the  United 
States  as  an  wliole.  In  18!t9  there  were  three  of  these  divisions  in 
which  the  average  receipts  per  ton  per  mile  were  lower  than  6  mills, 
the  range  l)eing  from  5.29  mills  in  Group  III  to  5.94  mills  in  Group 
IV.  The  lowts^t  aveiagc  for  any  otlier  group  was  8.07  mills  and 
the  highest  11. SO  mills.  The  average  for  the  entire  country  was  7.24 
miJls,  tlie  lowest  of  any  year  in  the  liistory  of  the  American  railway 
system.  Figures  for  the  yaar  1903  show  tliat  the  average  revenue 
per  ton  of  freight  per  mile  for  tlio  entire  country  was  7.63  mills,  an 
advance  over  1899  of  not  quite  four-tenths  of  a  mill. 

In  1899  55.4.5  i)er  cent  or  the  traffic  movement  of  the  United  States 
was  within  the  three  groups  where  rates  were  lowest,  none  of  wliich 
had  an  average  of  receipts  per  ton  per  mile  as  high  as  6  mills.  From 
1899. to  1903,  the  ton  mileage  of  the  country  increased  40.07  i>er  cent, 
and  of  this  groat  increase  57,37  went  to  tlie  groui>s  in  which  the 
average  iu  1899  exceeded  8  mills.  The  business  of  the  three  groups 
having  low  rates  grew  but  30.81  per  cent,  while  that  of  the  seven 
higher  groups  grew  very  much  more  rapidly,  or  actually  51.60  per 
cent.  Thus  changes  in  the  geographical  distribution  of  traffic,  whioh 
can  easily  be  traced  in  the  Commission's  reports,  wpuld  have  resulted 
in  a  higher  instead  of  a  lower  average  rate  per  ton  per  mile  "  had 
Ihore  boon  no  advance  in  rates  or  clas.sifi cation." 

The  following  table  shows  the  ton  mileage  of  each  group  for  the 
years  1899  and  1903,  with  the  [lercentages  of  increase. 
T07t-mileage. 
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The  precise  influence  of  these  changes  in  the  geognvplncal  distri- 
bution of  tonnage  can  bo  measured  by  nsing  the  traffic  movement 
of  each  gioup  in  1903  as  a  "  weight "  to  be  applied  to  the  average  ton- 
mile  revenue  of  the  sjime  group  in  1899,  and  thus  obtaining  a  weighted 
average.     Such  a  calculation  is  shown  below : 
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In  order  to  ascertain  from  the  foregoing  what  would  have  been  the 
effect  of  the  changed  geographical  distribution  of  tonnage  had  there 
been  no  changes  in  average  rates  within  the  different  groups,  it  is  nec- 
essaiy  to  divide  the  total  of  the  last  cohimn  by  the  total  of  that 
directly  at  the  left.  The  quoti(Mit  thus  obtained  is  7.39  mills,  and 
the  calculation  shows  that  0.15  mill  of  the  rise  of  0.39  mill  from  1899 
to  1903,  or  38.40  per  cent,  is  accounted  for  by  mere  changes  in  the 
geographical  distribution  of  traflic. 

Beyond  the  changed  distribution  of  traffic  there  is,  however,  a  great 
deal  of  evidence  that  the  ton-mile  unit  is  moving  upward  rather  than 
downward  in  quality.  The  opinion  to  the  contrary  is  based  pri- 
marily upon  the  importance  of  niine  products  in  the  aggregate  ton- 
nage of  the  country.  The  notion  that  this  great  class,  which  repre- 
sented 51.47  per  cent  of  the  country's  railway  traffic  in  1899  and 
51.56  per  cent  in  1003,  is  carried  at  the  lowest  rates  is  not  supported 
by  the  facts.  One-fifth  of  it  is  anthracite  coal,  which  is  charged  for 
at  rates  that  considerably  exceed  the  general  average  of  the  ooimtry, 
while  more  than  a  quarter  moves  in  those  portions  of  the  country 
comprised  in  Groups  VI,  VII,  VIII,  IX,  ancl  X,  in  which  traffic  con- 
ditions still  require  rates  considerably  above  the  average. 

Generally  speaking,  the  classes  of  traffic  which  move  at  the  lowest 
rates  arc  farm  products,  including  both  vegetable  and  animal  prod- 
ucts in  that  designation,  lliis  class  of  traffic  has  not  grown,  and  in 
the  nature  of  things  could  not  have  grown  as  rapidly  as  others. 
*'  Products  of  agriculture  "  supplied  11.33  per  cent  of  the  railway  ton- 
nage of  1899  and  but  9.5()  per  cent  in  1903,  while  during  the  same 
years  the  proportions  supplied  by  "  products  of  animals  "  fell  off  from 
3.12  per  cent  to  2.G3  per  cent.  Manufactured  articles,  which  made 
up  but  13.45  per  cent  of  all  tonnage  in  1899  and  moved  at  relatively 
high  rates,  supplied  14.39  per  cent  of  the  total  in  1903.  These  data 
clearly  tend  toward  a  conclusion  diametrically  opposed  to  that  quoted 
from  the  Commission's  report. 

Although  detailed  statistics  are  not  available,  the  well-known  fact 
that  west-bound  traffic  has  since  1899  grown  so  as  to  constitute  an 
unprecedentedly  heavy  proportion  of  the  total  is  also  strong  evi- 
dence in  the  same  direction.  East-bound  movement  is  commonly  of 
low^ -grade  freight,  ])aying  relatively  low  rates;  west-bound  movement 
is  of  higher  ffrade  and  pays  relatively  higher  rates.  Not  only  is  the 
contention  or  the  Commission  "  not  proven,"  but  it  is  cle^r  that  the 
ton-mile  unit  was  of  higher  average  quality  in  1903  than  in  1899. 

SINGULAR  OMISSIONS  AND  STRANGE  INCLUSIONS. 

Before  parting  with  Document  No.  257  it  is  worth  while  to  note 
that  while  ostensibly  a  response  to  a  resolution  of  the  Senate  it  did 
not  resj)()nd  to  any  resolution  ever  adopted,  but  did  respond  to  one 
which  failed  of  a(ioi)tion.  Important  ract.s  called  for  in  the  resolu- 
tion which  was  passed  ^yere  omitted,  while,  as  has  been  shown, 
improbable  estimate's  were  resorted  to  in  order  to  include  matters 
concerning  which  no  inquiry  had  been  addressed  to  the  Commission. 

The  resolution  which  was  introduced  but  never  adopted  and  that 
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which  was  passed  appear  in  parallel  columns  below,  the  former  being 
correctly  designated  as  the  one  responded  to  by  the  Commission : 


ADOPTED. 

The  resolution   which  was  not 
auHwered, 

Resolved,  That  the  Interstate  Com- 
merce C'oniinission  is  hereby  directed 
to  furnish  tlie  Senate,  as  speedily  as 
may  be  practicable,  a  report  showing 
tlie  principal  changes  in  railway  tariff 
rates,  whether  resulting  from  the 
adoption  of  new  rates  or  the  amend- 
ment of  freight  classifications,  and  an 
estimate  of  the  effect  of  such  changes 
upon  the  yross  and  net  revenues  of 
railway  corporations  In  the  United 
States  during  each  of  the  fiscal  years 
ending  June  30,  1000,  1901,  1902,  and 
1903,  as  compared  with  the  gross  and 
net  nnennes  that  would  have  l>een  de- 
rived by  them  under  the  rates  and 
freight  classifications  in  force  during 
the  fiscal  year  ending  June  30,  1H99; 
and  also  report  the  changes  in  cost  of 
operation  and  maintenance  of  said  rail- 
irays  for  said  years. 


NOT  ADOPTED. 

TJie  resolution  which  was  answered. 

Resolved,  That  the  Interstate  Com- 
merce Commission  is  herel)y  directcKl 
to  furnish  tlie  Senate,  as  speedily  as 
may  be  practicable,  a  repc)rt  showing 
the  principal  changes  in  railway  tariff 
rates,  whether  resulting  from  the 
adoption  of  new  rates  or  the  amend- 
ment of  freight  classifications,  and  an 
estimate  of  the  effect  of  such  changes 
upon  the  revenues  of  railway  corpora- 
tions in  the  United  States  during  each 
of  the  fiscal  years  ending  June  30, 
1900,  1901,  1902,  and  1903,  as  compared 
with  the  revenues  that  would  have 
been  derivetl  by  them  under  the  rates 
and  freight  classifications  in  force  dur- 
ing the  fiscal  year  ending  Jinie  30, 
1899.  And  that  said  Commission  also 
include  in  such  report  such  estimate 
as  may  he  practicable  of  the  effect  of 
such  changes  in  rates  and  freight  das- 
sificatiQns  upon  the  revenues  of  said 
railtcay  corporations  derived  from  the 
transportation  of  leading  commodities, 
for  example,  iron  and  steel  articles, 
coal,  lumber,  grain,  flour,  hay,  and 
sugar,  during  the  periods  above  men- 
tioned. 

The  words  in  italics  in  the  resolution  that  was  not  adopted,  as 
printed  above,  were  omitted  in  the  resolution  as  finally  passed  and 
those  printed  in  italics  in  the  latter  were  not  in  the  former.  Yet 
Document  No.  257  replies  to  all  the  ultimately  omitted  inquiries  of 
the  unadopted  resolution  and  affords  no  answer  to  the  inquiries  added 
to  the  resolution  that  passed.  The  Commission's  "  Preliminary  re- 
port on  the  income  account  of  railways,"  for  the  fiscal  year  1903,  is 
dated  December  12^  190e3,  and  shows  that  the  operating  expenses  of 
"  about  98  per  cent "  of  the  railway  mileage  of  the  country  for  the 
fiscal  year  1903  was  $1,248,520,483,  or  $301,551,484  more  tlian  the  cost 
of  operating  all  the  railways  in  1899.  Yet  the  Commission,  while 
inserting  in  Document  No.  257,  which  is  dated  March  24,  1904,  figures 
for  freight  tonnage  and  earnings  which  cover  but  98  per  cent  of  the 
existing  mileage,  failed  to  include  the  expenses  of  operation  for  1903, 
asked  for  by  the  resolution,  and  explained  the  omission  by  the  state- 
ment that  they  had  "  not  yet  been  compiled." 


INCREASED   USE   OF   RAILWAY   TRANSPORTATION. 

In  my  opinion,  the  best  evidence,  however,  that  railway  rates  are 
not  exorbitant  is  the  rapidly  increasing  use  of  railway  transportation, 
an  increase  which  is  not  understood  unless  it  is  borne  in  mind  that 
railway  service  enters  more  largely  into  the  economic  life  of  the 
people  of  the  United  States  than  into  that  of  the  people  of  any  other 
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nation.  This  was  true  in  the  year  1880,  when  the  number  of  tons  of 
freight  carried  one  mile  per  capita  of  population  was  only  645,  yet 
since  that  time  the  traffic  movement  per  head  of  population  has 
increased  more  than  threefold.  In  1903  no  less  than  2,155  tons  were 
carried  one  mile  per  capita  of  population.  These  data  are  shown  in 
the  following  table: 
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Significant  as  the  increases  rfiown  in  the  foregoing  are,  their  mean- 
ing will  be  Ix-tler  uppreliended  if  attention  is  called  to  the  fact  that 
this  growth  in  the  volume  of  railway  transportation  purchased  has 
outstripped  growth  in  almost  every  other  economic  factor  in  our 
national  life,  I'he  following  table  shows,  for  several  of  the  more 
important  elements  of  the  industrial  life  of  the  United  Stat«.s,  the 
volume  utilized  in  the  year  1903  as  compared  with  the  years  1880, 
1890,  and  1900: 
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The  foregoing,  which  is  based  upon  data  reported  by  the  Bureau 
of  Statistics  of  the  Department  of  Conunerce  and  Labor,  shows, 
among  otlier  things,  that  in  1903  the  people  of  the  United  States  pur- 
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chased  127  per  cent  more  railway  freight  service  than  in  1890. 
Between  the  same  years  the  amount  of  money  in  circulation  increased 
66  per  cent;  the  capital  of  national  banks,  16  per  cent;  Government 
expenditures,  83  per  cent;  the  value  of  foreign  trade,  48  per  cent;  the 
number  of  bushels  of  wheat  produced,  60  per  cent,  and  the  tonnage  of 
American  ships  on  the  Great  Lakes,  79  per  cent. 

REBATES  ELIMINATED. 

V 

The  second  allegation  in  support  of  the  proposed  legislation,  that 
there  is  unjust  discrimination  among  the  purchasers  of  transportnlion. 
is  seriously  confused  by  the  misleading  use  of  the  word  "  rebates.'' 
There  is  nothing  in  the  measure  which  passed  the  House  of  Repre- 
sentatives that  would  aflFect  rebates  except  as  it  would  increase  the 
incentive  to  cut  below  the  schedule  rates — a  result  that  is  extremely 
probable  should  such  a  measure  be  enacted.  A  rebate,  using  the  word 
in  its  broadest  sense,  is  any  device  by  which  one  shipper  of  f leight 
is  permitted  to  receive  service  for  a  smaller  payment  than  is  exacted 
from  some  other  shipper  for  a  like  and  contemporaneous  service. 

THE  LAW  AGAINST  REBATES. 

All  devices  of  this  sort  are  absolutely  prohibited  by  Federal  law, 
and  have  been  so  prohibited  for  nearly  eighteen  years.  The  language 
of  the  statute  is  broad  enough  to  cover  any  conceivable  device,  whether 
by  underbilling,  underweighing,  false  classification,  excessive  pay- 
ments for  the  use  of  shippers'  cars,  unreasonable  allowances  to  ter- 
minal railways  or  otherwise.  The  law  on  this  subject  was  materially 
strengthened  by  the  P^lkins  act,  approved  on  February  19, 1903,  which 
reads,  in  part,  as  follows : 

♦  ♦  ♦  nnd  it  shaU  be  unlawful  for  any  person,  persons,  or  corporation  to 
offer,  grant  or  givo,  or  to  solicit,  accept,  or  receive  any  rebate,  concession,  or 
discrimination  in  rcsi)ect  of  the  transportation  of  any  property  in  interst'ite  or 
foreign  connnerce  by  any  common  carrier  subject  to  said  act  to  rojnilate  com- 
merce and  tlie  acts  amendatory  thereto,  whereby  any  sucli  property  shall  by  any 
device  whatever  be  transiM)rtod  at  a  less  rate  than  tliat  nametl  in  th(»  tariffs  pub- 
lished and  filed  by  such  carrier,  as  Is  reciuired  by  said  Act  to  regulate  commerce 
and  the  acts  amendatory  thereto,  or  whereby  any  other  advantage  is  given  or 
discrimination  is  practiced. 

Violation  of  the  foregoing  is  a  misdemeanor,  punishable  by  a  fine, 
which  may  not  be  less  than  $1,000  nor  more  than  $20,000.  In  addi- 
tion to  these  penalties  the  statute  i^laces  in  the  hands  of  the  Interstate 
Commerce  Commission  a  most  powerful  instrument  for  the  enforce- 
ment of  the  laws  by  providing: 

That  wlicnever  the  Interstate  Commerce  Commiasion  shall  have  reasonable 
ground  for  belief  that  any  conunon  carrier  is  engaged  in  the  carriage  of  passen- 
gers or  freight  traffic  between  given  points  at  less  than  the  pu!»lishe<l  rates 
on  file,  or  is  conunitting  any  discriminations  forbidden  by  law,  a  i>etition  nmy 
be  presented  alleging  such  facts  to  the  circuit  court  of  the  United  States, 
sitting  in  etiuity,  having  jurisdiction;  ♦  ♦  •*  whereupon  it  shall  be  the  duty 
of  the  court  summarily  to  inquire  into  the  circumstances  upon  sucli  n()ti<'e  and 
In  such  manner  as  the  court  shall  direct,  and  without  the  formal  pleadings 
and  proceedings  applicable  to  dfdinary  suits  in  equity,  ♦  ♦  ♦  and  uinm 
being  satisfied  of  the  truth  of  the  allegations  of  said  petition,  said  court  shall 
enforce  an  observance  of  the  published  tariffs  or  direct  and  require  a  discon- 
tinuance of  such  discrimination  by  i)roper  orders,  writs,  and  process,     ♦     ♦     ♦ 
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SUCCESSFUL  OPERATION  OF  ELKINS  IJVW. 

Thus  "  goveriiinent  by  injunction  "  has  been  invoked  in  aid  of  the 
suppression  of  rebates.  Tn  his  annual  message  to  Congress  of  a  year 
ago  (transmitted  on  December  7,  1903),  the  President  declared 
concerning  this  legislation : 

The  Congress  ♦  ♦  ♦  has  secured  equal  treatment  to  all  producers  In  the 
transjKirtation  of  their  goods,  thus  taking  a  long  stride  fom'ard  In  making 
eflfei'tive  the  work  of  the  Interstate  Commerce  Commission. 

The  testimony  of  the  Interstate  Commerce  Commission,  as  given 
in  the  annual  report  which  it  submitted  to  Congress  on  December 
17, 1904,  is  thatr- 

As  to  that  branch  of  regulation  which  deals  with  the  publication  and  invari- 
able application  of  tariff  rates,  the  act  as  amended  by  the  Elkins  law  of  Feb- 
ruary 19,  1903,  appears  to  be  oi^eratlng  successfully  as  applied  to  carriers  sub- 
ject to  its  provisions.     ♦     ♦     ♦ 

Mr.  E.  P.  Bacon,  who  is  the  chief  legislative  agent  of  those  who 
wish  to  confer  rate-making  authority  upon  the  Commission,  on  De- 
cember 9,  1904,  while  addressing  the  Committee  on  Interstate  and 
Foreign  Commerce  of  the  House  of  Representatives,  was  asked 
wheth(T  he  had  "  heard  of  any  proceedings  against  the  railroads  in 
the  matter  of  rebates/'    He  replied  as  follows: 

I  have  not  heard  of  any  occasion  for  proceedings.  It  [meaning  the  Elkins 
law  of  February  19,  1903]  has  been  so  generally  observed  by  the  railways  since 
Its  jmssage  that  there  has  been  no  occasion  for  prosecution. 

During  the  same  hearing,  and  also  witJi  reference  to  the  Elkins 
Act,  Mr.  Bacon  said: 

That  ♦  ♦  ♦  has  been  productive  of  immense  good.  It  has  been  surprising, 
in  fact,  to  me  to  what  an  extent  that  bill  has  been  complied  with  by  the  trans* 
porta tion  companies,  and  in  fact  our  committee  has  been  unable  to  trace  any 
violation  of  that  bill  of  any  consequence.  There  have  been  some  devices  for 
defeating  it  by  the  establishment  of  sidetracks,  which  are  called  railroads,  so 
that  on  a  division  with  the  railroads  they  get  an  undue  proportion,  and  by  that 
means  obtaining  personal  discriminations,  iK»rsonal  favors,  and  personal  advan- 
tages. But  the  Conmilssion,  after  hearing  some  cases  in  that  direction,  have 
already  taken  steps  to  prevent  that  evasion  of  the  law. 

By  whatever  device  accomplished,  a  rebate  is  vicious  in  principle 
and  demoralizing  in  practice.  It  is  fortunate  that  it  offends  the 
American  spirit  of  fairness;  that  it  is  so  wholly  obnoxious  to  the 
people  that  its  condemnation  is  as  certain  and  as  general  as  it  deserves. 
Rebates  from  interstate  freight  charges  have  been  illegal  for  but 
eighteen  years,  and  the  laws  against  them  have  been  strengthened 
from  time  to  time  as  opportunities  for  their  perfection  have  been 
indicated  by  experience.  If  they  are  not  as  eifective  as  the  laws 
against  burglary  and  arson,  the  fact  may  be  set  down  as,  principally, 
evidence  of  the  slow  growth  of  higher  moral  ideals  amidst  the  strug- 
gles of  the  market  place. 

Further  strengthening  of  these  laws  should  be  welcomed  and  will 
be  welcomed  whenever  it  is  clear  that  the  changes  suggested  are  likely 
to  produce  the  results  desired. 

IMPORTANCE   OP   CLEAR   THINKING. 

It  would  be  most  unfortunate,  however,  if  the  improper  and  inap- 
propriate use  of  a  term  of  suc\\  smVsl^iv  ?»\\^^c^stion  as  the  word  rebate 
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should  result  in  the  enactment  of  unwise  laws  which  could  have  no 
relation  or  application  to  the  obnoxious  practice  to  which  that  term 
properly  applies. 

THE   ADJUSTMENT  OF   TARIBT  RATES. 

The  effort  to  discover  genuine  substance  behind  the  demand  for 
legislation  providing  new  and  extraordinary  means  for  the  revision 
of  the  rate  schedules  requires  lenses  of  great  magnifying  power. 
Of  course  there  are  the  perennial,  natural,  and  desirable  controver- 
sies among  localities  which  would  like  statutory  aid  in  their  efforts 
to  supplant  tlieir  commercial  rivals,  but  complaint  of  this  sort 
scarcely  supplies  an  adequate  measure  of  the  real  situation.  A  better 
one  is  to  be  foimd  in  the  records  of  the  Commission  itself.  The 
Commission  has  admitted  that  many  oi  th<3  complaints  which  it 
receives  are  unreasonable  and  baseless,  and  there  are  doubtless  many 
unreasonable  complaints  which  affect  the  public  sentiment  of  partic- 
ular localities  that  are  never  brought  to  its  official  attention.  Pos- 
sibly there  may  be  occasional  grounds  for  reasonable  complaints 
which  are  not  disclosed  by  its  records,  but  it  can  scarcely  be  con- 
tended that  it  has  not,  in  the  eighteen  years  of  its  existence,  gathered 
together  substantially  all  of  tTie  serious  controversies  between  the 
purchasers  of  railway  transportation  and  the  railway  corporations. 
We  may  turn,  then,  to  these  records  and  derive  from  them  an  ap- 
proximate measure  of  the  evils  which  constitute  the  only  basis  for 
the  radical  legislative  proposals  now  under  consideration. 

The  report  submitted  to  Congress  by  the  Commission  at  the  close 
of  the  last  calendar  year  showed  that  from  the  creation  of  the 
Commission,  on  February  4,  1887,  to  December,  1904,  it  had  received 
all  told,  precisely  4,012  complaints  against  railway  rates  and  railway 
methods.  This  is  an  average  of  something  over  200  every  year,  and 
perhaps  might  be  sufficient,  even  in  connection  with  an  industry  serv- 
ing 85,000,000  people  and  requiring  the  investment  of  eleven  billions 
of  dollars,  to  justifv  somewhat  radical  legislation  if  it  were  true 
that  under  existing  law  satisfactory  solutions  had  not  in  most  cases 
been  attainable,  fiut  3,223  of  these  complaints  are  classified  by  the 
Commission  as  "  informal,"  and  were  settled  under  the  existing  law 
by  its  friendly  mediation.  In  other  words,  in  all  these  cases  no  for- 
mal complaint  was  received,  no  formal  proceedings  were  instituted, 
no  report  and  opinion  was  filed,  no  order  issued,  no  litigation  ensued; 
yet  every  one  or  them  was  settled  to  the  mutual  satisfaction  of  those 
concerned.  The  Commission  has  never  seen  fit  to  report  the  number 
of  these  cases  in  which  the  settlement  which  it  secured  was  in  the 
form  of  a  concession  by  the  carrier,  or  the  number  in  which  tfle  person 
or  persons  complaining  were  finally  satisfied  that  no  concession  ought 
to  be  made. 

The  remaining  789  cases  have  been  formally  presented  to  the  Com- 
mission, but  only  359  of  them  have  been  pressed  to  final  determination 
by  that  body.  It  is  impossible  to  state  just  how  many  are  still  pend- 
ing, but  certainly  the  number  does  not  exceed  10  per  cent,  and  there 
are  probably  less  than  70  cases  now  pending.  In  other  words,  almost 
hall  of  the  789  formal  complaints  have  been  settled  by  agreement 
between  the  parties  or  by  ttie  witlidrawal  of  the  complaint  befoi:^^Vi& 
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Commission  has  had  time  to  investigate  and  decide.  Of  the  359 
wiiich  the  Commission  has  decided,  frequently  considering  two  or 
more  of  them  together  and  in  its  whole  history  having  rendered  but 
297  formal  decisions,  194,  or  scarcely  more  than  one-half  of  the  total, 
have  been  decided  in  favor  of  the  complainants.  The  balance  have 
been  dismissed  because  there  was  no  legal  ground  for  complaint.  In 
the  194  cases  decided  in  favor  of  the  complainants  the  Commission 
has  with  a  few  exceptions  issued  formal  orders  requiring  the  carriers 
to  change  their  rates  or  to  modify  their  regulations.  Probably  about 
05  per  cent  of  these  orders  have  been  promptly  and  voluntarily 
obeyed  by  the  carriers  against  which  they  were  directed.  A  report, 
submitted  to  the  United  States  Senate  by  the  Commission  on  Decem- 
ber 21,  1896  (Senate  Doc.  No.  30,  54th  Cong.,  2d  sess.),  shows  the 
action  taken  in  107  instances,  in  which  the  decision  of  the  Commission 
was  more  or  less  favorable  to  the  complainants.  From  this  re{K)rt  it 
appears  that  in  58  of  the  107  cases  included  there  was  complete,  vol- 
untary obedience  to  the  Commission's  order.  In  11  more  there  was 
voluntary,  partial  obedience,  while  in  another  case  the  Commission 
reports  that  "  some  changes  "  were  made.  It  is  to  be  observed  con- 
cerning these  12  cases  that  the  degree  of  obedience  was  at  least  suffi- 
cient to  prevent  further  action  on  the  part  of  the  Commission  or  the 
complainants.  It  appears,  therefore,  that  in  107  cases  there  were 
only  37  in  which  the  defendants  declined  substantially  to  comply 
with  the  Commission's  recommendations.  The  facts  concerning  these 
cases  merit  and  will  receive  attention  hereafter. 

Information  on  this  subject  is  brought  to  a  later  date  by  the  state- 
ment supplied  to  Senator  Kean  by  the  Commission,  and  printed  on 
pages  68  and  69  of  the  "  Hearing**  before  the  Committee  on  Intei*stjite 
Commerce  of  the  Senate,"  of  April  19,  1905.  This  statement  relates 
to  60  cases  decided  between  December  3,  1887,  and  June  25,  1904,  "  in 
which  the  Commission  found  rates  complained  of  to  be  unreasonable 
and  ordered  them  to  be  discontinued."  It  shows  that  in  26  cases  the 
orders  of  the  Commission  were  completely  obeyed  and  that  in  13 
cases  they  were  partially  obeyed.  As  no  suits  were  brought  in 
any  of  the  cases  in  which  the  obedience  is  described  as  "  partial," 
the  action  may  be  presumed  to  have  been  satisfactory  to  me  com- 
plainants. Oi  the  21  cases  in  which  the  orders  of  the  Commission 
were  not  obeyed,  suits  had  been  brought,  at  the  date  on  which  the 
statement  was  made,  in  19,  and  in  16  of  these  the  courts  had 
decided  that  there  were  no  lawful  orders,  that  the  pseudo  orders 
issued  had  no  legal  force,  and,  in  effect,  that  they  ought  not  to  have 
been  obeyed.  The  decision  in  the  Freight  Bureau  cases  (167  U.  S., 
479),  wjiich  the  Commission  always  refers  to  as  having  established 
the  interpretation  of  the  law  to  the  effect  that  the  Commission  has  no 
rate-making  power  (although  this  was  in  fact  clearly  decided  moro 
than  a  year  before  in  the  Social  Circle  case  (162  U.  S.,  184,  decided 
on  March  30,  1896),  was  decided  on  May  27,  1897.  The  following 
table  shows  that  there  has  been  more  frequent  and  more  complete 
compliance  with  the  Commission's  orders  since  that  date  than  before. 
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Ordaa  requiring  changes  in  rates. 


Lssued— 

Number 
issued. 

Nnmber 
complete- 
ly obeyed. 

Number 
partially 
obeyed. 

Percent- 

ag:o  wholly 

or  partly 

obeyed. 

Before  May  27,  1897 

41 
19 

16 
11 

11 
2 

68.41 

Aft^r  M4^y?7. 1«M7 

68.42 

Total 

60 

26 

18 

66.00 

Senator  Newlands.  You  think  the  restriction  of  their  powers, 
then,  by  the  Supreme  Court  rather  improvas  their  efficiency? 

Mr.  Newcomb.  I  think  they  are  mistaken.  I  would  not  say  the 
diffei*ende  is  important  enough  to  justify  such  a  conclusion  as  that, 
but  they  must  oe  mistaken  in  their  statement,  so  frequently  made, 
that  since  that  decision  was  rendered  the  orders  have  not  been 
obeyed. 

Senator  Foraiceh.  How  does  the  number  of  their  orders  made 
since  the  Maximum  Rate  case  decision  compare  with  the  same  period 
of  time  prior  to  that  ? 

Mr.  Newcomb.  There  were  41  orders  prior  to  that  decision,  and  I 
have  19  since.  The  period  since  covered  by  the  statement  must  be 
about  seven  years,  and  the  period  previous  to  that  was  about  ten  yea  re. 

Senator  Clapp.  Those  19  are  not  all  ordei-s  that  went  directly  to 
reducing  rates.    There  were  13  that  went  direct  to  reducing  rates. 

Mr.  Newcomb.  Those  are  the  orders  that  they  enumerate  in  their 
statement  to  Senator  Kean.  I  think  I  excluded  all  the  cases  where 
they  did  not  make  a  positive  order,  and  I  took  their  list. 

Senator  Newlands.  Do  you  mean  to  say  that  out  of  those  4,000 
cases  there  were  only  40  or  more  prior  to  the  decision  of  the  Maxi- 
mum Hate  case  and  19  since  in  which  the  Commission  has  made 
positive  orders? 

Mr.  Newcomb.  No,  sir;  these  are  the  only  ones  in  which  the  orders 
related  to  rates.  Senator  Clajip  has  suggested  that  the  list  is  not 
actually  accurate. 

Senator  Clapp.  I  was  simply  stating  Mr.  Hines's  statement,  who 
furnishes  a  complete  analysis. 

Mr.  Newcomb.  Mr.  Ilines  is  a  very  high  authority  on  that  subject, 
and  I  think  is  right.  They  were  asked  merely  to  give  a  list  of  the 
orders  in  which  they  had  directed  changes  in  rates  and  to  show  what 
had  been  done.  There  were  three  or  four  cases  included  where  they 
said  they  had  not  made  positive  orders  and  I  excluded  those,  but  I 
did  not  make  any  further  analysis  of  the  list  than  that. 

Senator  Newlands.  But  out  of  that  whole  4,000  cases,  I  understand 
that  less  than  100  have  covered  questions  of  rates.     Is  that  it? 

Mr.  Newcomb.  No;  less  than  100  in  which  they  have  decided  in 
favor  of  the  complainants  on  contested  cases.  Of  the  4,000  cases 
quite  a  large  number  are  informal  cases,  and  we  don't  know  anything 
about  what  has  been  done  with  them.  We  don't  know  how  they  are 
settled.  We  only  know  what  subject-matters  they  have  covered. 
There  have  been  about  800  contested  cases,  and  only  1 94  cases  in  which 
they  have  decided  in  favor  of  the  complainant,  and  out  of  those  I  sup- 
pose this  list  of  100  covers  all  that  actually  applied  to  rates.  The 
number  of  cases  that  have  gone  to  the  courts  is  just  about  1.1  per  cent 
of  the  total  number  of  cases  they  have  heard. 
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Senator  Clapp.  You  will  find  that  statement  of  Mr.  Hines's  on  page 

7  of  the  sixth  day  of  the  testimony. 

Mr.  Newgomb.  It  does  not  seem  to  me  that  that  in  anyway  modifies 
the  force  of  the  statements  from  the  analysis  of  those  decisions  that 
more  of  their  orders  have  been  obeved  since  1897  than  prior  to  that 
time.  The  opposite  statement  has  been  repeated  so  often  that  I  am 
afraid  it  is  actually  believed,  and  the  facts  are  to  the  contrary. 

Senator  Clapp.  Following  your  line  of  discussion,  he  also  shows 
that  since  1897  since  the  maximum  rate  case  was  decided,  that  of  the 
cases  where  the  Commission  actually  dealt  with  the  question  of  rates, 
and  the  decision  of  the  Commission  as  to  the  unreasonableness  of  the 
existing  rate  was  sustained  either  by  adopting  it  or  the  court  sustain- 
ing it,  the  carriers  put  into  operation  the  suggested  modified  rate 
e^jcept  in  two  cases. 

Mr.  Newcomb.  I  think  that  has  been  generally  true,  and  in  those 
cases,  which  are  referred  to  in  the  last  annual  report  of  the  Interstate 
Commerce  Commission,  very  substantial  reductions  were  made. 

We  come,  therefore,  to  this  conclusion:  That  out  of  about  4,000 
complaints  of  one  kind  and  another  brought  to  the  attention  of  the 
Commission,  approximately  3,900  have  been  adequately  and  satis- 
factorily settled  under  the  law  as  it  exists  to-day.  Of  the  remaining 
100  cases  some  are  undoubtedly  still  pending,  and  if  they  shall  he 
decided  against  the  carriers  it  is  reasonable  to  believe  that  in  most 
cases  the  action  recommended  by  the  Commission  will  be  promptly 
taken  by  the  defendants.  The  traceable  remainder  amounte  to  pre- 
cisely 45  cases  in  which  the  Commission  has  rendered  decisions 
adverse  to  the  railroads,  which  the  latter  have  refused  or  neglected 
to  obey.  In  these  cases  the  Commission  or  some  interested  party  has, 
in  accordance  with  the  procedure  provided  in  the  statute,  sought  the 
aid  of  the  United  States  courts  for  the  enforcement  of  the  remedies 
prescribed  by  the  Commission.  These  45  cases  constitute  almost  pre- 
cisely 1.1  per  cent  of  the  total  number  of  complaints  which  the  Com- 
mission has  received.  Here,  then,  we  have  apparently  put  our  finger 
upon  the  dimensions  of  the  evil  which  it  is  proposed  to  remedy  by 
conferring  upon  the  political  appointees  or  a  partisan  President 
power  to  write  into  every  contract  for  transportation  the  most  im- 
portant item  in  that  contract — the  price  for  which  the  transportation 
IS  to  be  performed. 

For  the  sake  of  1.1  per  cent  of  all  the  complaints  received  in  con- 
nection with  the  greatest  American  industry  save  that  of  agriculture, 
for  the  sake  of  45  cases  in  eighteen  years  of  American  industrial 
achievement,  it  is  proposed  to  inject  into  American  industry  a  new 
and  an  alien  force  and  to  deprive,  by  a  single  law,  the  shipper  of  the 
right  to  say  how  much  he  will  pay  and  the  carrier  of  the  right  to  say 
how  much  he  will  receive.  Small  as  the  number  seems,  we  have  not 
yet,  however,  reduced  to  its  actual  insignificant  minimum  our  meas- 
ure of  the  slight  real  basis  for  the  radical  and  drastic  legislation 
which  is  proposed.  Forty-five  cases  in  which  the  railways  have  de- 
clined to  obey  the  orders  of  the  Commission  have  gone  to  the  courts. 
Some  of  them  have  been  withdrawn ;  some  have  been  prosecuted  with 
so  little  diligence  by  the  complainant,  usually  the  Commission,  that 
for  years  they  have  remained  undecided,  and  there  are  a  few  which 
have  been  so  lately  entered  upon  the  dockets  that  there  has  not  yet 
been  time  for  their  consideration  aivd  delj&ruvination.  The  nimiber  of 
cases  which  have  been  decided  is  M,  aivd  \xv  ot\^  V,^^  ^i  'Cw^siik  Vkaa  a 
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final  decree  enforcing  the  orders  of  the  Commission  been  secured ;  in 
one  other  the  Supreme  Court  decided  to  enforce  a  part  of  the  ODm- 
mission's  order. 

I  am  aware  that  in  its  response,  dated  May  1,  1905,  to  the  Senate 
resolution  of  January  16,  1905,  the  Commission  claims  to  have  had 
its  orders  sustained  by  the  courts  in  three  cases  in  which  it  decided 
that  rates  were  excessive  and  in  eight  cases  in  which  it  decided  that 
they  were  unjustly  discriminatory.  In  order  to  make  up  the  eight 
easels,  however,  the  Commission  included  in  it  the  three  cases  given 
under  the  fii-st  head,  so  that  the  real  total  claimed  is  eight  and  not 
eleven.  But  this  is  not  all.  Five  of  the  eight  cases  can  not  properly 
be  counted  at  all.  In  four  of  them  there  were  no  court  decisions  at 
all,  and  in  one  other  the  decision  was  merely  on  a  motion  to  dismiss, 
and  the  merits  of  tlie  cjise  were  never  subjected  to  judicial  inve^stiga- 
tion.  These  cases  are  included  by  the  Conmiission  because  the  car- 
riers defendant  saw  fit,  wliile  they  were  pending,  to  take  action 
satisfactory  to  the  complainants. 

The  absurdity  of  treating  them  as  cases  in  which  orders  have  been 
sustained  by  the  courts  is  evident  when  it  is  noted  that  it  resulted  in 
including  one  order — that  in  the  Colorado  Fuel  and  Iron  cas(» — under 
both  heads  as  having  been  both  sustained  and  disapproved  by  the 
courts.  In  fact,  this  single  order  appears  three  times  in  the  Com- 
mission's summarj%  and  I  can  not  discover  why  it  did  not  appe^ir 
four  times,  for  as  it  was  counted  under  the  respective  heads  of  "  exces- 
sive rates "  and  "  unjust  discrimination  "  among  the  "sustained  " 
orders  it  is  difficult  to  see  why  the  Commission  thought  it  should  be 
counted  but  once  under  "  excessive  rates "  among  tne  orders  "  not 
sustained."  In  fact,  the  only  time  this  order  was  subjected  to  com- 
plete judicial  scrutiny  the  final  judgment  of  the  Federal  court  was 
that  it  was  not  a  lawful  order. 

The  law  of  the  land  is  that  when  the  Commission  has  conducted 
a  lawful  investigation  and  issued  a  lawful  order  which  has  not  been 
obeyed  by  the  carrier  or  carriers  defendant,  it  is  the  duty  of  the 
F«ieral  court  having  jurisdiction  to  issue  a  decree  commanding  ol>edi- 
ence.  When  suit  is  brought  to  enforce  one  of  the  Commission's 
orders  there  are  only  two  questions  before  the  court,  and  these  are : 

First.  Has  a  lawful  order  been  made  by  the  Commission?  and, 

Second.  Has  the  order  been  disobeyed  ? 

If  the  answers  to  both  questions  are  in  the  affirmative,  no  discre- 
tion and  no  latitude  of  action  is  left  to  the  court.  It  must  require, 
by  a  proper  decree,  prompt  and  complete  obedience  to  the  Commis- 
sion's order,  and  that  order  the  court  can  neither  modify,  alter,  nor 
abate.  Sixteen  cases  of  this  sort  have  been  brought  to  the  attention 
of  liie  Supreme  Court  of  the  United  States  and  15  times  that  court 
has  decided  that  the  Commission  has  failed  to  make  a  lawful  order 
and  tJiat  consequently  there  was  no  order  which  the  court  could 
enforce.  Eighteen  cases,  in  addition  to  these,  have  been  decided  by 
the  lower  Federal  courts  and  16  of  them  adversely  to 'the  Commission. 

If  the  Commission  had,  during  the  entire  eighteen  years  of  its  exist- 
ence, possessed  every  power  which  it  is  now  proposed  to  confer  upon 
it,  not  a  single  complaint  of  the  4,000  which  has  been  filed  with  it 
would  have  Deen  in  any  way  affected  by  the  difference  in  the  law, 
except  the  45,  this  insignificant  1.1  per  cent  of  the  total,  which  have 
Bnally  resulted  in  litigation  in  the  Federal  co\xtt;a\  «iivA.\\.Ttfy«  v^\wkc?^ 
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by  the  decisions  of  these  courts  that  the  Commission  was  wrong  in 
at  least  31  of  the  34  cases  which  have  been  pressed  to  judicial  deter- 
mination. It  is  safe  to  assert  that  it  was  wrong  also  in  every  on^ 
of  the  cases  which  have  been  withdrawn  or  they  would  not  have  been 
withdrawn,  and  in  those  which  have  not  been  pressed  with  reasonable 
persistence,  for  otherwise  they  would  have  been  pressed.  In  each  of 
the  cases  in  which  the  Commission  decided  wrongly,  had  a  measure 
similar  to  the  Esch-Townscnd  bill  been  a  part  of  the  law  of  the  land, 
the  carriers  would  have  been  compelled,  for  a  considerable  period, 
to  submit  to  the  unlawful  orders  of  the  Commission  or  to  run  the 
risk  of  punishment  for  disobedience,  although,  even  under  such  a 
statute,  the  courts  would  undoubtedly  have  eventually  determined 
precisely  as  they  did  deterniine  under  the  law  as  it  exists  to-day. 

What  answer  have  the  advocates  of  the  radical  measures  now  pro- 
posed to  these  statements?     They  have  two: 

One  is  that  the  Commission  is  notoriously  impotent  and  powerless 
and  that  complaints  are  not  freely  brought  before  it  because  tliosc 
who  are  aggrieved  have  no  reason  to  expect  redress  at  its  hands.  The 
inference  is  that  if  the  powers  which  it  now  seeks  were  delegated  to 
the  Commission  complauits  would  spring  up  upon  every  hand  and 
that  its  work  would  rapidly  multiply.  This  assumption  is,  however, 
refuted  by  the  facts.  For  nearly  ten  years,  according  to  its  own  state- 
ments, the  Interstate  Connnerce  Commission  claimed  to  exercise  every 
power  which  it  now  seeks.  It  asserted  that  there  was  an  especial 
sanctity  in  its  conclusions  of  fact  which  precluded  their  critical 
scrutiny  by  the  courts  asked  to  enforce  its  orders,  and  that  it  did  have 
the  riglit  to  name  the  rates  which  ought  to  be  substituted  for  those 
which  it  condemned.  Yet  the  average  number  of  formal  complaints 
annually  received  during  this  ten  years  was  barely  two-thirds  of  the 
number  received  last  year;  when  tlie  last  three  or  four  reports  of  the 
Commission  had  iterated  and  reiterated  its  discontent  wnth  the  limita- 
tions upon  its  authority.  The  only  explanation  of  this  is  that  the 
shipping  public  apprehends  better  than  the  Conmiission  the  real 
power  and  influence  which  that  body  wields.  In  spite  of  repeated 
assertions  of  its  lack  of  adequate  authority  by  the  Commission,  those 
who  complained  to  it  must  have  realized  that  a  lx)dy  which  in  eight- 
een years  has  satisfactorily  settled  thirty-nine  out  of  every  forty 
complaints  which  have  been  addressed  to  it  is  not  powerless. 

The  second  attempted  answer  to  those  who  recite  the  repeated 
reversals  of  the  Commission  by  the  courts  is,  in  effect,  that  what  the 
Commission  has  tried  to  accomplish  ought  to  be  accomplished,  and 
that  if  the  courts  have  properly  construed  the  law%  the  law  is  wrong. 
This  contention  was  recently  stated  w-ith  admirable  clearness  and  con- 
ciseness by  Mr.  Commissioner  Clements.  Addressing  the  Committee 
on  Interstate  and  Foreign  Commerce  of  the  House  of  Representatives, 
on  January  25,  1905,  he  said : 

♦  ♦  ♦  It  is  not  fair  to  array  these  cases  here  as  eases  in  which  the  court, 
upon  the  facts,  upon  the  merits  and  equities  and  justice  of  the  case,  has  over- 
turned the  Commission  29  or  30  times  out  of  .'55,  when  in  reality  these  cases 
went  off  solely  upon  construction  of  the  law,  which  demonstrated  vital  defects 
tn  this  regulating  statute. 

Now,  the  only  way  to  answer  this  ar^ment  is  to  turn  to  the  deci- 
sions themselves.  A  study  of  the  opinions  of  the  courts  in  the 
thirty-one  reversals  which  the  Commission  has  sustained  affords  little 
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support  for  the  assumption  that  the  conclusion  would  have  been  dif- 
ferent in  any  one  of  them  even  had  the  Commission  undeniably  pos- 
sessed the  powers  for  which  it  now  asks.  With  regard  to  many  of 
them  it  is  oxciMMlin^ly  dillicult  to  see  how  any  one  who  had  given 
Ihoni  careful  study  could  reach  the  conclusion  that  they  "  went  off 
solely  upon  construction  of  the  law."  This  surely  was  not  the  reason 
for  the  reyersal  of  the  Commission  in  the  San  Bernardino  case  (50 
IhmI.  Kcp.,  '2\)*))j  in  wliicli  the  court  said  that — 

Tlu»  facts  ♦  ♦  ♦  arc  widely  diflferent  from  those  set  out  In  the  report  of 
the  (^uimnission. 

Nor  in  the  (^oxe  case  (74  Fed.  Rep.,  784),  in  which  the  court  ex- 
press(Hl  radical  disagreement  with  the  Commission  as  to  the  facts 
involved,  saying: 

Tlie  Coinniisslon's  estimate  ♦  •  •  rests  uiK)n  an  erroneous  principle  and 
Is  unrclial)K\ 

In  many  other  cnses,  including  the  very  recent  Kearney  case,  it  is 
clear  that  there  would  have  l)een  the  same  decision  even  under  such  a 
statute  as  that  proposed.     In  the  Kearney  case  the  court  said : 

It  is  to  l)e  ol)scrv(Hl  further  that  wliile  there  is  no  finding  of  fact  in  this  case 
upon  wliicli  tli(»  order  (»f  tlie  C'oniniission  can  he  hased,  the  evidence  itsi'if  is  not 
believd  to  l)e  sulticient  to  support  the  order.  The  evidence  Ix^fore  the  court,  on 
the  contrary,  appivirs  to  he  surticient  to  support  a  finding  that  the  Kearney  rate 
in  and  of  itself  was  and  is  reasonable. 

Clearly,  then,  the  assertion  so  frequently  made  by  those  who  desire 
radical  legislation,  that  the  frequent  disapproval  of  the  conclusions 
of  the  Counnission  by  the  P^'ederal  courts  has  been  wholly  due  to  the 
fact  that  the  Commission's  interpretations  of  the  law  have  not  had  the 
sanction  of  the  courts  is  unwarranted.  While  it  is  perfectly  true  that 
in  the  natural  desin*  to  enlarge  the  scope  of  its  authority  the  Commis- 
sion has  often  reached  conclusions  of  law  which  the  courts  have  de- 
clared to  be  erroneous,  it  is  equally  true  that  its  determinations  of 
facts  and  the  conclusions  which  it  has  drawn  from  them  have  fre- 
quently received  judicial  condemnation.  A  study  of  the  decisions  of 
the  courts  with  a  view  of  determining  whether,  on  the  whole,  the  re- 
sults of  the  litigation  in  the  several  cases  have  been  such  as  tend  toward 
the  establishment  and  i)erpetuation  of  just  relations  between  shippers 
and  carriers  affords  a  complete  refutation  to  the  argument  so  often 
advanced  that  the  Commission  has  been  right,  that  the  law  is  wrong, 
and  that  therefore  the  law  ought  to  be  modified. 

PASSENGER   TRAFFIC   CASES. 

Passenger  rates  have  been  the  subject  of  controversy  in  but  two  of 
the  case.s  in  which  the  courts  have  oeen  appealed  to  for  the  enforce- 
ment of  the  Commission's  orders.  One  of  these  cases  was  that  of  a 
negro  named  Heard,  who  obtained  an  order  from  the  Commission 
directing  the  (leorgia  Railroad  to  discontinue  practice's  connected 
with  the  use  of  so-called  "  Jim  Crow  "  cars,  whicn  were  regarded  as 
unjustly  discriminating  against  the  complainant.  This  case  was 
withdrawn  before  decision.  The  other  passenger  rate  case  is  known 
as  the  "  Party  Kate "'  case.  It  arose  through  the  desire  of  one  rail- 
way company  to  be  relic* ved  from  one  phase  of  its  competition  with  a 
rival  carrier.  The  order  of  the  Commission  would  nave  mitigated 
the  competition  in  the  desired  degree  had  not  the  court  declined  to 
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enforce  it.  Whether  the  outcome  of  this  case  resulted  in  substantial 
justice  may  be  inferred  from  the  statement  of  the  court  that  in  making 
those  "  party  rates  "  the  defendant  was  nicrel;^  putting  into  practice 
a  "reasonable  and  well  settled  business  practice;"  that  its  revenues 
would  "  be  seriously  impaired  "  if  the  practice  were  discontinued,  and 
that  this  i^ractice  afforaed  "  convenience  and  benefit "  to  a  portion  of 
the  public. 

carriers'  methods. 

Three  of  the  cases  which  have  gone  to  the  courts  have  related  to 
transportation  practices  rather  than  to  rates.  One  of  these,  the 
Orange  Routing  case,  appears  to  have  been  due  to  an  effort  on  the 
part  of  the  complainants  to  secure  the  continuance  of  illegal  and 
,  secret  deviations  from  the  published  rate  schedules,  by  parties  other 
than  the  defendants,  which  amounted  to  rebates.  The  Commission 
decided  in  favor  of  the  complainants,  but  there  was  a  strong  dissent- 
ing opinion  from  the  chairman.  The  circuit  court  has  decided  this 
case  in  favor  of  the  enforcement  of  the  Commission's  order,  but  an 
appeal  is  now  pending.  Another  case  of  this  charact<5r,  the  Cartage 
case,  was  prompted  by  the  desire  of  one  railway  to  weaken  a  competi- 
tor. In  this  effort  the  carrier  was  able  to  secure  the  cooperation  of 
the  Conunission,  but  again  its  decision  did  not  survive  judicial  scru- 
tinv.  The  circuit  court  called  attention  to  the  admission  of  the  coun- 
sel  for  the  complainants  before  the  Commission,  that  the  complainant 
had  no  real  grievance  but  had  been  instigated  in  making  complaint 
by  a  railway  which  was  paying  the  expenses  of  the  litigation,  and  the 
circuit  court  of  appeals  noted  that  the  effect  of  enforcing  the  order 
would  practically  deprive  the  defendant  of  its  ability  to  compete  with 
the  rival  which  was  responsible  for  the  complaint.  Another  of  these 
cases  was  brought  at  the  instance  of  a  railway  which  desired  to  be 
relieved  from  a  contract  that  it  liad  entered  into  with  other  railways, 
and  to  force  the  latter  to  provide,  at  their  own  expense,  facilities  for 
bringing  about  that  result.  The  circuit  court,  which  refused  to 
enforce  the  Commission's  order,  declared  this  to  be  the  fact,  and 
asserted  that  the  interstate  commerce  law  "  was  never  intended  to 
invade  the  domain  of  private  contracts  between  common  carriers, 
which  wore  valid  when  made,  and  are  not  in  conflict  with  the  provi- 
sions of  the  law." 

LONO   AND   SHORT   HAUL  CASES. 

The  remaining  cases  in  which  appeal  has  been  made  to  the  courts 
have  l)een  those  in  which  the  Commission  has  attempted  to  control 
adjustments  among  freight  rates.  Roughly  speaking,  the^se  are  of 
two  classes:  Those  in  which  the  whole  question  has  been  that  of  abso- 
lute or  relative  reasonableness  under  the  first  or  third  sections  of  the 
Act,  and  those  in  which  the  fourth,  or  long  and  short  haul  section,  has 
been  involved.  Of  the  long  and  short  haul  cases,  which  considerably 
exceed  the  others  in  number,  it  may  be  said  that,  if  in  any  pf  them 
there  were  unjust  relations  which  might  have  been  relieved  through 
the  lawful  action  of  the  Commission,  that  body  adopted  an  erroneous 
interpretation  of  the  law,  which  prevented  the  beneficial  results  that 
might  have  followed  action  clearly  within  its  authority.  In  manj  of 
these  cases,  however,  the  courts  have  indicated  that  the  Commission's 
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orders  were  not  justified  by  the  facts.  The  only  case  under  the  fourth 
section  which  can  be  regarded  as  an  exception  to  this  rule  is  the  "  San 
Bernardino  "  case — decided  by  the  Commission  while  it  adhered  to  the 
rule  laid  down  by  Judge  Cooley,  with  the  unanimous  approval  of  his 
colleagues  as  members  of  the  original  Commission — that  the  carriers 
must  judge  for  themselves  in  each  instance  whether  there  are  dis- 
similar circumstances  and  conditions  which  permit  exceptions  to  the 
general  rule  that  there  shall  be  no  higher  charge  for  intermediate 
hauls  than  for  longer  hauls  over  the  same  line  in  the  same  direction, 
when  the  latter  include  the  former. 

From  its  organization  in  1887  until  November,  1892,  the  Conmiis- 
sjon  adhered  to  the  rule  just  referred  to,  which  was  formulated  in 
the  first  important  case  that  arose  under  the  fourth  section.  In 
deciding  the  Georgia  Commission  cases  the  Conmiission  abandoned 
this  rule,  so  far  as  it  related  to  the  competition  of  carriers  subject 
to  the  Act  to  regulate  commerce,  and  declared  that  where  the  dis- 
similarity of  circumstances  relied  on  to  justify  exceptions  to  the 
general  rule  were  the  consequence  of  such  competition,  dissimilarity 
could  not  be  set  up  as  a  defense  to  a  complaint  of  violation  of  the 
law,  but  must  be  made  the  basis  of  an  application  to  the  Commission 
for  pennission  to  make  the  greater  charge  for  the  intermediate  haul. 
After  adopting  this  interpretation  of  the  law,  the  Commission  for 
a  number  of  years  declined  to  consider  evidence  tending  to  prove 
the  existence  of  dissimilar  conditions  arising  through  the  competi- 
tion of  interstate-railway  carriers  or  of  diflFerent  markets,  thus  pre- 
venting the  introduction  of  testimony  which  the  courts  have  declared 
to  be  of  controlling  importance.  It  is  true  that  this  erroneous 
interpretation  of  the  law  has  prevented  the  enforcement  of  the  orders 
in  some  of  these  cases,  but  it  is  equally  true  that  the  Commission 
never  expected  obedience  to  them,  and  that  they  are  to  be  regarded 
as  strategic  moves  in  a  combat  which  the  Commission  proposed  to 
conduct  along  lines  that  it  hoped  would  force  the  carriers  to  appeal 
to  it  for  relief. 

There  seems  to  be  ample  justification,  not  only  in  the  case  to  which 
it  was  applied,  but  in  most  of  these  casas,  for  the  observation  of  the 
Supreme  Court,  in  deciding  the  Chattanooga  case,  that  in  making  its 
order  "  the  Commission  thought  that  literal  enforcement  would  bring 
about  an  injustice.'"  In  fact,  before  making  some  of  them,  the  Com- 
mission allowed  an  interval  to  elapse  for  the  avowed  purpose  of  per- 
mitting applications  for  relief,  and  it  provided  for  the  suspension  of 
several  oi  the  orders  after  they  were  made  in  cuse  such  application 
should  be  made.  In  many  of  these  cases  the  courts  distinctly  ex- 
pressed the  view  that  there  was  no  injustice  in  the  rate  relations 
which  were  made  the  subject  of  complaint,  and  that  there  can  be  no 
controversy  over  the  suggestion  that  their  enforcement  would  have 
brought  injustice.  There  is  probably  no  one  of  these  cases  in  which 
the  enforcement  of  the  Commission's  orders  would  directly  have  mod- 
ified the  rates  actually  paid.  The  carriers  affected  might  have  been 
compelled  to  withdraw  their  competition  for  the  long-haul  traffic, 
but  it  is  not  at  all  likely  that  in  any  case  they  could  have  afforded  to 
reduce  their  intermediate  rates  to  the  level  fixed  by  competition  at 
the  terminals.  In  a  few  more  recent  cases  the  Commission  has  recog- 
nized the  illegality  of  its  former  efforts  and  has  given  what  it  has 
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regarded  as  sufficient  consideration  to  competition  of  the  character 
formerly  declared  to  be  without  effect  as  a  defense.  In  these  cases, 
however,  the  Commission  appears  to  have  fallen  into  the  error  of 
imagining  that  it  was  the  purpose  of  the  law  to  deprive  certain  com- 
munities of  natural  advantages  of  location  which  enable  them  to  enjoy 
the  services  of  great  and  competing  routes  of  transportation,  by  land 
or  by  water,  or  by  both. 

The  Griffin  case  is  typical.  The  court  said  that  the  enforcement 
of  the  Coiiimission's  order  would,  as  its  first  effect,  "immediately  dis- 
organize and  disarrange  the  entire  commerce  of  which  Macon  is  the 
receiving  and  distributing  point,"  and  that,  without  material  benefit 
to  the  producers  and  consumers  at  Griffin,  "  the  commerce  of  Macon 
would  be  destroyed  in  exact  proportion  with  its  inability  to  meet  the 
prices  of  its  competitors." 

ATTEMPTS   AT  RATE-MAKING. 

The  last  class  of  cases  which  need  be  mentioned  is  that  in  which 
the  Commission  has  attempted  to  control  rates,  either  absolutely  or 
relatively.  The  cases  of  this  sort  which  have  gone  to  the  courts  have 
sometimes  been  decided  against  the  Commission  because  of  its 
attempts  to  exercise  legislative  functions  that  have  never  been  dele- 
gated to  it,  but  a  study  of  the  decisions  themselves  affords  ample  war- 
rant for  the  statement  that  the  disapproval  of  the  Commission's 
action  has  usually  extended  to  its  conclusions  upon  the  facts.  Thus 
in  the  "  Coxe  "  case  the  court  reported  that  the  basis  of  the  Commis- 
sion's determination  as  to  what  constituted  a  reasonable  rate  under 
the  circumstances  was  an  *'  unwarrantable  "  and  "  unreliable "  ^ti- 
mate  which  the  Commission  has  based  upon  "  an  erroneous  principle." 
In  the  "  Social  Circle  "  case  the  Court  declared  that  the  Commission 
had  omitted  to  consider  a  fact  of  controlling  importance,  and  in  the 
'^  Cattle  Kaisers  "  case  the  Supreme  Court  distinctly  said  in  its  opin- 
ion, "the  order  of  the  Commission  was  not  sustained  by  the  facts 
upon  which  it  was  predicated." 

Yet  Commissioner  Prouty  told  this  committee  last  week  that  the 
Commission  had  never  "  been  overruled  by  the  Supreme  Court  of 
the  United  States  on  a  question  of  fact."  No  doubt  when  the  state- 
ment was  made  the  Commissioner  had  forgotten  that  in  deciding 
against  the  Commission  in  the  Cattle  Eaisers'  case  (186  U.  S.,  320) 
the  Supreme  Court  said : 

Being  then  constrained  to  the  conclusion  that  the  order  of  the  Commission 
was  not  sustained  by  the  facts  upon  which  it  was  predicated,  we  can  not  enter 
into  an  independent  investigation  of  the  facts,  even  if  it  be  conceded  the  record 
is  in  a  condition  to  enable  us  to  do  so.  In  order  that  now  and  substantive  find- 
ings of  fact  may  be  evolved,  upon  wliich  the  order  of  the  Connuission  may  be 
sustained. 

Something  like  a  disagreement  with  the  Commission's  view  of  the 
facts  seems  also  to  have  been  expressed  by  the  Supreme  Court  when 
in  the  Import  Rate  case  (1G2  U.  S.,  197)  it  said: 

The  effort  of  the  Commission,  by  a  rigid  general  order,  to  deprive  the  inland 
consumers  of  tlie  advantage  of  through  rates,  and  to  thus  give  an  advantage  to 
the  traders  and  manufacturers  of  tlie  iarge  soahonrd  cities,  seems  to  create  the 
very  mischief  which  it  was  one  of  the  objects  of  the  Act  to  remedy. 
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POWER  OF  THE  COMMISSION. 

In  spite  of  the  fact  that  but  45  of  the  more  than  4,000  complaints 
brought  to  the  attention  of  the  Commission  have  gone  to  the  courts, 
while  at  least  3,900  have  been  settled  in  the  manner  determined  upon 
by  the  Commission  or  by  agreement  among  the  parties  in  interest, 
there  are  those  who  urge  a  more  drastic  law  on  the  ground  that  the 

K resent  statute  is  ineffective.     The  Commission  itself,  as  shown  by 
fr.  Walker  D.  Hines  in  his  testimony  before  this  committee,  has 
widely  and  loudly  proclaimed  its  own  impotence. 

I  am  not  willing  to  let  this  occasion  pass  without  registering  the 
opinion  that  the  powers  of  the  Commission,  under  the  law  as  it 
exists  to-day,  are  aderjuate  to  correct,  promptly  and  completely,  any 
genuine  case  of  injustice  which  is  brought  to  ite  attention.  Only  last 
month  Mr.  Justice  McKenna,  in  deciding  a  case  in  which  the  Com- 
mission was  interested,  expressed  the  opinion  of  the  Supreme  Court 
that  the  present  provisions  of  law  are  "  adequate  to  enable  the 
Commission  to  enforce  any  order  it  is  authorized  to  make."  And  the 
law  expressly  authorizes  the  Commission  to  order  any  interstate 
railway  to  cease  and  desist  from  any  violation  of  the  law,  including, 
of  course,  the  exaction  of  any  extortionate  rate  or  subjeeting  any 
person,  place,  or  class  of  traffic  to  any  undue  or  unreasonable  preju- 
dice or  disadvantage  through  the  practice  of  unjust  discrimination 
in  any  form. 

It  IS  true  that  the  findings  of  the  Commission  are  only  prima  facie 
evidence  in  the  courts  and  that  the  latter  are  empowered  to  supple- 
ment the  investigations  of  the  former.  But  the  courts  do  not  hear  tes- 
*  timony  that  is  not  material  and  relevant,  and  if  in  the  cases  which 
have  gone  to  the  courts  the  record  has  not  fully  covered  the  material 
and  relevant  facts  it  is  because  the  Commission  has  failed  to  exercise 
completely  its  broad  powers  of  investigation.  These  powers  are  of 
great  extent.  The  Commission  is  not  strictly  bound  by  the  ordinary 
rules  of  evidence,  and  the  courts  have  held  that,  in  deciding  whether 
their  aid  shall  be  available,  as  provided  in  the  law,  for  compelling  the 
production  of  testimony,  either  oral  or  documentary,  before  the  Com- 
mission, they  must  be  very  liberal  in  determining  what  inquiries  are 
material  and  relevant.  In  other  words,  if  in  certain  cases  the  record 
made  before  the  Commission  has  not  been  complete  enough  to  afford 
the  basis  of  a  satisfactory  determination  of  the  matters  involved,  by 
the  courts,  it  has  been  because  the  Commission  itself  did  not  utilize 
the  broad  powers  of  investigation  conferred  upon  it  by  Congress. 
It  has  always  had  the  power  to  extend  its  investigations  in  any  case 
to  the  most  remotely  relevant  or  material  fact,  if  it  has  failed  to 
appreciate  the  importance  of  evidential  facts  which  have  been  brought 
out  in  subsequent  proceedings  before  the  courts,  it  is  certainly  cred- 
itable to  the  wisdom  of  Congress  that  the  law  has  provided  for  sup- 
plementing its  inquiries. 

Whenever  the  Commission  frankly  accepts  the  definitions  of  its 
powers  sanctioned  by  the  courts  it  will  prove  to  be  a  tremendous 
agency  for  the  modification  of  rates  and  the  relations  among  rates. 
It  will  then  abandon  its  efforts  to  exclude  this,  that,  and  the  other 
class  of  facts  from  consideration  by  interpreting  the  words  "  sub- 
stantially similar,"  used  in  the  Act,  as  though  they  referred  to  sim- 
ilarity in  certain  details  only,  and,  in  each  case  presented  to  it,  will 
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investigate  and  consider  all  of  the  facts  bearing  upon  the  rates  com- 
plained against.  If  it  then  proceeds  to  make  accurate  findings  of 
fact  and  to  issue  lawful  orders  based  upon  them  most  of  its  orders 
will  be  voluntarily,  promptly,  and  completely  obeyed  by  the  carriers, 
and  those  which  are  not  voluntarily  obeyed  will  be  enforced  by 
judicial  decree.  Nothing  is  plainer  than  the  tendency  of  the  courts 
to  throw  back  upon  the  Commission  the  burden  of  ascertaining  and 
interpreting  the  facts  in  regard  to  complaints;  and  the  conclusion 
that  its  findings  are  €hose  of  an  especially  expert  body,  entitled  to 
great  weight  and  not  too  rigidly  to  be  reviewed  or  criticised  or 
Rghtly  to  oe  thrust  aside,  is  plainly  to  be  read  in  many  of  the  very 
decisions  in  which  the  Commission's  orders  have  been  rejected.  In 
the  Social  Circle  case,  while  refusing  to  enforce  a  part  of  a  plainly 
divisible  order  of  the  Commission,  the  Supreme  Court  spoke  as 
follows : 

It  Ib  for  the  tribunal  appointed  to  enforce  the  provisions  of  the  statute, 
whether  the  CJonimlssion  or  the  court,  to  consider  whether  the  existing  circum- 
stances and  conditions  were  or  were  not  substantially  similar. 

Commenting  on  the  foregoing,  in  its  Tenth  Annual  (1896)  Report 
the  Commission  said  that — 

The  inference  is  plainly  drawn  from  this  language  that  on  full  consideration 
by  the  Commission  of  the  facts  in  a  case  its  determinivtion  of  questions  of  fact 
as  expressed  in  its  findings,  should  not  be  reviewed  or  disturbed  except  upon 
additional  evidence  in  the  circuit  court  which  materially  impairs  the  accuracy 
and  weight  of  such  findings. 

Subsequent  expressions  of  the  courts  seem  to  ^ive  substantial  sup- 
port to  the  foregoing  conclusion  of  the  Commission.     But  that  body  * 
has  not  always  acted  upon  the  suggestion  contained  in  the  same  opin- 
ion, that — 

The  puri>oses  of  the  act  call  for  a  full  inquiry  by  the  Commission  into  all  the 
circumstances  and  conditions  pertinent  to  the  questions  involved. 

On  the  contrary,  it  has  repeatedly  and  persistently  followed  its  own 
fantastic  interpretations  of  the  statute  and  thus  allowed  self-imposed 
limitations  to  restrict  the  scope  of  its  investigations  and  impair  its 
authority.  Although  the  Supreme  Court  said,  in  the  Social  Circle 
case,  that — 

The  reasonableness  of  the  rate  in  a  given  case  depends  on  the  facts,  and  the 
function  of  the  Commission  is  to  consider  the.se  facts  and  give  them  their  proper 
weight 

And  in  the  Import  Rates  case  declared,  with  reference  to  the  con- 
clusions ''reached  by  the  Commission,  or  by  the  courts  below,  in 
respect  to  what  were  proper  rates  "  that  "  That  was  a  question  of 
fact,  and  if  the  inquiry  had  been  conducted  on  a  proper  basis  we 
should  not  have  felt  inclined  to  review  conclusions  so  reached,"  the 
Commission  has  so  conducted  its  work  that  in  one  of  the  latest  cases 
decided,  the  Kearney  case,  the  circuit  court  was  fully  justified  in 
stating  that  the  Commission  had  failed  to  make  any  finding  of  fact 
which  would  sustain  its  order.  The  true  theory  oi  the  law  and  of 
the  duties  of  the  Commission  was  expressed  l)v  the  circuit  court  for 
the  Middle  District  of  Tennessee  in  refusing  on  April  17,  1896,  to 
enforce  the  order  of  the  Commission  in  the  Nashville  Coal  case. 
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In  its  decision  the  court  declared  that  the  Commission  is  to  be  re- 
garded as  a  body  of  experts  in  transportation  problems  and  that— • 

This  gives  to  the  Commission's  finding  and  opinion  great  weight,  and  entitles 
It  to  great  consideration,  both  by  the  parties  affected  and  by  the  courts,  when 
called  upon  to  enforce  oi)edience  to  its  mandates. 

But  after  voicing  this  opinion  the  court  was  compelled  to  say  that 
in  the  case  before  it  the  Commission's  report  and  findings  did  not 
lay  before  the  court  the  definite  and  distinct  information  necessary, 
that  it  made  but  "  a  passing  allusion  "  to  "  the  main  issue  "  of  fact, 
and  that,  in  consequence,  the  Commission's  investigation  and  opinion 
could  not  have  the  value  which  conformity  to  the  purpose  of  Congress 
would  have  insured.     This  opinion  contains  the  following: 

For  the  Commission's  investigation  and  opinion  to  have  this  intended  value, 
however,  it  should,  in  fact,  conform  to  the  purpose  of  Congress  in  requiring  such 
proceedings.  It  is  not  sufficient,  therefore,  in  a  report  of  its  findings  of  fact 
and  conclusions,  to  do  so  in  sucli  general  waj'  as  not  to  disclose  Its  views 
upon  particular  phases  of  the  evidence,  or  its  conclusions  of  law  upon  facts 
found  with  reference  to  the  particular  issues  in  the  case.  Stated  in  another 
form,  it  is  not  sufficient  for  tlie  report  to  be  made  up  of  mere  conclusions.  Its 
opinion  or  report  sliould  show  what  the  issues  in  the  case  are  and  what  facts 
it  finds  in  regard  to  such  issues.  The  report  should  make  suitable  reference 
to  the  evidence  adduced  in  regard  to  any  particular  question,  where  there  Is 
a  conflict  in  the  proof,  showing  how  the  Commission  settles  the  disputed  fact; 
or,  if  the  evidence  in  re.i?ard  to  any  issue  is  updisputed,  state  that  fact  In 
other  words,  the  report  should  give  the  parties  to  be  affected,  as  well  as  the 
court,  in  any  judicial  proceeding  afterwards  instituted,  definite  and  distinct 
Information  as  to  what  was  found  as  facts  and  the  Commission's  opinion 
thereon,  such  as  would  be  necessary  to  make  a  judicial  opinion  sufficient  and 
satisfactory  for  tlie  purpose  of  ordinary  litigation.  Now,  the  report  of  the 
Commission  iii  tills  case  does  nothing  of  this  kind.  It  was  not  intended  to  cast 
upon  the  courts  the  lal>or  of  an  original  and  independent  examination  as  in 
a  case  institute<l  here  in  the  first  instance.  If  so,  action  by  the  Commission 
would  be  idle.  The  report  should  on  all  issues  make  a  distinct  showing,  so 
that  on  its  face  it  would  be  prima  facie  good,  as  required  under  the  act  The 
main  issue  made  in  the  answer  to  the  original  complaint,  as  well  as  now  In  the 
answer  to  the  suit  in  this  court,  is  and  was  that  the  difference  in  the  rates 
from  the  Earliugton  mines  to  Nashville  and  those  from  the  same  point  to 
Memphis  was  rendered  necessary  and  was  justified  by  competitive  freight  rates 
at  that  point,  and  particularly  in  regard  to  the  rates  on  coal,  by  competition  in 
coal  coming  from  the  Pittsburg  mines  by  means  of  river  transportation  to 
Memphis.  The  report  of  the  Commission,  notwithstanding  this  was  the  main 
issue,  makes  but  a  passing  allusion  to  the  fact  of  competition  at  Memphis. 
The  report  shows  notliing  as  to  the  cost  of  coal  at  the  Pittsburg  mines,  the 
rate  per  ton  at  whicli  It  was  transported  to  Memphis,  or  the  price  at  which 
such  coal  was  sold ;  and  the  Commission  does  not  consider  nor  decide  to  what 
extent  if  at  all,  this  competition  affects  tlie  rates  wliich  the  Louisville  and 
Nashville  Railroad  Company  can  make  on  coal  shipped  from  the  Earllngton 
mines  to  Menipliis.  so  tlmt  tlie  rate,  together  with  the  price  will  enable  that  coal 
to  be  handled  on  the  Memphis  market.  If  the  facts  in  relation  to  this  ques- 
tion of  competition  were  at  all  important  in  this  case,  it  is  certain  that  the 
Commission  did  not  so  consider  It,  as  that  entire  subject  was  summarily  dis- 
missed witliout  any  findinjr  of  facts  or  the  expression  of  any  opinion  in 
regard  tliereto.  Indeed,  much  of  tlie  argument  at  the  bar  on  both  sides  has  been 
directed  to  tlie  question  of  what  the  Commission  did  or  did  not  find  or  decide 
in  this  case.  It  is  contended,  for  example,  by  the  learned  counsel  for  the  Com- 
mission that  it  did  investigate  and  did  decide  that  the  rate  from  Earllngton 
to  Nashville  was  in  and  of  Itself  unreasonable  and  unjustly  high,  without 
regard  to  the  Memphis  rate  at  all;  while  counsel  for  the  defendant  earnestly 
Insists  (and  successfully,  1  think)  that  the  Commission  decided  no  such  ques- 
tion. It  is  to  be  regretttnl  of  course  that  a  report  so  important  as  this,  both  In 
its  effect  on  the  parties  and  as  a  basis  of  suit  in  this  court,  should  become  the 
subject  of  constnictlon  in  order  to  ascertain  what  was  really  decided. 
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In  the  Behlmer  case  (175  U.  S.,  648)  the  Supreme  Court  spoke  of 
the  Commission  as  follows: 

That  body,  from  the  nature  of  its  organization  and  the  duties  imposed  upon  It 
by  the  statute,  is  peculiarly  competent  to  pass  upon  questions  of  t&ct  of  the 
character  here  arising. 

The  foregoing  was  quoted  by  the  Supreme  Court  in  deciding  the 
Chattanooga  case  (181  U.  S.,  1),  and  the  court  asserted  that  it  had — 

steadily  refused  ♦  ♦  ♦  to  exert  its  original  judgment  upon  the  facts  where, 
under  the  statute,  it  was  entitled,  before  approaching  the  facts,  to  the  aid  which 
must  necessarily  be  aflTorded  by  the  previous  enlightened  judgment  of  the  Com- 
mission upon  such  subjects. 

In  the  Georgia  Commission  cases  (181  U.  S.,  29)  the  Supreme 
Court  found  that  the  Commission  had  "  postponed  the  performance 
of  its  duty  "  and  had  made  no  investigation  of  the  facts,  and  con- 
tinued as  follows : 

It  is  now  urged  that  we  should  enter  into  an  original  investigation  of  the 
facts  for  the  purpose  of  considering  a  number  of  questions  as  to  discrimination, 
as  to  preference,  as  to  reasonableness  of  rates,  as  to  the  relation  which  the  rates 
at  some  places  bore  to  those  at  others,  in  order  to  discharge  the  duty  which  the 
statute  has  expressly,  in  the  first  instance,  declared  should  be  performed  by  the 
Commission. 

After  thCis  stating  the  course  which  it  had  been  urged  to  take,  the 
Supreme  Court  expressed  its  conclusion  as  follows : 

In  the  East  Tennessee,  Virginia  and  Georgia  case,  just  decided,  following 
the  ruling  made  in  Louisville  and  Nashville  Railroad  v.  Behlmer  (175  U.  S., 
648,  667),  and  previous  cases,  we  have  held  that  where  the  Commission  by  rea- 
son of  its  erroneous  construction  of  the  statute  had  in  a  cas«  to  it  presented 
declined  to  adequately  find  the  facts,  it  was  the  duty  of  the  courts,  on  applica- 
tion being  made  to  them  to  enforce  the  erroneous  order  of  the  Commission,  not 
to  proceed  to  an  original  investigation  of  the  facts  which  should  have  been 
passed  upon  by  the  Commission,  but  to  correct  the  error  of  law  committed  by 
that  body,  and  after  doing  so  to  remand  the  case  to  the  Commission,  so  as  to 
afford  it  the  opportunity  of  examining  the  evidence  and  finding  the  facts  as 
required  by  law. 

Numerous  other  expressions  of  the  courts,  similar  in  tenor  to  the 
foregoing,  clearly  indicate  that  whenever  the  Commission  chooses  to 
confine  itself  to  the  facts  in  each  case,  carefully  weighing  all  of  them 
and  excluding  none  that  is  of  controlling  influence  upon  the  rates 
investigated,  its  findings  of  fact  are  likely  to  receive  the  sanction  of 
the  courts.  No  one  can  then  refuse  obedience  to  its  lawful  orders 
and  there  can  be  no  genuine  abuse  in  the  field  of  interstate  railway 
transportation  which  they  can  not  relieve. 

POWER   UNDER   THE   ELKINS    LAW. 

In  the  foreiroin":  discussion  of  the  Com  mission's  authoritv  I  have 
not  taken  into  consideration  tlie  method  of  correcting  unjust  discrim- 
ination in  tariff  rates  provided  in  the  Elkins  law  of  February  10, 
1908.  By  this  act  it  was  provided,  ''  That  whenever  the  Interstate 
Commerce  Commission  shall  have  reasonable  ground  for  belief  that 
any  common  carrier  *  *  *  jg  committing  any  discriminations 
forbidden  by  law,"  application  may  be  made  to  the  proper  circuit 
court  sitting  in  equity  which  shall  "  direct  and  require  a  discontinu- 
ance of  such  discrimination  by  proper  orders,  writs,  and  process." 

An  opportunity  to  declare  the  evident  and  almost  unmistakable 
meaning  of  the  foregoing  occurred  with  unusual  promptness,  and  on 
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March  9,  1903,  deciding  the  case  of  the  Missouri  Pacific  Railway  v. 
United  States  (189  U.  S.,  274),  the  Supreme  Court  said: 

The  violation  of  the  act  to  regulate  commerce,  complained  of  In  the  amended 
bUl  was  an  asserted  discrimination  between  localities.  ♦  ♦  ♦  Bearing  In 
mind  that,  prior  to  the  request  of  the  Commission  upon  which  the  suit  was 
brought,  no  hearing  was  had  before  the  Commission  concerning  the  matters  of 
fact  complained  of,  and  therefore  no  finding  of  fact  whatever  was  made  by  the 
Commission,  and  it  had  issued  no  order  to  the  carrier  to  desist  from  any  viola- 
tion of  the  law  found  to  exist,  after  opportunity  afforded  to  it  to  defend,  the 
question  is  whether,  under  such  circumstances,  the  law  officers  of  the  United 
States  at  the  request  of  the  Commission  were  authorized  to  institute  this  suit 
♦  ♦  ♦  Powc^r  to  prosecute  a  suit  like  the  one  now  under  consideration  is 
expressly  conferred  by  an  act  of  Congress,  adopted  since  this  cause  was  argued 
at  bar — that  is,  the  act  '*  to  further  regulate  commerce  with  foreign  nations  and 
among  States,"  approved  February  19,  1903. 

Yet  the  Coininission  has  persistently  ignored  the  machinery  for  the 
correction  of  unjust  relations  among  rates  thus  placed  at  its  disposal 
by  Congress,  and  in  its  annual  report  for  1903,  dated  eight  months 
after  the  decision  just  quoted  was  rendered,  it  declared  that  although 
the  remedy  by  injunction  was  "  in  terms  made  applicable  to  any  dis- 
crimination forbidden  by  law,  it  is  at  least  doubtful  whether  it  applies 
to  discriminations  which  are  the  result  of  adhering  to  published 
rates." 

But  two  conclusions  are  possible  to  those  who  realize  the  extent 
of  the  powers  now  possessed  oy  the  Interstate  Commerce  Commission. 
Either  it  grossly  overstates  the  extent  of  unjust  discrimination  in 
tariff  rates,  or  the  prevalence  of  the  evils  which  it  proclaims  should 
have  led  to  the  wise  exercise  of  the  power  it  has  permitted  to  lie  dor- 
mant. In  other  words,  either  the  Commission  and  the  other  advocates 
of  governmental  rate-making  misapprehend  the  present  situation  or 
the  Commission  has  not  done  what  it  ought  to  have  done.  If  this  is 
so,  it  is  not  the  law  which  has  failed  but  its  administration.  And  if 
the  difficulty  has  been  administrative  rather  than  legislative,  the  rea- 
sonable course  would  seem  to  be  to  reconstruct  the  administrative 
agency  rather  than  to  reconstruct  the  law. 

MANUFACTURERS  IN  OPPOSITION. 

I  should  like,  with  the  permission  of  the  committee,  to  read  an  ex- 
tract from  the  address  of  Mr.  D.  M.  Parry,  president  of  the  National 
Association  of  Manufacturers,  delivered  at  Atlanta,  Ga.,  May  IG, 
1905.     Discussing  interstate- commerce  legislation,  Mr.  Parry  said : 

A  remarkable  public  agitation  on  another  economic  question  besides  that  of 
labor  has  deeply  stirred  tlie  entire  countrj'  during  the  last  year,  and  that  ques- 
tion is  whether  the  Government,  through  its  Interstate  Commerce  Commssion, 
shall  regulate  railroad  rates  and  practices.  The  Intensity  of  the  general  discus- 
sion of  this  question  was  in  good  part  due  to  an  earnest  recommendation  for 
railroad  regulation  by  the  President  in  his  last  annual  message  to  Congress. 
The  recent  session  of  Congress  naturally  became  the  center  of  the  agitation,  and 
after  protracted  hearings  by  the  House  Committee  on  Interstate  Commerce  a 
measure  known  as  the  Esch-Towusend  bill  was  reported  to  the  House  and  passed 
by  that  body  with  little  debate  and  by  a  very  large  majority.  This  action  of  the 
House  is  generally  credited  with  being  an  effort  to  satisfy  what  was  regarded  as 
the  political  exigencies  of  the  situation.  The  Senate  Cx)mmittee  on  Interstate 
Commerce,  however,  continued  its  hearings  on  the  proposed  legislation  until  the 
adjournment  of  Congress,  and  provided  for  further  hearings  during  the  interim 
before  the  convening  of  the  next  session.  The  movement  for  increasing  the  pow- 
ers of  the  Interstate  Connnerce  Commission  has  been  chiefly  furthered  by  the 
Commission  itself  and  by  tlie  executive  committee  of  the  interstate  commerce 
law  convention  of  KKK),  of  which  committee  Mr.  E.  P.  Bacon,  one  of  the  si>eakers 
at  our  last  convention,  is  chairman.    The  interstate  commerce  law  convention 
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held  a  meeting  at  St  Louis  last  summer,  at  which  speeches  were  made  adTOcat- 
ing  the  fixing  of  railroad  rates  by  the  Grovernment  and  developing  the  policy 
later  pursued  by  the  officers  of  the  convention  at  Washington.  Many  organiza- 
tions of  shippers  and  business  men  throughout  the  country  indorsed  the  move- 
ment led  by  Mr.  Bacon.  Several  notable  organizations,  however,  like  the  New 
York  Board  of  Trade  and  Transportation  and  the  National  Board  of  Trade,  after 
due  consideration  of  the  principles  involved  in  the  proposed  legislation,  disap- 
proved of  its  character  in  8on\e  leading  phases,  and  other  organizations  not 
ready  to  either  approve  or  dlsaiiprove  assumed  a  noncommittal  attitude.  The 
National  Association  of  Manufacturers  took  no  active  participation  either  for  or 
against  the  legislation  under  discussion.  An  explanation  is  due  the  membership 
on  this  matter. 

At  the  Pittsburg  convention  last  year  a  resolution  was  adopted  indorsing  the 
Quarles-Coopor  bill,  which  at  that  time  reflected  the  views  of  those  demanding 
railroad  regulation.  It  seemed  to  be  the  understanding  of  many  that  this  bill 
was  in  line  with  laws  already  existing  to  prevent  discriminating  rates,  and  Its 
full  significance  as  a  measure  authorizing  the  fixing  of  rates  by  the  Government 
was  not  developed  in  the  consideration  of  the  resolution.  In  fact,  the  resolu- 
tion was  passed  without  debate,  the  convention  being  pressed  for  time  in  which 
to  take  up  other  matters.  The  proposition  to  have  a  Government  commission 
fix  freight  rates  has  never  been  a  subject  of  earnest  consideration  by  the  asso- 
ciation, and  the  same  is  true  of  many  other  organizations  of  business  men. 
While  there  had  been  some  public  agitation  of  the  matter,  it  was  not  until  the 
recent  session  of  Congress  that  thousands  of  manufacturers  and  shippers  gave 
It  earnest  thought  and  study.  However,  a  certain  i>ortion  of  the  press  and  some 
of  those  in  public  life  apparently  believed  that  tlie  sbipi>er  would  of  course 
favor  any  proposition  which  promised  cheaper  rates,  and  there  followed  a 
clamorous  campaign,  ostensibly  in  behalf  of  the  shipper,  to  force  through  Con- 
gress a  bill  which  was  essentially  socialistic.  Whatever  the  merits  of  the  pro- 
posed legislation  may  be,  it  must  at  least  be  acknowledged  that  it  deals  with  a 
subject  of  great  magnitude,  one  which  can  not  be  too  thoroughly  considered 
before  definite  views  concerning  it  are  reacheii.  Particularly  should  this  asso- 
ciation not  be  dragooneti  or  stampeded  in  behalf  of  any  [)roposition.  Repre- 
senting as  it  does  the  manufacturing  interests  of  the  country,  it  should  at  all 
times  feel  the  responsll»llity  resting  upon  it  to  be  prudent  and  conservative. 
On  subjects  on  which  great  difference  of  opinion  exists  it  is  the  high  purpose 
of  the  organization  to  foster  full  consideration  In  the  effort  to  develop  the  truth 
concerning  them.  When  once  the  association  is  reasonably  assured  that  any 
proposed  legislation  is  in  line  with  justice  and  the  advancement  of  the  industrial 
welfare,  it  is  tlieii  time  to  use  the  strengtli  of  the  organization  in  its  behalf. 

With  these  considerations  In  view,  it  api>eared  at  the  tfme  wlien  the  agitation 
on  the  subject  became  Intense  that  no  harm  could  result  from  seeking  a  more 
positive  expression  than  had  heretofore  been  obtained  from  the  membership 
of  the  association  as  to  the  principles  involved  in  the  proposed  legislation.  A 
number  of  other  l)ills  varying  in  essential  respects  from  the  Quarles-Cooper 
bill  were  being  pressed  for  consideration,  and  It  seemed  necessary  to  ascertain 
the  general  policy  of  the  meml>ershlp  respecting  their  fundamental  features. 
By  correspondence  with  the  executive  committee  and  with  the  members  of  the 
committee  on  Interstate  commerce  of  the  association  It  was  found  that  while 
some  favored  the  proposed  legislation  the  majority  opposed  it  Your  com- 
mittee on  Interstate  connncrce.  of  which  Mr.  E.  B.  Pike  is  chairman,  was  anxious 
to  do  whatever  the  association  desired,  and  besides  holding  several  meetings 
the  committee  carried  on  a  considerable  corresi)ondence.  I  took  occasion 
myself  to  send  a  letter  to  Mr.  PiUe,  outlining  my  personal  views,  with  the 
idea  of  having  the  letter  sent  to  the  membership,  but  after  some  further  con- 
sideration of  the  matter  by  l>oth  the  committee  on  Interstate  commerce  and 
also  the  executive  coinmittee  It  was  decided  to  leave  the  whole  question  for  the 
consideration  of  this  convention.  As  the  k»tter  sent  by  me  to  Mr.  Pike  fairly 
presents  my  i)ersonal  views  and  also  states  my  attitude  on  the  subject  as 
president  of  the  association,  I  have  thought  it  well  to  append  it  as  a  part  of 
this  report. 

ESCH-TOWNSEND   BILL. 

The  Esch-Townsend  bill,  which  passed  the  last  House,  has  become  the  basis 
for  present  discussion.  This  measure  provides  for  the  exercise  by  the  Inter- 
state Conmierce  Commission  of  the  rate-making  power  and  also  for  a  special 
court  of  transportation,  which  shall  hear  api>eiils  from  the  decisions  of  the 
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Commission  and  suits  brouglit  by  the  Commission  to  enforce  its  orders.  It 
Is  clainieii  that  the  Commission  is  only  given  the  power  to  revise  and  regu- 
late rates  that  are  unreasonable,  but  to  revise  and  regulate  rates  is  really 
to  exercise  thi*  rate-making  power.  As  the  rates  are  already  established 
the  railroads  themselves  do  nothing  more  than  to  revise  and  regulate  them 
under  present  conditions.  The  question  of  rei)ates  does  not  properly  enter 
into  the  discussion  of  the  bill,  as  the  leaders  of  the  movement  in  its  behalf 
themselves  declare  that  the  present  laws  are  fully  adequate  to  meet  that  evil. 
Whether  these  laws  are  being  enforced  is  another  question.  The  issue  raised 
by  the  proposed  bill  is  whether  the  Government  through  a  commission  shall 
determine  the  reaesonal)leness  of  railroad  rates  and  fix  new  rates  when  in  the 
judgment  of  the  Commission  the  rates  are  unreasonable,  the  rulings  of  the 
Commission  to  be  subject  to  judicial  review.  Take  for  example  the  grain 
rate.  Shall  the  Commission  dcterinine  whether  the  differential  between  grain 
sent  from  Chicago  to  New  York  and  from  Chicago  to  Baltimore  is  imreasonable? 
Shall  It  dotonnlne  whether  the  rate  from  Chicago  to  New  Orleans  is  too  low 
compared  to  the  rate  from  Cliicago  to  New  York?  In  other  words,  shall  it 
establish  inelastic  legal  rates  to  take  the  place  of  the  rates  now  fixed  by  com- 
petition? 

In  a  recent  interview  Representative  Stevens,  of  Minnesota,  one  of  the  leading 
members  of  the  House  Conmiittee  on  Interstate  Commerce,  is  quoted  as  believ- 
ing that  the  pul)lic  demand  for  the  regulation  of  the  great  carrying  companies 
is  justified,  and  as  being  anxious  himself  to  bring  about  proper  legislation.  He 
then  gives  some  of  the  dilliculties  which  confront  Congress  in  responding  to  the 
demand  for  the  I'eguiation  of  rates.  He  refers  to  the  three  methods  of  fixing 
rates  now  before  the  country,  the  first  being  that  of  competition,  the  second 
that  of  a  legal  rate  to  l>e  fixed  by  a  conunission  or  established  by  judgment  of 
the  courts,  and  third,  the  rate  fixcnl  by  authority  of  State  legislatures  and  oper- 
ative only  within  State  limits,  Mr.  Stevens's  statements  are  highly  illuminative 
of  the  whole  question,  and  I  wish  to  quote  some  extracts  from  his  Interview. 
As  for  the  first  method  of  rate  fixing,  that  of  competition,  he  believes  that 
everyone  understands  it,  since  "  it  has  been  in  operation  since  the  beginning  of 
railroad  enterprises."    As  to  the  second  method,  he  says : 


*( 
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Under  the  operation  of  the  Esch-Townsend  bill,  rates  would  be  established 
very  gradually  over  the  country,  one  section  being  taken  at  a  time,  and  months, 
not  to  say  years,  would  elapse  before  the  Interstate  Commerce  Commission 
could  fix  rates  covering  the  counti*y  as  a  whole.  The  rates  thus  established 
would  be  rigid  and  inelastic,  for  it  would  require  a  legislative  enactment  to 
make  them  operative  and  another  legislative  enactment  to  amend  them,  w^hich 
would  take  much  time. 

"The  third  method,  that  of  rates  fixe<l  by  State  commission,  would  also  be 
rigid  and  Inelastic,  for  the  reason  just  given. 

"As  an  Illustration,  let  it  be  supposed  that  the  Esch-Tow^nsend  bill  is  the  law 
of  the  land,  and  that  the  legislatures  of  the  Middle  West  States,  such  as  Min- 
nesota, Wisconsin,  Iowa,  Kansas,  and  Nebraska,  enact  legislation  that  is  now 
pending  to  increase  the  rate -making  power  of  railroad  commissions  within  those 
States.  Let  it  be  supposed,  further,  that  the  Interstate  Commerce  Commis- 
sion, in  res[x>nse  to  the  calls  for  help,  which  are  now  coming  from  all  over, 
was  to  hold  protracted  hearings  and  fix  a  system  of  rates  for  all  tariffs  to  the 
Gulf  port<».  Much  time  would  elapse  before  other  sections  of  the  country  could 
have  rates  similarly  established,  and  during  this  Interval  much  harm  might 
be  ac<omi)lished. 

"For  example,  the  most  troublesome  rate  In  the  Middle  West  and  the  terri- 
tory between  Cliicap)  and  the  Atlantic  coast,  both  by  rail  and  water.  Is  the 
rate  on  grain.  Tlicro  is  always  difiiculty  In  adjusting  this  rate  so  as  to  sat- 
isfy shippers  froni  tlie  Missouri  River  to  the  Gulf,  and  shlpi)ers  from  the  same 
point  to  the  Atlantic  coast  by  way  of  Chicago,  or  by  way  of  Minneapolis  and 
Duluth.  Now.  the  primary  factor  in  determining  this  rate  Is  the  cost  of  load- 
ing and  shipping  grain  on  barges  from  the  Upper  Mississippi  to  New  Orleans 
and  placing  it,  upon  its  arrival  in  the  latter  city,  either  uiK)n  elevators  or  ocean 
vessels.  Tills  comes  about  because  the  great  highway  of  the  Mississippi  Is 
always  open,  jind  men  who  can  buy  grain  can  always  hire  or  own  barges.  The 
railroads  to  the  Gulf  must  meet  this  barge  competition,  and  they  do  it  by  con- 
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sidering  the  haul  in  both  directions.    The  return  haul  is  now  very  large,  owing 
to  the  active  movement  of  lumber,  cotton,  and  other  southern  products. 

"A  third  factor  in  this  situation  is  the  demand  of  the  Minneapolis  flour  mills 
that  grain  be  diverted  toward  the  Northwest  There  are  times  when  the  local 
demands  for  Minneapolis  and  Duluth  are  alone  sufficient  to  take  grain  in  that 
direction  when  the  rates  in  the  other  direction  are  not  sufficiently  low. 

"The  situation  above  outlined  is  based  on  the  natural  pressure  of  business 
or  on  competition. 

•'  Suppose,  on  complaint,  the  rates  from  the  Missouri  river  to  New  Orleans 
are  fixed  by  the  Interstate  Commerce  Commission  under,  say,  the  EJsch- 
Townsend  bill,  and  that  the  railroad  commissions  of  Kansas  and  Nebraska 
have  fixed  rates,  the  latter  from  all  State  points  to  Omaha,  and  the  former  from 
all  State  points  to  Arkansas  City,  Kans.  Those  rates,  fixed  by  process  of  law, 
could  only  be  clianfyed  by  sul)8e(nieut  investigation  and  order  made  in  process 
of  law,  and  tlie  territoiy  where  they  are  operative  is  removed  from  the  domain 
of  competition.  Meanwhile,  suppose  that  the  Interstate  Commerce  Couimis- 
sion  has  not  had  time,  as  it  would  not  have  had,  to  fix  rates  from  the  Missouri 
river  to  tlie  Atlantic  coast,  either  by  way  of  Chicago  or  Minneapolis  and  Duluth. 
What  is  the  inevitable  result?  The  rates  to  the  Atlantic  coast  being  controlled 
by  competition,  the  transi)ortatiou  lines  in  that  direction  monoi)oIlze  the  grain 
trade,  and  the  lines  to  the  Gulf,  having  the  inelastic  rate  fixed  by  law,  and  not 
competition,  are  unable  to  attract  the  grain  business,  and  both  they  and  the 
country  which  they  traverse  suffer. 

•'  Of  course,  after  a  while  the  Interstate  Commerce  Commission  will  get 
around  to  the  fixing  of  rates  from  the  Missouri  to  the  Atlantic,  but  what  is  to 
become  of  the  Gulf  traffic  from  that  section  in  the  meantime? 

"  Obviously,  tlie  rates  under  the  Esch-Townsend,  or  under  any  other  bill,  could 
not  be  extended  over  the  entire  country  for  years,  and  the  result  meanwhile 
would  certainly  be  to  enrich  railways  and  shippers  In  one  direction  and  to  impov- 
erish those  in  another  section. 

"  This  is  one  of  the  questions  which  has  come  up  in  the  minds  of  memt>ers  of 
Congress  who  want  to  give  the  people  what  they  demand,  so  far  as  that  may  be 
done  fairly  to  all  Interests.  The  period  of  transition  from  the  present  competi- 
tion system  to  the  system  of  fixed  Federal  rates  would  be  a  i^eriod  of  distress  for 
some  parts  of  the  country  and  Increased  prosperity  for  others,  no  matter  what 
form  the  legislation  might  take.  The  concrete  illustration  of  the  Missouri  river 
and  the  Gulf  and  Atlantic  ports  is  typical  of  every  other  section  of  the  country. 
I  have  merely  selecte<l  it  because  the  heavy  grain  shipments  from  the  Missouri 
river  make  the  illustration  familiar  South,  East,  and  West.  Chicago,  Minne- 
apolis, and  New  York  have  been  cojni)lalnlng  of  late  years  of  the  rapid  develop- 
ment of  Gulf  ix)rts  as  points  of  shipment  of  grain  for  export  If  the  Esch- 
Townsend  bill  were  to  become  effective  tomorrow,  and  under  its  provisions  the 
Interstate  Commerce  Connnission,  responding  to  the  most  clamorous  demand, 
were  to  fix  rates  to  the  Gulf,  the  cities  just  named  would  have  no  further  cause 
for  complaint  perhaps  for  years." 

The  jnan  who  makes  these  simple  statements  of  fact  is  a  member  of  Congress 
who  has  listened  to  all  the  arguments,  pro  and  con,  on  the  proposed  legislation, 
and  who  evidently  has  studied  the  subject  with  the  end  In  view  of  satisfying  the 
demands  of  his  constituents  while  at  the  same  time  having  a  regard  for  the  best 
Interests  of  the  nation.  There  has  been  a  groat  deal  written  about  this  subject 
of  railroad  regulation,  but  those  few  statements  are  sufficient  in  themselves,  it 
api)ears  to  me,,  to  utterly  condenm  the  Esch-Townsend  bill  and  every  other 
measure  which  propose  to  substitute  the  infloxible  legal  rate  for  the  rate 
determined  by  competition.  The  Esch-Townsend  bill  means  that  if  one  section 
of  the  country  can  dominate  the  Commission  the  other  sections  can  be  ruined 
industrially.  Mr.  Stevens  tells  the  cities  in  liis  own  State  that  if  the  bill 
becomes  a  law  and  the  Commission  **  res[)onds  to  the  most  clamorous  demand" 
neither  those  cities,  nor  Chicago,  nor  New  Yoii<  would  have  cause  to  complain 
against  rates  to  the  Gulf  fo*r  perliaps  years.  There  can  be  little  doubt  that  the 
Commission  or  any  other  political  body  that  might  be  created  would  "  respond 
to  the  most  clamorous  demand." 

LOWEST    RATES    AND   BEST    SERVICE. 

Is  there  anything  In  the  present  railroad  situation  which  gives  a  valid  excuse 
for  (JoviMMunont  regulation  of  rates':  In  otlior  words,  what  s'  und  argmnent  can 
be  advanced  for  the  overthrow  of  the  competitive  system  pertaining  to  the  prices 
of  transportation  and  the  substitution  of  the  socialistic  system  in  its  place? 
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Since  1832  the  railroads  of  this  country  have  developed  from  229  miles  to 
205,000  miles,  over  one-half  the  mileage  of  the  world.  This  marvelous  expan- 
sion of  the  means  of  efficient  and  rapid  transportation  has  been  the  direct  result 
of  our  present  system  of  individualism,  of  noninterference  by  government  with 
private  enterprise,  of  freedom  by  the  individual  to  do  as  he  pleases  with  hlH 
own,  and  of  security  of  private  ownership  of  property.  Has  the  country  suf- 
fered by  this  expansion  of  her  railroads?  It  has  not  On  the  other  hand,  with- 
out the  railroads  the  country  could  never  have  reached  anything  like  its  present 
development  What  would  be  the  effect  of  a  socialistic  fixing  of  rates  on  the 
building  of  new  railroads?  This  is  a  question  of  particular  importance  to  the 
people  of  the  Middle  West,  of  the  South,  and  the  Southwest,  where  the  possi- 
bilities of  railroad  construction  have  by  no  means  been  exhausted.  The  strong- 
est Incentive  for  the  building  of  new  roads  is  the  making  of  good  profits  by 
roads  already  in  operation.  Witli  increasing  production,  competition '  to  sell 
reduces  prices ;  with  increased  railroad  mileage,  competition  for  business  must 
bring  down  the  rates  of  transportation.  Suppose  when  the  first  railroad  line 
was  built  the  Government  had  declared  its  rates  "  unreasonable  "  and  had  fixed 
a  legal  rate,  does  anyone  believe  there  would  have  been  such  a  great  era  of 
railroad  construction  as  followed? 

One  would  think  from  the  outcry  going  up  for  the  fixing  of  rates  that  rail- 
roads were  absorbing  the  earniniijs  of  the  nation  through  extortionate  charges. 
Long  figures  concerning  the  so-called  railroad  "  tax  "  are  presented  by  advocates 
of  the  pending  bills.  It  would  be  just  as  reasonable  to  ascertain  how  much  the 
farmers  obtained  last  year  for  their  products  and  call  it  an  agricultural  "  tax  " 
on  the  nation.  The  attempt  is  made  to  make  it  appear  that  the  railroad  rates 
are  so  high  that  the  shippers  and  the  general  public  can  no  longer  stand  the 
extortion,  but  must  have  relief  from  Congress.  Now,  the  simple  incontrovertible 
fact  is  that  railroad  rates  in  this  country  are  far  cheaper  than  anywhere  else  in 
the  world.  These  rates  in  general  are  one-third  lower  than  those  of  Great 
Britain  and  France,  and  one-half  lower  than  those  of  Germany,  where  the  rail- 
roads are  owned  and  operated  by  the  Government  An  examination  of  rates  in 
the  past  also  shows  there  has  been  an  almost  continuous  tendency  downward. 
In  1870  the  rates  were  three  times  what  they  are  now. 

Although  wages  or  the  average  returns  on  labor  are  much  higher,  yet  the 
people  of  this  country  have  the  advantag«>  of  better  transportation  service  at 
cheaper  rates  than  is  enjoyed  in  any  other  country.  As  this  very  satisfactory 
condition  has  been  brought  about  under  our  individualistic  system,  and  as  under 
the  continued  working  of  free  competitive  conditions  rates  may  be  expected 
gradually  to  decline,  it  remains  for  the  advocates  of  the  inelastic  socialistic 
rates  to  show  why  any  change  from  c^ompetitive  conditions  is  desirable  and 
whether  socialistic  rate-making  would  insure  lower  rates  in  the  future. 

IMPARTIAL   TREATMENT    OF   GENERAL    PUBLIC. 

I  believe  it  is  a  gratuitous  assertion  on  the  part  of  the  leaders  of  the  anti- 
railroad  agitation  when  they  say  that  the  shippers  generally  are  clamoring 
against  what  is  tennod  extortionate  rates.  The  complaints  coming  from  ship- 
liers  against  the  railroads  are  almost  wholly  complaints  of  discrimination  in 
favor  of  other  shippers.  I  feel  safe  in  asserting  that  what  the  shippers  in  this 
country  want  is  imi)artlal  treatment  from  the  railroads  rather  than  arbitrary 
reduction  of  rates. 

The  question  of  interstate  commerce  is  one  which  should  be  solved  in  accord- 
ance with  fundaniontal  principles  the  same  as  the  labor  question.  Under  our 
system  of  individual  initiative  the  individual  must  not  be  hampered  or  checked 
in  doing  as  he  pleases  with  liis  own.  He  must,  as  our  President  puts  it,  "  have 
a  square  deal — nothing  more  or  less."  He  would  not  be  having  a  square  deal 
if  a  railroad  or  other  corporation  is  permitted  to  ruin  his  business  by  favoring 
his  competitors.  Such  unjust  favoritism  would  destroy  those  free  conii)etitive 
conditions  which  are  essential  to  tlie  individualistic  system.  Hence,  the  neces- 
sity for  resort  to  tlie  police  powers  of  the  Government  The  principle  of 
inii)artial  treatment  of  tlie  general  public  must  be  cnforctKl.  At  present,  heavy 
fine,  to  which  may  l»e  added  imprisonment  is  the  i)enalty  i)rescribed  by  the 
Elkins  law  for  the  granting  of  rebates.  It  is  said  that  since  the  passage  of  this 
law  several  ycai-s  a^^'o  the  granting  of  rebates  has  largely  ceased,  but  some 
co^nplaints  are  still  being  made. 

If  the  law  is  not  enforced  tlien  it  is  not  the  fault  of  the  law  if  rebates  con- 
tinue to  be  given,  if  the  law  is  not  sufficiently  adequate*  then  it  should  be 
amended.     Perhaps  it  could  be  made  better  by  declaring  that  when  it  is  found 
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that  a  secret  lower  rate  or  rebate  has  been  granted  to  any  shipper,  such  rate 
shall  become  tlie  open  rate  for,  say,  one  year,  as  though  the  rate  were  part  of 
the  published  classification. 

It  is  urged  that  unjust  discriminations  between  localities  and  different  kinds 
of  traffic  are  such  as  to  require  the  granting  of  additional  jKJwers  to  the  Inter- 
state Commerce  Commission.  I  believe  that  a  study  of  the  facts  will  show  that 
discriminations  of  this  character  are  not  numerous,  and  that  many  of  the  com- 
plaints are  traceable  to  legitimate  and  beneficial  competition  between  rival 
localities.  But  however  this  may  be,  the  Commission  under  the  present  law 
has  ample  power  to  investigate  and  bring  Judicial  proceedings  to  remedy  any 
imjust  or  unreasonable  discriminations  of  the  kinds  mentioned.  Unjust  dis- 
criminations between  localities  and  kinds  of  ti'affic  ought  to  be  susceptible  to 
correctipn  through  the  application  of  the  police  ix)wers  of  the  Government,  the 
same  as  unjust  discriminatoins  between  individuals.  There  is  no  valid  reason 
for  asserting  that  one  kind  of  discrimination  can  be  corrected  by  punitive  legis- 
lation and  that  another  kind  can  only  be  reached  by  the  socialistic  method  of 
fixing  rates. 

I  have  seen  it  stated  that  the  Interstate  Commerce  Commission  has  authority 
under  the  Elk  ins  Act  to  proceed  against  the  discriminations  growing  out  of  the 
private  car  lines  and  terminal  switches.  If  this  is  so  then  it  is  its  duty  to  take 
steps  in  this  direction,  but  if  the  law  is  not  sufficiently  explicit  to  cover  these 
abuses,  then  legislation  that  will  reach  them  should  bo  enacted.  Any  pro])er 
legislation  that  shall  be  based  on  the  fundamental  principle  that  the  general  pub- 
lic shall  not  be  discriminated  against — that  is,  legislation  to  protect  free  com- 
petitive conditions — appears  to  my  mind  to  be  necessary  and  legitimate.  But  to 
attempt  to  correct  evils  by  legislation  to  destroy  competitive  conditions,  and  to 
take  from  individuals  the  control  of  their  own  property  appears  to  me  to  be  folly 
which  can  not  fail  to  result  disastrously  to  the  industrial  interests  of  the  entire 
country. 

THE   RESOLUTIONS   ADOPTED. 

Mr.  Newcomb.  The  conv^ention  over  which  Mr.  Parry  presided, 
that  of  the  National  Association  of  Manufacturers,  adopted  the  reso- 
lutions which  follow : 

Resolvedj  That  we  favor  the  active  enforcement  by  the  executive  department 
of  the  General  Government  of  all  existing  laws  to  prevent  the  giving  or  accept- 
ance of  rebates  or  special  favors  (through  whatever  device)  to  or  by  favored 
shippers,  and  we  call  upon  the  Interstate  Connnerce  Commission  to  apply  all 
the  remedies  at  their  disposal  as  provided  by  the  original  interstate-commerce 
act  and  the  Elkins  Act  amending  the  same. 

Resolvedy  That,  if  the  existing  laws  for  the  detection  and  punishment  of  the 
giving  or  acceptance  of  such  rebates  are  insufticient  or  defei'tive  in  any  resj>ect, 
we  favor  the  enactment  of  such  further  legislation  as  may  Ik?  necessary 
adequately  to  deal  with  the  evil  and  to  secure  this  complete  prevention. 

Resolved,  That,  in  order  to  carry  into  effect  the  provisions  of  the  foregoing 
resolutions,  Congress  should  be  asked  for  a  provision  to  be  made  for  the  neces- 
sary examination  of  the  books  of  the  railroad  corporations  somewhat  after  the 
manner  of  the  national-bank  exanunations,  for  the  puriK)se  of  detecting  and 
eliminating  spe<ial  favors  and  discriminations  against  the  small  or  less-favored 
shippers ;  and  a  provision  for  ade(inate  punishment  for  improi>er  disclosure  of 
confidential  information  so  gained. 

Just  a  word  as  to  the  time  which  must  necessarily  be  expended  by  a 
commission  in  considering  the  cases  j)resente(l  to  it.  Commissioners 
Prouty  and  Clements  have  already  explained  to  you  the  many  reasons 
for  the  prolonged  delays  involved  in  the  ])rocedure  before  the  Inter- 
state Commerce  Commission.  I  am  not  disposed  to  deny  the  force  of 
the  suggestions  they  have  made,  although  it  would  seem  that  under 
the  law  as  it  now  stands  the  Commission  might  have  adopted  a  le&s 
tedious  process,  and  that  in  many  cases  it  might  well  apply  directly 
to  the  courts  without  any  of  the  formal  preliminaries  that  now 
require  so  much  time.  I  wish,  however,  to  submit  without  further 
comment  a  table  showing  for  the  last  thirty-two  cases  which  kava 
been  decided  the  dates  on  which  the  decisions  were  rendered,  the  dates 
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on  which  the  complaints  were  filed,  and  the  length  of  time  during 
which  each  case  was  pending. 


Number  of  case. 


Date  decided. 


576. 

«15. 
«18. 


Feb. 

Apr. 

Jan. 

Mar. 

Jan. 


11,1905 

1,1901 

27,1904 

17,1904 

7,1906 


eao June  25,1904 


025. 
633. 
634. 
644. 
055. 


Oct. 

Jan. 

Jan. 

Mar. 

Fob. 


4,1904 
30,1904 
27,1904 
12,1904 

2,1905 


Date  on 
which  com- 
plaint was 
filed. 


668 Mar.  10,1905 


660. 
081. 
683. 
684. 
601. 
696. 
696. 
689. 


Jan.  7,1905 
Mar.  19,1904 
Jan.  5,1906 
Feb.  18,1905 
June  4,1904 
June  2d.  1904 
Feb.  7,1905 
Jan.    5, 1905 

702 j  Mar.  25,1905 

70r I  Fob.    7,1905 

709 Apr.  11,1904 

710 1  June  26,1904 


714 
724 
725 
726 
741 
743 
780 
785 


Apr.  11,1905 
June  25, 1904 
Juno  24,1904 
June  25, 1904 
Jan.  13,  UK  15 
Apr.  24,l«)r> 

do 

do 


Mar.  3,1900 
Oct.  28,1901 
Dec.  11,1901 
Feb.  26,  hm 
Apr.  5,1902 
Apr.  17, 1902 
May  1,1902 
June  12,1902 
June  28, 1902 
Nov.  3,1902 
Feb.  5,1903 
Feb.  25,1903 
Feb.  27,1903 
Apr.  14, 1903 
Apr.  22, 19(J3 
Apr.  27, 1908 
June  0,1903 
June  17,1903 
June  23, 1908 
June  25, 190JJ 
June  30, 1903 
July  24, 1903 
Aug.  4,1903 
Aug.  10,1903 
Oct.  3, 1«« 
Nov.  28,1903 
Dec.    4,1903 

do 

Mar.  22,1904 
Mar.  20,19(rt 
Oct.  15,1904 
Oct.  28,liJ04 


How  long  pern 

Years. 

Monthfl. 

4 

11 

2 

5 

2 

1 

2 

0 

2 

9 

2 

2 

2 

5 

1 

7 

1 

7 

1 

4 

1 

11 

2 

0 

1 

10 

0 

11 

1 

8 

1 

9 

0 

11 

1 

0 

1 

7 

1 

6 

1 

8 

1 

6 

0 

8 

0 

10 

1 

6 

0 

6 

0 

6 

0 

6 

0 

0 

1 

0 

0 

6 

0 

6 

Days. 


8 

8 

16 

81 

2 

8 

8 

18 

4 

9 

ar 

15 
10 

6 
18 
21 
28 

8 
14 
10 
25 
18 

7 
15 

8 
27 
20 
21 
21 
28 

9 
26 


In  the  foregoing  table  the  cases  an*  referred  to  by  the  docket  num- 
bers used  b^  the  Comniission.  They  can  easily  be  identified  by  ref- 
erence to  its  annual  reports  or  to  the  reported  volumes  of  its 
decisions.  It  appears  from  the  table  that  of  the  82  cases  included 
J  was  pending  during  a  period  of  four  years  eleven  months  and 
eight  days;  7  were  pending  over  two  years  but  less  than  four,  and 
14  were  pending  more  than  one  year  but  less  than  two  years.  Of 
the  entire  32  cases  there  is  not  a  single  one  in  which  decision  was 
rendered  within  six  months  of  the  date  on  which  the  comnlaint  was 
filed.  These  cases  probably  fairly  represent  all  of  those  aecided  by 
the  Commission,  so  far  as  the  time  occupied  is  concerned.  It  is 
worth  nothing,  therefore*,  that  the  aggregate  time  for  the  32  cases 
was  fifty  years  and  thirteen  days,  or  an  average  for  each  case  of  one 
year  seven  iiKmths  and  seven  days. 

Senator  P'orakkk.  I  do  not  think  that  I  have  any  questions  to  ask 
you,  Mr.  Xewcoinb,  but  I  would  like  to  suggest,  if  it  will  not  be  too 
much  troul)le,  that  when  you  give  us  the  information  I  asked  for  in 
regard  to  the  operation  of  the  State  commission  in  Georgia  you  also 
^ve  us  the  same  information  as  to  the  commissions  in  other  States, 
m  so  far  as  you  can.** 

Mr.  Newcomb.  It  seems  to  me,  Senator,  that  there  is  no  more  im- 
portant sul)ject  of  investigation  than  the  results  of  legislative  rate 
making  in  these  States,  and  the  fact  that  it  has  beiMi  neglected  when 
a  question  of  this  sort  is  ])efore  the  American  peo])le  indicates  a  lack 
of  appreciation  somewhere  of  its  importance.  The  test  of  experience 
is  before  us  in  the.se  States.     We  can  find  out  just  how  this  thing  has 


«  This  statement,  when  received,  will  he  printed  as  an  appendix. 


3592  BEGUIiATION   OF   RAILWAY  BATES. 

worked,  and  we  have  not  found  out.  I  can  not  answer  your  question 
as  I  would  like,  but  I  will  give  you  everything  I  can  on  that  subject. 

Senator  Newlands.  AVTiat  railroad  do  3^ou  represent? 

Mr.  Nevvcomb.  I  can  not  say  that  I  represent  any  railroad.  I  am 
here  at  the  request  of  some  railroad  men  who  have  been  familiar  with 
my  work  in  some  degree  and  who  thought  that  it  might  be  a  good 
thing  to  have  me  here,  I  suppose. 

Senator  Newlands.  So  that  you  are  not  interested  for  any  par- 
ticular system? 

Mr.  Newcomb.  I  am  speaking  for  myself.  What  I  have  said  is  the 
result  of  study  that  has  extended  over  a  period  of  some  fifteen  or 
twenty  years,  and  conclusions  that  have  come  to  me  and  are  my  own 
solely. 

Senator  Newl^vnds.  Do  you  think  there  ought  to  be  any  regula- 
tions of  interstate  rates  by  the  National  Government? 

Mr.  Newcomb.  I  think  there  ought  to  be  very  strict  provisions  in 
regard  to  the  equal  treatment  of  all  individuals  who  purchase  railway 
transportation. 

Senator  Newlands.  Would  you  end  there? 

Mr.  Newcomb.  I  think  that  the  power  of  the  courts  to  control  rates 
where  they  are  exorbitant  is  a  salutary  and  proper  power. 

Senator  Newlands.  How  would  you  have  the  court  do  that? 
Simply  in  damage  suits  by  individual  shippers? 

Mr.  Newcomb.  If  there  is  any  way  of  bringing  these  cases  more 
promptly  before  them  and  more  satisfactorily  before  them  I  see  no 
objection  to  it. 

Senator  Newlands.  Can  you  suggest  any? 

Mr.  Newcomb.  It  seems  to  me  the  method  in  the  present  law  is 
rather  complete. 

Senator  Newlands.  That  is  the  method  by  injunction? 

Mr.  Newcomb.  By  injunction. 

Senator  Newlands.  But  without  the  interposition  of  the  Interstate 
Commerce  Commission  at  all,  could  the  shipper  who  claimed  a  rate 
was  exorbitant  apply  to  the  court  and  obtain  an  injunction  against 
that  rate  in  the  future  or  until  the  order  is  modified? 

Mr.  Newcomb.  I  would  not  like  to  pass  upon  that  question.  You 
have  had  before  you  very  many  men  who  are  much  abler  to  pass  upon 
that  than  I  am."  There  are  some  indications  that  the  courts  nught 
take  that  view  of  it. 

Senator  Newlands.  It  is  uncertain? 

Mr.  Newcomb.  It  is  uncertain,  certainly. 

Senator  Newlands.  It  is  a  very  great  enlargement  of  the  equity 
jurisdiction? 

Mr.  Newcdmb.  I  am  not  so  sure  that  it  would  be  a  real  enlargement 
of  the  jurisdiction. 

Senator  Newlands.  What  is  jour  opinion — that  the  court  would, 
if  such  a  law  were  passed,  take  jurisdiction? 

Mr.  Newcomb.  I  do  not  know.     I  should  be  willing  to  try. 

Senator  Newlands.  Do  you  think  it  would  strengthen  the  juris- 
diction of  the  court  in  such  a  case  if  we  gave  that  power  to  the  Inter- 
state Commerce  Commission  in  behalf  of  the  public  to  bring  an 
action  to  restrain?         ' 

Mr.  Newcoj^ib.  I  believe  that  there  is  no  genuine  case  of  injustice  in 
the  relations  among  rates  that  can  not  be  remedied  imder  the  present 
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law  as  it  stands,  and  I  think  those  cases  can  be  handled  promptly 
and  effectivel}'^,  and  that  we  ought  to  see  what  the  present  law  will  do 
before  we  trv  another. 

Senator  Newlands.  You  think  that  under  the  present  law  the 
Interstate  Commerce  Commission  could  g^o  into  court  and  ask  a 
restraining  order  to  prevent  the  collection  m  the  future  of  the  rates 
alleged  to  be  unreasonably  hig;h? 

Mr.  NEWcoarB.  They  can  enjoin  an  unjust  discrimination  under  the 
present  law. 

Senator  Newlands.  But  could  they  enjoin  the  collection  of  a  rate 
that  was  alleged  to  be  unreasonably  high? 

Mr.  Newcobib.  I  do  not  believe  there  is  such  a  thing  as  a  rate  that 
is  unreasonably  high,  except  in  comparison  with  another  rate.  I  do 
not  believe  there  is  a  case  of  an  exorbitant  rate  per  se. 

Senator  Newlands.  You  do  not  think  there  could  be  a  rate  that  whs 
exorbitant  per  se  ? 

Mr.  Newcomb.  Oh,  there  could  be,  but  there  never  will  be. 

Senator  Newlands.  Why  ? 

Mr.  Newcomb.  It  would  have  to  be  so  high  in  order  to  be  exorbitant 
in  and  of  itself  that  it  is  absolutely  out  of  the  question  that  such  a  rate 
could  ever  be  put  in  force. 

Senator  Newlands.  In  order,  therefore,  to  get  the  protection  of  the 
court,  the  rate  would  have  to  be  so  exorbitantly  high  as  to  make  it 
very  improbable  that  such  a  rate  would  ever  be  sought  to  be  enforced 
by  the  railroads  ? 

Mr.  Newcomb.  The  protection  of  the  court  is  ample  in  any  case  of 
injustice,  because  there  is  no  rate  that  is  unreasonable  that  is  not 
unreasonable  in  relation  to  other  rates.  That  comparison  can  always 
be  made,  and  as  a  matter  of  fact  in  all  cases  that  the  Conunission 
enumerates  as  bein^  excessive  rates  per  se,  if  they  had  been  tried 
l)efore  the  Commission  on  the  allegation  that  they  were  unreasonable 
in  comparison  with  some  other  rates,  the  same  result  could  have  been 
reachea.  The  question  always  will  be.  What  are  the  rates  in  compari- 
son with  other  rates  ? 

Senator  Newlands.  So  that  that  is  the  only  way  that  you  can  get 
at  an  unreasonable  rate.     Is  that  your  opinion  ? 

Mr.  Newcomb.  I  am  sure  of  it. 

Senator  Newlands.  We  will  assume,  then,  that,  for  illustration,  the 
Southern  Pacific  system,  with  15,000  miles  of  railwiy,  becomes  con- 
solidated with  the  Northern  Pacific  and  the  Great  Northern  system, 
with  about  7,000  more,  and  then  with  the  Atchison,  Topeka  and  Santa 
Fe,  with  7,000  more  miles,  and  that  they  are  all  under  one  system. 
Would  you  regard  it  as  impossible  to  increase  all  the  rates  in  that 
region  10  per  cent  ? 

Mr.  Newcomb.  Then  we  would  compare  them  with  the  rates  that 
were  formerly  in  vogue. 

Senator  Newlands.  Would  it  be  impossible,  competition  between 
the  railroads  beingeliminated,  to  increase  the  entire  tariff  10  per  cent? 

Mr.  Newcomb.  They  would  probably  do  less  business  on  10  per  cent 
increase  and  make  less  gross  revenue  tlian  they  made  before. 

Senator  Newlands.  You  do  not  believe,  then,  that  the  present  com- 
petition between  those  railways  has  had  any  effect  whatever  in 
reducing  rates? 

Mr.  Newcomb.  Oh,  yes;  I  do. 
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Senator  Newlands.  Very  well,  then,  if  that  competition  was  taken 
away,  would  not  the  increase  of  rates  necessarily  follow  ? 

Mr.  Newcomb.  When  rates  have  been  reduced  business  adjusts 
itself  to  the  new  conditions.  The  volume  of  business  is  determined 
by  reduced  rates  and  the  increase  of  those  rates  would  cause  the 
volume  of  business  to  decrease. 

Senator  Newlands.  I  understand  you  to  say  that  competition  has 
been  a  factor  in  reducing  rates? 

Mr.  Newcomb.  Yes. 

Senator  Newlands.  Very  well,  if  that  influence  is  removed,  will  not 
the  tendency  toward  reduction  of  rates  be  stopped? 

Mr.  Newcomb.  If  reduced  rates  had  built  up  new  business  and  you 
put  the  rates  back,  that  new  business  stops. 

Senator  Newlands.  Do  you  regjard  it  as  practically  impossible, 
through  consolidation  and  eliminating  competition,  to  increase  the 
rates  ? 

Mr.  Newcomb.  A  general  increase  is  impossible.  Adjustments,  as 
between  different  articles  and  services,  can  always  be  made.  They 
can  be  made  one  way  or  another. 

Senator  Newlands.  How  about  the  tendencv  toward  reduction  of 
rates?  Do  you  think  it  would  have  any  effect  upon  that?  Would  it 
stop  that  ? 

Mr.  Newcomb.  In  practice  it  has  not  stopped  it. 

Senator  Newlands.  Consolidation  has  not? 

Mr.  Newcomb.  In  practice  it  has  not  retarded  it.  We  have  never 
had  that  sort  of  consolidation  you  are  talking  about,  but,  in  the  case 
you  suggested,  unless  you  consolidated  with  the  roads  doing  business 
m  the  South,  say,  and  those  in  other  regions  which  produce  the  same 
class  of  commodities,  I  should  say  it  would  not  affect  them  at  all. 

Senator  Newlands.  So  that  while  competition  has  had  an  effect  in 
reducing  rates,  you  do  not  think  that  the  doing  away  with  competi- 
tion will  have  any  effect  either  in  steadying  rates  or  in  increasing 
them  in  the  future  ? 

Mr.  Newcomb.  It  would  undoubtedly  steady  them.  The  reduc- 
tions would  be  made  in  a  different  wav. 

Senator  Newlands.  Then,  if  it  steadies  the  rate*:,  it  does  prevent 
reduction  that  has  been  going  on  in  the  past  ? 

Mr.  Newcomb.  I  want  to  make  this  distinction.  Competition  has 
not  reduced  the  general  average  of  railway  rates  at  all.  Competition 
has  reduced  some  railway  rates  at  the  expense  of  some  other  rates.  I 
think  probably  by  causing  certain  classes  of  expenses  it  has  kept  up 
the  general  level  somew^iat. 

Senator  Newlands.  Your  idea  is  that  consolidation  would  tend 
toward  equalization  of  rates  as  between  communities? 

Mr.  Newcomb.  It  would  have  that  tendency,  certainly. 

Senator  Newlands.  And  in  that  way  it  is  beneficial.  Now,  you 
say  that  increase  of  rates  is  practically  impossible,  and  yet  we  nad 
such  an  increase  four  3Tars  ago,  did  we  not? 

Mr.  Newcomb.  No. 

Senator  Newlands.  Professor  Ripley,  I  believe,  testified  to  some 
increases  ranging  from  30  to  50  per  cent.     ^ 

Senator  Dolliver.  And  Judge  Cowan  testified  to  some  cattle 
increases. 
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Mr.  Newcx)mb.  I  said  that  adjustments  between  particular  services 
are  always  possible.  There  has  been  an  actual  advance  in  the  average 
per  ton  mile  when  you  measure  it  simply  in  the  money  by  which  it  is 
paid;  but  if  my  salary  is  doubled  and  I  can  only  purchase  half  as 
much  with  a  dollar  as  I  could  before  I  am  no  better  off.  The  rail- 
ways are  in  that  situation.  The  purchasing  power  of  the  money  they 
receive  for  the  services  they  perform  has  decreased  about  20  per  cent, 
while  the  monej?^  rates  of  charge  have  increased  only  about  5  per  cent. 
That  is  not  an  increase  in  rates. 

Senator  Newlands.  The  rate  itself  has  been  increased. 

Mr.  Newcomb.  The  rate  measured  in  money,  but,  as  Adam  Smith 
told  us  long  ago,  and  as  John  Stuart  Mill  repeated,  and  every  econo- 
mist has  repeated,  there  is  a  nominal  wage  and  a  real  wage.  The 
nominal  wage  is  what  you  get  in  money  and  the  real  wage  is  what 
you  can  buy  with  it.  And  in  the  same  way  there  is  a  nominal  railway 
rate  paid  in  money  and  a  real  railway  rate  that  is  paid  in  labor  and 
rails  and  fuel  and  supplies  of  all  sorts. 

Senator  Newlands.  You  think  that  has  not  increased? 

Mr.  Newcomb.  It  has  not  increased ;  it  has  decreased. 

Senator  Newlands.  The  nominal  rates  have  increased? 

Mr.  Newcomb.  Yes;  and  the  real  rates  have  decreased. 

Senator  Newlands.  Your  idea,  T  believe,  is,  Mr.  Newcomb,  that 
no  Government  regulation  is  necessary;  that  the  railroad  companies 
will  not  advance  rates,  and  that  they  will  continue  to  reduce  rates 
steadily,  even  though  competition  between  railways  is  eliminated  by 
gradual  consolidation. 

Mr.  NEwa)MB.  I  think,  as  far  as  that  elimination  and  consolidation 
arc  required  to  go,  rates  will  still  be  regulated  by  the  forces  which 
have  regulated  them  in  the  past  much  more  successful  than  legisla- 
tion. 

Senator  Newlands.  You  recognize  the  fact,  though,  that  they  can, 
if  they  choose  to  do  so,  increase  rates?     They  have  already  done  that? 

Mr.  NEwa3MB.  No;  they  have  not.  No,  sir;  they  have  not  ad- 
vanced rates  at  all. 

Senator  Newlands.  Did  they  not  advance  rates  in  1900,  I  mean 
nominal  rates? 

Mr.  NEWcx):kiB.  Yes;  they  advanced  nominally. 

Senator  Newlands.  But  thev  did  not  advance  rates  as  compared 
with  commodities  and  price  of  labor,  etc.? 

Mr.  Newco^ib.  No;  they  were  able  to  buy  less  for  the  money  they 
received  for  these  services. 

Senator  Newlands.  Then  your  contention  now  is  that  labor  and 
commodities  have  increased  in  a  very  much  higher  percentage  than 
railway  rates? 

Mr.  Newcomb.  Yes. 

Senator  Newlands.  How  much  higher? 

Mr.  Newcomb.  The  statistics  indicate  that  the  commodities  in  gen- 
eral have  increased  about  20  per  cent  and  railway  rates  have  increased 
about  5  J  per  cent. 

Senator  Newlands.  So  that  there  is  still  a  difference  of  about  16 
percent? 

Mr.  Newco31b.  That,  of  course,  reducers  it  to  mathematical  terms 
fFhi(h  make  the  fact  appear  much  simpler  than  it  really  is.    The 
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changes  can  not  be  figured  out  anywhere  near  as  closely  as  that,  but 
that  IS  the  Ix3st  that  the  Government's  most  competent  statisticians 
have  been  able  to  do  with  these  problems. 

Senator  Newlands.  But  your  suggestion  is  that  commodities  and 
labor  have  increased  about  15  per  cent  more  than  the  railway  rates 
have? 

Mr.  Newcomb.  Yes. 

Senator  Newlands.  If  that  increase  of  5  per  cent  is  not  an  increase, 
in  your  judgment,  what  is  to  prevent  the  railways  incurring  the  other 
16  per  cent?     You  would  then  say  there  is  no  increase,  would  you  not? 

Mr.  Newcomb.  Then  they  would  have  just  kept  abreast  of  the 
changes  in  purchasing  power. 

Senator  Newlands.  So  you  think  the  railroads  are  justified  in 
increasing  their  nominal  rates  throughout  the  country  15  per  cent? 

Mr.  Newcomb.  I  am  free  to  say  they  can  not  do  it. 

Senator  Newlands.  You  feel  they  would  be  justified  in  doing  it? 

Mr.  Newcomb.  If  they  could  do  it  without  breaking  up  business  or 
interfering  with  the  commerce  of  the  country,  and  the  lapse  of  time 
docs  not  require  normal  reductions,  as  I  think  it  does,  they  would 
be  justified,  but  they  would  not  be  justified  in  interrupting  the  normal 
trend  of  commerce. 

Senator  Newlands.  As  we  have  already  had  an  increase  of  6J 
j)er  cent,  and  they  could  raise  the  nominal  rates  15  per  cent  from  the 
standpoint  of  income;  and  the  relative  value  of  transportation,  as 
compared  with  commodities  and  labor,  and  leaving  out  a  few  other 
considerations,  you  would  regard  the  increase  of  15  per  cent  in  all 
the  rates  of  the  country  as  justified,  would  you  not? 

Mr.  Newcomb.  No.  The  rates  ought  to  decline.  They  do  natu- 
rally decline,  and  the  railways  would  have  no  right  to  interrupt  that 
normal  tendency. 

Senator  Newlands.  Then,  in  that  case,  the  5^  per  cent  was  justi- 
fied, was  it  not,  that  has  already  taken  place? 

Mr.  Newcomb.  I  think  it  was  absolutely  necessary  in  order  that 
they  should  continue  the  business,  that  there  should  be  some  read- 
justment, owing  to  the  increased  vahie  of  the  money. 

Senator  Newlands.  Very  well;  do  you  not  think  it  is  absolutely 
necessary  they  should  have  the  other  15  per  cent? 

Mr.  Newcomb.  Apparently  not.  Business  has  gone  on,  the  coun- 
try is  prosperous,  the  railroads  are  prosperous,  and  so  I  should  think 
it  had  stood  the  test  of  time. 

Senator  Newlands.  So  you  think,  in  this  sense,  economics  and  jus- 
tice will  absohitely  regulate  the  rates  themselves  and  tend  gradually 
toward  a  reduction  of  the  rates  without  any  regulating  power 
whatever  ? 

Mr.  Newcomb.  The  experience  of  seventy  years  shows  that  it  has 
done  precisely  that. 

Senator  Newlands.  But  we  have  had  the  influence  of  competition, 
and  a  very  active  competition. 

Mr.  Newcomb.  The  most  active  competition,  the  most  tremendous 
force  of  competition,  is  the  competition  of  markets,  different  groups 
of  producers,  and  this  kind  of  competition  can  not  be  eliminated,  no 
matter  what  happens. 

Senator  Newlands.  Well,  it  would  be  eliminated,  provided  all 
the  railroads  of  the  country  were  in  the  ownership  of  one  corporation. 
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Mr.  Newoomb.  They  would  still  compete  with  the  steamship  lines 
from  Argentine,  and  every  other  competitive  source  of  production; 
and  our  people  would  still  have  to  compete  with  the  peoples  of  the 
world,  even  if  our  special  commodities  did  not  compete.  We  have 
got  to  live  as  a  competitive  group. 

Senator  Newlands.  It  is  true  that  we  would  still  be  subjected  to 
the  competition  of  foreign  markets,  but  if  there  were  but  one  owner- 
ship of  railways  in  this  country  we  would  be  relieved  of  the  compje- 
tition  of  our  domestic  markets  so  far  as  the  operations  of  the  rail- 
ways were  concerned,  would  we  not,  as  a  factor  m  determining  rates? 

Mr.  Newoomb.  I  can  conceive  of  a  world  where  there  are  four 
dimensions,  and  I  can  conceive  of  such  a  condition  just  as  easily  as  I 
can  of  the  one  you  suggest.  One  is  just  as  likely  to  be  realized  as  the 
other. 

Senator  Newi^ands.  You  were  going  over  the  items  of  expenditure 
in  income  during  the  year  1903.     Did  I  understand  you  to  hold  a 

Sart  of  this  income  put  down  here  as  $1,900,000,000  consists  of 
uplications? 

Mr.  Newoomb.  I  think  that  $1,900,000,000  is  the  actual  operating 
receipts.  There  is  no  duplication  in  that  The  duplication  is  in 
the  earnings  from  other  sources.  I  did  not  speak  of  that,  however. 
I  spoke  of  the  earnings  or  the  amounts  paid  on  the  stock  and  bonds. 
I  did  not  speak  at  all  of  the  gross  receipts. 

Senator  Newlands.  Take  the  amount  that  is  paid  upon  the  bonds, 
net  interest  on  funded  debt,  $208,000,000,  is  there  any  duplication 
there? 

Mr.  Newcomb.  May  I  see  the  table  you  are  referring  to?  [Exam- 
ines the  table.]  The  duplication  is  eliminated  in  that  table.  That 
is  the  table  I  used. 

Senator  Newlands.  Now,  in  the  matter  of  regulation,  clearly  under 
the  decision  of  the  Supreme  Court  the  Interstate  Commerce  Commis- 
sion would  have  to  bear  in  view  the  entire  operating  expenses,  would 
they  not,  and  have  to  allow  them  ? 

Mr.  Newcomb.  If  they  wanted  to  establish  the  unreasonableness  of 
the  entire  schedule  of  rates,  or  the  unreasonableness  T)er  se  of  a  single 
rate,  I  have  no  doubt  they  would.  I  do  not  believe  that  the  Interstate 
Commerce  Commission  or  anyone  representing  a  shipper  will  ever  be 
in  that  position.  It  seems  to  me  it  would  be  a  very  poor  way  to 
handle  any  case. 

Senator  Newlands.  Yet  that  is  what  the  Supreme  Court  has  laid 
down  as  a  rule  in  that  matter. 

Mr.  Newcomb.  That  was  laid  down,  of  course,  in  the  Nebraska 
rate  case,  and  that  seems  to  me  the  trend  of  their  decisions — where 
you  have  to  challenge  an  entire  schedule.  That  seems  to  be  an 
impossible  situation  in  any  such  regulation  as  we  have  experienced 
through  the  Interstate  Commerce  Commission,  or  as  is  proposed 
through  that  medium. 

Smator  Newlands.  That  rule  does  control  them  in  regulating 
rat^? 

Mr.  Newcomb.  The  only  question,  it  seems  to  me,  that  can  arise  is 
the  relation  between  diti'erent  rates. 

Senator  NEi;\'TJkNDS.  Where  it  is  now  one  commodity  has  relatively 
a  higher  rate  than  another,  and  that  is  unjust? 
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Mr.  Newc;<jmb.  Yes;  or  one  locality. 

Senator  Newlands.  Or  one  locality.  Now  then,  assuming  the 
gross  revenue  is  fair,  the  reduction  of  the  rate  of  a  particular  local- 
ity or  particular  localities  would  diminish  the  gross  revenue  below 
what  was  fair,  would  it  not? 

Mr.  Newcomb.  It  might  increase  it.  It  might  increase  the  traffic 
so  as  to  increase  the  gross  revenue.     That  very  often  happens. 

Senator  Newlands.  Well,  then,  do  you  regard  this  rule  that  has 
been  laid  down  by  the  Supreme  Court,  that  in  the  matter  of  regula- 
tions in  rates  the  Commission  must  have  in  view  the  value  of  the 
property,  a  fair  return  upon  that  property,  the  allowance  of  its 
operating  expenses,  taxes,  etc.,  and  (ixed  charges,  fair  returns  to  the 
stockholders,  etc.,  as  a  reasonable  rule? 

Mr.  Newcomb.  That  would  be  very  reasonable,  if  the  Commission 
is  going  to  make  an  entire  schedule,  but  it  does  not  seem  to  me  to  have 
a  very  strong  bearing  upon  an  individual  rate. 

Senator  Newlands.  Then  how  is  the  court  going  to  determine  how 
a  particular  rate,  then,  that  has  been  lowered  by  the  Commission,  is 
confiscatory  ? 

Mr.  Newcomb.  I  have  a  great  deal  of  doubt  upon  that  point. 
That  is  a  very  important  cjue^stion.  I  doubt  if  that  ever  could  be 
determined  in  regard  to  a  single  rate,  unless  the  rate  did  not  pay  the 
amount  actually  incurred  to  handle  the  particular  business  to  which 
it  was  applied.     Those  cases  would  be  very  rare  indeed. 

Senator  Newlands.  And  yet  the  court  has  declared  rates  were  con- 
fiscatory, has  it  not? 

Mr.  Newcomb.   In  regard  to  a  general  schedule. 

Senator  Newlands.  Only  regarding  a  general  schedule? 

Mr.  Newcomb.  Yes.  I  think  it  is  quite  an  open  question  whether 
they  can  declare  that  in  regard  to  a  particular  rate.  The  Iowa  rail- 
road cases  took  the  opposite  ground  very  clearly,  but  the  case  of 
Smyth  V.  Ames  seems  to  indicate  they  might  find  a  point  where  they 
could  stop  the  process  of  confiscation  before  there  was  an  actual  loss 
of  property,  if  it  was  attempted  to  take  up  rates  in  detail. 

Senator  Newlands.  So  that  where  a  single  rate  or  a  small  group  of 
rates  are  attacked,  and  not  the  entire  schedule,  you  think  there  will 
be  great  difficulty,  however  unjust  the  action  of  the  Commission 
might  be,  in  having  the  court  declare  that  a  confiscatory  rate? 

Mr.  Newcomb.  i  think  it  would  be  quite  impossible  under  any 
standards  that  have  been  laid  down. 

Senator  Newlands.  Very  well,  then.  What  protection  is  there  in 
the  courts? 

Mr.  Newcomb.  If  the  power  to  name  a  reasonable  rate  was  given 
to  anybody,  I  presume  the  tribunal  to  which  the  power  was  delegated 
could  not  name  an  unreasonable  rate.  The  use  of  delegated  power 
can  always  be  tested  as  to  whether  it  is  within  the  scope  of  tlie  power 
delegated  and  the  terms  of  the  delegation. 

Senator  Newlands.  So  that  in  that  event  the  court  could  not  deter- 
mine what  simply  was  a  confiscatory  rate,  but  what  was  a  reasonable 
rate? 

Mr.  Newcomb.  I  suppose  the  power  to  name  a  reasonable  rate  would 
not  be  the  power  to  name  an  unreasonable  rate. 

Senator  Cullom.  AVliat  is  the  last  answer? 
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Mr.  Newcomb.  I  suppose  the  power  to  name  a  reasonable  rate  would 
not  be  the  power  to  name  an  unreasonable  rate. 

Senator  Newlanos.  AMiich  would  you  regard  as  the  better  system, 
the  system  which  would  give  to  the  Interstate  Commerce  Commission 
the  power  to  fix  these  rates  upon  complaint  or  a  system  which  might 
be  called  automatic  in  its  regulation  ? 

Mr.  Newcomb.  I  would  prefer  an  automatic  system. 

Senator  Newlands.  By  providing  for  such  regulation  of  rates  only 
as  will  secure  to  the  company  its  operating  expenses,  its  taxes,  ite 
fixed  charges,  and  allow  a  certain  fixed  rate  of  mterest  in  the  shape 
of  dividends  upon  the  stock  which  could  be  valued,  leaving  withm 
those  limits  the  control  of  the  rates  in  the  hands  of  the  corporation? 

Mr.  Newcomb.  Do  you  mean  as  the  choice  of  evils? 

Senator  Newlands.  Yes. 

Mr.  Newcomb.  I  do  not  know.  Both  of  those  systems  would  seem 
sure  to  operate  badly.  The  first  one,  as  I  tried  to  set  out  this  morning, 
would  stop  individual  freedom  of  action  on  the  part  of  the  rate-making 
officers.  It  would  make  them  advocates  of  existing  rates,  and  tend 
to  make  them  resist  every  change.  The  other  system  fixes  a  max- 
imum return  on  the  capital,  makes  it  unnecessary  to  improve  your 
business  or  your  methods,  and  you  have  no  incentive  to  earn  any 
more.  You  can  earn  your  maximum  rate  just  as  well  perhaps  by 
doing  a  small  amount  of  business  as  by  doing  a  large  amount,  and  you 
will  do  just  what  you  have  to  to  earn  that  maximum,  and  then  stop. 

Senator  Newlands.  If,  with  the  increase  of  population  and  busi- 
ness in  this  country,  the  income  of  a  company  would  greatly  increase, 
the  excess  over  a  reasonable  dividend  fixed  by  law  would  then  be 
applied  either  to  betterments  or  increase  of  wages,  or  to  reduction  in 
rates,  would  it  not? 

Mr.  Newcomb.  I  do  not  think  there  would  be  any  increase  of  that 
sort.  They  would  simply  stop  making  efforts  to  increase  their  busi- 
ness. It  is  easier  to  stay  where  you  are  than  it  is  to  devise  improve- 
ments in  your  business. 

Senator  Newlands.  Do  you  think  that  has  been  the  condition  in 
England?     There  is  a  limitation  there  of  G  per  cent. 

Mr.  Newcomb.  Well,  England  has  had  a  parliamentary  commis- 
sion on  industrial  depression.     We  have  not  had  one  yet. 

Senator  Newlands.  But  we  had  occasion  for  one  from  1893  to 
1807,  did  we  not? 

Mr.  Newc'omb.  We  got  out  of  it  very  nicely. 

Senator  Newlands.  And  I  think  we  had  an  industrial  commis- 
sion, too. 

Mr.  Newcomb.  We  had  an  Industrial  Commission.  We  are  in  a 
better  situation,  I  think,  industrially,  than  England. 

Senator  Newlands.  Take  it  in  Massachusetts.  I  am  told  that 
there  all  of  the  electric  trains  are  incorporated  under  laws  which  per- 
mit a  0  per  cent  dividend,  and  a  division  between  the  States  and 
municipal  corporations  of  all  profits  above  that.  What  would  you 
think  of  that?  Would  not  that  be  giving  an  incentive  to  the  corpora- 
tion to  promote  l)usiness? 

Mr.  New(x)mb.  I  should  rather.  Senator,  that  some  one  should  make 
a  close,  carofnl  investigation  of  the  results  under  that  law.  A  priori, 
I  should  expect  it  to  l)e  a  hindrance  to  the  normal  improvement  of 
business  methods.    I  have  not  studied  it.    My  impression  is  that  the 
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Boston  and  Albany  Railroad,  when  operating  under  those  conditions, 
was,  perhaps,  subject  to  that  criticism.  They  did  not  do  all  they 
might  hare  done  to  increase  their  business. 

Senator  Newi^ands.  Is  it  not  a  fact  that  there  is  less  friction  and 
less  feeling  between  the  railroads  and  the  people  in  New  England 
than  in  any  other  part  of  the  country  ? 

Mr.  Newcomb.  1  think  so. 

Senator  Newlands.  Is  it  not  a  fact  that  those  railroads  are  better 
administered,  as  a  rule,  than  in  other  parts  of  the  country? 

Mr.  Newcomb.  I  think  that  the  Pennsylvania  Railroad  is  the  best 
administered  property  in  the  country. 

Senator  Newlands.  I  will  not  compare  it  particularly.  I  will  not 
make  it  so  extreme.  Is  it  not  regarded  as  one  of  the  best  adminis- 
tered portions  of  the  country? 

Mr.  Newland.  I  am  never  as  comfortable  traveling  in  New  En- 
gland as  in  other  places.  That  is  about  all  that  I  know  about  it.  I 
think  not.  1  think  that  the  railroads  in  the  West  are  better  and  more 
progressive. 

Senator  Newlands.  Now,  Mr.  Newcomb,  you  are  the  author  of 
some  works  on  railway  economics,  are  you? 

Mr.  Newcomb.  Yes. 

Senator  Newlands.  You  are  a  practicing  lawyer  here? 

Mr.  Newcomb.  Yes. 

Senator  Newlands.  Are  we  to  understand  you  appear  simply  inde- 
pendently, or  are  you  employed  ? 

Mr.  Neavcomb.  I  appear  at  the  request  of  some  railroad  companies. 
I  represent  my  own  notions  on  this  subject. 

Senator  Newlands.  Are  you  employed? 

Mr.  Newcomb.  I  am  paid  for  my  time. 

Senator  Forakeu.  Have  you  studied  railroad  conditions  in  other 
countries? 

Mr.  Newcomb.  Not  as  I  should  like  to  do;  I  have  studied  them  only 
at  second  hand. 

Senator  Foraker.  Can  you  tell  us  of  the  effect  of  governmental 
regulation  or  governmental  ownership  in  the  other  countries  of  the 
world  ? 

Mr.  Newcomb.  Only  as  I  have  studied  the  works  of  men  who  have 
made  first-hand  studies. 

Senator  Foraker.  I  mean  as  to  the  decline  of  rates? 

Mr.  Newcomb.  I  think  there  has  not  been  any,  particularly  in 
Prussia,  where  it  is  supposed  to  have  worked  better  than  anywhere 
else.     There  has  not  been  any  decline. 

Senator  Foraker.  And  what  can  you  tell  us  as  to  the  effect  of  gov- 
ernmental regulation  and  as  to  the  fixing  of  rates  in  England,  as  to 
the  decline? 

Mr.  Newcomb.  There  seems  to  be  just  as  much  complaint  in  Eng- 
land as  there  is  in  this  country. 

Senator  Foraker.  And  how  is  it  as  to  France  ? 

Mr.  Newcomb.  I  can  not  answer  as  to  France  at  all.  • 

Senator  P\)raker.  If  you  have  opportunity,  before  you  put  these 
other  matters  in  evidence  that  you  intend  to  look  up  and  supply,  I 
wish  you  would  look  and  give  us  the  result  of  your  mvestigations  in 
a  general  way,  not  going  into  detail,  as  to  the  effect  on  the  decline  in 
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rates  of  governmental  interference  with  fixing  of  rates  in  any  of  the 
other  countries  ? 

Mr.  Newcomb.  I  think  it  is  perfectly  true  that  it  has  very  greatly 
retarded  wherever  it  has  been  applied.  I  shall  try  to  get  you  fuller 
information,  if  there  is  any. 

Mr.  Chairman,  I  meant,  as  a  part  of  my  remarks  this  morning,  to 
ask  permission  to  submit  an  analysis  of  the  decisions,  made  up  almost 
wholly  from  quotations  from  the  decisions  of  the  court,  of  the  refusals 
of  the  Federal  courts  to  enforce  the  orders  of  the  Interstate  Com- 
merce Commission,  and  ask  that  it  be  printed. 

Senator  Kean.  It  can  be  printed  in  the  appendix. 

Senator  Dolliver.  I  want  to  ask  you  to  do  a  thing  for  me.  I  have 
been  confused  by  the  statements  which  have  been  made  about  the  in- 
crease in  rates  in  1900.  A  very  reputable  gentleman  testified  here 
that  a  meeting  was  held  in  the  fall  of  1899,  in  which  two  hundred 
railroads  were  represented,  and  that  they  talked  the  situation  over,  and 
appointed  a  common  agent  to  promulgate  a  change  in  the  rates  of  all 
the  important  merchandise  passing  to  and  fro  between  the  Mississippi 
river  and  the  coast,  north  of  the  Ohio  and  Potomac  rivers,  and  that 
this  new  schedule  operated  to  take  the  stiiple  articles  of  merchandise, 
such  as  the  stock  of  a  jobbing  house,  and  by  transferring  separate 
articles  from  one  classification  to  another,  and  to  very  ffreatly  in- 
crease the  rates  upon  them.  Now,  if  you  can  do  it,  I  would  like  you 
to  make  a  calculation  based  upon  the  change  in  the  rates  of  staple 
articles  of  merchandise,  articles  of  universal  consumption,  as  affected 
by  that  new  schedule.^ 

Mr.  Newcomb.  Yes;  I  shall  be  very  glad  to  attempt  that.  Those 
facts  are  very  fresh  in  my  memory  and  I  might  repeat  them,  as  it 
will  not  take  but  a  moment.  Now,  the  Official  classification  is  the 
classification  of  freights  applying  in  the  territory  north  of  the  Poto- 
mac and  Ohio  rivers  and  east  or  the  Illinois-Indiana  State  line  and 
the  Great  Lakes — that  is,  the  western  shores  of  the  Great  Lakes. 

Senator  Dolliver.  That  extends,  I  understand,  to  the  Mississippi 
river. 

Mr.  Newcomb.  Yes;  on  some  classes  of  business  it  extends  to  the 
Mississippi  river.  It  covers  all  traffic  in  that  territory  not  taken  at 
special  commodity  rates.  In  1899,  prices  and  wages  having  gone  up, 
that  is,  the  purchasing  power  of  money  having  decreased,  the  rail- 
roads were  in  the  situation  where  their  operating  expenses  were  very 
much  higher  than  they  had  been,  and  this  Official  classification — not 
a  new  meeting,  nor  a  new  group  of  the  railroads — but  this  Official  clas- 
sification committee  met  to  consider  what  changes  would  fit  that  situa- 
tion, and  they  advanced  818  articles  out  of  10,000  articles  in  that  clas- 
sification. That  classification  provided,  for  most  articles,  ratings  ap- 
plicable to  shipments  in  carload  quantities,  and  also  other  ratings 
applicable  to  shipments  in  less  than  carload  quantities.  The  ship- 
ments in  less  than  carload  quantities  are  relatively  very  small. 
Eighty-five  per  cent  of  these  818  changes  applied  entirely  to  less 
than  carload  quantities,  the  balance  to  carload  shipments,  or  in  a  few 
cases  to  articles  that  are  carried  regardless  of  quantity  and  have  no 
carload  rates.  That  classification  was  put  in  force  on  the  1st  day  of 
January,  1900.  Three  months  later,  meeting  the  protests  of  shippers 
and  after  meetings  at  which  the  shippers  were  represented,  they  took 

•  These  statements,  when  received,  win  be  printed  as  an  appendix. 
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off  20  per  cent  in  some  cases  and  15  per  cent  in  others  from  a  great 
many  of  those  changes,  and  other  reductions  have  been  made  since 
that  time. 

Senator  Dollimir.  Now,  then,  I  do  not  want  to  trouble  you  to  go 
into  that  any  further.  You  have  made  a  calculation  that  upon  an 
average  these  increases  amounted  to  5^  per  cent,  and  I  want  to  know 
what  they  actually  amounted  to  with  a  list  of  articles  of  staple  mer- 
chandise passing  over  that  country. 

Mr.  Newcomb.  I  will  do  what  I  can  in  that  direction.  You  under- 
stand that  is  quite  an  extended  investigation. 

STATEMENT  OF  ME.  W.  C.  MAOEE. 

Senator  Kean.  You  may  state  your  occupation  and  place  of  resi- 
dence. 

Mr.  Magee.  I  live  at  Pittsburff,  Pa.  I  am  in  the  coke  and  coal 
business.  I  am  connected  with  the  firm  of  Pickand  &  Magee  Coke 
Company. 

Senator  Kean.  What  is  the  extent  of  your  production  ? 

Mr.  Magee.  We  are  running  from  G5  to  100  cars  a  day. 

Senator  Kean.  Where  do  you  ship? 

Mr.  Magee.  All  over  the  United  States. 

Senator  Kean.  Do  you  desire  to  make  any  statement  before  the 
committee? 

Mr.  Magee.  I  have  been  asked  to  come  here,  and  I  am  willing  to 
answer  any  questions  that  anybody  wishes  to  ask  me. 

Senator  Kean.  Well,  in  sliipping  all  over  the  country  how  do  you 
find  the  rates? 

Mr.  Magee.  Sometimes  we  find  them  pretty  high.  As  a  rule  we 
find  them  fair  and  liberal. 

Senator  Kean.  When  you  are  dissatisfied  with  the  rate  and  find  it 


is  too  high,  what  do  you  do? 
Mr.  AiAGEE.  Take  it 


up  with  the  railway  companies,  state  our  case, 
and  try  to  show  them  wherein  we  think  we  are  not  being  properly 
treated,  and  that  if  they  insist  upon  that  rate  continuing  it  will  mean 
loss  of  business  to  us  and  loss  or  business  to  them.  What  is  our  suc- 
cess is  their  success. 

Senator  Kean.  AVhat  success  have  you  had  with  the  railroad  com- 
panies? 

Mr.  Magee.  Nine  timas  out  of  ten  we  have  been  properly  met  and 
afforded  consideration,  and  the  business  goes  on. 

Senator  Kean.  And  when  they  did  not  give  you  the  reduction  you 
asked  for,  what  reason  did  they  give? 

Mr.  Magee.  That  they  could  not  afTord  to  do  the  business  without 
changing  thcnr  whole  classification  of  rates  in  other  directions. 

Senator  Kean.  Then,  I  should  judge  from  your  statement  that 
you  are  satisfied  with  the  existing  conditions? 

Mr.  Magee.  We  have  very  little  complaint  to  make.  We  always 
have  complaints  to  make,  as  far  as  that  goes. 

Senator  Kean.  Have  you  ever  made  any  complaint  before  the 
Intei*state  Commerce  Commission  ? 

Mr.  Magee.  We  have  never  found  it  necessary. 

Senator  Kean.  Do  you  think  it  would  add  to  your  business  and 
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your  best  interests  if  the  Interstate  Comimerce  Commission  had  power 
to  fix  rates  when  a  rate  was  found  to  be  unreasonable? 

Mr.  Magee.  I  would  rather  deal  with  the  railroad  people  than  with 
the  Interstate  Conmierce  Commission  for  this  reason:  The  trans- 
portation lines  have  met  and  studied  through  their  men  all  the  condi- 
tions for  each  and  every  locality,  and  it  seems  to  me  that  they  are 
very  much  better  equipped  and  in  a  very  much  stronger  position  to 
do  business  by  reason  of  their  intimate  knowledge  with  the  sur- 
rounding and  conditions  than  it  would  be  possible  for  a  commission 
in  Washington  City  to  be,  no  matter  how  intelligent  they  are  or  how 
good  their  intentions  are  to  meet  the  conditions.  I  do  not  believe 
we  could  get  it  before  them  as  quickly  or  as  satisfactorily  as  we  can 
before  the  railroad  men. 

Senator  Kean.  Do  you  know  of  any  rebates  being  paid? 

Mr.  Magee.  I  do  not.  In  our  business  there  is  not  a  rebate  being 
given,  to  the  best  of  my  knowledge. 

Senator  Kean.  What  roads  are  you  on? 

Mr.  Magee.  The  Pennsylvania,  the  Baltimore  and  Ohio,  and  the 
Vanderbilt  systems.  We  have  thre^  lines  of  road,  and  ship  from 
Portland,  Mo.,  to  I^s  Angeles,  Cal. 

Senator  Kean.  Have  you  anything  further  that  you  would  like  to 
say? 

Mr.  Magee.  No  ;  I  have  not 

STATEMENT  OF  ME.  ALBA  C.  JOHNSON. 

Senator  Kean.  You  will  state  your  name,  residence,  and  occupa- 
tion. 

Mr.  Johnson.  I  live  at  Philadelphia.  I  am  a  partner  in  the  firm 
of  Burnham,  Williams  &  Co.,  which  operates  the  Baldwin  Locomotive 
Works.  We  are  manufacturers  of  locomotives,  both  for  American 
and  for  foreign  railroads,  and  have  produced  upward  of  2,000  loco- 
motives per  annum.  We  employ  some  15,000  men  in  our  principal 
works  in  the  city  of  Philadelphia,  and  are  large  shippers,  both 
inbound  and  outbound.  Our  inbound  shipments  consist  largely  of 
materials  used  in  the  manufacture  of  locomotives,  and  amount  ap- 
proximately to  from  800  to  400  carloads  a  week.  These  shipments 
go  out  largely  in  the  way  of  finished  locomotives,  but  there  are  also 
large  shipments  of  material  as  well. 

Senator  Kean.  You  ship  over  all  the  roads  in  Philadelphia? 

Mr.  Johnson.  We  ship  over  all  the  principal  roads  in  the  country, 
because  our  shij)ments  go  to  eveiy  part  of  the  country,  as  well  as  to 
Mexico  and  to  Canada. 

Senator  Kean.  AVliat  is  your  experience  with  the  railroads? 

Mr.  Johnson.  Our  experience,  which  has  extended  over  a  great 
numl>er  of  years,  has  been  that  theiv  is  a  disposition  upon  the  part  of 
the  railroads  to  make  rates  wliich  are  equitable  and  satisfactory 
IJjitil  the  present  classification  was  adopted,  the  railroads  appeared 
to  adopt  the  fact  that  there  was  a  substantial  partnership  existing 
between  the  producers  and  the  ctirriers,  and  that  the  obligation  rested 
upon  them  to  pr()t4»ct  the  producers  in  the  districts  whif»h  they  served 
upon  a  l)asis  as  favorable  as  those  of  competitors  served  by  other  rail- 
i*oads.    That  principle  has  governed,  so  far  as  I  have  been  u,blft.\ft\«t- 
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ceive,  the  relations  between  the  railroads  and  ourselves  during  all  the 
time  in  which  we  have  been  shippers. 

Senator  Kean.  You  are  large  shippers?  You  must  necessarily 
receive  a  great  deal  of  material  and  also  ship  away  a  great  deal  of  the 
finished  product.     Do  you  find  the  rates  generally  reasonable? 

Mr.  Johnson.  The  rates  are  generally  reasonable. 

Senator  Kean.  Have  you  any  complaint  of  the  rates? 

Mr.  Johnson.  We  have  no  reason  to  complain  of  the  rates.  What 
we  regard  as  essential  is  that  the  rates  shall  be  the  same  for  the  same 
commodity  to  all  shippers,  and  so  long  as  that  principle  is  observed 
by  the  railroads  it  is  less  important  to  us  what  the  rates  are.  I  think 
that  is  a  general  principle  governing  shippers  throughout  the  country. 
There  are,  of  course,  instances  in  which  the  making  of  certain  rates 
will  enable  our  productions  to  compete  successfully  m  markets  which 
we  could  not  otherwise  enter.  Our  manufacture  is  to  some  extent  a 
specialty.  It  is  not  manufactured  widely.  The  number  of  those 
who  are  engaged  in  its  manufacture  is  comparatively  limited. 

Senator  Kean.  But  the  material  used  are  not  specialties? 

Mr.  Johnson.  No;  they  are  the  ordinary  metals  and  other  articles 
of  commerce  which  come  from  a  very  large  territory. 

Senator  Kean.  And  you  find  the  rate  reasonable  on  those? 

Mr.  Johnson.  P^ntirely  so. 

Senator  Kean.  Of  course  you  do  complain  sometimes  in  regard  to 
rates? 

Mr.  Johnson.  I  think  that  it  would  be  putting  it  too  strongly  to 
say  that  they  make  complaints.  There  are  sometimes  minor  correc- 
tions that  we  have  to  adjust,  but  as  a  rule  we  have  no  difficultv  in 
securing  a  satisfactory  and  equitable  adjustment  of  those  questions. 

Senator  Kean.  Then  you  would  rather  go  to  the  railroad  company, 
to  the  freight  agent  of  the  railway  company,  to  adjust  your  rates 
than  you  would,  if  there  was  an  unjust  rate  and  one  that  you  com- 
plained of,  to  the  Interstate  Commerce  Commission  ? 

Mr.  Johnson.  We  would  by  all  means  prefer  dealing  with  the 
freight  agents  of  the  railroads  than  with  any  governmental  body. 

Senator  Kean.  Why  ? 

Mr.  Johnson.  I  am  of  opinion  that  the  operation  of  any  govern- 
mental body  fixing  rates  must  result  in  a  loss  of  the  flexibility  which 
at  present  exists.  As  I  have  said  before,  it  sometimes  happens  that 
it  is  necessary  to  enter  markets  by  reason  of  cooperation  with  the  car- 
riers. At  present  we  arc  able  to  do  that.  We  would  feel  that  it 
might  not  be  so  flexible  if  a  new  arrangement  were  made. 

Senator  Kean.  Have  you  anything  further  that  you  would  like  to 
say? 

Mr.  Johnson.  I  think  that  what  has  been  said  so  ably  by  Mr.  New- 
comb  covered  much  that  I  would  like  to  say.  The  important  p>oints 
which  I  desire  to  emphasize  are  the  fact  that  the  true  relationship 
which  exists  between  the  shipper  and  the  carrier  is  that  of  a  partner- 
ship. I  believe  that  that  relationship  will  exist  satisfactorily  unless 
it  is  hampered  or  disturbed  by  governmental  action.  I  believe  that 
the  operation  of  the  natural  laws  of  supply  and  demand,  the  natural 
desire  on  the  part  of  the  carriers  to  increase  the  efficiency  of  the  lines 
under  their  control  to  the  maximum  extent,  must  result  in  the  crea- 
tion of  rates  by  those  carriers  which  will  increase  the  business  to  the 
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largest  tonnage  which  it  can  get.  That  increase  can  not  be  obtained 
by  making  perpetual  rates  nor  by  making  unjust  rates. 

The  principle  of  copartnership  precludes  anything  of  that  sort.  1 
look  also  with  apprehension  on  the  granting  of  the  right  of  the  rate- 
making  power  to  any  governmental  body.  I  have  carefully  consid- 
ered the  reasons  which  are  advanced  for  giving  that  power  to  them. 
I  believe  that  the  necessity  for  it,  as  business  is  conducted,  does  not 
exist.  I  believe  that  the  suggestion  conies  largely  because  of  the  fears 
rather  that  the  necessities  of  the  people.  Where  government  inter- 
ference in  rates  and  other  operation  of  railroads  has  taken  place  in 
other  countries  it  has  not  worked  well.  I  have  had  personal  oppor- 
tunities of  observing  this  in  some  foreign  countries.  I  have  particu- 
larly in  mind  the  Argentine  Republic  and  our  neighbor,  Mexico. 
Both  of  these  countries  have  one  difficulty,  however,  to  contend  with 
that  happily  we  are  free  from,  and  that  is  the  fluctuating  value  of 
their  money.  The  tendency  of  any  public  rate-making  body  is  to  de- 
stroy the  flexibility  with  which  busmess  can  be  done.  When  a  rate 
has  been  passed  upon  by  such  a  rate-making  body  in  one  sense  it  be- 
comes a  vested  interest,  and  we  have  seen  in  roreign  countries  instances 
where  rather  than  reduce  the  rate  which  has  been  made  by  the  Gov- 
ernment the  railroads  have  permitted  the  industries  to  languish  and 
to  die  out  altogether,  because  the  reduction  of  the  rate  on  which  they 
depend  for  existence  affects  the  question  of  rates  on  other  commodities, 
and  rates  affecting  other  industries. 

It  goes  without  saying  that  the  giving  of  rebates  should  be  pun- 
ishable. I  believe  that  the  giving  of  rebates  is  now  punishable.  If 
the  present  powers  for  preventing  the  granting  of  rebates  are  not 
adequate,  then  by  all  means  I  am  in  favor  of  providing  adequate 
means  of  preventing  such  a  thing. 

I  have  read  with  great  care  this  House  bill  18588,  the  Townsend 
bill,  and  there  are  certain  thoughts  in  connection  with  that  bill 
which  I  had  come  prepared  to  express.  In  the  hearing  which  has 
been  had  this  morning  that  bill  has  not  been  mentioned,  and  I  am 
not  aware  whether  it  is  now  a  pertinent  subject  of  discussion.  I 
should  like  to  receive  instructions  upon  that  point. 

Senator  Kean.  Well,  we  will  receive  any  suggestions  you  have  to 
make  in  regard  to  it,  only  for  information,  however,  not  that  this 
committee  has  anything  to  do  with  it. 

Mr.  Johnson.  This  bill  provides  that  the  Interstate  Commerce 
Commission  may  order  to  take  effect  and  to  become  operative  thirty 
days  after  notice  thereof  has  been  given  to  persons  directly  affected 
thereby,  certain  rates;  and  it  provides  that  thereafter  these  rates 
may  be  reviewed  as  to  their  lawfulness,  justness,  or  reasonableness. 
I  submit  that  it  is  contrary  to  our  spirit  of  government  to  provide  by 
law  for  putting  into  effect  incidentally — practically  incidentally,  be- 
cause the  period  allowed  is  short — a  rate  or  any  measure  without  the 
opportunity  for  a  full  hearing  as  to  its  lawfulness,  justness,  or  rea- 
sonableness. Granting  that  in  the  wisdom  of  Congress  it  should  be 
deemed  necessary  to  place  power  over  the  making  of  rates  in  the 
hands  of  the  Interstate  Commerce  Commission  or  any  other  body,  it 
is  of  the  utmost  importance  in  my  mind  that  those  rates  should  be 
postponed  in  their  operation  until  the  fullest  opportunity  has  been 
granted  to  determine  whether  they  are  lawful,  ]ust,j  or  reaaov^^VAa^* 
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Tliis  bill  places  the  rate-making  power  in  one  body  and  provides 
a  separate  tribunal  ^o  decide  upon  these  essential  matters  ox  justice, 
reasonableness,  and  lawfulness.  It  appears  to  me  that  this  is  wrong; 
that  the  necessity  for  placing  the  rate  making  itself  in  the  govern- 
mental body  does  not  exist,  but  that  if  it  should  be  decided  that  that 
necessity  does  exist,  then  by  all  means  let  us  hedge  around  the  power 
of  making  rate  by  such  care,  such  provision,  that  the  law  with  just- 
ness and  reason ablen(iss  shall  be  enforced;  that  the  Government  is 
not  compelled  to  take  the  position  of  attemptin^f  to  do  something 
which  it  can  not  do,  attempting  to  perpetrate  what  is  unjust  or  unlaw- 
ful. I  believe,  gentlemen,  that  this  suggestion,  this  proposed  measure 
of  putting  the  rate-making  power  into  the  hands  of  the  Government, 
revolutionary  as  it  is  under  our  form  of  government,  is  a  step  toward 
what  eventually  will  come  to  be  Government  ownership  of  railroads. 
I  can  conceive  no  greater  calamity  which  can  befall  any  country  than 
that  of  having  the  railroads  owned  by  the  government. 

I  have  had  opportunity  during  my  experience  for  intercourse  with 
a  great  many  railroad  men  from  foreign  countries,  in  which  different 
degrees  of  government  ownership  or  government  control  are  in 
effect.  I  have  yet  to  find  any  business  man  or  any  railroad  man  hav- 
ing experience  under  such  regulations  who  was  willing  to  admit  that 
there  is  advantage  in  government  ownership.  In  the  Argentine 
Republic  there  is  the  closest  control  of  Government  operation.  There 
the  Government  goes  further  than  to  fix  rates.  There  all  rates  are 
fixed  by  Government,  but,  more  than  that,  the  Government  under- 
takes to  guarantee  to  the  traveling  public,  so  far  as  possible  to  guar- 
antee it,  its  safety.  No  locomotive  can  go  into  the  shop  for  general 
repairs  and  come  out  again  upon  the  judgment  of  the  railroad 
omcial.  The  Government  has  an  inspector  of  locomotive  repairs. 
That  locomotive  can  not  come  out  until  this  inspector  has  come  and 
looked  the  locomotive  over.  It  seems  to  me  that  this  bill  is  a  step 
in  that  direction  of  excessive  governmental  control.  I  believe  most 
firmly  and  most  conscientiously  that  the  less  government  that  is 
compatible  w^ith  safety,  with  justice,  with  equal  right  to  every  man, 
is  the  best  for  the  people  at  large.  I  believe  that  our  country,  which 
has  developed  so  wonderfully,  so  that  the  rates  which  are  made  are 
lower  than  those  enjoyed  by  any  other  countrv  in  the  world,  will 
continue  to  develop  under  private  control  of  tlie  railways  and  the 
rate-making  power  invested  in  those  who  know  what  the  traffic  costs, 
and  who  know  all  of  the  facts  connected  with  the  rate-making  power. 

Senator  Kean.  We  are  very  much  obliged  to  you,  sir. 

STATEMENT  OF  ME.  F.  G.  HENDRIGKSON. 

Senator  Kean  (in  the  chair).  AMiat  is  your  name? 

Mr.  IIkndrickson.  F.  C.  Hendrickson. 

Senator  Kean.  Where  do  you  live? 

Mr.  Henduickson.  Cumberland,  Md. 

Senator  Kean.  What  is  your  business? 

Mr.  Heni)Kk;kson.  I  am  an  attorney  at  law,  but  T  am  secretary  of  the 
freight  and  transportation  committee  of  Associated  Merchanls,  which 
is  practically  our  board  of  trade,  made  up  of  about  175  members, 
iiine-tentlis  of  them  merchants,  shippers,  etc. 
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Senator  Kean.  Will  you  kindly  make  your  statement? 

Mr.  Hendrickson.  I  came  to  complain  concerning  coal  discrimi- 
nation, not  high  ratings.  The  Georges  Creek  coal  region  lies  east 
of  the  AUeglieny  Mountains,  in  the  extreme  western  part  of  the 
State  of  Maryland.  Myersdale,  Kingwood,  and  the  Somerset  regions 
lie  on  the  wast  of  the  Allegheny  Mountains,  and  the  coals  for  eastern 
markets  from  those  roads  have  to  be  hauled  up  heavy  grades  to  the 
summit  of  the  Alloglieny  Mount jiins  and  then  down  to  and  past  the 
Georges  Creek  coal  region,  eastward.  Now,  gentlemen,  we  do  not 
complain  that  we  do  not  get  as  low  a  rate  as  Myersdale,  Kingwood, 
and  what  may  he  called  the  upper  Potomac  region,  but  we  are 
charged  15  cents  more  a  ton  to  tide  water  for  our  coal  than  is  charged 
these  more  distant  regions,  where  the  coal  has  to  be  hauled  by  very 
heavy  cars  and  then  down  heavy  grades.  AVhilo  that  is  an  element 
of  danger  in  railroading,  I  understand  also— 

Senator  Kean.  What  is  the  rate? 

Mr.  ITendrickson.  It  makes  no  difference  what  particular  point — I 
have  the  schedule  here — it  is  always  15  cents  higher  as  soon  as  it 
reaches  tidewater  or  the  eastern  markets,  and  we  have  a  large  amount 
of  bituminous  coal  which  can  not  be  developed  at  the  15  cents  differ- 
ential.    We  do  not  object  to  the  price. 

Senator  Dollfver.  Why  do  they  make  this  differential  against  you? 

Mr.  Hendrickson.  I  can  onlv  state  what  the  Baltimore  and  Ohio 
officials,  when  they  were  petitioned,  said,  that  other  districts  have 
poorer  coals  than  ours,  a  compliment  which  we  did  not  appreciate 
under  these  circumstances;  and  they  object  to  letting  our  coal  reach 
market  as  cheaply  as  these  districts  which  they  claim  have  poorer 
coal.  Nevertheless,  it  shuts  our  region  out  entirely.  It  is  practically 
a  confiscation  of  our  coal  values,  not  our  coal,  but  coal  values,  and  that 
amounts  practically  to  the  same  thing. 

Senator  Dolliver.  They  say  your  coal  is  better  than  the  Kingwood 
coal? 

Mr.  Hendrickson.  The  big  vein  is  almost  exhausted,  and  we  have  a 
very  large  area  of  small-vcMn  coal  which  corresponds  to  the  small 
veins  of  West  Virginia,  Myersdale,  and  Kingwood,  in  adjacent 
States,  but  with  the  15-cent  differential  against  us  we  can  not  develop 
our  coal  at  all. 

Senator  Doijjver.  How  far  is  it  from  Cumberland  to  the  King- 
wood  region? 

Mr.  IIendrickson.  Fifty  to  75  miles  farther  west  on  the  other  side 
of  the  range. 

Senator  Doli..iver.  On  the  same  road? 

Mr.  Hendrickson.  On  the  same  road,  except  the  Cumberland  and 
Pennsylvania  is  a  little  coal-carrying  road,  to  take  it  to  the  Baltimore 
and  Onio.  The  majority  of  the  stock  is  owned  by  the  Baltimore  and 
Ohio  and  they  may  be  virtually  called  one  road. '  At  least,  the  offi- 
cials themselves  admit  they  own  the  majority  of  the  stock. 

There  is  one  other  complaint,  although  it  may  not  be  germane, 
perhaps,  to  this  committee,  but  entering  into  our  complaints  is  the 
Tact  that  the  Baltimore  and  Ohio  Eailroad,  on  which  we  have  to 
depend  entirely,  is  wholly  exempt  from  taxation  in  the  State  of 
Maryland  and  does  not  pay  one  cent  of  taxes,  and  yet  it  charges 
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Maryland  coal  16  cents  more,  when  it  is  the  nearest  point  to  tide- 
water, than  it  does  the  more  distant  points. 

The  Chairman.  Have  you  taken  tnis  case  before  the  Commission? 

Mr.  Hendrickson.  We  have  not;  we  have  written  them  several 
times.  We  fear  they  will  raise  the  technical  point  that  it  is  over  two 
roads. 

The  Chairman.  You  are  afraid  to  submit  the  case  to  the  Interstate 
Commerce  Commission? 

Mr.  Hendrickson.  No;  we  are  going  to  do  so  finally,  if  we  can  not 
get  redress  otherwise.  We  have  petitioned  the  Baltimore  and  Ohio 
by  committees  and  by  written  petitions. 

Senator  Kean.  You  do  not  mean  to  say  that  the  Baltimore  and 
Ohio  is  exempt  from  taxation  entirely? 

Mr.  Hendrickson.  Every  cent.  It  does  not  pay  anything  to  the 
State  of  Maryland,  so  far  as  I  know.  Yet  it  cliarges  our  coal  15  cents 
a  ton  more  than  it  charges  distant  points. 

Senator  Dolliver.  Have  you  a  canal  to  tidewater? 

Mr.  Hendrickson.  We  have  the  Chesapeake  and  Ohio  Canal,  but  it 
is  not  effective.    The  carrying  capacity  of  it  is  too  small. 

Senator  Kean.  Is  it  not  only  the  road  between  Baltimore  and 
Washington  that  is  absolutely  exempt  from  taxation? 

Mr.  Hendrickson.  No;  on  its  original  charter  it  is  exempt  from 
taxation  throughout  the  State,  and  even  outlying  lots  and  hotel  prop- 
erty, and  all  property,  is  completely  exempt  from  taxation. 

That  makes  our  complaints— I  do  not  know  whether  it  is  germane  to 
this  committee,  but  that  makes  our  complaint  a  little  more  accentu- 
ated. We  do  not  want  to  tax  them,  but  we  do  want  fair  rating  for 
our  coal. 

Senator  Dolliver.  Do  you  use  this  canal  at  this  time? 

Mr.  Hendrickson.  The  canal  is  practically  under  the  control  of 
the  road. 

Senator  Dolliver.  How  does  that  come? 

Senator  ICean.  I  think  you  will  find  you  are  a  little  mistaken  in 
your  statement  as  to  taxation. 

Mr.  Hendrickson.  If  I  am,  I  am  willing  to  correct  it. 

Senator  Kean.  Recently,  as  I  understand  it,  the  charter  of  the 
Baltimore  and  Ohio  road  did  exempt  it  from  taxation,  but  there  was 
a  compromise  made  between  the  State  of  Maryland  and  the  Baltimore 
and  Ohio  road  about  1874  or  1875,  in  which  they  agreed  to  pay  taxes 
upon  certain  things,  and  certain  things  were  exempted,  but  they  do 
pay  taxes. 

Mr.  Hendrickson.  I  do  not  think  they  pay  them  in  any  quantity. 
There  were  sc».veral  charters  which  were  prepared  with  the  iindeV- 
standing  that  if  they  were  adopted  they  would  have  to  be  taxed,  but 
they  never  formally  adopted  tliem,  and  thfey  are  still  operating  under 
the  old  charter.  It  has  been  before  our  court  of  appeals,  in  whicli 
they  held  that  hotel  properties  were  not  taxable.  I  know  that  up  in 
our  end  of  the  State  they  do  not  collect  a  penny  from  the  railroad. 
Now,  that  is  our  complaint,  gentlemen. 

Senator  Doij:.iver.  Is  there  any  other  railroad  from  Cumberland 
to  tide  water? 

Mr.  Hendrickson.  None  whatever.  The  Wabash  will  be  there 
after  a  while,  but  it  will  not  enter  this  coal  field,  according  to  its 
present  holdings. 
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Senator  Dolliver.  How  far  from  this  coal  field  will  it  pass? 

Mr.  Hendrickson.  It  will  pass  within  100  feet,  but  still  not  have 
access  to  it,  without  additional  holdings  to  what  it  has  now. 

Senator  NEWTiANDS.  I  understand  you  to  say  that  the  Baltimore  and 
Ohio  Railroad  is  interested  in  these  coal  mines  beyond  Cumberland  t 

Mr.  Hendrickson.  I  did  not  say  so;  no,  sir. 

Senator  Newlands.  I  got  the  impression  that  you  did. 

Mr.  Hendrickson.  I  think  thej^  control  the  waterway  to  the  same 
extent  they  control  the  road.  It  is  under  trustees.  It  is  ineffective. 
Even  if  they  did  not  control  the  canal,  it  is  not  a  sufficient  competitor 
to  make  it  material  to  the  road. 

Senator  Newlands.  Is  there  any  other  waterway  in  which  the 
Baltimore  and  Ohio  Railroad  is  interested  in  that  region? 

Mr.  IIendkickson.  Why,  I  can  not  answer  definitely  as  to  that. 

Senator  Kean.  According  to  the  statistics  of  railways  of  the 
United  States,  the  Baltimore  and  Ohio  paid  $693,000  in  taxes. 

Mr.  Hendrickson.  Not  to  the  State  of  Maryland,  does  it  say, 
though  ? 

Senator  Kean.  In  group.  Of  course,  they  have  very  little  prop- 
erty other  than  in  Baltimore  and  the  road  from  Philadelphia  to 
Baltimore. 

Mr.  Hendrickson.  Does  it  give  the  amount  of  taxes  it  pays  in  the 
State  of  Maryland  ? 

Senator  Kean.  No;  it  is  not  divided  here.  But  it  gives  it  just  in  a 
lump. 

Mr.  Hendrickson.  I  would  just  like  to  say  that  it  is  not  compatible 
with  the  business  of  the  coal  interests,  as  the  operators  look  upon  it,  to 
go  into  litigation  with  railroads.  There  are  many  hazards  outside  of 
the  mere  judicial  decisions,  and  the  operators  are  very  loath  to  go  into 
litigation,  and  they  will  be  very  glad  if  something  could  be  done  to 
give  them  a  prevention  from  litigation. 

Senator  Dolliver.  What  hazard? 

Mr.  Hendrickson.  They  think  the  matter  of  car  supply  all  enters 
into  it  to  a  greater  extent  even  than  litigation.  Whether  they  are 
correct  in  their  surmise  is  another  matter,  but  they  hesitate,  although 
suffering  the  gi^eatest  inequalities,  to  go  into  litigation  with  great 
corporations.  It  is  not  compatible  with  sound  business  interests,  as  I 
think  you  gentlemen  will  admit,  to  go  into  litigation  on  these  matters; 
and  something  should  be  devised  to  prevent  the  trouble  rather  than 
the  mere  cure  of  it  afterwards.  It  would  be  better  for  business  inter- 
ests in  every  way.     I  thank  you. 


STATEMENT  OF  ME.  SAMUEL  SPENGEE. 

The  Chairman.  Mr.  Spencer,  you  have  in  your  hand  a  statement 
which  you  wish  to  submit? 

Mr.  Spencer.  I  will  place  before  the  committee  a  statement  of  mj 
general  views.  There  are  a  great  many  points  which  have  been  testi- 
fied to  affecting  interests  which  I  represent,  but  I  will  not  go  into 
them  at  this  time. 

The  first  question  I  desire  to  bring  to  the  attention  of  the  commit- 
tee is  the  statement  which  was  made  op  the  19th  by  Commissioner 
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Clements  in  respect  to  rates  and  regulations  south  of  the  Ohio  and 
Potomac  rivers,  especially  the  fact  that  he  filed  with  the  committee  a 
copy  of  the  agreement  bearing  date  of  January  14,  1892,  being  the 
agreement  of  the  Southern  Railway  and  Steamsliip  Association.  I 
should  not  consider  it  necessary  to  refer  to  this,  except  that  as  the 
record  stands  this  agreement  is  apparently  presented  as  indicating  a 
present  condition  of  affairs.  And  that  is  emphasized  by  Mr.  Clem- 
cnts's  statement  that  he  would  be  very  glad  to  print  it,  "  because  it 
sets  forth  these  facts  just  as  they  are.''  I  am  sure  he  did  not  mean 
that 

The  facts  are  these:  That  agreement  was  made  in  1892  and  it  was 
in  effect  for  some  time  thereafter,  but  it  was  one  of  those  agreements 
that  was  necessarily  annulled  by  the  trans-Missouri  Association 
decision.  Therefore  it  has  absolutely  no  bearing  upon  any  present 
situation.  That  decision  was  promulgated  in  March,  1897.  Not 
only  was  the  agre<^ment  annulled  by  that  decision,  but  on  the  22d  of 
April,  1897,  it  was  annulled  hy  formal  resolution  of  the  association, 
and  was  never  renewed.  But  in  order  that  there  may  bQ  no  misun- 
derstanding I  would  like  to  file  with  the  committee  the  articles  of 
association  now  in  force  in  southeastern  territory.  They  are  as 
follows : 

Articles  of  association  of  the  Southeastern  Freight  Association. 

For  the  purposes  set  forth  in  the  following  articles,  the  companies  suhscrib- 
iDg  hereto  form  the  Southeastern  Freight  Association. 

Article  I. 

Section  1.  An  executive  board  Is  hereby  created,  composed  of  either  the 
president,  vice-president,  general  manager,  or  other  officer  of  each  member  of 
the  association,  as  designated  annually  by  such  member;  but  each  officer  thus 
designated  may  appoint  any  other  officer  or  agent  of  his  company,  as  proxy, 
with  power  to  represent  him  at  any  meeting  of  said  board. 

Sec.  2.  The  executive  board  shall  elect  its  own  chairman.  Said  board  shall 
also  elect  the  chairman  of  the  association,  and  shall  fix  his  term  of  service  and 
salary.  All  expenses  of  the  association  shall  be  subject  to  the  review  and  ap- 
proval of  the  executive  board,  or  of  a  committee  to  be  appointed  by  said  board. 

Sec.  3.  The  executive  board  shall  meet  upon  the  written  request  of  two  or 
more  membefs  thereof,  or  upon  the  call  of  its  chairman. 

Sec  4.  A  majority  of  the  members  of  the  executive  board,  present  or  repre- 
sented by  proxy,  shall  constitute  a  quorum. 

Sec.  5.  It  shall  require  the  unanimous  action  of  those  present,  in  iicrson  or 
by  proxy,  to  adopt  any  motion  or  resolution  that  may  be  made  before  the  execu- 
tive board. 

Sec.  fi.  The  executive  board  shall  have  power  to  reconsider  any  snbject  that 
may  have  been  considered  by  tlie  conference  conmiittee  hereinafter  provided  for. 

Article  II. 

Section  1.  Each  member  of  the  executive  board  shall  appoint  a  traffic  officer 
of  his  company,  and  such  traffic  officers,  thus  appointed,  shall  constitute  a  con- 
ference committee.  Any  traffic  officer  appointed  a  member  of  the  conference 
committee  may  appoint  any  other  officer  or  agent  of  his  company  as  proxy, 
with  power  to  represent  him  at  any  meeting  of  said  committee. 

Sec  2.  Any  member  of  this  association  proposing  to  maite  any  change  in  its 
rates,  rules,  or  regulations,  will  suggest  the  same  to  said  conference  committee 
for  consideration  and  interchange  of  views  before  such  change  shall  take  effect; 
but  it  Is  distinctly  understood  that  each  member  reserves  to  itself  at  all  times 
the  right  to  take  separate  and  independent  action  on  each  and  every  subject, 
whether  suggested  to  said  conference  committee  or  not 
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ASTICLB   III. 

Section  1.  Upon  complaint  to  the  chairman  of  the  association  that  illegal 
devices  have  been  resorted  to,  whether  by  secret  rebates,  or  drawbacks,  or 
imyment  of  commissions,  or  nnderbiiling  of  weights,  or  otherwise,  be  shall  make 
an  investigation  thereof,  and  he  or  his  representatives  shall  be  given  access  to 
the  records  of  all  members  of  this  association,  so  far  as  the  same  may  pertain 
to  the  traflSc  with  reference  to  wliich  snch  complaint  may  have  been  made. 

Abticlb  IV. 

Section  1.  The  association  expenses  shall  be  apportioned  fairly  Itetween  the 
members  by  the  executive  board,  and  npon  the  basis' so  fixed  by  the  board  the 
chairman  of  the  association  shall  have  authority  to  collect  the  same. 

Abticle  V. 

Section  1.  Any  member  retiring  from  this  association  before  the  expiration 
of  the  time  herein  fixed,  except  by  unanimous  consent,  shall  not  be  released 
from  its  obligations  to  contribute  its  share  of  the  association  expenses,  as  the 
same  may  be  fixed  by  the  executive  board. 

Abticlb  VI. 

Section  1.  It  shall  be  the  duty  of  the  chairman  to  presdde  at  all  meetings  of 
the  conference  committee  to  lieep  the  records  of  tlie  asw^ation ;  to  receive  from 
each  member  of  the  association  copies  of  tariffs  or  rates  estnblislied  bj  said 
member;  to  compile,  print,  and  distribute  such  tariffs  or  rates  in  confonnlty 
with  the  interstate  commerce  act  and  other  laws;  to  formulate  and  dlstribttte 
such  statistical  information  as  may  he  called  for  by  the  f'ontenwe  eomroltt^  or 
by  the  executive  board,  any  expenses  incurred  in  collecting  sncb  Infoniia- 
tion  to  be  apportioned  among  the  interest^  members  by  the  cbairman  of  the 
association.  E2ach  member  will  furnish  such  refKyrts  of  freight  tmffic  and  fjtt^fr 
statistical  data  as  may  be  called  for  by  the  chairman  of  the  assr^iatSofL  Tlie 
chairman  shall  also  receive  and  list  for  discussion  subjects  tanninx  liefore  Urn 
conference  committee,  conduct  all  correspondence  that  may  be  nti^^tumArjt  and 
communicate  such  information  as  to  the  records  of  the  aJts^^ciatlou  as  ttiax  1^ 
requested  by  meml)ers  and  others  interesteiL 

Sec  2.  Each  member  shall,  at  the  time  of  isHue,  file  with  tlie  Htainfian  of  ifn* 
association  copies  of  all  tariffs  or  rates  that  may  be  issued  by  such  ttunutfer  nttA 
in  which  any  other  menil>er  may  Ik?  interested 

Abticlk  VIL 

Section  1.  Nothing  herein  contained  shall  be  so  f^mftmed  as  to  f^mU'r  tip^/n  n 
majority,  or  any  nunit>er  of  members  of  this  aj^nrK-lation,  x\ut  i^fwer  or  autliority 
to  make  rates  or  tariffs  upon  the  line  of  any  other  memijer  of  thin  stmtMiiHiUm, 
or  to  make  joint  rates  or  tariffs  for  any  otiier  memiier.  Nothing  \n'rtiUt  *'*tu 
tained  shall  he  so  construed  as  to  onfer  upon  the  exe'titive  boar^l.  or  tip?  tim- 
ference  committee,  or  the  chairman  of  tlie  assorriation.  or  tlie  *'.itst\nintu  of  Hm? 
executive  l)oard,  or  ujion  any  otlier  committee  or  fftVutrr  of  this  smi¥/^'iHtUm  tip* 
power  or  authority  to  make  rates  or  tariffs  ujKrn  tlie  IIik-  of  any  m^'fuiier  of  iU\n 
association,  or  to  make  joint  rat(*s  or  tariffs  for  any  su^ftn^HT  of  this  ntii^M'\tti\on  ; 
it  being  distinctly  understood  that  ejich  memUjr  of  thi-i  awv^'bitlon  «'Xpn?wly 
resei*ves  to  itself  the  exclusive  iw^cr  to  make  rates  ami  t'iriffs  on  Sin  own  lln<;, 
and  to  itself  and  Its  connections  the  exclusive  [K/wer  to  timUtt  joint  ntUm  and 
tariffs,  free  from  the  dictation  or  control  of  any  otlK^r  ni^'inUrr  or  un'iii)ffm. 

Article  VIII. 

Section  1.  The  articles  of  this  association  shall  rehite  t/>  llie  t<'ri'lt/;ry  lying 
soutii  of  the  Potomac  River  to  the  Virginia-West  Virginia  HtJite  Wtm,  then  via 
said  line  to  Bristol,  Tenn.,  through  and  Including  MUh\Um\fftro,  Ky.,  Jeiilc^i  and 
Harriman  ^Junction,  Tenn.,  to  and  including  Chattanr>oga,  Tenn.,  and  on  nnd 
■oath  and  east  of  a  line  from  Chattanooga,  Tenn.,  via  the  Alabama  On;at  Mouth- 
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em  Railroad  to.  Birmingham,  Ala.,  thence  via  Southern  Railway  to  and  inclnding 
Selma,  Ala.,  thence  via  Western  Railway  of  Alabama  to  and  Including  Mont- 
gomery, Ala.,  thence  via  the  Atlantic  Coast  Line  Railroad  through  Valdosta^ 
Ga.,  Jasper,  Live  Oak,  and  Lake  City,  Fla.,  to  Jacksonville,  Fla.,  Including 
points  on  the  line  from  Montgomery  to  Jacksonville,  thence  via  the  South 
Atlantic  Seaboard  to  the  Potomac  River.  Said  articles  shall  relate  to  the  rati 
lines  and  steamship  lines  which  are  now,  or  may 'hereafter  become,  members  of 
this  association. 

Sec.  2.  Said  articles  shall  relate  to  traffic  having  origin  or  destination  within 
the  territor>^  alx)ve  defined,  in  which  two  or  more  members  of  this  association 
may  be  interested,  except  that  said  articles  shall  not  relate  to  traffic  between 
any  trwo  points  north  of  the  Virginia-North  Carolina  State  line;  nor  to  traffic 
between  points  on  the  designated  northern  and  western  boundary  lines  and 
points  outside  of  the  territory  as  above  defined ;  nor  to  traffic  from  or  through 
North  Atlantic  ports  to  South  Atlantic  ports  proper  or  from  South  Atlantic 
ports  proper  to  or  through  Noilh  Atlantic  ports;  nor  to  coke  and  bituminouf 
coal. 

Abticle  IX. 

Section  1.  No  change  shall  be  made  In  these  articles  of  association  except  by 
consent  of  each  member  of  the  association. 

Article  X. 

Section  1.  These  articles  of  association  shall  become  elTectlve  the  1st  day 
of  May,  1904,  and  continue  in  force  until  April  30,  11X)5. 

Western  and  Atlantic  Railroad,  By  H.  F.  Smith,  Traffic  Manager; 
Southern  Railway,  By  J.  M.  Culp,  Fourth  Vice-President;  Chas.  A. 
Wickersham,  Atlantic  and  West  Point  and  Western  of  Alabama; 
Georgia  Railroad,  By  Thos.  K.  Scott,  General  Manager;  Georgia 
Southern  and  Florida  Railway,  By  Wm.  Checkley  Shaw,  Vice-Presi- 
dent, per  J.  M.  C. ;  Macon  and  Birmingham  Railway,  By  Wm.  Check-  . 
ley  Shaw,  Vice-President,  per  J.  M.  C. ;  Old  Dominion  Steamship  Com-  -^ 
pany.  By  W.  L.  Guillaudeu,  President;  Atlantic  Coast  Line  Railroad 
Company,  By  T.  M.  Emerson.  Third  Vice-President;  Charleston  and 
Western  Carolina  Railway,  By  T.  M.  Emerson,  Traffic  Manager; 
'N^New  York  and  Texas  Steamship  Company  (Bwick  service).  By  H.  H. 
Raymond,  Superintendent ;  W.  A.  Winburn,  Vice-President  and  Traffic 
Man.Mger,  for  Central  of  Georgia  Railway  Company ;  Reuben  Foster, 
President,  for  Chesapeake  Steamship  Company;  Jno.  R.  Sherwood, 
Vice-President  and  General  Manager,  for  Baltimore  Steam  Packet 
Conipajiy ;  Theo.  G.  Eger,  for  the  Clyde  HtAnni'^'^^r  ^'t^^Ti  Aryan 
Steamship  Company,  By  W.  H.  Pleasants,  Vice-President  and  General  , 
Manager;  Merchants  and  Miners'  Transportation  Company,  By  J.  O.  *^ 
Whitney,  Second  Vice-President  and  Traffic  Manager;  Seaboard  Air 
Line  Railway,  B.  F.  Cost.  Second  Vice-President ;  Norfolk  and  West- 
ern Railway,  By  L.  E.  Johnson,  President ;  Atlantic  and  Birmingham 
Railway  C>ompany,  By  H.  C.  McFadden.  General  Freight  Agent; 
Jacksonville  and  Southwestern  Railroad,  By  E.  S.  Spencer,  Secretary 
and  General  Manager;  Florida  East  Coast  Railway  Company,  J.  P. 
Beckwith,  Traffic  Manager;  Georgia,  Florida  and  Alabama  Railway 
Company,  By  J.  P.  Williams,  President;  Atlanta,  Knoxvllle  and 
Northern  Railway  Company,  By  J.  H.  Ellis,  Vice-President  and  Gen- 
eral Manager ;  Columbia,  Newberry  and  Laurens  Railroad  Company, 
per  W.  G.  Childs,  President ;  Virginia  and  Southwestern  Railway,  By 
Jno.  B.  Newton,  Vice-President  and  General  Manager;  Wrlgbtsville 
and  Tennille  Railroad  Company.  By  A.  F.  Daley,  President 

There  is  no  agreement  as  to  division  of  territory,  there  is  no  agree- 
ment as  to  rates,  there  is  no  agreement  as  to  concerted  action.  What 
there  is  is  an  organization  where  the  current  questions  of  the  day  can 
be  discussed  between  these  lines,  but  with  absolute  provision  that  each 
one  reserves  to  itself  its  right  of  individual  action. 

In  the  hearings  of  May  16,  a  statement  was  made  with  reference 
to  a  lease  of  the  Mobile  and  Ohio  Railroad  by  the  Southern  Railway 
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Company,  and  it  was  referred  to  as  a  notable  instance  of  a  system  of 
overcapitalization,  and  the  consequent  raising  of  rates  as  the  result  of 
a  lease.  The  facts  are  these:  The  Southern  Railway  Company  has 
never  leased  the  Mobile  and  Ohio  Railroad.  It  did  purchase  the 
stock,  and  for  every  hundred  dollars  of  stock — that  is,  for  every 
share  of  the  Mobile  and  Ohio  which  it  purchased — ^it  issued  its  own 
security,  dollar  for  dollar,  and  deposited  the  stock  of  the  Mobile  and 
Ohio  Kailroad  as  a  security  therefor.  There  was  not  one  single  dol- 
lar of  overcapitalization. 

It  is  true  that  on  a  sliding  scale,  and  not  from  the  beginning,  as 
indicated  in  the  testimony,  the  Southern  Railway  Company  did  agree 
to  pay  interest  or  dividends  at  4  per  cent  upon  the  securities  which  it 
issued.  The  fact  is  that  that  amount  has  never  been  received  by  the 
Southern  Railway  Company,  and  it  has  lost  that  difference  so  far,  or 
a  large  proportion  of  it.  Last  year  it  got  2  per  cent,  having  paid 
4  to  its  own  security  holders.  This  statement  is  made  also  that  the 
rates  were  gradually  increased,  and  then  two  specific  instances  are 
cited,  namdy,  that  the  timber  rates  were  put  up  15  per  cent,  and 
those  on  cotton-mill  products  were  put  up  20,  the  inference  being  that 
that  was  the  result  of  the  purchase  of  the  stock  of  the  Mobile  and 
Ohio,  which  road  was  not  a  competing  line  with  the  Southern.  Now, 
the  lumber  rates  went  up  under  an  action  which  has  been  referred  to 
here  a  great  many  times,  namely,  that  the  rates  on  yellow-pine  lumber 
over  the  whole  southern  country  were  more  than  a  year  ago  put  up 
2  cents  a  hundred  pounds.  In  some  cases  that  did  amount  to  as 
much  as  15  per  cent,  but  it  was  very  rare.  The  fact  is,  the  Mobile 
and  Ohio  originates  a  very  small  proportion  of  that  total  lumber 
trade  to  which  the  increase  applies.  That  question  went  through  the 
Interstate  Conmierce  Commission  and  into  a  court,  but  there  has  been 
no  court  decision  in  respect  to  it,  and  two  members  of  that  Commis- 
sion have,  on  the  final  hearing,  decided  the  increase  in  rates  was  en- 
tirely reasonable  by  reason  of  the  changed  conditions.  The  higlu^r 
price  of  lumber,  and  the  fact  that  it  was  a  restoration  of  only  a  por- 
tion of  a  reduction  which  had  been  made  previously  when  the  lumber 
trade  was  dull,  fully  justified  the  increase. 

The  piirchase  of  the  Mobile  and  Ohio  stock  by  the  Southern  had 
absolutely  no  bearing  upon  that  question.  The  Mobile  and  Ohio  was  a 
very  small  factor  in  the  whole  situation,  and  the  increase  was  made  by 
the  Illinois  Central,  the  Louisville  and  Nashville,  the  Atlantic  Coast 
Line,  the  Plant  System,  the  Southern,  and  every  other  system  in  that 
country,  all  of  those  which  I  have  mentioned  being  competitive. 

As  to  the  freight  rates  on  the  mill  products  referred  to  as  having 
been  increased  20  per  cent,  there  have  been  practically  none.  There  are 
no  cotton  mills  on  the  Mobile  and  Ohio  Railroad  or  any  consequence, 
and  there  has  been  no  increase.  There  has  been  no  general  increase 
of  rates.  There  was  an  adjustment  of  rates,  if  you  might  call  it  so, 
because  many  rates,  when  we  secured  possession  of  the  Mobile  and 
Ohio  Railroad,  we  found  were  being  made  on  secret  agreements  and 
rebates,  and  these  were  all  wiped  out  and  other  irregularities  were 
corrected. 

I  will  refer  to  the  third  item  that  I  wanted  to  bring  to  your  atten- 
tion, and  that  is  Mr.  Knapp's  statement,  in  effect,  before  you,  that  he 
found  himself  questioning  the  sincerity  of  the  advocacy  of  a  refla- 
tion of  rates  through  the  courts.    Now,  I  want  to  s».>}^N^r3  \ye\^^^^ 
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that  as  far  as  I  am  aware  the  railroads  are  not  advocating  a  regula- 
tion of  rates  through  the  court.  It  is  not  regulation.  The  daiin  in 
respect  to  the  court  is  simply  this,  that  if  a  question  which  is  certainly 
judicial  has  to  be  passed  upon  in  respect  to  the  reasonableness  or  un- 
reasonableness per  se  of  a  rate,  that  the  only  competent  authority  to 
pass  upon  it  is  the  court,  and  if  the  carriers  are  deprived  of  having 
that  question  of  the  reasonableness  or  unreasonableness  per  se  of  a 
rate  passed  upon  by  a*  court,  and  the  rate  shall  take  effect  prior  to 
its  being  passed  upon  by  a  judicial  tribunal,  that  then  their  property 
is  not  protected. 

Railroads,  so  far  as  I  know,  have  not  put  that  ar^ment  forward 
under  any  guise  of  its  being  a  regulation  of  rates.  There  was  no  such 
attempt.  It  was  simply  a  claim  in  fairness  and  justness  that  a  judi- 
cial question  which  anects  the  value  of  property  shall  be  passed  upon 
by  a  judicial  tribunal  before  a  decision  takes  effect.  I  only  want  to 
put  in  a  prote^st  on  behalf  of  the  railroads,  that  they  are  not  advo- 
cating here,  as  indicated,  any  regulation  through  courts  for  the  pur- 
pose as  distinctly  indicated  in  that  te^stimony,  that  as  the  court  could 
not  regulate,  therefore  there  could  not  be  any  regulation  at  all.  Our 
position  has  been  construed  into  meaning  an  evasion  of  »the  whole 
question  of  regulation.  That  is  not  the  question  of  the  railroads  in 
this  country  at  all. 

Senator  Nbwlands.  Mr.  Spencer,  in  that  connection  I  would  like 
to  ask  you  if  the  railroads  would  favor  the  substitution  by  the  Com- 
mission of  a  reasonable  rate,  or  what  it  regards  as  a  reasonable  rate, 
for  a  rate  that  has  been  condemned  as  unreasonable,  provided  that 
rate  does  not  take  effect  imtil  the  courts  have  had  a  chance  to  act 
upon  it? 

Mr.  Spencer.  I  understand  that  is  practically  the  position  to-day. 
They  have  the  power  to  condemn  a  rate.  They  have  the  power  to 
pronounce  it  unreasonable  and  unjust. 

Senator  Newlands.  But  they  have  not  the  power  now  to  substitute 
what  it  regards  as  a  reasonable  rate? 

Mr.  Spencer.  No,  sir. 

Senator  Newlands.  Now,  would  you  concede  that  power,  provided 
that  the  rate  which  they  fix  does  not  go  into  effect  until  the  final 
determination  of  a  court  is  reached? 

Mr.  Spencer.  If  you  ask  me  my  personal  opinion,  I  will  say  I  do 
not  think  it  ought  to  be  done,  because  it  is  substituting  their  judg- 
ment for  that  of  the  owner  of  the  property.  As  I  have  said  on  one  or 
two  public  occasions,  the  railroaas  will  Ifiave  at  last  to  do  whatever 
public  opinion  and  Congress  decides  on  this  question.  Their  rights 
might  be  reasonably  protected  under  such  a  provision  as  that,  if  otht*r- 
wise  properly  safeguarded. 

The  Chairman.  Will  you  submit  the  statement? 

Mr.  Spencer.  I  will  hand  it  to  the  secretary  afterwards,  if  tlic 
chairman  will  permit  me. 

Senator  Newlands.  I  would  like  to  ask  you  a  few  questions,  Mr. 
Spencer,  regarding  the  Southern  Railroad  System.  Does  that  cor- 
poration own  the  stock  of  other  corporations  ? 

Mr.  Spencer.  Yes,  sir. 

Senator  Newlands.  How  many  others? 

Mr.  Spencer.  Three  important  ones,  some  unimportant,  but  none 
of  them  large.    They  are  not  operated  as  a  i)art  of  the  Southern. 
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Senator  Nhwlands.  That  are  not  operated  as  a  part  of  the  system? 

Mr.  Spencer.  That  is,  they  are  separate  corporations.  They  are  in 
the  system,  but  operated  separately. 

Senator  Newlands.  Does  it  own  all  the  stocl^  of  those  corporations? 

Mr.  Spencer.  No,  sir;   substantially  all  of  the  Mobile  and  Ohio,    • 
and  a  majority  of  the  stock  of  the  other  two  important  ones,  which 
are  the  Alabama  and  Great  Southern  and  the  Georgia  Southern  and 
Florida. 

Senator  New^lands.  Under  the  law  of  what  State  is  the  Southern 
Railway  Company  incorporated  ? 

Mr.  Spencer.  Under  the  laws  of  the  State  of  Virginia. 

Senator  Newlands.  In  how  many  States  does  that  company 
operate  ? 

Mr.  Spencer.  Eleven. 

Senator  Newlands.  The  two  other  great  systems  of  the  South  are 
the  Ijouisville  &  Nashville  and  the  Seaboard  Air  Line,  are  they  not? 

Mr.  Spencer.  And  the  Illinois  Central. 

Senator  Newi^nds.  Now,  how  about  the  Louisville  and  Nashville 
and  the  Seaboard  Air  Line;  have  they  come  together? 

Mr.  Spencer.  No,  sir;  not  to  my  knowledge. 

Senator  Newlands.  They  are  not  united.  How  about  the  South- 
em  Railroad  and  the  Seaboard  Air  Line? 

Mr.  Spencer.  They  have  no  corporate  relation  whatever.  They 
are  distinctlv  competitors. 

Senator  Newlands.  How  about  the  Atlantic  Coast  Line?  Has  it 
purchased  the  stock  or  the  control  of  any  other  system  ? 

Mr.  Spen(t.r.  It  has  purchased  the  stock  of  the  Louisville  and 
Nashville  Railroad,  as  I  understand  it. 

Senator  Newlands.  Recently? 

Mr.  Spencer.  Oh,  two  or  three  years  ago. 

Senator  Newlands.  Does  it  own  all  the  stock  of  that  company  ? 

Mr.  Spencer.  I  am  quite  sure  it  does  not.  You  understand,  I  am 
talking  about  a  subject  with  which  I  have  no  personal  or  official  rela- 
tion whatever.     What  I  say  now  is  public  inrormation. 

Senator  Newlands.  Do  you  think  it  likely  that  all  these  railways 
will  some  time  be  consolidated  into  one  system? 

Mr.  Spencer.  I  regard  that  as  impossible,  unless  the  State  laws 
are  changed. 

Senator  Newlands.  If  it  were  practicable,  would  you  regard  it  as 
desirable? 

Mr.  Spencer.  That  is  further  ahead  than  I  have  ever  thought. 
I  have  not  spent  any  time  looking  at  things  that  I  knew  could  not 
happen. 

Senator  New^lands.  Then  you  are  not  prepared  to  give  your  judg- 
ment regarding  that? 

Mr.  Spencer.  No;  the  judgment  would  mean  nothing.  I  do  not 
think  anything  would  be  gained  by  it,  particularly. 

Senator  Newlands.  Those  roads  now  are  all  in  active  competition, 
are  they  not? 

Mr.  Spencer.  The  three  you  have  mentioned  are. 

Senator  Newlands.  They  are  all  reaching  in  substantially  the  same 
territory  ? 

Mr.  Spencer.  Yes,  sir ;  in  large  measure. 

Senator  Newlands.  Now,  if  they  were  to  coivsoYidL'aXfc^  ^wJJA  ^Soa^ 
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change  the  rates  with  some  intersecting  point,  and  rates  for  the  local 
points  disappear? 

Mr.  Spencer.  No,  sir ;  I  do  not  think  they  would  disappear.  That 
is,  they  have  been  determined  by  a  great  many  conditions  besides  the 
separate  ownership  of  two  railroads  which  happen  to  touch  at  that 
point. 

Senator  Newlands.  As  a  rule,  where  there  is  one  station  served  by 
two  or  three  competing  lines,  does  not  that  station  have  a  less  rate 
than  merely  local  points  on  either  one  of  the  three  lines? 

Mr.  Spencer.  There  are  some  such  cases.  That  is  not  the  universal 
rule. 

Senator  Newlands.  Well,  is  it  not  nearly  the  universal  rule? 

Mr.  Spencer.  I  should  say  not  for  the  whole  country. 

Senator  Newlands.  How  about  the  southern  country  down  there? 

Mr.  Spencer.  The  southern  country  relatively  has  as  much  of  that 
condition  of  affairs  as  any  other.  The  rates  for  the  southern  country 
have  grown  up  in  a  peculiar  way,  and  the  rates  for  the  southern  coun- 
try, so  far  as  the  long  and  short  hauls  are  concerned,  were  probably 
less  disturbed  by  the  passage  of  the  interstate  commerce  act  than  in 
the  more  thickly  populated  places  and  those  sections  of  the  country 
which  were  not  cut  up  by  navigable  waterways  to  the  extent  the 
southern  country  is.  Nearly  all  of  the  rates  in  the  South  have  been 
made  to  a  large  extent  by  water  transportation. 

Senator  Newlands.  By  water  competition? 

Mr.  Spencer.  Yes,  sir ;  by  water  competition.  And  therefore  there 
are  high  points  in  the  interiors  as  against  the  low  rates  on  the  water. 
Now,  relatively  there  is  more  water  competition  in  the  Southern 
States  east  of  the  Mississippi  and  south  of  the  Potomac  and  Ohio 
rivers,  and  the  interior,  than  in  any  other  section  of  the  United 
States,  and  the  rates  reflect  that  condition. 

Senator  Newlands.  Well,  is  there  any  portion  of  the  competition 
that  has  been  created  simply  by  the  competition  of  railways,  and  has 
that  competition  been  recognized  by  giving  the  competitive  points 
preferential  rates? 

Mr.  Spencer.  To  a  very  small  extent,  if  at  all. 

Senator  Newlands.  But  it  has  to  some  extent? 

Mr.  Spencer.  Well,  possibly;  I  would  not  say  no,  but  it  is  not 
important. 

Senator  Newlands.  So  that  down  there  the  inequality  of  conditions 
between  points  of  shipment  would  not  be  relieved  at  all  by  the  consoli- 
dation or  the  railways  ? 

Mr.  Spencer.  It  miffht  be  changed  some. 

Senator  Newlands.  Does  not  most  of  your  complaint  down  in  that 
region  come  from  those  inequalities  rather  than  from  claims  tliat 
rates  are  unreasonably  high  ? 

Mr.  Spencer.  I  do  not  think  we  have  any  complaint  of  the  unrea- 
sonableness of  rates  per  se. 

Senator  Newlands.  Per  se.  Almost  all  of  your  complaints  are 
regarding  those  alleged  inequalities  between  communities,  are  they 
not? 

Mr.  Spencer.  Yes,  sir. 

Senator  Newlands.  You  think  that  railroad   consolidation  does 
tend  to  the  relief  of  that,  do  you  not  ? 
Mr.  Spencer.  To  the  reliei^ 
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Senator  Newlands.  Yes;  of  those  inequalities. 

Mr.  Spencer.  It  has  operated  in  that  way  in  many  cases. 

Senator  Newlands.  And  you  think  it  would  be  greater  down  there 
if  it  were  not  for  the  fact — — - 

Mr.  Spencer.  No ;  I  do  not  think  it  would  more.  You  say  "  re- 
lief," but  I  do  not  quite  accept  that  expression  about  it.  I  mean 
changed.  I  do  not  think  there  is  anything  demanding  relief,  in  that 
sense.  I  think  the  situation,  taking  it  in  general,  is  a  logical  one, 
and  the  rate  has  been  fixed  by  water  transportation,  and  is  not  due  to 
the  fact  that  two  or  more  railroads  reach  tine  same  point  and  only  one 
reaches  other  points. 

Senator  Newiands.  That  is  not  true,  however,  in  most  sections  of 
the  country,  is  it  ? 

Mr.  Spencer.  It  is  true  to  a  greater  extent  in  the  South  than  any- 
where else,  by  reason  of  the  water  competition  I  have  described. 

Senator  Dolliver.  Mr.  Spencer,  I  ao  not  get  clearly  vour  idea 
of  the  effect  of  issuing  the  stock  of  the  Southern  Eailroaa  lor  buying 
a  controlling  interest  in  the  stock  of  the  Mobile  and  Ohio  Railroad. 
You  said  that  did  not  operate  to  water  the  stock? 

Mr.  Spencer.  It  does  not. 

Senator  Dolliver.  Now,  how  much  stock  of  the  Southern  Rail- 
road was  necessary  to  buy  a  controlling  interest  in  the  Mobile  and 
Ohio? 

Mr.  Spencer.  Well,  I  will  give  you  the  exact  figures,  and  I  will 
have  to  correct  one  expression  which  you  used.  The  Southern  Rail- 
road Company  did  not  issue  stock  to  buy  the  Mobile  and  Ohio  stock. 
It  issued  what  is  specifically  shown  on  the  face  of  it  as  a  stock  trust 
certificate.  That  is,  we  issued  our  paper  for  a  hundred  dollars  for 
each  share  of  stock  of  $100  par  of  the  Mobile  and  Ohio.  We  took 
the  certificate  of  stock  of  the  Mobile  and  Ohio,  a  hundred  dollars, 
into  our  treasury,  and  we  issued  to  the  owner  of  that  stock  a  stock 
trust  certificate  for  $100.  Now,  he  had  just  the  same  amount  of  par 
that  he  had  before,  and  we  had  the  certificate  in  our  treasury  and 
not  in  the  hands  of  the  public  at  all. 

Now,  to  give  the  exact  figures,  we  issued  six  millions — ^that  is, 
within  a  few  hundred  dollars — of  Southern  Railway  stock  trust  cer- 
tificates and  took  from  the  owners  of  the  Mobile  and  Ohio  stock  six 
millions  of  Mobile  and  Ohio  stock.     Now,  we  own  that  stock. 

Senator  Dolijver.  Now,  in  the  payment  of  dividends  of  the  Mobile 
and  Ohio  stock  you  receive  the  snare  of  dividends  that  arises  from 
the  stock  you  purchased? 

Mr.  Spencer.   Yes ;  we  receive  that. 

Senator  Dolliver.  Wliat  guarantee  for  dividend-paying  purposes 
do  these  certificates  have? 

Mr.  Spencek.  We  guarantee,  after  a  certain  time,  and  that  time  has 
passed  those  stock  trust  certificates  would  bear  4  per  cent  interest. 

Senator  Dolliver.  Now,  then,  that  leaves  3^ou  in  the  attitude  of 
paying  a  dividend  upon  your  Mobile  and  Ohio  stock,  and  in  addition 
to  that  your  property  is  encumbered  to  the  liability  of  4  per  cent  on 
these  stock  trust  certificates? 

Mr.  Spencer.   If  we  collect  4  per  cent  from  the  Mobile  and  Ohio 
Railroad,  we  simply  take  it  over  and  give  it  to  the  stock  trust  cer- 
tificates, and  it  merely  passes  through  our  hands.     That  is,  the  holder 
of  our  stock  trust  certificates,  assuming  that  ihfe  ^<^VyXfe  vcv^l  ^^^^^ 
could  p&y  4  per  cent,  is  in  exactly  the  sarnie  posviVoiv  «&  \WvfcV^^\NSK^^ 
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his  Mobile  and  Ohio  stock — namely,  he  gets  4  per  cent  in  either  case, 
and  we  get  nothing. 

Senator  Dolliver.  That  is  very  much  plainer,  because  originally 
I  thought  you  said  you  issued 

Mr.  Spencer.  I  intended  to  say,  Senator,  that  we  issued  a  security. 

Senator  Newlands.  It  bears  a  fixed  rate  of  interest? 

Mr.  Spencer.  It  bears  a  fixed  rate  of  interest  after  a  certain  date. 

Senator  Newlands.  And  you  have  to  pay  that  whether  you  get 
dividends  from  the  Mobile  road  or  not? 

Mr.  Spencer.  We  have  to  pay  that  whether  we  get  it  or  not. 

Senator  Newlands.  At  the  time  you  issued  the  certificates  of  the 
Southern  Railway  for  the  Mobile  and  Ohio  Railway,  what  was  the 
value  of  the  Mobile  and  Ohio  Railway  stock? 

Mr.  Spencer.  It  was  selling  between  fifty  and  sixty. 
Senator  Dolliver.  Suppose  the  Mobile   and   Ohio,   in   prosperoas 
times  would  run  7  or  8  per  cent,  what  would  become  of  it? 

Mr.  Spencer.  We  would  get  the  profit.  That  is,  it  is  on  the  same 
principle  that  if  I  have  bought  a  house  that  was  bringing  in  a  low 
rent  when  I  bought  it,  and  it  brings  in  a  higher  rent  later,  I  would 
get  the  benefit  of  it.  I  put  a  mortgage  on  it  in  the  meantime,  on 
which  I  paid  4  per  cent,  and  I  paid  that  for  a  while 

Senator  Dolliver.  Your  idea  is  that  this  interchange  of  securities 
does  not  operate  to  water  the  stock  of  either  of  the  companies? 

Mr.  Spencer.  No,  sir.  The  outstanding  amount  in  the  hands  of 
the  public  is  exactly  the  same  in  the  two  cases,  to  a  dollar. 

Senator  Foraker.  Your  certificate  is  only  an  obligation  of  indebt- 
edness? 

Mr.  Spencer.  Only  an  obligation,  with  the  other  stock  pledged  as 
security. 

Senator  Foraker.  Have  you  a  provision  in  the  trust  certificate  for 
its  redemption? 

Mr.  Spencer.  No,  sir.  This  stock  trust  certificate  is  perpetual. 
The  only  thing  is,  that  if  we  defaulted,  then  they  could  take  posses- 
sion of  the  Mobile  and  Ohio  stock,  and  still  hold  us  liable  for  any 
difference. 

Senator  Newlands.  Would  it  simplify  the  operations  of  vour  sys- 
tem if  you  incorporated  under  a  national  law  permitting  tne  use  of 
stocks  and  bonds  ? 

Mr.  Spencer.  Well,  I  assume  our  stock  and  bonds  would  have  to 
remain  as  thev  are. 

Senator  Newij^nds.  Your  bonds  wold  have  to  remain  out,  as  they 
are,  undoubtedly,  until  they  had  matured  and  others  were  retired? 

Mr.  Spencer.  The  stock  would  have  to  remain  out  too,  unless  the 
owners  consented  to  turn  it  in. 

Senator  Newlands.  I  mean,  all  other  things  being  equal,  would  it 
simplify  the  operation  of  these  great  systems  of  railways  that  are 
operating  in  eight  or  ten  States,  if  they  could  operate  under  a  na- 
tional law? 

Mr.  Spencer.  In  some  particulars;  if  they  could  be  successfully 
carried  out  it  would  simplify'  it,  undoubtedly. 

I  desire  to  submit  herewith  the  remarks  to  which  I  referred: 

It  has  been  said  by  a  distinguished  jurist:  "The  railroad  man  has  his  hour 
of  opportunity  now.  Let  him  Join  our  President  in  establishing  a  tribunal 
through  wlilch  the  nation's  power  can  be  honestly,  but  at  all  tlmeB  piompUj 
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and  adequately,  exercised.  That  will  bring  peace  with  Justice.  No  other  peace 
would  last" 

At  no  time  has  the  President's  intention  been  to  advocate  governmental  regu- 
lation of  railways  which  would  Inflict  injury  upon  the  investments  in  the  prop- 
erties or  impair  the  usefulness  of  the  carriers  to  the  public.  He  has  never 
advocated,  and  he  can  be  trusted  never  to  advocate,  the  adoption  of  any  regula- 
tion which  does  violence  to  the  fundamental  principles  on  which  the  Govern- 
ment is  founded. 

If  a  tribunal  which  will  answer  the  description  can  be  organized,  or  if  methods 
can  be*  found — and  I  belive  they  can  be  without  the  necessity  of  an  additional 
and  special  tribunal  for  the  purpose — by  which  the  great  railway  questions  of 
the  day  can  be  settled  In  accordance  with  law  and  equity,  and  in  accordance 
with  those  fundamental  princii)les  of  government  which  are  guaranteed  by  the 
Constitution,  1  speak  with  authority  when  I  say  that  substantially  every  rail- 
way manager  in  the  country  will  subscribe  to  that  view,  and  aid  in  the  accom- 
plishment of  the  desired  results. 

The  difficulties  of  adjustment,  therefore,'  lie  not,  as  has  been  so  often  claimed, 
in  any  obstructive  or  defiant  attitude  of  the  railway  manager.  They  rest  funda- 
mentally in  the  anomalous  condition  in  which  the  carriers  are  placed  under  the 
law;  in  those  suggestions  of  remedy  which,  failing  utterly  to  reach  the  evils 
sought  to  be  cured,  would  punish  unwisely  and  unnecessarily  the  innocent  along 
with  tlie  guilty ;  and  in  those  suggestions  which  look  to  the  separation  of  one 
particular  clnss  of  proiierty  from  all  others,  to  be  dealt  with  invidiously  by 
special  tribunal  and  by  special  methods. 

It  is  not  reasonable  regulation  to  which  the  carriers  object;  it  is  to  unwise 
and  unfair  regulation.  It  Is  not  the  regulation  which  seeks  directly  to  remedy 
known  and  tangible  evils,  but  it  is  the  so-called  regulation  which,  while  osten- 
sibly attacking  one  evil  or  class  of  evils.  Inflicts  unknown  and  unjustifiable 
injuries  uiwn  those  who  are  not  offenders ;  and  that  which  undertakes  unneces- 
sarily to  interfere  with  fhe  legal  and  beneficial  freedom  of  commercial  action 
and  enterprise,  and  thus  to  diminish  the  future  usefulness  of  the  carriers,  and 
impede  the  material  develoi)ment  of  the  resources  of  the  country.  It  is  not  the 
regulation  which  impmves,  but  it  Is  the  regulation  which  confuses  and  retards. 

The  term  "  regulation ''  is  so  brond  that  it  has  been  made  to  include  almost 
every  device  for  dealing  with  conniierce  or  with  the  carriers.  It  embraces, 
however,  two  main  features,  which,  if  justice  is  to  i)revail.  must  always  be  con- 
sidered and  treated  separately. 

Rebates  and  secret  contracts,  extortions,  and  unjust  discriminations  are 
crimes  under  the  law,  and,  as  such,  call  for  punishment  through  the  courts,  not 
the  exercise  of  discretion  by  a  nonjudicial  body. 

The  regulation  or  coutr«)l  by  Government  of  the  charges  of  carriers  for  serv- 
ices i>erformed  is  an  entirely  separate  and  distinct  matter,  and  involves  con- 
siderations of  business  judgment  and  exiwrlence ;  the  rights  of  property  as  well 
as  the  rights  of  the  people ;  and  of  that  discretion  in  the  management  of  prop- 
erty which  should  always  be  left  with  the  owner  so  long  as  its  use  is  consistent 
with  law  and  equity. 

It  is  in  respect  to  this  phase  of  regulation  that  a  wide  departure  from  reason- 
able safeguards,  if  not  from  the  fundamental  principles  of  Government,  seems  to 
be  threatened,  and  against  which  the  carriers  have  made  protest 

The  President  in  his  message  to  Congress  in  December,  announced  in  no 
uncertain  terms  that  **  the  rebate,  the  secret  contract,  the  private  discrimination 
must  go,"  and  that  **  the  highways  of  commerce  must  be  kept  open  to  all  on 
equal  terms."  The  country  as  a  whole,  including  the  owners  and  the  managei's 
of  railway  properties,  zealously  supiwrts  him  in  this  declaration  of  purpose. 
When  the  El  kins  law  was  passed  It  is  well  known  that  not  a  single  carrier  in 
the  country  raised  the  slightest  objection,  and  not  one  objects  now  to  any  pro- 
,vision  of  law  which  will  aid  in  accomplishing  this  declared  puri)ose  of  the 
President 

But  the  Townsend  bill,  which  passed  the  House  of  Representatives  at  the  last 
session,  contalneil  not  a  single  provision  for  dealing  with  these  or  kindred 
abuses,  nor  was  any  bill  presente<l  or  suggested  which  could  be  construed  as 
having  that  most  desirable  end  in  view. 

The  President's  specific  recommendation  that  the  Commission  be  vested  with 
power,  where  a  given  rate  has  been  challenged  and  found  to  be  unreasonable, 
to  decide,  subject  to  Judicial  review,  what  rate  shall  take  its  place,  and  to  put 
that  rate  into  effect  was  most  wisely  qualified  by  the  statement  that  **  at  present 
It  would  be  undesirable.  If  it  were  not  impracticable,  to  finally  clothe  the  Comr 
mission  with  general  authority  to  fix  railroad  rates." 
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And  yet  substantially  every  bill  which  has  been  presented  in  Congress  looking 
to  granting  increased  powers  to  the  Commission  has  been  so  drawn  that  the 
ultimate  and  necessary  effect  of  its  provisions,  if  enacted  into  law,  would  be  to 
"finally  clothe  the  Commission  with  that  general  authority"  which  the  Presi- 
dent, in  his  conservatism,  pronounces  "  undesirable,  if  it  were  not  Impracticable." 

Such  enactments  would  not  be  "  regulation."  They  would  mean  incipient,  if 
not  final,  control  of  the  sources  of  revenue  of  all  the  carriers,  and  that,  it  is 
safe  to  say,  the  President  never  intended. 

They  might  easily  mean  the  taking  of  property  or  the  diminution  of  its  value 
without  due  process  of  law  or  without  compensation  to  the  owners. 

The  effect  of  such  regulation  undoubtedly  would  be  the  curtailment  of  future 
railway  construction  and  improvements,  not  only  by  reason  of  the  Impairment 
of  railway  credit,  but  also  from  the  unwillingness  of  investors  to  own  or  to 
enlarge  properties  the  revenues  of  which  would  be  practically  under  govern- 
mental or  political  control  and  the  expenses  still  be  subject  to  the  uncertainties 
of  industrial  conditions. 

The  railways  of  this  country  are  chartered  and  exist  to  perform  certain  public 
services,  and  they  represent,  with  a  few  isolated  exceptions,  the  investment  of 
private  capital. 

The  relations  of  the  carriers  to  the  Government  assume,  therefore,  the  dual 
character  of  those  of  public  servants  upon  the  one  hand,  and,  upon  the  other, 
that  of  property  of  enormous  cost  entitled,  like  all  other  proper^  and  equally 
with  it,  to  governmental  protection. 

The  railways  are  public  carriers  for  hire,  entitled  to  Just  and  reasonable  com- 
pensation for  services  performed.  Railway  charges  are  not,  as  It  has  been  some- 
times erroneously  asserted,  a  tax  upon  the  public  or  upon  the  individuals  or 
industries  or  commerce  served  by  the  carriers.  A  tax  is  a  levy  placed  upon 
all  for  the  support  of  the  Government  and  from  the  payment  of  wlilch  no  citi- 
zen is  or  should  be  exempt.  The  railway  charge  is  paid  only  by  tliose  who 
voluntarily  use  the  facilities  wliich  have  been  provided  at  the  cost  of  others. 

The  railway  system  of  the  country  has  become  so  vast,  and  the  yoiume  of 
interstate  traffic  so  enormous  in  comparison  with  the  intrastate,  that  the  rela- 
tions l)etween  these  carriers  and  the  <jeneral  Government  now  overshadow  in 
the  public  mind  those  between  the  carriers  and  the  States  from  which  the  charter 
rights  are  derived. 

The  rapid  growth  of  the  railway  system  from  35,000  miles  in  18G5  to  212.000 
miles  in  1905  was  a  necessary  accompaniment,  if  not  the  chief  means  of  pro- 
moting the  marvelous  development  of  industry  and  population  and  wealtb 
which  have  marked  that  period. 

The  demand  for  Federal  regulation  liad  its  first  formal  manifestation  in  the 
enactment  in  1887  of  the  act  to  regulate  commerce,  under  which  tlie  Interstate 
Commerce  Commission  was  appointed,  with  its  new,  its  complex,  and  its  anom- 
alous powers. 

The  chief  purposes  of  the  act  were  to  suppress  rebates  and  unjust  discrimi- 
nations between  individuals,  localities,  and  classes  of  traffic,  and  to  provide. 
through  the  apr)ointnient  of  a  Commission,  for  the  detection  and  eradication  of 
such  abuses  and  for  the  prosecution  and  punishment  of  those  found  guilty  of 
violating  the  statute. 

Under  the  provisions  of  the  act  much  good  has  been  accomplished.  Despite 
occasional  but  persistent  statements  to  the  contrary,  the  evil  of  rebates,  secret 
contracts,  and  unjust  discriminations  has  almost  entirely  disappeared. 

The  great  volume  of  traffic  throughout  tlie  country  moves  under  published 
tariffs,  accessible  to  all.  Kei)orts  of  operations  of  all  tlie  carriers  subject  to 
the  act  and  statcMnents  of  their  finances  are  made  from  a  uniform  standpoint 
and  are  published  to  the  world. 

For  eighteen  years,  since  tlic  appointment  of  the  Commission,  90  per  cent 
of  all  of  the  complaints  whicli  have  been  made  to  it  by  the  public  against  the 
carriers  have  been  adjusted  witliout  even  formal  hearing.  Of  the  remaining 
10  per  cent,  which  have  i)ocn  the  sui\ioct-mMtter  of  formal  findings  by  the  Com- 
mission, four-fifths  of  tlie  findings  have  been  acquiesced  in  by  the  calTi«:^ 
leaving  only  onc-fiftli  of  10  per  cent — that  is,  2  per  cent  of  the  total  complaints— 
to  be  litigated  l)ctwoon  tlie  Commission,  or  the  comphiinants  and  the  cairlersi 

None  can  clniui  that  this  does  not  mark  wholesome  and  far-reaching  prog- 
ress in  the  roj^iilation  of  railway  transportation.     Perfect  results  can  nerer  be 
obtained.     Gratifying  us  tbos^e  i\re  wUicU  have  been  secured,  they  might  have 
Iteen  far  greater  if  cevtjUiv  mu\\\tes\  vV^*<^ela  \\i  \.\\^  \ww  \iaA  slither  been  avoided 
or  corrected,   and  If  the  eflotta  ol  W\e  C.oywkv\«&\w\  \vaL(i  \«few  ^'c^»:^ri^.  td«« 
«peciflcally  to  the  curing  ot  the  eN\\a  lot  ^'h\t\\  \X  ^^&  ^^t^VoXfiA.  \x!afi(M&.  ^ 
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endeavoring  to  secure  powers  which  It  was  never  intended  to  exercise  and 
¥^hich  are  incompatible  with  its  existing  functions. 

With  the  revival  of  industrial  and  commercial  activity  in  1897  the  railways 
were  congested  by  the  increased  volimie  of  traffic  for  which  they  could  not  be 
suddenly  prepared.  The  available  facilities  were  inadequate  for  the  demands 
of  the  public.  Delays  and  claims  and  losses  were  incurred.  These  and  other 
potent  influences  served  to  revive  the  clamor  against  the  carriers,  and  this  was 
soon  reflected  in  political  campaigns,  upon  the  hustings,  and  in  legislative 
halls.  The  clamor  was  largely  indiscriminate  and  misguided.  The  existence 
of  evil  was  In  many  cases  more  assumed  than  real.  Numerous  remedies  were 
suggested,  but  all  took  the  form  of  that  perennial  cure  for  modern  maladies — 
additional  legislation. 

The  cry  arose  that  **  something  must  be  done,"  but  there  was  a  woeful  lack 
of  searching  thought  of  what  that  something  should  be. 

Rebates  and  secret  and  unjustly  discriminatory  devices  were  Justly  denounced, 
but  with  no  show  of  increased  vigor  in  the  application  of  those  means  already 
provided  for  their  suppression. 

With  nim:ierous  bills  pending  in  Congress  variously  devised  for  the  regula- 
tion of  railways,  but  nearly  all  carrying  that  insidious  feature  always  so 
skillfully  injected,  granting  to  the  Commission  power  to  make  rates,  there  was 
finally  evolved  and  passed  at  the  close  of  the  Fifty-seventh  Congress  the  wise 
and  effective  measure  known  as  the  Elklns  law.  It  was  aimed  directly  at  the 
real  evils  and  w^ent  straight  to  tlie  mark.  It  was  hailed  with  satisfaction  by 
the  Administration,  by  the  public,  and  by  the  railway  managers,  and  it  has 
indirectly  accomplished  a  large  measure  of  success,  but  its  possibilities  for  good 
have  not  only  not  been  exhausted,  but  have  scarcely  been  entered  upon. 

Nevertheless,  the  question  of  additional  legislation  has  again  l)ecome  acute 
before  the  public  and  in  Congress,  and  this  acuteness  has  been  enormously 
emphasized  by  misinterpretations  of  the  reconmiendations  of  the  President 

In  response,  advocates  uf  increased  power  for  the  Commission  have  returned 
to  the  attack  with  renewed  vigor,  armed  chiefly  with  the  same  old  ammunition 
of  abusive  criticism  and  garbled  statistics  and  inflammatory  generalities  appeal- 
ing to  popular  prejudice. 

It  is  charged  that  rates  are  extortionate  and  must  be  lowered,  and  yet  the 
rates  in  this  countfy  are  only  from  one-half  to  one-third  of  those  in  countries 
with  which  the  producers  of  the  United  States  must  compete  in  the  markets 
of  the  world,  and  wages  of  railway  employees  are  50  per  cent  higher  than  the 
highest  elsewhere,  and  in  eighteen  years  the  Interstate  Commerce  Commission 
has  not  succeeded  in  establisliiug  in  the  courts  a  single  case  of  rates  unreason- 
able in  themselves. 

The  fact  that  the  average  rate  per  ton-mile  for  the  entire  tonnage  of  the 
United  States  rose  less  than  four-tenths  of  a  mill  from  1899  to  1903  is  paraded 
as  evidence  of  extortion,  but  the  fact  that  the  average  rate  for  all  tonnage  does 
not  necessarily  mean  increased  tariff  rates  is  adroitly  not  mentioned,  por  is  the 
fact  that  even  the  average  rate  in  1903  was  less  than  it  was  during  the  depressed 
years  of  1804,  189.5,  and  1890,  and  was  19  per  cent  lower  than  it  was  in  1890, 
38  per  cent  lower  than  it  was  in  1880,  and  60  per  cent  lower  than  it  was  in  1870. 
The  all-important  fact  is  also  studiously  ignored  that  from  1899  to  1903  the  cost 
of  railway  labor  rose  12  or  15  per  cent,  the  price  of  materials  consumed  in  rail- 
way operation  increased  25  or  :>0  per  cent,  while  even  the  nominal  average  rate, 
which  may  mean  so  little,  increased  less  than  7  per  cent. 

Thus,  on  a  i)artial  and  one-sided  statement,  the  shout  is  raised  that  the 
country's  welfare  in  agriculture,  in  industry,  and  in  connnerce  is  threatened  by 
railway  rapacity,  but  the  indictment  fails  when  confronted  with  the  facts  and 
in  the  light  of  the  prosiierity  and  growth  of  indu.stry  and  wealth  within  that 
I>eriod  in  every  State  and  every  city  and  every  village  in  this  broad  land — a 
prosi)erity  and  growth  unparalleled  in  the  history  of  the  industrial  world. 

When  the  charge  of  rate  extortion  per  se  fails,  the  cry  is  raised  that  rates  are 
unreasonable  and  unjustly  discriminatory  l)etweon  localities.  Again  the  records 
of  the  Conmiission  illumine  the  misty  statements  which  are  promulgated  to  the 
public. 

In  the  eighteen  years  of  its  history  the  Connnission's  condemnations  of  rates 
relatively  unreasonable  between  localities,  not  acquiesced  in  by  the  carriers, 
have  been  at  the  rate  of  only  two  cases  per  annum,  out  of  the  almost  Innumfti:- 
able  rates  in  effect,  the  number  and  complexity  of  \\\iVc\i  Bit^  Vw<i\^«Xft^  \s^  >Oafe 
fact  that  an  average  of  1:10,000  tariffs  per  annum  lia've  beeu  ^\^  -^WXi  \>afc  ^^\sv- 
miasloa  by  the  carriers  during  that  period.    Out  ot  lAie  u\ftY«LtKfe  ol  \«»  XX^as^ 
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his  Mobile  and  Ohio  stock — namely,  he  gets  4  per  cent  in  either  case, 
and  we  get  nothing. 

Senator  Dolliver.  That  is  very  much  plainer,  because  originally 
I  thought  you  said  you  issued 

Mr.  Spencer.  I  intended  to  say,  Senator,  that  we  issued  a  security. 

Senator  Newlands.  It  bears  a  fixed  rate  of  interest? 

Mr.  Spencer.  It  bears  a  fixed  rate  of  interest  after  a  certain  date. 

Senator  Newlands.  And  you  have  to  pay  that  whetlier  you  get 
dividends  from  the  Mobile  road  or  not? 

Mr.  Spencer.  We  have  to  pay  that  whether  we  get  it  or  not. 

Senator  Newlands.  At  the  time  you  issued  the  certificates  of  the 
Southern  Railway  for  the  Mobile  and  Ohio  Railway,  what  was  the 
value  of  the  Mobile  and  Ohio  Railway  stock? 

Mr.  Spencer.  It  was  selling  between  fifty  and  sixty. 
Senator   Dolliver.  Suppose  the  Mobile   and   Ohio,   in   prosperous 
times  would  run  7  or  8  per  cent,  what  would  become  of  it? 

Mr.  Spencer.  We  would  get  the  profit.  That  is,  it  is  on  the  same 
principle  that  if  I  have  bought  a  house  that  was  bringing  in  a  low 
rent  when  I  bought  it,  and  it  brings  in  a  higher  rent  later,  I  would 
get  the  benefit  of  it.  I  put  a  mortgage  on  it  in  the  meantime,  on 
which  I  paid  4  per  cent,  and  I  paid  that  for  a  while 

Senator  Dolliver.  Your  idea  is  that  this  interchange  of  securities 
does  not  operate  to  water  the  stock  of  either  of  the  companies? 

Mr.  Spencer.  No,  sir.  The  outstanding  amount  in  the  hands  of 
the  public  is  exactly  the  same  in  the  two  cases,  to  a  dollar. 

Senator  Foraker.  Your  certificate  is  only  an  obligation  of  indebt- 
edness? 

Mr.  Spencer.  Only  an  obligation,  with  the  other  stock  pledged  as 
security. 

Senator  Foraker.  Have  you  a  provision  in  the  trust  certificate  for 
its  redemption  ? 

Mr.  Spencer.  No,  sir.  This  stock  trust  certificate  is  perpetual. 
The  only  thing  is,  that  if  we  defaulted,  then  they  could  take  posses- 
sion of  the  Mobile  and  Ohio  stock,  and  still  hold  us  liable  for  any 
difference. 

Senator  Newlands.  Would  it  simplify  the  operations  of  your  sys- 
tem if  you  incorporated  under  a  national  law  permitting  the  use  of 
stocks  and  bonds  ? 

Mr.  Spencer.  Well,  I  assume  our  stock  and  bonds  would  have  to 
remain  as  they  are. 

Senator  Newlands.  Your  bonds  wold  have  to  remain  out,  as  they 
are,  undoubtedly,  until  they  had  matured  and  others  were  retired? 

Mr.  Spencer.  The  stock  would  have  to  remain  out  too,  unless  the 
owners  consented  to  turn  it  in. 

Senator  Newlands.  I  mean,  all  other  things  l>eing  equal,  would  it 
simplify  the  operation  of  these  great  systems  of  railways  that  are 
operating  in  eight  or  ten  States,  if  they  could  operate  under  a  na- 
tional law? 

Mr.  Spencer.  In  some  particulars;  if  they  could  be  successfully 
carried  out  it  would  simplify  it,  undoubtedly. 

I  desire  to  submit  herewith  the  remarks  to  which  I  referred: 

It  has  been  said  by  a  distinguislied  jurist:  "The  railroad  man  has  his  hour 
of  opportunity  now.  Tjet  him  join  our  President  in  establishing  a  tribnnal 
through  which  the  natiou*8  power  can  be  honestly,  but  at  all  times  promptly 


REGULATION    OP   RAILWAY   RATES.  3619 

and  adequately,  exercised.    That  will  bring  peace  with  justice.    No  other  peace 
would  last" 

At  no  time  has  the  President's  intention  been  to  advocate  governmental  regu- 
lation of  railways  which  would  inflict  Injury  upon  the  investments  In  the  prop- 
erties or  impair  the  usefulness  of  the  carriers  to  the  public.  He  has  never 
advocated,  and  he  can  be  trusted  never  to  advocate,  the  adoption  of  any  regula- 
tion which  does  violence  to  the  fundamental  principles  on  which  the  Govern- 
ment Is  founded. 

If  a  tribunal  which  will  answer  the  description  can  be  organized,  or  if  methods 
can  bcT  found — and  I  belive  they  can  be  without  the  necessity  of  an  additional 
and  special  tribunal  for  the  purpose — by  which  the  great  railway  questions  of 
the  day  can  be  settled  in  accordance  with  law  and  equity,  and  in  accordance 
with  those  fundamental  princii)les  of  government  which  are  guaranteed  by  the 
Constitution.  1  speak  with  authority  when  I  say  that  substantially  every  rail- 
way maniiger  In  the  country  will  subscribe  to  that  view,  and  aid  in  the  accom- 
plishment of  the  desired  results. 

The  difficulties  of  adjustment,  therefore,"  lie  not,  as  has  been  so  often  claimed, 
In  any  obstnictlve  or  defiant  attitude  of  the  railway  manager.  They  rest  funda- 
mentally in  the  anomalous  condition  in  which  the  carriers  are  placed  under  the 
law ;  in  those  suggestions  of  remedy  which,  failing  utterly  to  reach  the  evils 
sought  to  be  cured,  would  punish  unwisely  and  unnecessarily  the  Innocent  along 
with  tlie  guilty :  and  in  those  suggestions  which  look  to  the  separation  of  one 
particular  clnss  of  property  from  all  others,  to  be  dealt  with  invidiously  by 
special  tribunal  and  by  special  methods. 

It  Is  not  reasonable  regulation  to  which  the  carriers  object;  it  is  to  unwise 
and  unfair  regulation.  It  Is  not  the  regulation  which  seeks  directly  to  remedy 
known  and  tangible  evils,  but  It  Is  the  so-called  regulation  which,  while  osten- 
sibly attacking  one  evil  or  class  of  evils,  inflicts  unknown  and  unjustifiable 
injuries  uiK)n  those  who  are  not  offenders ;  and  that  which  undertakes  unneces- 
sarily to  interfere  with  fiie  legal  and  beneficial  freedom  of  commercial  action 
and  enterprise,  and  thus  to  diniinish  the  future  usefulness  of  the  carriers,  and 
Impede  the  material  develoi)nient  of  the  resources  of  the  country.  It  is  not  the 
regulation  which  improves,  but  it  is  the  regulation  which  confuses  and  retards. 

The  term  "  regulation  "  is  so  broad  that  it  has  been  made  to  include  almost 
every  device  for  dealing  with  conmierce  or  with  the  carriei's.  It  embraces, 
however,  two  main  features,  which,  if  justice  is  to  prevail,  must  always  be  con- 
sidered and  treated  separately. 

Rebates  and  secret  contracts,  extortions,  and  unjust  discriminations  are 
crimes  under  the  law,  and,  as  such,  call  for  punishment  through  the  courts,  not 
the  exercise  of  discretion  by  a  nonjudicial  body. 

The  regulation  or  control  by  Oovenmient  of  the  charges  of  carriers  for  serv- 
ices performed  Is  an  entirely  separate  and  distinct  matter,  and  involves  con- 
siderations of  business  judgment  and  experience :  the  rights  of  property  as  well 
as  the  rights  of  the  i)eople ;  and  of  that  discretion  in  the  management  of  prop- 
erty which  should  always  be  left  with  the  owner  so  long  as  Its  use  Is  consistent 
with  law  and  equity. 

It  is  In  respect  to  this  phase  of  regulation  that  a  wide  departure  from  reason- 
able safeguards.  If  not  from  the  fundamental  principles  of  Government,  seems  to 
be  threatened,  and  against  which  the  carriers  have  made  protest 

The  President.  In  his  message  to  Congress  in  December,  announced  in  no 
unceilain  terms  that  "  the  rebate,  the  secret  contract,  the  private  discrimination 
must  go,"  and  that  **  the  highways  of  commerce  must  be  kept  open  to  all  on 
equal  terms."  The  country  as  a  whole,  including  the  owners  and  the  managers 
of  railway  proi>erties,  zealously  supi)orts  him  In  this  declaration  of  purpose. 
When  the  Elkins  law  was  imssed  it  Is  well  known  that  not  a  single  carrier  In 
the  country  raised  the  slightest  objection,  and  not  one  objects  now  to  any  pro- 
,vi8ion  of  law  which  will  aid  In  accomplishing  this  declared  puri)ose  of  the 
President 

But  the  Townsend  bill,  which  passed  the  House  of  Representatives  at  the  last 
session,  contained  not  a  single  provision  for  dealing  with  these  or  kindred 
abuses,  nor  was  any  bill  presented  or  suggested  which  could  be  construed  as 
having  that  most  desirable  end  In  view. 

The  President's  specific  recommendation  that  the  Commission  be  vested  with 
power,  where  a  given  rate  has  been  challengwl  and  found  to  be  unreasonable, 
to  decide,  subject  to  judicial  review,  what  rate  shall  take  its  place,  and  to  put 
that  rate  Into  effect,  was  most  wisely  qualified  by  the  statement  that  "  at  ^t^^^fexA. 
It  would  be  undesirable.  If  It  were  not  Impracticable,  to  ^\ia\\^  c\ft\3!a&  XX\&  ^^xar 
mission  with  generaJ  authority  to  fix  railroad  ratea.** 
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And  yet  substantially  every  bill  which  has  been  presented  in  Ck>ngre8S  looking 
to  granting  increased  powers  to  the  Commission  has  been  so  drawn  that  the 
ultimate  and  necessary  effect  of  its  provisions,  if  enacted  into  law,  would  be  to 
"  finally  clothe  the  Commission  with  that  general  authority  "  which  the  Presi- 
dent, in  his  conservatism,  pronounces  "  undesirable,  If  It  were  not  impracticable." 

Such  enactments  would  not  be  "  regulation."  They  would  mean  Incipient,  if 
not  final,  control  of  the  sources  of  revenue  of  all  the  carriers,  and  that,  it  Is 
safe  to  say,  the  President  never  intended. 

They  might  easily  mean  the  taking  of  property  or  the  diminution  of  its  yalue 
without  due  process  of  law  or  without  compensation  to  the  owners. 

The  effect  of  such  regulation  undoubtedly  would  be  the  curtailment  of  future 
railway  construction  and  improvements,  not  only  by  reason  of  the  impairment 
of  railway  credit,  but  also  from  the  unwillingness  of  investors  to  own  or  to 
enlarge  properties  the  revenues  of  which  would  be  practically  under  govern- 
mental or  political  control  and  the  expenses  still  be  subject  to  the  uncertainties 
of  industrial  conditions. 

The  railways  of  this  country  are  chartered  and  exist  to  perform  certain  public 
services,  and  they  represent,  with  a  few  isolated  exceptions,  the  Investment  of 
private  capital. 

The  relations  of  the  carriers  to  the  Government  assume,  therefore,  the  dual 
character  of  those  of  public  servants  upon  the  one  hand,  and,  upon  the  otlier, 
that  of  property  of  enormous  cost  entitled,  Uke  all  other  property  and  equally 
with  it,  to  governmental  protection. 

The  railways  are  public  carriers  for  hire,  entitled  to  just  and  reasonable  com- 
pensation for  services  performed.  Railway  charges  are  not,  as  it  has  been  some- 
times erroneously  asserted,  a  tax  ui)on  the  public  or  upon  the  individuals  or 
industries  or  commerce  served  by  the  carriers.  A  tax  is  a  levy  placed  upon 
all  for  the  support  of  the  Government  and  from  the  payment  of  which  no  citi- 
zen Is  or  should  be  exempt.  Tlie  railway  charge  is  paid  only  by  those  who 
voluntarily  use  the  facilities  which  have  been  provide!!  at  the  cost  of  others. 

The  railway  system  of  the  country  has  become  so  vast,  and  the  volume  of 
Interstate  traffic  so  enormous  In  comparison  with  the  intrastate,  that  the  rela- 
tions between  these  carriers  and  the  <ieneral  Government  now  overshadow  in 
the  public  mind  those  between  the  carriers  and  the  States  from  which  the  charter 
rights  are  derived. 

The  rapid  growth  of  the  railway  system  from  35,000  miles  In  18G5  to  212,000 
miles  in  1905  was  a  necessary  accompaniment.  If  not  the  chief  means  of  pro- 
moting the  marvelous  development  of  industry  and  population  and  wealth 
which  have  marked  that  period. 

The  demand  for  Federal  regulation  had  its  first  formal  manifestation  in  the 
enactment  in  1887  of  the  act  to  regulate  commerce,  under  which  the  Interstate 
Commerce  Commission  was  appointed,  with  its  new,  its  complex,  and  its  anom- 
alous powers. 

The  chief  punwses  of  the  act  were  to  suppress  rebates  and  unjust  discrimi- 
nations lietween  individuals,  localities,  and  classes  of  traffic,  and  to  provide, 
through  the  appointment  of  a  Commission,  for  the  detection  and  eradication  of 
such  abuses  and  for  the  prosecution  and  punishment  of  those  found  guilty  of 
violating  the  statute. 

Under  the  provisions  of  the  act  much  good  has  been  accomplished.  Despite 
occasional  but  jiei-sistent  statements  to  the  contrary,  the  evil  of  rebates,  secret 
contracts,  and  unjust  discriminations  has  almost  entirely  disappeared. 

The  great  volume  of  traffic  throughout  the  t^ountry  moves  under  published 
tariffs,  accessible  to  all.  Reports  of  operations  of  all  tlie  carriers  subject  to 
the  act  and  statements  of  their  finances  are  made  from  a  imiform  standpoint 
and  are  published  to  the  world. 

For  eighteen  years,  since  tlio  appointment  of  the  Conmiisslon,  90  per  cent 
of  all  of  the  complaints  which  liave  been  made  to  it  by  the  public  against  the 
carriers  have  been  adjusted  without  even  formal  heariufc.  Of  the  remaining 
10  per  cent,  which  have  been  the  subject-matter  of  formal  findings  by  the  Com- 
mission, four-fifths  of  the  findings  have  \yeeu  acquiesced  in  by  the  carriers, 
leaving  only  ont^-fifth  of  10  per  cent — that  is,  2  per  cent  of  the  total  complaints — 
to  be  litigated  between  the  Conuuission,  or  the  complainants  and  the  carriers. 

None  can  claim  that  this  does  not  mark  wholesome  and  far-reaching  prog- 
ress In  the  regulation  of  railway  transportation.     l*erfe<'t  results  can  never  be 
obtained.     Gratifying  as  those  are  which  have  been  secure<l,  they  might  have 
l)een  far  greater  if  certain  manifest  directs  in  the  law  had  either  been  avoided 
or  corrected,  and  if  the  efforts  of  t\\<i  Commission  had  been  directed  more 
speclQcally  to  the  curing  ot  the  evWa  lox  ^^\\vi\\  M  '^^a  «lv^\\A»^  Uiatead  of 
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endeavoring  to  secure  powers  which  It  was  never  intended  to  exercise  and 
which  are  incompatible  with  its  existing  functions. 

With  the  revival  of  industrial  and  commercial  activity  in  1897  the  railways 
were  congested  by  the  increased  volume  of  traffic  for  which  they  could  not  be 
suddenly  prepared.  The  available  facilities  were  inadequate  for  the  demands 
of  the  public.  Delays  and  claims  and  losses  were  incurred.  These  and  other 
potent  influences  served  to  revive  the  clamor  against  the  carriers,  and  this  was 
soon  reflected  in  political  campaigns,  upon  the  hustings,  and  in  legislative 
halls.  The  clamor  was  largely  indiscriminate  and  misguided.  The  existence 
of  evil  was  in  many  cases  more  assumed  than  real.  Numerous  remedies  were 
suggested,  but  all  took  the  form  of  that  perennial  cure  for  modern  maladies — 
additional  legislation. 

The  cry  arose  that  **  something  must  be  done,"  but  there  was  a  woeful  lack 
of  searching  thought  of  what  that  something  should  be. 

Rebates  and  secret  and  unjustly  discriminatory  devices  were  justly  denounced, 
but  with  no  show  of  increased  vigor  in  the  application  of  those  means  already 
provided  for  their  suppression. 

With  numerous  bills  pending  in  Congress  variously  devised  for  the  regula- 
tion of  railways,  but  nearly  all  carrying  that  insidious  feature  always  so 
skillfully  injected,  granting  to  the  Ck)mmission  power  to  make  rates,  there  was 
finally  evolved  and  passed  at  the  close  of  the  Fifty-seventh  Congress  the  wise 
and  effective  measure  known  as  the  Elkins  law.  It  was  aimed  directly  at  the 
real  evils  and  went  straight  to  the  mark.  It  was  hailed  with  satisfaction  by 
the  Administration,  by  the  public,  and  by  the  railway  managers,  and  it  has 
Indirectly  accomplished  a  large  measure  of  success,  but  its  possibilities  for  good 
have  not  only  not  been  exhausted,  but  have  scarcely  been  entered  upon. 

Nevertheless,  the  question  of  additional  legislation  has  again  become  acute 
before  the  public  and  in  Congress,  and  this  acuteuess  has  been  enormously 
emphasized  by  misinterpretations  of  the  recommendations  of  the  President. 

In  response,  advocates  of  increased  power  for  the  Commission  have  returned 
to  the  attiick  with  renewed  vigor,  armed  chiefly  with  the  same  old  ammunition 
of  abusive  criticism  and  garbled  statistics  and  Inflammatory  generalities  appeal- 
ing to  popular  prejudice. 

It  is  charged  that  rates  are  extortionate  and  must  be  lowered,  and  yet  the 
rates  in  this  country  are  only  from  one-half  to  one-third  of  those  in  countries 
witli  which  the  producers  of  the  United  States  must  compete  in  the  markets 
of  the  world,  and  wages  of  railway  employees  are  50  per  cent  higher  than  the 
highest  elsewhere,  and  In  eighteen  years  the  Interstate  Commerce  Commission 
has  not  succeeded  In  establishing  in  the  courts  a  single  case  of  rates  unreason- 
able in  themselves. 

The  fact  that  the  average  rate  per  ton-mile  for  the  entire  tonnage  of  the 
United  States  rose  less  than  four-tenths  of  a  mill  from  1899  to  1903  is  paraded 
as  evidence  of  extortion,  but  the  fact  that  the  average  rate  for  all  tonnage  does 
not  necessarily  mean  increased  tariff  rates  Is  adroitly  not  mentioned,  por  Is  the 
fact  that  even  the  average  rate  in  190;5  was  less  than  it  was  during  the  depressed 
years  of  1894,  ISOr.,  and  1890,  and  was  19  per  cent  lower  than  it  was  in  1890, 
38  per  (?ent  lower  than  it  was  in  1880,  and  60  per  cent  lower  than  it  was  in  1870. 
The  all-importaut  fact  Is  also  studiously  Ignored  that  from  1899  to  1903  the  cost 
of  railway  labor  rose  12  or  15  per  cent,  the  price  of  materials  consumed  in  rail- 
way operation  increased  25  or  oO  per  cent,  while  even  the  nominal  average  rate, 
which  may  mean  so  little,  increased  less  than  7  per  cent. 

Thus,  on  a  i)artiai  and  one-sided  statement,  the  sliout  is  raised  that  the 
country's  welfare  in  agilcultiire,  in  industry,  and  in  commerce  is  threatened  by 
railway  rapacity,  but  the  indictment  falls  when  confronted  with  the  facts  and 
in  the  light  of  the  prosi)erity  and  growth  of  industry  and  wealth  within  that 
period  in  every  State  and  every  city  and  every  village  in  this  broad  land — a 
prosi)erIty  and  growth  uni>ara Holed  in  tlie  history  of  the  industrial  world. 

When  the  charge  of  rate  extortion  per  se  fails,  the  cry  is  raised  that  rates  are 
unreasonable  and  unjustly  discriminatory  between  localities.  Again  the  records 
of  the  Commission  illumine  the  misty  statements  which  are  promulgated  to  the 
public. 

In  the  eighteen  years  of  its  history  the  Connui.sslon's  condemnations  of  rates 
relatively  unreasonable  between  localities,  not  acquiesced  In  by  the  carriers, 
have  been  at  the  rate  of  only  two  cases  per  annum,  out  of  the  almost  innumer- 
able rates  in  effect,  tlie  number  and  complexity  of  which  are  indicated  by  the 
fact  that  an  average  of  l.'*»0,t^>^^  tariffs  per  annum  have  been  filed  >NV\Xi  XJofe  ^^\sv- 
mission  by  the  carriei*s  during  that  period.    Out  ol  \>i^  UN^^^ktB^  ^1  \esff^  XXi^assk. 
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two  cases  per  annum,  or  thirty-flve  cases  in  eighteen  years,  tbe  JndgnieBt  of  tte 
Commission  lias  been  reversed  by  the  courts  in  all  cases  but  two. 

The  Townsend  bill  pi-ovided  that  a  rate  once  fixed  by  the  Commissloii  shoald 
continue  in  force  indefinitely  unless  changed  by  the  Commission  or  by  tiM 
court  Under  such  law  all  rates  would  in  time  become  Commission's  rates, 
and  the  functions  of  railway  uianngei*s  in  adjusting  rates  to  meet  commercial 
conditions  and  in  extending  the  sphere  of  usefulness  of  tbe  transportation 
system  of  the  country  would,  step  by  step,  come  to  an  end.  Slow  but  steady 
I»ara lysis  would  creep  Into  the  industrial  arteries  through  which  the  blood 
of  commerce  flows,  and  the  transimrtatlon  system  would  gradually  become 
numb  and  rigid.  The  present  activities  of  railway  managers  would  be  elimi- 
nated as  an  agency  in  the  intelligoiit  development  of  the  resources  of  tbe 
country.  Kates  would  soon  be  machine  made  only,  and  commercial  and  indus- 
trial centei-s,  now  acknowledging  no  bounds  for  the  ultimate  distribution  of 
their  prochicts,  would  find  themselves  operating  in  narrower  and  narrower 
zones,  finally  circumscribed  by  governmental  edicts  as  to  where  tbelr  wares 
should  go. 

The  annulment  of  a  rate,  as  provided  for  in  the  Townsend  bill,  upon  the 
Commission's  de<'ision  that  it  was  unreasonable  or  unjust,  and  the  making  of 
that  rate  effective  prior  to  review,  would  be  to  give  to  the  findings  of  the  Com- 
mission tlie  force  of  the  judgment  of  a  court.  If  rates  are  unjust  or  nnrea- 
sonable,  they  are  lllognl,  hut  punishment  for  their  illegality  should  not  in  fair- 
ness or  in  law  bo  infiicted  in  the  form  of  reduction  or  otherwise  until  a  court 
of  competent  Jurisdiction  shall  have  passed  upon  the  question.  The  right  of 
review  l>y  court  is  inherent,  and  can  not  be  denied,  but  the  carrier  is  not  folly 
protected  in  that  rijjht  If  penalty  be  inflicted  pending  the  review. 

To  also  authorize  the  Connuission  to  name  in  substitution  a  new  rate  and  to 
enforce  It  is  to  lodge,  in  the  same  trilmnal  whicli  has  acted  as  a  court,  an  addi- 
tional i»ower  which  is  purely  legislative. 

Congi'ess,  after  i>rolongeil  investigation  and  extended  debate,  carefully  and 
wisely  avoided  in  the  act  to  regulate  connnerce  the  delegation  of  these  mixed 
and  dangerous  powers  to  one  l>otiy,  and  it  would  be  wholly  antagonistic  to  tbe 
principles  of  our  (Government  thus  to  unite  them,  and  it  would  add  to  the  injus- 
tice to  have  the  force  of  the  combination  directed  solely  tosvard  the  regulation 
or  control  of  one  class  of  property. 

The  assertion  that  the  power  sought  by  the  C'onnnission  and  provided  for  in 
the  Townsend  bill  does  not  include  the  right  to  initiate  rates  or  to  make 
tariffs,  hut  merely  after  complaint  and  hearing  to  ct)rrect  an  unjust  and  unrea- 
sonable rate,  is  si)ecions  and  nilsi^uiding. 

The  condition  i)recedent  of  a  comi)laint  amounts  to  nothing.  Complaints  can 
always  be  had  with  or  without  the  bidding,  and  with  the  power  to  fix  a  rate 
lodged  in  a  body  not  resimnsible  to  the  owners  of  the  projjerty,  complaints^ will 
soon  be  more  numerous  than  the  locusts  of  Egypt.  The  right  to  name  one  rate 
is  the  right  to  name  a  tlionsand,  and  in  the  end  will  be  the  right  to  name  all. 
In  the  famous  Maxiniuni-Uate  case,  wliere  the  Commission  claimed  the  power 
now  sought  to  be  conferred,  it  did  actually  in  one  order  name  and  attempt  to 
enforce  several  thousand  rates. 

One  reason  assigned  for  granting  specific  rate-making  powers  to  tbe  Commis- 
sion is  that  of  long  delays  incurrtnl  in  reaching  conclusions  between  tbe  carriers 
and  the  public.  I  again  revert  to  the  potent  fact  that  90  per  cent  of  all  of  tlie 
complaints  which  have  l>een  made  by  the  Commission  have  l>een  adjusted  with- 
out the  formality  of  a  hearing.  It  Is  easily  susceptible  of  proof  that  tbe  chief 
delays  in  the  remainder  are  delays  in  the  hearings  and  in  the  findings  of  tlie 
Commission.  The  delays  in  the  courts  are  only  those  which  necessarily  belong 
to  tlie  safe  and  orderly  administration  of  justice. 

One  of  the  chief  purposes,  and  what  should  be  one  of  the  chief  results,  of  tbe 
Elklns  law  of  19<)3  Is  expinlition  in  all  court  proceedings  instituted  by  or  on 
l)ehalf  of  the  Connuission  against  the  carriers,  and  yet  the  significant  fact  stands 
oht  that  tliere  has  been  no  indictment,  no  prosecution  of  a  single  indiTidnal  or 
of  a  single  corporation  under  the  terms  of  that  act  now  In  force  for  more  than 
two  years.  If  the  passage  of  that  law,  with  Its  drastic  remedies,  and  Its  almoet 
summary  methods  of  procedure,  does  not  expedite  the  trial  of  offenders  against 
the  Interstate-conunerce  law,  what  can  be  the  effect  of  any  additional  legislation 
for  similar  ends? 

The  delays  complained  of  are  added  to,  however,  by  the  numerous  and  com- 

p)ex  and  sometimes  conflicting  duties  perfornu^d  by  the  Commission.    It  is  a 

statistical  bureau,  an  investlgatov,  a  vroseewtov;  \\.\>eTtorma  cLuasi-Judieial  ftine- 

tioDs  In  hearing  complaints,  and  Vn  lYie  aY>Y>xo^«L\  w  Q»\MV«sMaaX5Laft.  ol  T«Xjti^\  Vt 
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Is  charged  with  the  supervision  of  the  equipment  of  the  railways  In  respect  to 
safety  appliances,  and  it  is  its  duty  to  collect  and  classify  information  in  respect 
to  railway  accidents.  It  has  voluntarily  assumed  the  position  of  an  advisory 
hoard  in  respect  to  the  broad  and  grave  questions  of  difTerentials  between 
Atlantic  ports,  and  while  instructed  by  the  act  under  which  it  serves  to  make 
practical  recommendations  to  Congress  as  to  additional  legislation  needed  for 
the  regulation  of  the  railways,  some  of  its  members  have  apparently  considered 
it  their  duty  to  impress  upon  the  public  from  time  to  time  their  views  as  to  the 
necessity  for  enlarged  powers,  and  tlms  to  promote  a  public  sentiment  in  favor 
of  such  powers,  and  such  efforts  have  not  at  all  times  been  free  from  expressions 
avowedly  inimical  to  the  carriers.  Under  these  conditions  it  would  be  little 
short  of  marvelous  if  the  machinery  of  the  Commission  did  not  move  slowly,  If 
its  docket  were  not  clogged,  and  if  there  were  not  a  feeling  that  the  interests  of 
the  public  were  suffering  undue  delays. 

Lastly  and  persistently  comes  the  well-worn  cry  of  rebates,  secret  contracti» 
and  unjust  discriminations  in  the  interests  of  the  favored  few.  The  chairman 
of  the  Interstate  Commerce  Commission  in  1903  stated  before  a  committee  of 
the  S«iate  that  rebates  had  practically  ceased  to  exist  Rebates  and  all  secret 
devices  for  discrimination  were  as  definitely  condemned  by  the  act  of  1887  as  it 
is  possible  to  condemn  them.  Severe  penalties  of  fine  and  imprisonment  were 
imposed,  but  not  a  single  imprisonment  has  ever  occurred,  and  you  can  count  the 
fines  upon  the  fingers  of  one  hand.  Tlie  Elklns  law  of  190.3  strengthened  the 
liands  of  the  Commission  against  such  practices  to  an  extent  that  the  Commis- 
sion itself  has  stated  that  in  respect  to  this  phase  of  regulation  the  law  was  all 
that  could  be  asked. 

Yet  in  the  two  years  since  its  passage  the  Commission  has  not  once  taken 
advantage  of  the  great  |)owers  under  that  law. 

The  Commission  in  its  creation  was  an  anomalous  tribunal.  It  has  the  power 
to  investigate  and  to  prosecute,  and  yet  is  not  an  attorney.  It  lias  the  power, 
which,  under  common  as  well  as  statute  law,  is  judicial,  to  condemn  a  rate  or  a 
practice  adjudged  to  be  unreasonable  or  unjust,  and  yet  is  not  a  court  It  went 
beyond  its  powers  and  claimed,  because  it  was  authorized  and  required  to  con- 
demn unjust  and  unreasonable  rates,  that  infereutially  it  had  tlie  power,  which 
is  legislative,  to  name  a  future  rate  in  substitution,  and  yet  it  belongs  not  to  the 
legislative  branch  of  the  Governnieut 

It  has  sought  to  have  its  finding  made  self -executing,  and  has  even  claimed 
that  it  exercised  such  powers  for  ten  years,  and  yet  it  is  not  included  in  the 
Executive  Department. 

Small  wonder  under  these  conditions  that  it  has  not  accomplislied  all  the 
good  for  which  the  public  hoi)od. 

Because  the  carriers  have  not  accepted  all  its  eiiicts,  but  have  on  occasion 
availed  themselves  of  tlieir  inlioront  rijj:litH  to  api>eal  to  the  courts  for  protec- 
tion, they  have  been  chargetl  witli  an  arrogant  resistance  to  authority,  and  yet 
the  records  show  that  in  over  IX)  per  cent  of  sudi  ai)peals  the  findings  of  the 
Commission  have  been  reversecl. 

In  many  respects  the  act  itself  was  inadequate  for  its  intended  purposes. 

It  was  intended  to  do  away  with  all  rebates  and  unjust  discriminations  and  to 
secure  rates  uniform  to  all  similarly  circumstanced,  and  yet  water  lines,  in 
many  cases  participants  in  the  identical  traflic  for  which  the  rail  carriers  com- 
pete, are  exempt  from  its  provisions. 

A  large  volume  of  the  interstate  traflic  in  respect  to  which  rebates  had 
flourished  was  and  is  handled  by  lines  partly  within  the  United  States  and 
partly  within  the  boundaries  of  foreign  countries,  •and  yet  no  provision  was 
made  which  would  protect  the  rail  carriers  witliin  the  States  against  the  unfair, 
the  illegal,  and  the  demoralizing  practices  of  the  foreign  component  parts  of 
such  lines. 

It  has  been  adjudged  that  the  express  companies  doing  an  interstate  traffic, 
competitive  to  an  extent  with  the  railways,  and  moved  over  their  lines,  are 
exempt  from  the  provisions  of  the  law. 

Fast-freight  lines  and  private-car  lines  are  doing  on  their  own  account,  or 
tlirough  their  agencies,  an  interstate  traffic  in  many  cases  liighly  competitive 
with  the  carriers  which  are  subject  to  the  act,  and  yet  no  steps  have  been 
taken  to  hold  such  lines  amenable  to  those  restrictions  which  are  imposed  upon 
such  carriers. 

Thus,  while  rebates  and  unjust  discriminations  were  condemned,  gaping  loop- 
boles  were  left  in  the  legal  fabric  for  the  continuance  of  such  practices.    Under 
these  conditions  it  could  scarcely  \\e  exi)ected  that  the  operatlov:^  <at  \2aa.  \k« 
would  be  completely  satisfactory. 
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The  English  Government's  method  of  railway  regulation,  and  Its  supervision 
over  railway  rates  and  charges,  have  often  been  referred  to  as  furnishing  a  prec- 
edent for  the  enlargement  of  the  powers  of  the  Interstate  Commerce  Commis- 
sion. 

A  parallel  between  the  powers  and  duties  of  the  railway  and  canal  commis- 
sion of  England  and  the  Interstate  Commerce  Commission  of  the  United  States 
will  serve  admirably  to  illustrate  the  wide  divergence  in  principle  upon  wliich 
railway  regulation  is  provided  for  in  the  two  countries.  The  railway  and  canal 
commission  consists  of  five  members,  two  appointed  upon  the  recommendation 
of  the  president  of  the  board  of  trade,  one  of  whom  must  be  experienced  in  rail- 
way business,  and  both  hold  office  for  life  or  during  good  behavior,  and  three 
ex-offlcio  members,  who  must  be  judges  of  the  superior  court.  The  commission  is 
a  duly  constituted  court  of  record,  and  not  less  than  three  commissioners  shall 
attend  at  the  hearing  of  any  case,  one  of  the  ex-officio  or  judicial  members 
presiding. 

The  commission  thus  constituted,  and  as  a  court  of  record,  is  peculiarly  fitted 
to  deal  conservatively  and  impartially  with  the  issues  presented  to  It.  It  has 
no  duties  liable  to  impair  its  judicial  character. 

It  can  not  orginate  complaints,  or  proceed  upon  its  own  motion;  it  is  not 
charged  with  the  duty  of  inquiring  into  the  management  of  railways,  and  It  has 
no  administrative  supervision  over  any  of  the  details  of  railway  operation.  It 
is  not  charged  with  tlie  duty  of  detecting  violations  of  law  or  of  bringing  about 
prosecutions  for  sucli  violations.  Contrast  this  with  the  short  tenure  of  office 
and  the  varied  functions  of  the  Interstate  Commerce  Commission,  its  inquisi- 
torial powers  for  detecting  violations  of  law,  its  power  to  institute  complaints 
in  its  own  name,  and  to  cause  prosecutions  to  be  instituted  in  the  courts,  and  its 
authority  and  duty  to  enforce  certain  provisions  of  the  law,  and  the  fundamental 
distinction  between  the  English  method  and  the  present  American  methoil 
becomes  glaringly  apparent. 

Notwithstanding  tlie  superior  judicial  position  occupied  by  the  railway  and 
canal  commission  of  England,  an  appeal  lies  from  its  decisions  on  all  questions 
of  law. 

With  all  its  judicial  powers,  and  all  the  safeguards  of  long  training  and  life 
tenure,  the  English  commission  has  no  power  to  revise  the  rate  schedules  and 
classifications  of  the  English  carriers.  Its  functions  are  confined  to  the  adjust- 
ment of  complaints  within  the  limits  of  rates  and  classifications  prescribed  by 
Parliament. 

The  simple,  direct,  equitable,  and  effective  method  of  dealing  with  the  grave 
questions  now  at  issue  seems  to  be  this : 

If  further  legisation  be  necessary — and  I  do  not  say  that  it  is  not — let  it  be 
given  the  direction  pointed  out  l)y  the  evils  calling  for  correction,  and  along 
logical,  not  experimental,  lines  for  tlie  remedying  of  those  evils. 

Draw  the  distinction  broadly  and  unmistakal>ly  between  punishment  for  crime 
or  misdemeanor  on  the  one  hand,  and  the  unnecessary  and  unwise  governmental 
or  paternal  interference  with  legitimate  and  legal  exercise  of  individual  endeavor 
on  the  other. 

Separate  widely  the  functions  of  government  which  detect  and  arraign  and 
prosecute  from  those  which  sit  in  judgment  upon  complaints  and  offenses 
against  the  law. 

Strengthen  the  laws  in  condemnation  of  rebates,  secret  devices,  and  unjust 
discriminations  to  any  extent  that  may  he  found  possible,  and  provide.  If  such 
further  provision  still  l»e  necessary,  for  the  prompt  arraignment  and  prosecution 
of  all  offenders  of  the  law  in  the  duly  constituted  courts  of  the  country,  and  for 
the  unsparing  punishment  of  those  who  are  found  to  be  guilty.  If  there  are 
such  offenders  in  the  railway  fraternity  their  offenses  should  be  exposed  and 
punished,  but  it  is  un-American  and  unfair,  not  to  say  outrageous,  because  it  is 
alleged  there  are  such,  that  every  manager  and  every  president  and  director 
shall  be  subject  to  indiscriminate  public  condemnation,  and  that  the  innocent 
investors  shall  have  their  property  jeopardized  and  tlieir  rights  infringed 
because  those  to  whom  the  prosecution  of  the  law  is  intrusted  fail  to  find  the 
•ffender  and  to  punish  him. 

Bring  under  the  provisions  of  the  interstate-commerce  act  and  the  jurisdiction 
of  the  Commission  those  water  lines  which  are  engaged  in  interstate  conmierce 
in  competition  or  in  conjunction  with  the  railways;  place  such  restrictions 
upon  the  interstate  traffic  passing  partly  through  foreign  countries  as  will  com- 
pel compliance  with  all  the  laws  and  regulations  which  apply  to  that  moving 
solely  within  United  States  boundaries;  spread  the  mantle  of  the  law  and  of 
tbo  Ck)mml8alon  over  the  fast-freVght  av\^  \>vW site-ear  lines  doing  interstate 
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commerce,  and  institute,  if  needs  be,  such  regulations  in  respect  to  industrial 
trades  nnd  phantom  railways  as  shall  prevent  such  allowances  to  them  as  may 
breed  insidious  evasions  of  the  law. 

In  a  word,  stop  illegal  abuses  drastically,  but  avoid  action  which  will  affect 
savings  put  into  railroads  in  good  faith ;  avoid  legislation  which  might  impair 
service  and  efficiency  and  reduce  the  wages  of  1,300,000  employees,  for  to  the 
wage-earners  alone  among  that  number  now  go  over  half  of  the  gross  expenses 
of  tiie  American  railways. 

The  Chairman.  I  desire  now  to  submit  a  statement  of  Mr.  Willcox, 
president  of  the  Delaware  and  Hudson  Company : 

STATEMENT  OF  ME.  DAVID  WILLCOX. 

Mr.  Cliairman  and  gentlemen,  having  been  honored  with  an  in- 
vitation by  this  distinguished  committee  to  express  my  views,  I  deem 
it  both  a  pleasure  and  a  duty  to  demonstrate  to  the  best  of  my  ability 
that  political  rate  fixing  an3  business  by  lawsuit  are  not  required  by 
existing  conditions;  that  such  procedure  as  that  contemplated  by  the 
Townsend  bill  would  be  largely  inelfectual  for  an)*^  purpose,  and  that 
so  far  as  it  was  effectual  it  would  be  wholly  disastrous. 

wide  diffusion  of  interest  in  railway  property. 

As  I  am  the  president  of  The  Delaware  and  Hudson  Company,  it 
seems^  proper  that  I  should  begin  by  stating  some  facts  with  reference 
to  that  company.  It  was  incorporated  by  the  State  of  New  York  in 
1823,  for  the  special  purpose  of  mining  anthracite  coal  and  bringing 
the  same  from  Pennsylvania  to  New  York,  and  its  powers  were  con- 
firmed by  the  legislature  of  Pennsylvania  very  shortly  thereafter. 
Its  charter  as  a  coal-mining  company,  therefore,  arises  from  the  legis- 
lation of  both  States  and  antedates  the  statutes  following  the  Dart- 
mouth College  Case;  its  powers  as  a  compUiiy  engaged  in  transpor- 
tation, first  by  canal  and  subsequently  by  rail — operating  843  miles 
of  railroad — are  incidental  to  its  character  as  a  mining  company.  It 
produces  over  5,000,000  tons  of  coal  annually  from  its  own  lands, 
part  of  which  are  shipped  over  its  own  lines  and  part  over  the  lines 
of  other  companies.  It  is,  therefore,  largely  interested  in  the  ques- 
tion of  rates,  both  as  a  shipper  and  as  a  carrier. 

Since  its  incorporation  The  Delaware  and  Hudson  Company  has 
paid  out  in  wages  probably  over  $600,000,000,  and  in  dividends  be- 
tween $60,000,000  and  $70,000,000.  It  has  now  about  23,000  em- 
ployees, and  with  its  subsidiary  companies  about  6,000  security 
holders.  Therefore  there  are  at  least  29,000  persons  whose  income, 
in  whole  or  in  part,  arises  directly  from  its  operations.  With  those 
who  are  dependent  upon  them,  it  is  not  too  much  to  say  that  there 
are  about  125,000  persons  who  are  directly  and  vitally  interested  in 
the  continued  prosperity  of  the  property.  This  does  not,  of  course, 
include  the  residents  of  the  localities  along  the  line  and  those  who  are 
there  engaged  in  business,  nor  the  large  number  of  persons  who  are 
occupied  in  producing  and  selling  to  tlie  company  a  great  variety  of 
railway  and  mining  material. 

Notwithstanding  a  random  guess  to  the  contrary  contained  in  the 
report  of  the  Industrial  Commission,  The  Delaware  and  Hudson  Com- 
pany is  not  identified  with  any  so-called  "  group  "  of  railroads  or 
capitalists,  and  is  absolutely  independent  in  its  management.  Its  stock 
is  very  widely  distributed.  There  are  over  3,800  stockholders^  ^^^ 
their  average  holding  is  about  $11,000  at  par.    TYvfe  «LNvjt«.^<^  ^\3MSnw>X» 
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annually  paid  by  the  company  to  each  of  its  stockholders  does  not  ex- 
ceed the  average  amount  which  it  pays  to  each  of  the  miners  of  its 
coal.  By  reason  of  its  long-established  character  the  securities  of  the 
company  and  its  leased  lines  have  come  to  be  regarded  as  conservative 
investments.  A  great  part  of  them  are  held  by  saving  banks,  insur- 
ance companies  and  similar  institutions,  and  by  individuals  acting  in 
a  fiduciary  capacity,  so  that  the  number  of  persons  interested  in  its 
securities  is  in  reality  very  much  larger  than  that  which  has  just  been 
stated. 

This  is  a  fair  illustration  of  the  situation  of  the  railroad  properties 
of  the  country.  An  incomplete  investigation  has  been  recently  made 
regarding  the  railroad  securities  held  by  the  insurance  companies,  by 
the  savings  banks,  and  by  the  educational  institutions.  Tlie  following 
statement  shows  the  value  of  the  railroad  securities  shown  to  be  thus 
held  so  far  as  this  investigation  has  yet  gone: 

By  tbe  Insurance  companies ^845,889,0:^ 

By  the  savings  banlts 571.031,277 

By  the  educational  institutions 47,468,327 

Total - 1,404,  388,(>42 

These  holdings  rcpreseiit  savings-bank  depositors  to  the  number  of 
0,273,754;  life  insurance  policy  holders  to  the  number  of  18,147,382, 
or  24,421,136  in  all  of  the  two  classes,  and  a  great  number  of  instruc- 
tors and  students  at  educational  institutions.  The  holdings  of  the 
insurance  companies  and  the  savings  banks  are  about  30  per  cent  of 
their  entire  assets;  in  the  case  of  the  educational  institutions  they  are 
about  33.^  per  cent  of  their  assets.  The  holdings  disclosed  by  this  in- 
vestigation are  about  one-sixth  in  value  of  all  the  railway  securities 
of  the  country,  as  that  value  is  estimated  by  the  Interstate  (Commerce 
Commission.  Yet  this  investigation,  as  has  just  been  said,  has  neces- 
sarily been  very  incomplete,  and  has  covered  merely  a  small  part  of 
the  country,  'riiose  facts  illustrate  the  wide  diffusion  of  interest  in 
railroad  securities. 

But  the  extent  of  the  interest  of  the  railway  employees  is  even  more 
striking.  In  11)03,  they  nuinl)ored  1,312,537;  their  earnings  were 
$775,321,416,  an  average  of  $582.76  each,  and  the  total  number  of  per- 
sons dejiendent  upon  their  earnings  was  probably  not  less  than 
6,500,000. 

THE  WELFARE  OF  THOSE  INTKRESTED  nEPENDS  ON  THE  EARNING  POWER  OF 

"  THE    PROPERTIES. 

"V^Tiat,  now,  has  been  the  cause  of  the  prosperity  of  these  properties, 
and  upon  what  depends  the  welfare  of  these  vast  numbers  of  persons? 
Upon  nothing  whatever  but  the  ability  of  the  properties  to  produce 
adequate  returns.  Without  the  income,  the  property  is  of  no  value. 
Anything  which  injuriously  affects  the  earning  power  of  course  pro- 
portionally destroys  the  property  itself.  Mr.  Commissioner  Prouty, 
whose  views  are  important  because  of  his  leading  position  in  the  Inter- 
state Commerce  Commission  and  the  diligence  with  which  he  has 
fursued  the  campaign  for  rate-fixing  power,  in  an  address  before  the 
llinois  Manufacturers'  Association,  at  Chicago  in  1902,  said: 

The  raUway  rate  is  property ;  when  you  inoiUile  with  that  rate  you  deal  with 
private  proi)erty ;  a  slight  change  in  that  rate  is  of  great  consequence  to  the  rall- 
way  and  of  equal  cousequeace  to  tbe  \>wV>VVq. 
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He  has  expressed  the  same  view  before  this  committee.  Yet  when 
he  came  to  address  the  New  England  Lumber  Dealers'  Associations, 
on  January  25,  1905,  the  learnea  commissioner  said: 

Transportation,  which  the  railroad  offers  to  the  public,  is  public  property. 

In  short,  his  curious  position  seems  to  be  that  the  service  is  public 
property  which  may  be  disposed  of  as  the  public  decides,  but  the 
compensation  thereror  is  private  property  which  is  entitled  to  all  the 
safeguards  of  such  property  in  general.  In  the  view  first  exprassed 
that  the  earning  power  of  the  property,  which  he  described  as  private 
property y  is  in  fact  the  property  itself,  Mr.  Prouty  agreed  with  the 
United  states  Supreme  Court,  which  has  stated  the  same  fact  as 
follows: 

The  value  of  property  results  from  the  use  to  which  it  is  put,  and  varies  with 
the  profitableness  of  that  use,  present  and  prospective,  actual  and  anticipated. 
There  is  no  pecuniary  value  outsfde  of  that  which  results  from  such  use.  (154 
U.  S.,  445.) 

As  Alexander  Hamilton  sententiously  said : 

What  in  fact  is  property  but  a  fiction,  without  the  beneficial  use  of  it? 

Anything,  therefore,  which  tends  to  remove  from  the  scope  of 
natural  laws  and  place  in  the  hands  of  public  officials  the  question 
.what  these  great  properties  shall  earn — anything,  which  tends  artifi- 
cially to  qualify  or  limit  their  earning  capacity,  affects  not  merely  the 
welfare  but  the  very  livelihood  of  millions  of  our  fellow  citizens.  It 
is  idle  to  speak  of  political  rate  fixing  as  concerning  merely  the  rail- 
way corporations.  Thev  are  artificial  persons — convenient  means  by 
which  the  property  of  the  owners  is  held  together  for  administration 
and  is  made  productive.  Whether  that  precise  method  is  to  endure 
or  is  to  pass  away,  is  not  the  vital  question. 

The  point  is,  what  effect  will  the  action  now  urged  have  upon  the 
people  who  are  interested  in  the  many  ways  which  have  been  sug- 
gested? What  is  to  become  of  these  ^eat  masses  of  the  accumulated 
savings  of  our  active  and  prudent  citizens  ?  Such  savings  constitute 
the  fundamental  material  strength  of  the  American  people.  These 
investments  have  been  made  upon  the  faith  of  existing  safeguards  of 

aerty,  both  statutory  and  constitutional.  If  their  income  should 
jstroved,  the  great  mass  of  the  resources  of  the  country  would  be 
destroyed  and  all  its  citizens  would  be  the  sufferers.  For  those  inter- 
ested are  not  merely  the  persons  above  named,  but  also  the  owners  of 
real  estate,  the  merchants,  the  farmers,  the  wage-earners,  and  all  to 
whom  it  is  of  concern  that  there  shall  be  no  injury  to  those  resources 
upon  which  their  tenants,  customers,  and  employers  depend.  As  Mr. 
Prouty  well  said  in  an  article  in  the  Forum  for  April,  1899 : 

Next  to  agriculture,  the  railway  Industry  is  the  most  important  one  in  the 
United  States  to-day  ;  there  can  be  no  national  prosperity  unless  this  industry  be 
reasonably  prosperous. 

What  then,  will  be  the  probable  effect  of  transferring  its  control  to 
the  domain  of  politics  upon  the  future  welfare,  productiveness,  and 
vajue  of  the  greatest  single  industrial  interest  of  the  country  and 
upon  the  millions  of  people  whose  accumulated  savings  are  invested 
therein  and  who  are  dependent  upon  that  interest  for  uieir  happiness 
and  livelihood?  That  is  the  real  question  now  pending,  and  it  i&^ 
indeed,  a  most  serious  question. 

Mr — VOL  4 — 05 51 
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NO   REASONS   HAVE   BEEN   SUGGESTED   FOR   SEIZURE  OF   OONTRuIi   OF   THIS 

PROPERTY  BY  POLITICAIi  AGENCIES. 

It  has  been  said  without  contradiction  that  a  reduction  in  the  earn- 
ings of  the  railroads  amounting  to  1  mill  per  ton  per  mile  would 
extinguish  all  possibility  of  dividends,  and  a  reduction  of  one  more 
mill  would  extinguish  all  possibility  of  interests  There  can  be  no 
question  that  action  in  this  direction  would  lead  to  a  drastic  effort  on 
the  part  of  those  in  positions  of  responsibility  to  reduce  expenses  of 
operation.  This  would  naturally  entail  reduction  of  wages,  curtail- 
ment of  efficiency  of  service,  and  cessation  o^f  improvements  in  ad- 
vance of  actual  business.  Is  the  country  prepared  to  face  such 
chances  of  disturbance;  and  if  so,  what  overwhelming  reasons  justify 
the  experiment  ? 

Taking  The  Delaware  aud  Hudson  Company  again  for  a  moment 
as  an  illustration,  it  has  been  in  the  conservative  administration  of 
its  property  for  eighty-two  years.  Such  administration  has  secured 
an  adequate  income;  by  the  use  thereof  the  comfort  and  prosperity 
of  hundreds  of  thousands  of  our  citizens  have  been  secured,  and  its 
direct  constituents  now  number  probably  125,000.  All  this  has  been 
accomplished  without  serious  complaint.  Its  rates  have  been  con- 
stantly tending  downward,  and  during  the  past  two  years  have  been 
reduced  approximately  10  per  cent.  During  1904  they  were  6.75 
mills  per  ton  per  mile ;  in  Alarch,  1905,  its  rates  on  high-class  freight 
averaged  7.7  mills  per  ton  per  mile — as  low  as  any  in  the  country.  It 
has  not  a  single  controversy  pending  upon  the  subject  of  rates.  Such 
facts  illustrate  the  baselassness  of  the  assertion  of  Messrs.  Prouty  and 
Bacon  that  rates  generally,  or,  as  Mr.  Bacon  says,  "  on  every  conceiv- 
able commodity  "  (Statement,  p.  20),  have  been  raised  extravagantly 
and  that  the  public  is  clamoring  for  their  reduction. 

But  now  this  ^reat  constituency — which,  however,  is  merely  an 
infinitesimal  fraction  of  those  who  are  interested  in  the  general  sub- 
ject— is  confronted  by  the  imperious  demand  that  it  surrender  control 
of  the  income  of  its  property  and  of  its  means  of  future  existence  to 
the  precarious  mercies  oi  a  political  board  which  is  dominated  by  the 
distmguished  Commissioners  whose  campaign  about  the  country  for 
years  past  has  demonstrated  the  somewhat  acrimonious  spirit  which 
they  would  bring  to  the  duty  of  impartial  judgment.  I  do  not  exag- 
gerate the  matter,  because  the  action  sought  by  the  Townsend  bill 
would,  as  the  Supreme  Court  has  already  said  (167  U.  S.,  570),  place 
in  the  hands  of  the  Commission  control  over  all  the  interstate  rail- 
way rates  of  the  country,  and,  therefore,  control  over  the  value  of 
all  the  railway  property.  It  is  true  that  Mr.  Bacon  has,  upon  the 
present  hearings,  expressed  views  differing  greatly  from  the  provi- 
sions of  the  Townsend  bill.  He  now  favors  a  power  to  fix  merely 
maximum  rates  (p.  27),  or,  perhaps,  not  even  that  (p.  81),  with 
power  in  the  carrier  to  raise  even  those  rates  under' changed  condi- 
tions (p.  28),  and  proposes  eleven  amendments  to  the  Townsend  bill 
(p.  76),  which  he  was  so  anxious  to  jam  through  last  winter.  So, 
too,  with  Mr.  Prouty.  But  such  views  bind  nobody  and  are  "  subject 
to  change  without  notice."  The  Townsend  bill  seems,  therefore,  to 
embody  the  plan  which  is  properly  the  subject  of  present  discussion. 

The  substantive  provisions  of  the  existing  law  are  that  rates  shall 
be  reasonable,  and  that  there  shall  be  \\o  vvudue  discrimination  or 
unjust  or  unreasonable  preiereuce.    li  *\?>  ivq\,  ^w^-^^KrA  >i>aaX»  \3&ssft. 
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provisions  are  insufficient  and  no  addition  to  their  terms  is  proposed. 
So,  too,  as  to  existing  conditions,  the  Interstate  Commerce  Commis- 
sion has  the  fullest  power  to  proceed  against  an^  violation  of  those 
provisions  and  to  compel  cessation  of  such  violation.  No  addition  is 
proposed  or  suggested  as  necessary  to  the  power  of  the  Commission 
over  such  existing  conditions. 

What  is  sought  is  the  power  to  control  the  commerce  of  the  country 
by  fixing  absolute  rates  of  transportation.  The  lawmaking  power 
ordinarily  prescribes  rules  of  conauct  for  the  citizen  and  leaves  him 
free  to  carry  on  his  affairs  in  accordance  therewith.  Here  the  plan 
is  not  merely  to  prescribe  such  rules  of  conduct,  but  to  seize  future 
control  of  the  property  which  they  aflfect.  Let  us  see  whether  any 
considerations  have  been  advanced  which  justify  such  an  industrial 
convulsion.  I  shall  endeavor  to  show  that  no  such  reasons  exist, 
largely  by  using  the  language  of  the  Supreme  Court  of  the  United 
States  and  of  the  Interstate  Commerce  Commission — two  bodies 
which  have  seldom  agreed,  but  which  concur  in  supporting  my 
contention. 

REBATES  ARE  FULIjY  PROHIBITED  BY  EXISTING   liAW. 

That  part  of  the  President's  last  message  which  dealt  with  the  sub- 
ject of  railway  legislation  was  entitled  "  Rebates."  It  contained 
some  strong  exjpressions  upon  the  subject  of  rebates  and  discrimina- 
tions with  which  everyone  agrees.  The  only  suggestion  that  was 
made  in  that  message  upon  the  subject  of  legislation  was,  however, 
that  the  Interstate  Commerce  Commission  should  have  the  power  to* 
fix  railway  rates.  There  never  was  a  more  complete  non  sequitur. 
The  suggestion  had  nothing  whatever  to  do  with  rebates  and  the 
power  to  fix  rates  would  have  no  effect  in  that  regard. 

The  cry  of  "  rebates "  has  been  used  with  much  rasonance  and 
iteration  by  Messrs.  Proutv,  Bacon,  and  others  as  a  means  of  stimu- 
lating public  feeling  in  favor  of  conferring  the  rate-fixing  power 
upon  the  Commission.  The  emptiness  of  this  is  clear.  The  public 
discussion  of  the  subject  has  progressed  far  enough  to  make  it  evident 
that  the  question  of  rebates  is  not  now  in  issue.  So  far  as  the  law- 
making power  is  concerned,  that  matter  was  finally  and  fully  dealt 
with  by  the  Elkins  law  of  1903,  which  providea  for  injunctions 
against  such  practices. 

Accordingly,  the  Interstate  Commerce  Commission  has  stated,  with 
great  positiveness,  that  no  further  legislation  upon  that  subject  is 
necessary  or  desirable.  The  language  of  its  Annual  Report  for  1903 
was  as  follows  (pp.  10, 11) : 

No  one  familiar  with  railway  conditions  can  expect  that  rate  cutting  and 
other  secret  devices  will  immediately  and  wholly  disappear,  but  there  is  h;isis 
for  a  confident  belief  that  such  offenses  are  no  longer  characteristic  of  railway 
ofieratlons.  That  they  have  greatly  diminished  is  beyond  dpubt,  and  their 
recurrence  to  the  extent  formerly  known  is  altogether  unlikely.  Indeed,  it  is 
believed  that  never  l)efore  in  the  railroad  history  of  this  country  have  tariff 
rates  been  so  well  or  so  generally  observed  as  at  the  present  time.  •  ♦  • 
In  its  present  form  the  law  appears  to  be  about  all  that  can  be  provided  against 
rate  cutting  in  the  way  of  prohibitive  and  punitive  legislation ;  unless  further 
experience  discloses  defects  not  now  perceived,  we  do  not  anticipate  the  need 
of  further  amendments  of  the  same  character  and  designed  to  accomplish  the 
same  purpose. 

Similar  views  have  just  l:)een  expressed  by  th^  Co^xwrc^ssv^xv  \\\ '^^ 
Annual  Report  for  1904  (p.  6),  and  in  a  recfeiA.  xiAfcTNAeT?  >2afc  ^^vt- 
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man  of  the  Commission  is  reported  to  have  said  that  such  offenses 
are  now  almost  as  rare  as  forgery  or  highway  robbery.  So,  too, 
Mr.  Commissioner  Prouty  said  last  June,  in  me  North  American 
Review,  that — 

The  effect  of  the  Elkins  bill  and  the  injunction  proceedings  has  been  to  seeore 
the  maintenance  of  rates.    That  condition  will  probably  continua 

'  Again,  on  these  hearings,  Mr.  Bacon  has  said  (p.  4)  : 
Personally  I  think  discrimination  is  a  thing  of  the  past 

Substantially  all  of  the  witnesses  have  concurred  in  this  view. 

It  is  true,  indeed,  that  rebates  from  passenger  fares  still  exist  in 
the  form  of  passes  and  free  transportation,  and  that  such  rebates  are 
solicited  and  used  with  great  frequency  by  manjr  pers<ms  of  promi- 
nence, notwithstanding  uieir  prohibition  by  the  interstate-commerce 
act.  But,  so  far  as  concerns  ireight  transportation,  the  Conunission 
has  suggested  no  amendments  to  the  Elkins  Act,  and  it  may  therefore 
be  assumed  that  it  has  discovered  no  defect  in  its  provisions  aeainst 
rebates.  None  of  the  bills  pending  in  the  recent  Congress  had  any 
provisions  bearing  upon  that  subject,  and  if  they  had  all  been  passed 
the  position  of  that  matter  would  not  have  been  affected  in  the  slight- 
est degree.  Mr.  Bacon  said,  last  winter,  before  this  committee  (p. 
16): 

So  far  as  coiioonis  paying  rebates,  upon  either  the  published  rates  or  the  rates 
corrected  by  the  Commission,  it  [the  Townsend  bill]  will  have  no  effect  what- 
ever. 

Concededly,  therefore,  no  further  statutes  as  to  this  matter  are 
needed,  or  contemplated ;  it  is  fully  covered  by  the  existing  statutes. 
If  such  practices  continue,  it  can  be  due  only  to  failure  by  the  execu- 
tive branch  of  the  Government  to  enforce  them.  Why  has  it  not 
done  this,  instead  of  agitating  for  further  power,  while  in  its  c^cial 
reports  that  department  states  that  the  present  statutes  as  to  rebates 
are  sufficient? 

PROPAGANDA  FOR  GRANT  OF  FURTHER  POWER  TO  THE  INTERSTATE  COM- 
MERCE COMMISSION. 

The  only  question  at  issue  is,  therefore,  whether  there  is  anything 
in  the  present  situation  warranting  the  incessant  and  at  times  imperi- 
ous demand  of  the  Interstate  Commerce  Commission  that  the  power  of 
fixing  rates,  from  which  the  income  of  the  railroad  property  arises,  shall 
be  exercised  by  that  board.  The  Conunission  alreaoy  has  full  power 
to  prevent  unreasonable  rates.  The  question  is  whether  it  shall  be 
authorized  to  go  further  and  dictate  precisely  what  rates  shall  be 
charged — what  the  properties  shall  be  allowed  to  earn  in  the  future. 
It  is  one  thing  to  prescribe  that  the  price  of  a  thing  ^all  be  reason- 
able; it  is  quit#  another  thing  to  fix  the  absolute  price  at  which  it 
shall  be  sold. 

The  policj*  of  the  country  thus  far  has  been  distinctly  to  the  con- 
trary of  that  now  urged,  very  shortly  after  its  creation,  the  Com- 
mission decided  (in  1887),  that  its  power  in  respect  to  rates  was  to 
"  determine  whether  those  which  the  roads  impose  are  for  any  reason 
in  conflict  with  the  statute  "  (II.  C.  R.,  357),  and  this  language  was 
later  cit«d  by  the  Supreme  Court  of  the  United  States  (167  U.  S.,  670), 
as  showing  that  tljp  Commission  at  first  did  not  deem  itself  to  be  pos- 
sessed of  rate-making  power. 

Subsequently^  however,  the  Commission  made  various  attempts  to 
regulate  future  rates.    It  Yias  \)eetv  ?aJ\^  Wv^\,  \>w^  Q/q>\s^\^q\!l  «sfi£. 
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cised  this  power  for  ten  years  without  substantial  objection  or  sug- 
gestion that  its  course  was  unauthorized  by  law.  (Annual  Report 
of  the  Interstate  Commerce  Commission  lor  1897,  p.  11.)  In  an 
article  in  the  North  American  Review  for  November,  1898,  Mr. 
Prouty  stated  that — 

During  the  first  six  (not  ten)  years  of  Its  existence  in  no  answer,  In  no  argu- 
ment before  the  GommlsBion  was  its  authority  to  prescribe  rates  questioned. 

This  statement  was  ingenious,  because  the  power  ''  to  fix  the  rates 
of  transportation  charfi;ea  by  common  carriers  "  was  expressly  denied 
in  the  answer  filed  in  April,  1891,  less  than  four  years  after  the  Com- 
mission was  created,  by  the  defendant  in  the  case  of  Interstate  Com- 
merce Commission  v.  Lehigh  Valley  Railway  Company  (Annual 
Report  for  1891,  p.  288),  and  when  the  case  finallv  came  to  judgment 
fon  May  11,  1896)  this  defense  was  sustained.  (74  Fed.  Rep.,  784.) 
As  that,  however,  was  an  answer  filed  in  the  circuit  court  and  not 
"before  the  Commission,"  it  did  not  prevent  Mr.  Prouty  from 
making  this  statement  with  "  technical "  accuracy ;  although  it  does 
show  mat  the  question  was  raised  at  an  early  day.  So,  too,  Mr. 
E.  P.  Bacon,  last  winter  stated  before  this  committee  (p.  14)  that  the 
Commission  exercised  this  power  during  the  first  ten  years  of  its 
existence  "  to  the  entire  satisfaction  botn  of  the  railway  interests 
and  of  the  public  during  that  period,"  and  during  the  present  hear- 
ing he  has  repeated  this  statement  with  much  fertility  of  iteration. 
These  statements  are  radically  erroneous. 

As  early  as  1889  and  1890,  the  circuit  court  held  in  substance  that 
the  Commission  had  no  power  to  fix  future  rates  (37  Fed.  Rep.,  567; 
43  Fed.  Rep.,  37),  and  the  latter  case  was  affirmed  by  the  Supreme 
Court  in  1892  (145  U.  S.,  263).  As  has  been  said,  in  April,  1891,  the 
power  was  expressly  denied  in  the  answer  in  the  Lehigh  Valley  case. 
and  that  defense  was  thereafter  sustained.  The  Commission,  as 
later  constituted,  was  not,  however,  satisfied  with  the  rulings  just 
stated  and  continued  its  efforts  with  the  result  that  its  authority  was 
immediately  challenged  in  the  courts.  The  brief  for  the  appellants 
in  the  case  first  below  mentioned  filed  in  the  Supreme  Court,  at  the 
October  term,  1894,  contained  the  express  point  (p.  157)  that  "the 
Commission  has  no  power  to  prescribe  maximum  rates."  This  point 
was  sustained  by  the  Supreme  Court  upon  March  30, 1896  (162  U.  S., 
184) ,  the  court  saying : 

Whether  CJongress  intended  to  confer  upon  the  Interstate  Commerce  Commis- 
sion the  power  to  itself  fix  rates  was  mooted  iu  the  courts  lielow  and  is  dis- 
cussed in  the  briefs  of  counsel ;  we  do  not  And  any  provision  of  the  act  tlmt 
expressly  or  by  necessary  implications  confers  such  a  power  (p.  196). 

Again,  upon  May  24, 1897  (167  U.  S.,  479),  the  Supreme  Court  held 
with  great  positiveness  that  the  terms  of  the  statute  granted  no  such    - 
power  expressly  and  that  it  could  not  be  implied  therefrom,  saying: 

The  vice  of  this  latter  argument  is  that  it  is  building  up  indirectly  and  by 
implication  a  power  which  is  not  iu  terms  granted. 

There  was,  therefore,  no  period  of  time  during  which  the  existence 
of  such  power  was  concede<i  by  the  parties  affected,  and  as  soon  as  the 
question  reached  the  courts  the  power  assumed  was  held  not  to  exist." 

•  It  strongly  illustrates  the  slight  value  of  the  report  of  tlie  Industrial  Com- 
mission to  find  it  stating  nevertheless  that,  "it  was  not  until  almost  ten  yeara 
after  the  institution  of  the  Connnisslon  that  its  right  \\\  \V\\%  v<^"?>\>eM\.  ^^'e»  ^«vv- 
tested.    The  first  shadow  of  doubt  seems  to  have  Yjeeu  ex\>v«aae^  Vcl  XJafe  ^^^^^'^ 
of  th0  BuprmoB  Ckiurt  in  the  so-called  Social  GVrcie  caae^  CLO^\i<^t&^  Vci  \^^^ 
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The  action  of  Congress  in  the  matter  as  construed  by  the  courts' 
was  not  acceptable  to  the  Interstate  Commerce  Commission.-  In  its 
Annual  Report  for  1897  (p.  19)  the  Commission  expressed  the  view 
that  "  the  purpose  of  the  act  was  to  provide  a  means  by  which  the 
l^ublic  could  array  itself  against  the  carrier,"  and  the  act  provides 
(sec.  21)  that  the  annual  report  of  the  Commission  "shall  contain 
such  recommendations  as  to  additional  legislation  •  *  *  as  the 
Commission  may  deem  necessary."  Whatever  may  be  thought  of  its 
efficiency  in  other  directions,  the  Commission  has  incessantly  sought 
to  effectuate  the  act  in  these  respects.  Accordinglv,  when  uiese  au- 
thoritative decisions  of  the  Supreme  Court  settled  the  intention  of 
Congress  regarding  the  extent  of  the  powers  of  the  Commission,  a 
j^ropaganda  was  at  once  set  on  foot  for  further  legislation  increasing 
the  powers  of  the  Commission  generally.  In  his  address  before  the 
New  England  Lumber  Dealers'  Associations,  on  January  25,  1905, 
Mr.  Prouty  deemed  it  necessary  to  sa}^  that  the  Commission  "  has  no 
press  bureau,"  and  on  the  present  hearing  Mr.  Bacon  has  thought  it 
his  function  to  come  to  the  defense  of  the  Commission  with  a  similar 
and  more  circumstantial  denial.  These  "technical  denials"  will  be 
taken  by  those  acquainted  with  tlie  facts  wholly  in  a  Pickwickian 
sense.  Some  illustrations  may,  however,  be  given  of  the  methods 
which  have  been  used  for  the  purpose  of  stimulating  public  feeling. 

Thus  the  expression  ''transportation  tax"  has  been  habitually 
applied  by  the  Commission  to  the  charges  of  the  carriers.  Massrs. 
Prouty  and  Bacon,  too  (statement,  p.  21),  have  used  that  bogey  lib- 
erally. Yet  this  has  no  more  accuracy  than  would  such  an  expression 
as  the  "  wheat  tax,"  or  the  "  beef  tax,"  or  the  "  corn  tax,'*^  or  the 
"clothing  tax,"  or  the  "newspaper  tax"  have  in  describing  what  is 
currently  paid  for  those  articles  of  general  use.  The  individual  con- 
sumer has  no  more  to  do  with  fixing  the  prices  of  such  articles  than 
with  fixing  the  charges  of  the  carriers  who  bring  them  to  market. 
No  one  arrives  at  the  price  of  a  barrel  of  flour  or  a  newspaper  by 
bargaining;  he  pays  the  current  price.  The  prices  of  the  necessaries 
of  life,  too,  are  far  more  of  a  universal  burden  than  are  transporta- 
tion charges.  As  the  Commission  said  in  its  Annual  Report  for 
1900  (p.  9) : 

GeneraHy  a  slight  increase  in  the  rate  does  not  materially  ulfect  the  price  to 
the  consumer. 

And  in  its  Annal  Report  for  1903  (p.  32) : 

Perhaps  in  most  instances  the  freight  rate  is  so  small  a  part  of  the  total  cost 
of  a  commodity  that  the  consumer  is  unconscious  of  the  increase  in  rate. 

This  shows  the  hollo wness  of  Mr.  Cummins's  present  contention 
that  the  public  generally  is  suffering  from  unreasonable  rates.  On 
the  other  nand,  however,  an  increase  in  the  price  of  articles  in  general 
use,  such  as  those  above  mentioned,  falls  directly  upon  the  consumer 
and  is  felt  at  once. 

But  while  the  burden  of  the  transportation  charge  is  so  much  the 
lighter,  the  general  body  of  the  consumers  creates  the  conditions 
which  settle  flie  amount  of  that  charge  q^uite  as  much  as  the  price  of 
the  goods  transported.  The  transportation  service  is  similar  to  any 
other  service,  and  its  price  can  not  be  successfully  controlled  by  statute, 
but  must  depend  upon  thpse  natural  laws  which  the  advocates  of 
drastic  legislation  have  so  often  made  the  objects  of  their  sarcasmiEnd 
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to  which  they  so  greatly  prefer  legislative  wisdom  as  expressed  in 
statu  tas.  The  most  potent  cause  of  the  downward  course  of  rates  in 
the  past  has  been,  not  the  statutes  nor  the  Commission,  but  the  press- 
ing commercial  necessities  of  shippers  and  consumers  and  the  efforts 
of  traffic  officials  to  meet  them. 

So,  too,  the  Commission  (Aimual  Report  for  1903,  pp.  13-15), 
and  one  or  more  of  its  members  individually,  have  asserted  that  rates 
as  a  whole  have  greatly  increased  of  late.  For  example,  in  an  article 
recently  published  in  the  North  American  Review,  Mr.  Prouty  said : 

Within  the  last  five  years  rates  upon  every  commodity  in  every  section  have 
been  advanced.  ♦  ♦  ♦  We  are  confronted  with  increasing  monopoly,  with 
advancing  freight  rates,  and  with  no  probable  relief  in  sight 

At  that  time  the  last  figures  available  were  those  for  1903,  so  that 
the  comparison  extended  back  to  1898.  Yet  in  1898  the  average 
freight  rate  per  ton  per  mile  was  0.753  cent,  or  7.53  mills,  and  m 
1903  it  was  0.763  cent,  or  7.63  mills.  The  increase  upon  which  were 
founded  these  lugubrious  views  amounted,  therefore,  in  a  time  of 
generally  rising  prices,  to  ten  thousandths  or  a  cent  per  ton  per  mile — 
10  cents  per  ton  for  a  thousand  miles — or  1.3  per  cent. 

In  the  depression  of  1899  rates  reached  the  lowest  point  ev  .r  known, 
namely,  0.724  cent  per  ton  per  mile.  In  1903  the  mileage  rate  was 
0.763  cent.  The  increase,  tnerefore,  was  merely  0.039  cent,  thirty- 
nine  thousandths  of  a  cent — »39  cents  per  ton  for  a  thousand  miles — 
or  about  5  per  cent.  As  will  shortly  be  seen,  this  was  far  less  than 
the  general  increase  in  prices,  and  m  no  sense  unreasonable.  How 
useless  and  misleading,  then,  was  the  statement  of  the  Industrial 
Commission  founded  upon  intricate  theorizing,  which  has  been  assid- 
uously used  by  Mr.  Bacon  in  securing  support  for  the  present  agita- 
tion and  has  l>een  repeated  by  him  on  these  hearings  (p.  20) ,  that — 

The  advance  in  published  freight  rates  in  1900  upon  all  the  railroads  of  the 
country  is  probably  not  less  than  25  per  cent 

After  that  startling  flight  of  assertion  has  been  used  for  years  to 
prejudice  public  sentiment,  its  author,  Mr.  Ripley,  now  comes  for- 
ward with  the  admission  that  the  advances  made  have  been  reason- 
able and  justified  by  experience  (statement,  pp.  85,  2,  5,  25,  31,  36). 
In  any  case  the  conclusive  answer  is  that  tne  earnings  after  the 
advances  in  question  showed  an  increase  of  not  25  per  cent,  but  about 
5  per  cent.  Of  a  similar  character  is  Mr.  Bacon's  present  assertion 
that  during  the  period  in  question  rates  were  raised  on  "  every  con- 
ceivable commodity"  (statement,  p.  20).  although  he  concedes  that 
rates  in  general  are  not  unreasonable.  "We  do  not  claim,"  he  says, 
"  that  rates  are  generally  excessive.  They  are  not.  They  are  gen- 
erally regarded  as  reasonable"  (p.  76).  If  the  increases  asserted 
were  reasonable,  why  should  they  be  used  to  the  prejudice  of  the 
carriers? 

Again,  in  response  to  an  inquiry  from  the  Senate,  the  Commission 
reported  on  April  7,  1904,  that  this  rise  in  mileage  earnings  from 
1899  to  1903  had  added  to  gross  earnings  to  the  amount  of  $155,475,- 
502,  but  that  it  was  unable  to  state  the  amount  added  to  net  earnings. 
This  was  startlingly  erroneous;  the  increase  in  mileage  rate  was 
0.039  cent,  and  the  total  tonnage  of  1903  was  173,221,278,299.  Multi- 
plying the  two  together  the  increase  in  gross  earnings  was,  therefore, 
at  Uie  most,  $07,556,299  instead  of  $155,475,502.     But  tha  G^vcsisax^- 
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sion  has  never  corrected  this  prodigious  miscalculation  and  appar- 
ently still  adheres  to  it.  Moreover,  the  figures  then  in  possession  of 
the  Commission  showed  that,  comparing  1903  with  1899,  gross  earn- 
ings increased  43.7  per  cent,  while  operating  expenses  increased  46.7 
per  cent;  gross  eammgs  per  mile  increased  31.1  per  cent,  while  oper- 
ating expenses  per  mile  increased  34  per  cent;  the  ratio  of  expenses 
to  earnings  increased  from  65.24  per  cent  to  66.16  per  cent;  the  num- 
ber of  employees  increased  from  926,924  to  1,312.537,  namely,  385,613, 
or  41.3  per  cent,  and  their  compensation  from  ^522,967,896  to  $775,- 
321,416,  namely,  $252,353,520,  or  48.2  per  cent;  the  average  compen- 
sation for  each  individual  employee  increased  from  $551.89  to  $582.76, 
making  the  total  increase  by  reason  of  this  increased  rate  of  compen- 
sation $50,373,501 ;  the  total  cost  of  fuel  increased  40  per  cent,  or  a 
total  of  $41,000,000.  Still  further,  the  figures  for  1904  show  that  the 
operating  ratio  was  67.75  per  cent,  or  2.  57  per  cent  of  the  entire  gross 
earnings  above  the  operating  ratio  of  1899.  These  figures  prove  that 
the  slight  increase  in  the  mileage  earnings  has  been  absorbed  by  the 
increase  in  expenses  of  operation,  and  has  been  wholly  inadequate  to 
meet  that  increase  in  expenses. 

Obviously  the  propaganda  to  take  the  railroad  property  of  the 
country  out  of  the  hands  of  its  owners  and  settle  its  income  by  polit- 
ical order  should  rest  upon  something  better  than  this  in  order  to  war- 
rant the  demand  for  such  power  by  those  who  would  be  charged  widi 
its  exercise. 

THE  EXISTING  RATES  ARE  REASONARLB. 

No  such  action  can  be  supported  by  the  character  of  the  existing 
rates,  for  it  can  not  be  and  is  not  seriously  (][uestioned  that  the  exist- 
iiig  rates  are  reasonable  in  themselves.  Notwithstanding  the  elaborate 
efforts  which  are  made  to  discredit  it,  the  mileage  basis  is  generally 
accepted  as  the  only  practicable  standard  for  measuring  general  con- 
ditions and  comparing  them  with  those  in  the  past.  The  Commission 
has  said,  "  the  rate  per  ton  per  mile  brings  rates  down  to  the  nar- 
rowest point  of  scrutiny,  and,  for  that  purpose,  is  valuable,"  although 
not  absolutely  controlling  in  exceptional  cases  (Annual  Report  mr 
1899,  p.  37).  Within  the  past  twenty  years  earnings  have  falfen  from 
1.240  cents  to  0.763  cent  per  ton  per  mile,  or  about  40  per  cent.  As 
alreadv  said,  the  latter  figure,  which  prevailed  in  1903,  was  only  0.039 
cent  above  the  lowest  point  ever  reached,  which  was  in  1899.  The 
increase  in  mileage  earnings  was  due  in  reality  not  to  increase  in  rates 
but  in  high-class  freight,  w  hich  rose  from  23.19  per  cent  of  the  whole 
in  1899  to  24.58  pr  cent  in  1903.'» 

This  increase  m  mileage  earnings  from  1899  to  1903  was  approxi- 
mately 5  per  cent,  but  in  the  meantime  wages,  cost  of  materials,  and 
cost  of  operation  had  advanced  very  much  more.  Indeed  the  recent 
report  or  the  Department  of  Labor  on  the  subject  of  prices  (No.  61) 
shows  that,  taking  100  as  the  average  of  prices  for  the  period  from 
1890  to  1899,  the  price  of  all  commodities  in  1902  stood  at  112.9,  or 
12.9  per  cent  above  the  average  of  the  preceding  decade.     Applying 

o  Notwithstanding  this  Mr.  Bacon  stiU  adheres  to  the  exploded  dalm  that 
low-g:iMide  freight  has  increased  more  rapidly  than  high-grade  freight,  and  Mr. 
Riple.v  joins  in  this  suggestion  (p.  5).  That  is  to  say,  that  in  a  country  of  con- 
stant industrial  development  raw  materials  have  increased  out  of  proportion  to 
tuaiiuf  actured  products  I 
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the  same  treatment  to  railway  rates,  they  stood  in  1902  at  90.2,  or  9.8 
per  cent  l)el()w  the  average  of  the  preceding  decade.  Still  further, 
the  cost  of  operation  in  1904  was  2.27  per  cent  upon  the  entire  gross 
earnings  gieater  than  it  was  in  1899.  This,  or  course,  shows  con- 
clusively that  freight  earnings  had  not  kept  pace  witii  increase  in 
expenses. 

It  has  been  abundantly  shown  on  these  hearings  that  the  freight 
rates  in  this  countiT  are  lower  than  those  prevaifing  anywhere  else. 
This  has  been  so  fully  established  that  the  advocates  of  drastic  legis- 
lation have  given  up  this  branch  of  the  controversy  and  are  now 
busily  occupied  in  claiming  that  there  are  no  common  grounds  of 
comparison.  It  is  interesting  to  notice,  too,  that  in  England  nearly 
40  per  cent  of  the  gross  receipts  goes  to  capital  and  only  28  per  cent 
to  labor ;  while  in  this  country  42  per  cent  goes  to  labor  and  less  than 
25  per  cent  to  capital.  In  Australia,  upon  the  government  roads, 
rates  are  almost  double  those  in  the  United  States  and  yet  the  roads 
do  not  pay. 

Very  few  substantial  controversies  have  ever  arisen  regarding  the 
reasonableness  of  rat^s,  and  the  Commission  has  frequently  stated, 
in  substance,  that  there  is  no  ground  therefor. 

Id  its  Annual  Report  for  1893  the  Commission  said  that  to-day  extortionate 
ctiarges  are  seldom  the  subject  of  complaint  (p.  12).  •  •  •  We  are  not 
troubled  with  the  question  (under  consideration  in  England)  that  rates 
•  ♦  ♦  are  too  high  (id.,  p.  17).  It  is  significant  that  ♦  •  •  there  has 
been,  under  the  operation  of  the  interstate-commerce  law,  a  steady  decrease  of 
complaints  based  on  charges  unreasonable  in  themselves.  The  concession  is 
quite  general  among  shipi>ers  that,  with  some  exceptions,  rates,  as  a  whole,  are 
low  enough,  and  they  often  express  surprise  that  the  service  can  be  rendered 
at  prices  charged  (id.,  pp.  218,  219).  Traffic  for  very  many  competing  localities 
is  being  carried  at  rates  which  do  not  yield  a  due  proportion  of  the  necessary 
net  revenue  which  carriers  must  have  (id.,  p.  221).  Rates  to  comi>eting  and 
distributing  centers  are  not  for  the  most  part  unreasonably  high;  they  are 
frequently  quite  low  (Annual  Report  for  1897,  p.  14).  •  •  ♦  Many  rates 
In  this  country  are  undoubtedly  too  low  (id.,  p.  2). 

These  facts  are  of  general  application,  because  nearly  every  city  in 
the  country  of  any  "  considerable  size  is  both  a  commercial  and  a  rail- 
road center,  therefore  a  competitive  point  in  both  respects  "  (Annual 
Report  jfor  1896,  p.  39).  "  It  is  true,  as  often  asserted,  that  compara- 
tively few  of  our  railway  rates  are  unreasonable  in  and  of  them- 
selves— that  is,  without  anv  reference  to  other  charges  made  by  the 
same  carrier  or  to  those  or  other  carriers,"  but  they  may  operate  to 
create  a  preference  between  localities.  "The  cases  are  exceedingly 
rare  in  which  unreasonableness  has  been  found  merely  from  the 
amount  of  the  rate  itself  as  laid  upon  the  particular  traffic  and  the 
distance  it  was  carried."     (Annual  Keport  for  1898,  p.  27.) 

On  March  18,  1898,  the  chairman  of  the  Commission  testified  before 
the  Senate  Committee  on  Interstate  Commerce  that  the  question  of 
"  excessive  railroad  charges — that  it  to  say,  railroad  charges  which 
in  and  of  themselves  are  extortionate — is  pretty  much  an  obsolete 
question."  At  that  time  the  rate  per  ton  per  mile  was  within  0.01 
cent  of  that  in  1903.  Since  these  numerous  statements  were  made, 
the  rates  have  been  and  now  are  much  lower.  Even  Mr.  Prouty  has 
said  before  this  committee  (p.  50),  "in  my  judgment  the  railroad 
rates  of  this  country  are  lower  than  they  would  have  been  had  they 
been  made  by  any  interstate  connnerce  commission  in  the  world." 

Accordingly,  cases  in  which  rates  have  been  dwi^TiXftX^xffixsas^stNr 
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able  in  themselves  are^practically  unknown.  From  1887  until  October, 
1904,  the  Commission  found  26  cases  of  ratas  unreasonable  in  them- 
selves, or  about  1^  annually.  Further  than  this,  not  one  of  these 
decisions  was  sustained  by  tne- courts  and  there  has  not  been  a  single 
case  of  a  rate  unreasonable  in  itself  established  in  the  courts  since  the 
Interstate  Commerce  act  was  passed.**  The  record,  therefore,  proves 
clearly  that  the  remedies  provided  by  the  act  have  shown  no  iiisuf- 
ficiency.  Substantially  no  one  having  accurate  knowledge  of  the 
facts,  questions  that  the  rates  are  reasonable,  and  even  Mr.  Prouty 
has  publicly  stated  that  in  1899  they  were  too  low.  I  have  shown 
that  since  then  ihx.  advance  has  been  about  5  per  cent,  while  prices 

fenerally  have  risen  much  more.  So,  too,  on  these  hearings  Mr. 
kcon  has  said  repeatedly  that  the  present  rates  are  in  general  reason- 
able. His  principal  complaint  is  that  the  rates  on  wheat  are  too  low 
(pp.  58,  59).  "  We  do  not  claim,"  he  says,  "  that  rates  are  generally 
excessive.  They  are  not.  They  are  generally  regarded  as  reason- 
able" (p.  76). 

The  burden  of  the  Commission's  contention  is  that  there  should  be 
"  some  tribunal  before  which  the  reasonableness  of  rates  can  be  tried ;" 
Mr.  Bacon  (pp.  79,  80)  and  Mr.  Cummins  have  said  the  same  thing 
on  these  hearings.  Yet  this  is  utterly  empty.  For  under  the  present 
law  the  Commission  has  full  power  to  enforce  the  provision  that  rates 
shall  be  reasonable.  It  has  suggested  no  facts  establishing  the  neces- 
sity of  any  further  power  in  order  to  secure  such  reasonableness  of 
rates.  Even  as  to  the  advances  claimed  to  have  been  made  since  1809, 
amounting  to  about  5  per  cent,  the  Commission  does  not  contend  Uiat 
any  action  taken  has  been  unwarranted  or  excessive.  In  its  Annual 
Report  for  1899  the  Commission  said,  "  it  is  not  intended  to  intimate 
that  these  advanced  rates  are  unlawful,"  but "  the  injustice  which  may 
result  must  be  without  available  redress  "  (p.  8).  In  its  Report  for 
1903  the  Commission  said : 

It  would  be  both  uuwise  and  unjust  upon  the  part  of  the  pubHc  to  prevent 
them,  If  they  are  reasonable  under  aU  the  circumstances  (p.l5).  ♦  •  •  If 
they  are  Just  and  reasonable,  they  ought  not  to  be  prevented  (p.l7). 

The  claim  is,  therefore,  not  that  any  injustice  has  been  done  in 
respect  to  reasonableness  of  these  rates — there  is  no  one  asserting 
that  he  has  been  damaged  and  the  Commission  does  not  assert  the 
existence  of  any  such  injustice.  It  has  full  authority  under  the  pres- 
ent statute  to  compel  the  carriers  to  cease  charging  these  rates  if 
they  are  unreasonable,  but  it  has  never  taken  effective  action  in  the 
matter ;  so  far  as  it  has  gone  the  Commission  has  in  general  sustained 
such  advances  as  have  been  made  (9  I.  C.  R.,  382).  The  claim  is 
merely  and  baldly  that  future  rates  generally  should  be  controlled 
absolutely  by  the  Government — that  thev  should  be  fixed  by  polit- 
ical rather  than  commercial  methods.  (Annual  Report  for  1898,  pp. 
20,  24;  Annual  Report  for  1900,  p.  21.) 

Inasmuch  as  no  case  of  unreasonable  rates  has  ever  been  established 
in  the  courts  and  the  Commission  suggests  no  facts  indicating  the 
existence  of  such  rates,  the  Commission^  opinion  that  it  should  nave 
general  power  over  the  commerce  of  the  country  can  not  be  deemed 
to  warrant  wresting  control  of  the  railway  property  from  those  who 
are  dependent  thereon. 

o  These  figures  differ  somewhat  from  those  of  the  recent  reix)rt  of  the  Ckmunis- 
slon  to  thla  committee,  but  It  wVU  be  «bo>Nii  \iet%QLt\«c  tJkivii  they  are  correct 
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DISCRIMINATIONS  OR  PREFERENCES  BETWEEN  LOCALITIES  OR  CLASSES  OF 
TRAFFIC  ARE  PROHIBITED,  AS  FAR  AS  PRACTICABLE,  BY  THE  PRESENT 
STATUTES. 

The  existing  remedies  are*  ample  to  enforce  the  prohibition  of  dis- 
criminations or  preferences  between  individuals,  localities,  or  dasses 
of  traffic.  As  already  pointed  out,  the  matter  of  discrimination  or 
preference  between  individuals  has  been  fully  covered  by  the  original 
act,  as  supplemented  bv  the  Elkins  law.  The  only  remaining  matter 
coming  within  the  prohibition  of  the  act  is  that  of  alleged  undue  dis- 
criminations or  unjust  or  unreasonable  preferences  between  localities 
or  kinds  of  traffic. 

In  the  words  of  the  Supreme  CJourt: 

It  is  not  aU  diseriuiinatioiis  or  preferences  that  fall  within  the  inhibition  of 
the  statute;  only  such  as  are  unjust  and  unreasonable.     (145  U.  S.,  284.) 

Ck)mmerce,  in  its  largest  sense,  must  be  deemed  to  be  one  of  the  most  hupor- 
tant  subjects  of  legislation,  and  an  intention  to  promote  and  facilitate  it,  and 
not  to  hamper  or  destroy  it,  is  naturally  to  be  attributed  to  Congress ;  the  very 
terms  of  the  statute  that  charges  must  be  reasonable,  that  discrimination  must 
not  be  unjust,  and  that  preference  or  advantage  to  any  particular  person,  firm, 
or  corporation  or  locality  nmst  not  be  undue  or  unreasonable,  necessarily  imply 
that  strict  uniformity  is  not  to  be  enforced  ;  but  that  all  circumstances  and  con- 
ditions which  reasonable  men  would  regard  as  affecting  the  welfare  of  the  car- 
rying companies  and  of  the  producers,  shippers,  and  consumers  should  be  con- 
sidered by  a  tribunal  appointed  to  carry  into  effect  and  enforce  the  provisions  of 
the  act     (162  U.  S.,  218.) 

The  mere  circumstance  that  there  is,  in  a  given  case,  a  preference  or  an  advan- 
tage, does  not  of  itself  show  that  such  ])reference  or  advantage  is  undue  or  un- 
reasonable within  the  meaning  of  the  act     (102  IT.  S.,  220.) 

Claims  that  preferences  exist  and  that  they  are  unjust  or  unreason- 
able arise  from  the  natural  desire  to  secure  equal  advantages  with 
others. 

The  rate  is  of  very  little  consequence  to  the  merchant  provided  it  is  the  same 
to  his  competitors  as  to  himself.     (Annual  Report  for  1897,  p.  18.) 

It  makes  no  difference  to  a  shipper  what  the  absolute  rate  is,  whether  it  is 
high  or  low,  if  nobody  else  has  a  lower  rate  with  which  he  comes  into  conii)eti- 
tion  or  which  would  debar  him  to  a  certain  extent  from  securing  his  share  of  the 
business.     (Statement  of  Mr.  Bacon,  p.  14.) 

As  alreadv  stated,  the  efforts  of  traffic  officials  to  meet  the  views  of 
shippers  an5  consumers  in  this  regard  have  had  more  to  do  than  any 
other  cause  with  the  reduction  of  rates  and  their  proper  adjustment  as 
between  different  localities.  That  is  what  has  reduced  the  rates — the 
spreading  out  of  the  business  of  the  country  so  that  its  various  pro- 
cmcing  regions  may  each  reach  as  many  markets  as  possible. 

But  if  me  Commission  is  to  divide  the  country  into  zones,  so  as  to 
settle  "  the  just  relation  of  rates "  and  "  the  rightful  benefits  of 
location,"  business  will  be  very  precarious  for  those  who  ship  to 
considerable  distances.     The  Constitution  provides  that — 

No  preference  shall  be  given  by  any  regulation  of  commerce  or  revenue  to  the 
IK>rt8  of  one  State  over  those  of  another.     (Art  I,  sec.  9,  subd.  5.) 

It  is  true  that  the  Commission  and  the  Attorney-General  are  some- 
what inclined  to  belittle  this  provision  of  the  Constitution,  but  the 
Supreme  Court  has  said  that  this  means  absolute  geographical  uni- 
formity of  regulation  "  so  that  all  regulations  of  commerce  or  revenue 
affecting  commerce  through  the  ports  of  the  states  should  be  the  same 
in  all  ports."  (Knowlton  v,  Moore,  178  U.  S.,  104.)  This  \\i\&  ^^^^s. 
established  for  the  purpose  of  securing  u\\\ioTm\V3  ^QMCwxsi^wi^  '"^s^ 
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country  in  all  regulations  by  the  Federal  Government  of  commerce 
through  the  several  ports.  It  can  not  be  evaded.  The  Commission, 
therefore,  could  not  make  rates  and  differentials  for  the  purpose  of 
enabling  one  section  of  the  country  to  compete  with  another  in  its 
foreign  commerce,  while  the  railroads  themselves  facilitate  such  com- 
petition in  every  fair  way.  There  could  be  no  blow  to  commercial 
competition  equal  to  the  consequences  of  political  rate  fixing.  As 
Mr.  Prouty  says  (p.  48),  "you  could  not  have  competition  without 
differentials."  Of  necessity  such  rate  fixing  would  destroy  at  each 
port  the  competition  of  the  more  distant  producers,  so  far  as  con- 
cerns foreign  commerce. 

In  view  of  their  opportunities  and  the  temptations  to  which  their  traffic 
officers  are  exposed,  it  is  perhaps  not  too  much  to  say  that  the  obngations  of 
neutrality  in  this  regard  (between  locaUties)  are  usuaUy  observedt  and  that 
discriminations  of  this  character  are  not  often  the  subject  of  complaint 
(Annual  Report  for  1895,  p.  17.) 

It  Is  worth  observing  that  some,  at  least,  of  thfe  most  important  controversies 
Involving  the  rates  and  methods  of  railway  carriers,  are  rather  between  com- 
peting comiuunities  or  producing  regions  than  between  rival  lines  of  railway. 
Railway  development  has  extended  far  beyond  the  point  at  which  any  of  the 
greater  systems  flnds  its  interests  so  identified  with  a  single  community  as  to 
feel  wholly  indifferent  to  the  demands  and  needs  of  all  competing  communities, 
indeed,  there  may  be  entire  sincerity  in  the  contention,  on  the  part  of  the 
officers  of  a  great  system,  that  any  adjustment  which  satisfies  the  rival  com^ 
munities  which  It  serves  can  not  be  seriously  objectionable  from  its  own  point 
of  view.  In  such  degree  as  this  contention  may  be  sincerely  advanced,  the 
carrier  becomes  a  relatively  unimportant  factor  in  the  struggles  of  rival 
localities.     (Annual  Report  for  1904,  pp.  28,  29.) 

The  efforts  of  the  traffic  officials  to  advance  the  interests  of  the 
localities  which  they  serve  will  naturally  continue.  But,  if  these 
struggles  between  localities  are  permitted  to  constantly  pare  down 
the  carrier's  revenue — and  that  has  been  their  effect — they  are  a 
factor  of  great  danger  to  the  success  of  the  carrier's  business.  It  is 
obvious  that  they  will  continue  to  have  that  effect  if  they  are  to  be 
turned  over  for  adjustment  to  a  political  board  without  interest  or 
responsibility  save  to  appease  excited  litigants. 

This  demand  for  absolute  equality  among  localities  can  never  be 
entirely  satisfied.  If  under  any  conceivable  lorm  of  statute  the  Com- 
mission could  accomplish  this,  that  result  would  not  be  desirable,  as 
it  would  tend  to  destroy  the  active  spirit  of  enterprise  which  is  neces- 
sary to  commercial  progress.  As  long  ago  as  1893,  the  facts  in  regard 
to  this  matter  were  very  clearly  expressed  in  an  address  by  one  of  the 
Commissioners  embodied  in  thie  annual  report  of  the  Commission : 

It  is  Idle  to  look  forward  to  an  adjustment  of  rates  which,  as  applied  to  local- 
ities and  differently  circumstanced  persons,  will  bear  no  heavier  upon  one  than 
upon  another.  Such  mathematical  equality  is  manifestly  unattainable  tlirough 
human  endeavor.  Not  even  common  control  of  all  railways  through  consolidated 
ownership  or  Government  purchase  could  accomplish  such  a  task  of  equaliza- 
tion for  thousands  of  places  and  millions  of  persons.  Certainly  the  mucli 
vaunted  theory  of  uniform  charges  for  all  traffic  would,  under  the  greatly  diver- 
si  fitnl  conditions  which  now  prevail  throughout  the  country,  have  the  opposite 
effect  and  inflict  greater  discriminations  than  arise  under  tiie  existing  general 
practice  of  fixing  charges  which  attract  traffic  to  the  various  lines.  Uniform 
rate  per  mile  on  all  traffic  for  any  distance  would  arbitrarily  limit  commerce  to 
sections  and  greatly  restrict  production.     (Annual  Report  for  1803,  p.  218.) 

Trade  Is  no  longer  limited  to  circumscribtHl  areas :  distance  hardly  ever  bars 
the  making  of  conmiercial  bargains  between  widely  separated  pai*tie8,  and 
almost  every  article  of  commerce  flnds  the  i»ompeting  product  of  another  region 
in  any  place  of  sale.  The  conse<iuence  is  that  tlie  products  of  the  farm,  the  for- 
est, tiie  mill,   and  the  mine  are  continually  demanding  from  carriers  rates 
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j»d justed  to  values  in  particular  markets.  It  is  this  competition  of  product  with 
like  product,  of  market  with  market,  that  has  induced  carriers,  in  their  eager- 
ness to  increase  the  volume  of  their  traffic,  to  continually  reduce  their  rates  to 
market  ix>ints.  Such  competition  is  the  competition  of  commerce  itself;  the 
Rtrife  l)etwcen  competing  industries  which  the  public  interest  demands  should  be 
left  free  from  fettering  laws  and  uncontrolled  by  restraining  combinations.  (Id., 
1».219.) 

Compare  for  a  moment  these  words  of  statesmanlike  wisdom  with 
the  view  of  the  distinguished  economist  who  thinks  that  transporta- 
tion to  distant  points  should  be  discouraged  because  it  involves  "  an 
economic  waste.^'  (Statement  of  Mr.  Ripley,  pp.  2,  13, 15,  16,  17,  20, 
33.)  The  animating  principle  of  the  traffic  official  is  to  adjust  rates 
so  as  to  enable  as  many  people  as  possible  to  do  business — ^to  secure 
the  greatest  good  to  the  greatest  number — but  the  "  economic  "  sug- 
gestion is  that  "  there  is  too  much  elasticity  of  rates  "^p.  46) ;  ap- 
parently business  in  the  several  localities  should  be  limited  to  those 
who  can  carry  it  on  with  least  expense  to  themselves,  while  the 
remainder  should  be  commercially  extinguished.  Useless  trp-nspor- 
tation  should  be  avoided,  and  commerce  rather  should  be  laid  "waste  " 
to  satisfy  the  rules  of  ecx)nomics ! 

Such  comj>etition  can  never  be  controlled  or  equalized  by  statute — 
as  Mr.  Ripley  says  (p.  40) : 

A  gr^at  many  of  these  complaints  will  never  be  settled,  because  the  conditions 
are  against  the  places. 

This  is  proved  by  the  fact  that  in  States  where  railroad  com- 
missions have  power  over  future  rates,  questions  of  alleged  discrim- 
ination between  localities  and  classes  oi  traffic  are  as  rreqnent  and 
acute  as  ever.  By  reason  of  their  inability  to  fix  rates,  the  State  com- 
missions have  fallen  back  upon  mere  distance  tariffs.  It  is  easy  to  see 
what  would  be  the  effect  or  that  policy  upon  the  country  generally. 
In  the  words  of  Mr.  Bacon  (statement,  pp.  46,  47),  the  claim  would 
be  that  "  every  locality  that  has  natural  advantages  is  entitled  to  the 
benefit  of  those  advantages."  Each  producing  section  would,  there- 
fore, be  shut  up  within  its  own  little  market,  and  as  soon  as  it  reached 
the  point  where  the  distance  tariff  applied  in  favor  of  the  producer 
at  another  point,  it  could  so  no  further  because  the  rates  would  draw 
a  dead  line,  beyond  which  commerce  could  not  pass.  Both  eastern 
and  western  markets  would  be  insufficient,  and  their  farmers,  manu- 
facturers, and  merchants  would  be  shut  out  from  the  more  distant 
markets  in  which  their  produce  and  their  goods  are  now  exchanged 
for  each  other. 

Like  all  commercial  questions,  these  rivalries  can  be  settled  only  by 
natural  laws.  The  foregoing  expressions  show  that  the  carriers  in 
general  use  their  best  efforts  in  the  premises.  The  record  proves,  too, 
mat  the  present  remedies  have  not  been  insufficient.  It  will  shortly 
be  shown  in  detail  that  since  the  interstate-commerce  act  was  passed, 
contested  cases  of  all  sorts  have  been  comparatively  few  in  number, 
and  that,  with  one  and  one-half  exceptions,  the  Commission  has  been 
overruled  in  all  of  its  decisions  as  to  discriminations  orpreferences  of 
any  sort  which  have  been  passed  upon  by  the  courts.    Tnis,  of  course, 

E roves  that  there  has  been  no  serious  injustice  as  between  localities 
ecause  practically  none  of  such  cases  had  sufficient  merit  to  stand  the 
test  of  judicial  investigation  by  the  ordinary  processes.  In  addition 
to  this,  the  Supreme  Court  has  held  that  such  discriminations  may  be 
prevented  by  use  of  the  remedies  provided  by  the  Elkins  law  (189 
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U.  S.,  274).  These  considerations  conclusively  demonstrate  that  no 
new  legislation  is  needed  for  the  purpose  of  securing  relative  justice. 
Under  the  present  statutes  the  Interstate  Commerce  Commission 
has  full  authority  to  prevent  unreasonable  rates,  unjust  discrimina- 
tion, or  undue  or  unreasonable  preference.  It  is  not  j)roposed  to  add 
anything  further  to  the  prohibitions  of  the  statute  in  that  regard. 
Why  are  not  these  provisions  enforced  ?  No  reason  is  shown  why  the 
Government  should  seize  control  of  the  property  instead  of  using  the 
ordinary  methods  for  enforcement  of  the  law. 

THE  COMMISSION  HAS  NO  SETTLED  PRINCIPLES  AS  TO  FUTURE  RATE 

MAKING. 

The  Government  is  not  an  abstraction.  It  consists  practically  in 
the  persons  who  hold  the  offices.  As  regards  the  present  question, 
it  is  the  Interstate  Commerce  Commission  composed  of  five  lawyers. 
The  retiring  member  was  a  farmer  who  had  previously  had  some 
railroad  experience  as  an  operating  officer.  But  he  has  now  given 
place  to  another  eminent  lawyer,  without  experience  in  railroad 
matters.  The  proposition  which  the  Commission  has  been  urging 
for  years  is  to  conier  upon  it  practically  complete  power  over  future 
rates,  and,  therefore,  over  the  commerce  of  the  country.  Was  there 
ever  a  more  vaulting  ambition !  And  yet  as  long  ago  as  1893,  another 
learned  Interstate  Commerce  Commissioner  from  Vermont  said : 

The  burdens  Imposed  upon  the  Commission  under  the  law  are  quite  sufficient 
to  satis^  the  most  grasping  ambition.     (Annual  Report  for  1893,  p.  225.) 

Mr.  Prouty  has  often  intimated  that  five  or  six  private  individuals 
can  get  together  and  fix  rates  for  115,000  miles  of  railroad.  They  have 
never  been  named,  so  far  as  I  am  aware;  it  is  not  suggested  that  they 
have  ever  done  anything  of  the  sort;  anyone  familiar  with  the  sub- 
ject knows  how  impossible  such  a  thing  would  be,  and  this  the  learned 
Commissioner  has  publicly  admitted.  As  will  be  seen  in  a  moment, 
the  Interstate  Commerce  Commission  states  that  each  rate  is  a  com- 
plex problem  possibly  affecting  innumerable  i)ersons  and  localities. 
But  the  present  suggestion  is  to  make  it  the  duty  of  five  officials,  sub- 
stantially controlled  by  one  of  their  number,  to  settle  at  Washington 
all  the  rates  of  the  country — and  there  are  probably  10,000,000  rates. 
Well  did  Judge  Cooley  call  this  a  "  superhuman  task."  The  ques- 
tion is  how  the  Commission  would  perform  it.  It  seems  appropriate 
to  quote  at  this  point  the  expression  of  the  Commission  that  ^'  it  is 
both  human  nature  and  the  lesson  of  history  that  unlimited  power 
induces  misuse  of  that  power." 

The  views  of  the  Commission  in  regard  to  rate  fixing  are  expressed 
in  its  annual  reports.  The  following  "  nice  derangement  of  epi- 
taphs "  first  appeared  in  the  Annual  Report  for  1893,  and  has  ever 
since  gone  echoing  down  the  corridors  of  time : 

To  give  each  community  the  rlglitful  benefits  of  location,  to  keep  different 
commodities  on  an  equal  footing,  so  that  each  shall  circulate  freely  and  in 
naturnl  volume,  and  to  prescribe  scheilule  rates  which  shall  be  reasonable,  j'lFt 
to  both  shipper  and  carrier,  is  a  task  of  vast  magnitude  and  imiwrtam-e.  !n 
the  performance  of  that  task  lies  the  great  and  permanent  work  of  public  regu- 
lation.    (Annual  Report  for  1803,  p.  100.) 
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This  makes  one  think  of  Alice  in  Wonderland  after  she  hears  the 
poem  of  Jabber wocky.  "  It  seems  very  pretty,"  she  says,  "  but  ^t's 
rather  hard  to  understand;  somehow  it  seems  to  fill  my  head  with 
ideas,  only  I  don't  exactly  know  what  they  are."  Can  anyone  tell 
what  they  are — ^what  these  j)hrases  mean  ?  Certainly  the  Commission 
has  not  done  so  in  the  past  eight  years,  notwithstanaing  its  customary 
expansiveness.  What  are  the  rightful  and  what  the  wrongful  bene- 
fits of  location?  Chicago  thinks  that  Boston's  rates  to  southeastern 
points  are  too  low.  Even  if  that  be  so,  perhaps  Chicago  is  enjoying 
the  rightful  benefits  of  location  because  its  rates  have  never  been 
shown  to  be  unreasonable;  but  is  Boston  enjoying  the  wrongful  bone- 
fits  of  location  because  water  competition  makes  its  rates  lower; 
would  it  be  rightful  for  Chicago  to  have  the  same  rates  in  the  absence 
of  water  competition  ?  What  different  commodities  are  to  be  kept  on 
an  equal  footmg — cord  wood  and  pig  iron,  or  soft  coal  and  Medford 
rum,  or  potatoes  and  molasses?  Can  anything  determine  the  natural 
volume  in  which  commodities  shall  move  save  those  natural  laws  over 
which  members  of  the  Commission  have  often  made  so  merry?  Will 
the  Commission  order  any  commodity  circulating  in  unnatural  vol- 
ume to  "  cease  and  desist  from  circulating  in  more  than  the  natural 
volume?  And  if  its  circulation  should  be  below  the  natural  volume, 
will  the  Commission  seek  a  mandatory  injunction  compelling  the 
laggard  commodity  to  circulate  more  freely  ? 

As  long  ago  as  his  article  in  the  North  American  Review  for  No- 
vember, 1898,  Mr.  Prouty  said  that — 

A  freight  rate  is  a,  peculiar  thing,  and  what  seems  utterly  inconsistent  upon 
the  face  is  often  found  to  be  entirely  proi)er  when  the  facts  are  developed. 

Yet  he  now  says  in  his  public  addresses  that  rate  making  is  not 
much  of  a  trick — so  easy  that  any  lawyer  can  do  it.  In  his  official 
capacity,  however,  his  views  of  rate  fixing  are  much  more  serious. 

So,  too,  the  Commission  has  said: 

No  one  who  understands  the  intricacies  of  transportation  would  care  to  assert 
that  the  determination  of  a  Just  rate  or  the  decision  as  to  what  constitutes  dis- 
crimination is  an  easy  task. 

Attention  may,  therefore,  be  called  particularly  to  this  luminous 
declaration  regarding  the  principles  of  rate  fixing. 

To  some  extent  the  principles  upon  which  taxation  rests  must  he  allowed  In 
fixing  a  Just  rate ;  to  some  extent  the  result  of  the  rate  upon  the  development  of 
industries  must  be  taken  into  the  account  in  all  decisions  which  the  Ck>mmission 
is  called  upon  to  make ;  to  some  extent  every  question  of  transportation  involves 
moral  and  social  considerations,  so  that  a  Just  rate  can  not  be  determined  inde- 
pendently of  the  theory  of  social  progress.     (Annual  Report  for  1895,  p.  59.) 

These  considerations,  it  will  be  noticed,  do  not  include  reasonable 
compensation  to  the  owners  of  the  railroads.  But  what  industries 
are  to  be  developed,  because  as  some  are  developed  others  may  be 
dwarfed  ?  What  moral  and  social  considerations,  and  what  theories 
of  social  progress  are  to  be  taken  into  account  and  to  what  extent? 
Who  knows? 

Again : 

Within  certain  limits  it  is  good  policy  for  the  railway  manager  to  increase 
his  tonnage,  even  at  the  exi>euse  of  reducing  the  rate  per  ton.  Just  how  far 
this  rule  applies  no  one  can  telL 
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The  limits  are  certain,  but  no  one  can  tell  what  they  are ! 

The  merchant  who  buys  an  article  for  a  definite  price  l^nows  when  he  sells 
it  whether  lie  makes  or  loses  by  the  transaction,  and  the  manufacturer,  as  a  rule, 
has  a  pretty  accurate  idea  of  the  cost  of  production,  but  the  railroad  operator 
can  not  ordinarily  say  whether  he  should  or  not  as  a  matter  of  policy  take 
traflac  at  a  certain  price.     (Annual  Report  for  18^)5,  Id.,  p.  17.) 

The  freight  rate  Is  a  complex  problem  when  applied  to  almost  all  competitive 
traffic.  Very  few  people  not  acquainted  with  the  subject  have  any  idea  how 
difficult  the  solution  of  that  problem  is.     (Annual  Report  for  1898,  p.  15.) 

It  is  often  difficult  to  say  what  constitutes  a  reasonable  rate,  and  more  diffi- 
cult to  give  in  detail  the  reasons  that  led  to  the  conclusion  reached ;  although  the 
Supreme  Court  of  the  United  States  has  given  certain  rules  by  which  to  test  the 
reasonableness  of  transi)ortatl()n  charges,  and  although  the  Commission  has 
endeavored  to  apply  those  rules,  yet.  whenever  it  has  interrogated  railway 
officials  as  to  whether  or  not  they  are  governed  by  them  when  making  rates  of 
transportation,  they  have  Invariably  answered  in  the  negative  and  said  that 
to  do  so  would  be  Impracticable.  The  carriers  do  not  apparently  possess  the 
necessary  data  for  that  purpose,  and  there  is  at  present  no  other  source  from 
which  the  Ck>mmission  can  obtain  such  data.     (Annual  Report  for  1908,  p.  54.) 

The  rules  mentioned  are  announced  by  the  Supreme  Court  as  the 
safeguards  against  involuntary  confiscation  of  property.  (169  U.  S., 
546.)  How  ludicrous  to  ask  the  carriers  whether  they  are  taking 
their  own  property  without  due  process  of  law  because  their  rates 
are  too  low ! 

Discriminations  between  localities  or  classes  of  traffic  can  be  redressed  only 
by  the  exercise  of  sufficient  authority  to  readjust  rate  schedules  to  be  observed 
In  the  future  on  the  basis  of  relative  justice.     (Annual  Report  for  1904,  p.  9.) 

Not  here  a  little  and  there  a  little  "  after  complaint  and  investiga- 
tion," but  rate  schedules  "  on  the  basis  of  rehitive  justice." 

The  great  bulk  of  our  orders  ♦  ♦  ♦  must  i)ertain  to  the  future.  They 
will  be  orders  fixing  either  a  maximum  or  a  minimum  rate.  (Annual  Report 
for  1897,  p.  35.) 

It  is  probably  near  the  truth  to  say  that  the  cases  now  pending  before  the 
Commission  directly  or  indirectly  affect  almost  every  locality,  and  therefore 
nearly  all  of  the  people  of  the  United  States.     (Annual  Report  for  ISOi,  p.  29.) 

And  yet  the  Commission  has  persisted  in  saying  that  general  rate- 
fixing  power  is  not  sought ! 

In  connection  with  this  vast  programme  of  regulating  the  affair^ 
of  the  country  generally,  it  seems  proper  to  mention  that  during  1901 
it  became  necessary  to  ccmduct  an  official  examination  of  the  omce  of 
the  Commission  itself.  But  the  bright  light  of  "  publicity  "  which  illu- 
mines the  business  of  the  carriers  was  tempered  in  this  case;  the 
report  of  the  official  who  conducted  that  investigation  has  never  been 
made  public  and  has  remained  curiously  inaccessible. 

It  is  not  too  much  to  say  that  the  views  thus  expressed  indicate  an 
utter  absence  of  any  tangible  principles  upon  which  the  Commission 
would  proceed  in  endeavoring  to  establish  how  much  railway  prop- 
erty should  be  allowed  to  earn.  They  concede,  too,  complete  inability 
to  carry  out  the  rules  laid  down  by  the  Supreme  Court  for  the  pro- 
tection of  the  constitutional  rights  of  those  owning  such  property. 

THE  PAST  RECORD  SHOWS  THAT  THE  CX)MMI8SION's  ACTION  IN  LITIOATED 
GASES    HAS    BEEN    ALMOST    INVARIABLY    ERRONEOUS. 

The  past  record  of  the  Commission  shows  the  danger  of  such  a 
grant  of  future  power.    From  its  creation  in  1887  until  October, 
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1904,  the  Commission  rendered  297  formal  decisions,  an  average  of 
r'jout  17^  per  annum.  Action  favorable  to  the  complainants  was 
taken  in  194,  or  about  55  per  cent  of  the  cases  decided,  so  that  the 
complaints  coming  before  it  which  the  Commission  held  to  be  well 
founded  averaged  11^  per  annum.  In  about  80  per  cent  of  these 
cases  the  carriers  complied  with  the  Commission's  decisions.  Since 
1887,  43  suits  in  all  have,  however,  been  instituted  to  enforce  finally 
the  orders  of  the  Commission  as  to  rates.  Of  these  only  34  have  been 
finally  adjudicated.  This  is  less  than  2  cases  per  annum.  In  one 
case  the  Commission  was  sustained  at  circuit  and  there  was  no  appeal, 
as  the  matter  was  unimportant ;  in  one  case  it  was  sustained  in  part  by 
the  Supreme  Court.  These  were  both  cases  of  discrimination  be- 
tween localities.  In  the  other  30  cases  the  Commission  was  reversed. 
This  shows  1^  affirmances  and  32^  reversals.  Some  of  the  early 
reversals  were  due  to  the  Commission's  persistent  claim  of  rate- 
fixing  power,  notwithstanding  the  decisions  of  the  circuit  courts  to 
the  contrary.®  But  that  matter  was  settled  finally  by  the  Supremo 
Court  in  1896  and  again  in  1897;  yet  the  reversals  have  gone  on  since 
in  about  the  same  way.  In  his  address  before  the  Boston  Economic 
Club,  on  March  10,  1905,  Mr.  Prouty  said : 

As  a  practical  matter,  I  affirm  that  the  court  was  uniformly  wrong  and  that 
the  Ck>mmi8sion  has  been  uniformly  right 

Defeated  litigants  sometimes  express  themselves  in  that  way  about 
the  courts,  but  it  is  somewhat  remarkable  for  the  leading  member 
of  an  inferior  tribunal  which  is  almost  invariably  reversed  to  pub- 
licly express  the  view  that  the  appellate  courts  have  uniformly  been 
wrong.  It  illustrates  the  spirit  in  which  the  judgments  of  the  courts 
have  oeen  received. 

•  The  above  facts  arc  established  by  an  independent  examination  of  the  sub- 
ject made  by  Mr.  H.  T.  Newconib.  of  Washington,  which  has  been  embodied  in 
two  pamphlets  recently  published,  one  entitled  "The  Work  of  the  Interstate 
Commission,"  and  the  other  "The  Federal  Courts  and  the  Orders  of  the  Inter- 
state Commerce  Commission."  The  results  differ  slightly  from  those  stated 
in  the  recent  report  of  the  Interstate  Commerce  Commission  in  reply  to  the  reso- 
lution of  the  Senate.  This  report  states  that  there  have  been  three  cases  of 
excessive  rates  found  by  the  Commission  which  have  been  sustained  by  the 
courts.  These  are  enumerated  as  the  Minneaiwlis  Case  (5  I.  C.  C,  571),  the 
first  Colorado  Fuel  and  Iron  Case  (6  I.  C.  R.,  488),  and  the  Savannah  Naval 
Stores  Case  (8  I.  C.  K.,  377).  In  point  of  fact,  in  the  Minneapolis  Case  there 
was  no  decision  by  any  court  and  the  Commission's  claim  that  It  was  sustained 
seems  to  be  baseil  upon  the  assertion  that  while  the  case  was  pending  the  car- 
riers substantially  complied  with  the  action  of  the  Commission.  In  the  Colo- 
rado Fuel  and  Iron  Case  the  Commission  filed  a  petition  to  enforce  its  order 
and  a  plea  to  the  jurisdiction  was  overruled,  but  there  was  no  decision  on  the 
merits,  as  the  carriers  complied  with  the  order.  Thereafter  the  carriers  raised 
the  rates,  claiming  a  cliange  in  conditions,  and  the  Commission  sued  to  enforce 
its  original  order.  When  the  case  reached  the  circuit  court  of  appeals  the 
Commission's  order  was  not  sustainetl,  but  overruled  (101  Fed.  Rep.,  779). 
The  Savannah  Naval  Stores  Case  is  shown,  by  the  opinion  of  the  Commission, 
to  have  been  really  a  case  of  discrimination  rather  than  of  unreasonable  rates. 

In  making  up  the  list  of  cases  of  unjust  discrimination  decided  In  its  favor, 
the  Commission,  apparently  to  swell  the  number,  included  the  three  cases  just 
given,  and  added  thereto  the  Social  Circle  Case  (4  I.  C.  R.,  744),  the  New  York 
and  Northern  Case  (3  I.  C.  U.,  542),  the  St  Cloud  Case  (8  I.  C.  R.,  346),  the 
Tifton  Case  (9  I.  C.  R.,  IGO),  and  the  California  Orange  Routing  Case  (9  I.  C. 
R.,  182),  making  eight  in  the  course  of  eighteen  years.  In  point  of  fact,  there 
was  no  court  decision  on  the  merits  in  any  of  these  additional  cases  except 
the  Social  Circle  Case  and  tlie  Orange  Routing  Case.    The  Commission's  claim 
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The  Commission's  excuse  has  been  that  these  reversals  have  always 
been  upon  the  law  and  not  on  the  facts.  Hiis  is  quite  erroneous. 
But  if  it  were  the  case,  what  shall  be  said  of  the  competency  of  a  tri- 
bunal of  lawyers  whose  decisions  have  been  almost  invariably  reven^ 
for  errors  oi  law  ?  Is  that  condition  aided  by  Mr.  Ripley's  sugges- 
tion (p.  22),  in  which  Mr.  Prou^  joins  (p.  81),  that  a  number  of 
cases  involved  the  same  error  oi  law  ?  How  many  times  must  a 
tribunal  repeat  an  error  of  law  before  it  should  be  held  to  realize 
its  error?  And  if  the  Commission  was  always  wrong  on  the  law, 
what  need  have  the  courts  had  to  consider  the  facts  in  detail  ?  This 
result,  too,  was  not  due  merely  to  any  early  uncertainty  as  to  the 
law,  but  continues  as  actively  as  ever.  Within  the  last  few  months 
the  courts  have  overruled  the  two  most  important  decisions  of  Uie 
Commission  which  were  pending — ^namely,  the  Nebrai^a  Long  and 
Short  Haul  Case  and  the  case  regarding  rates  on  hay  and  straw,  to 
which  so  much  reference  has  been  made  in  the  course  of  these  hear- 
ings, •  The  reversal  in  the  latter  case  was  upon  the  grounds  that  the 
Commis^on  had  sought  to  exercise  power  which  the  Supreme  Court 
had  held  in  1896  was  not  conferred  by  law,  and  also  that  its  standard 
of  comparision  of  rates  was  erroneous.  It  considerably  impairs  the 
force  of  the  Commission's  contention  for  power  that  the  illustrations 
in  support  of  it  consist  for  the  most  part  m  cases  wherein  the  courts 
have  already  held  that  the  Commission  was  in  error. 

In  other  words,  about  93  per  cent  of  the  decisions  of  the  Commis- 
sion which  have  been  passed  upon  by  the  courts  have  been  held  to  be 
erroneous.  That  is  the  ultimate  fact,  which  is  not  modified  by  the 
Commission's  various  explanations.  In  case,  therefore,  the  Commis- 
sion had  the  future  rate-fixing  power,  so  far  as  its  decisions  were  in 
force  until  the  courts  passed  upon  them,  and  unless  the  court's  power 
of  review  extended  to  all  questions  before  the  Commission,  injustice 
would  be  accomplished  in  93  per  cent  of  the  cases.  For  this  there 
would  be  no  remedy,  because  no  recovery  could  be  had  from  those 
whose  goods  had  been  carried  at  unjustly  low  rates. 

In  connection  with  this  may  be  cited  some  expressions  of  Mr. 
Prouty  contained  in  an  article  which  he  published  in  the  Forum  for 
April,  1899 : 

By  the  time  a  decision  is  rencliod,  the  occasion  for  the  interference  of  the 
Commission  has  usually  ceased,  owing  to  changed  conditions.  It  is  of  the  very 
essence  of  regulation  that  the  regulating  body  shall  be  able  to  apply  an  imme- 
diate remedy. 

seems  to  be  based  upon  the  fact  that  the  carriers  complied  with  its  orders 
while  the  cases  were  pending. 

This  reduces  the  cases  in  which  the  courts  have  finally  affirmed  the  Commis- 
sion to  three,  none  of  which  were  cases  of  unreasonable  rates.  These  were 
the  Savannah  Naval  Stores  Case,  in  which  the  circuit  court  sustained  the  Com- 
mission and  the  railroads  complied  with  the  order  without  appeal;  the  Social 
Circle  Case,  In  which  the  Commission  was  sustained  by  the  Supreme  Court  In 
small  part  only,  and  the  Orange  Routing  Case,  where  there  was  considerable 
difi'erence  of  opinion  among  the  Commissioners,  and  the  question  involyed  was 
not  one  of  rates,  but  of  the  right  of  the  carrier  to  decide  the  route  which  ship- 
ments should  take.    In  this  case  an  appeal  Is  still  pending. 

It  will  be  seen,  therefore,  that  no  case  of  unreasonable  rates  has  ever  been 
sustained;  that  one  case  of  discriminating  rates  was  sustained  by  the  circuit 
court  and  there  was  no  api)eal ;  one  case  of  discrimination  was  sustained  by 
the  Supreme  Court  in  small  part,  and  the  other  case  upon  which  the  Commis- 
sion relies  did  not  involve  the  question  of  rates.  In  all  other  cases  the  Com- 
mission has  been  overruled.    The  total  number  was  34.    The  result  may  be 

ited  as  H  a|fl^na;lc^s  to  32}  reversals. 
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That  is  to  say,  the  remedy  shoiHcl  be  immediate,  because  when  the 
question  is  brought  before  the  courts  it  will  be  unnecessary,  and,  as 
the  record  siiows,  probably  erroneous ! 

THE  PROPOSED  LEGISLATION  WOULD  GIVE  THE  COMMISSION  FULL  POWER 

OVER  ALL  RATES. 

It  is  constantly  claimed  that  general  rate-making  power  is  not 
sought,  and  this  statement  was  repeated  in  the  Commission's  Report 
for  1904  (p.  8).    The  President's  annual  message,  too,  said: 

I  am  of  the  opinion  that  it  would  be  undesirable,  If  It  were  not  impracticable, 
finally  to  endow  the  Commission  with  general  authority  to  fix  railway  ratea 

Mr.  Bacon  earnestly  repudiates  anv  such  desire  (pp.  12, 18,  23,  75), 
and  slates  that  the  power  is  limited  "  to  a  complaint  made  by  a  ship- 
per or  by  a  sufferer  from  excessive  or  extortionate  rates  "  ^p.  13) ,  and 
that,  too,  notwithstanding  that  the  Supreme  Court  has  neld  that  a 
complaint  may  be  filed  by  any  person  whomsoever,  although  he  be 
absolutely  without  interest  (194  U.  S.,  25).  Mr.  Prouty  joins  in  dis- 
avowing any  effort  for  general  rate-fixing  power  (pp.  M,  49,  67,  58), 
and  Mr.  Taft's  recent  speeches  have  been  to  the  same  effect. 

Yet  it  is  obvious  that  the  legislation  now  sought  would  have  the 
effect  of  giving  the  Commission  complete  power  over  all  rates.  This 
point  has  already  been  adjudicated.  In  its  Annual  Report  for  1904 
(p.  8)  the  Commission  says: 

The  amendment  now  reoommonded  would  confer  in  substance  the  same  power 
that  was  actually  exercised  by  the  Commission  from  the  date  of  its  organiza- 
tion up  to  the  time  when  the  Supreme  CJourt  held  that  such  power  did  not  exist 

The  precise  effect  of  this  power  has  been  clearly  stated  by  the 
Supreme  Court  as  follows  (167  U.  S.,  510) : 

There  is  nothing  in  the  act  requiring  the  Ck)mmission  to  proceed  singly  against 
each  railroad  company  for  each  supposed  or  alleged  violation  of  the  act  •  •  • 
So  that  if  the  power  existed  as  is  claimed  tliere  would  be  no  escape  from  the 
conclusion  that  it  would  be  within  the  discretion  of  the  Commission,  of  its  own 
motion,  to  suggest  that  all  the  interstate  rates  on  all  the  roads  of  the  country 
were  unjust  and  unreasonable,  notify  the  several  roads  of  such  opinion,  direct 
a  hearing,  and  ui)on  such  hearing  mai^e  one  general  order  reaching  to  every  road 
and  covering  every  rate. 

The  Commission  itself,  or  any  person  whomsoever  (194  U.  S.,  25), 
might,  therefore,  institute  a  proceeding  which  would  include  an  un- 
limited number  of  carriers,  and  attack  innumerable  rates.  There 
have  been  several  cases  in  which  the  Commission  has  proceeded  very 
nearly  in  this  way.  Illustrations  of  this  are  that  the  Import  Rate 
case,  decided  in  1894  (2  I.  C.  R.,  658;  3  Id.,  417),  involved  the  rates 
upon  all  shipments  from  abroad  to  any  interior  points  throughout 
tiie  country,  and  the  Supreme  Court  said  that  the  orders  therein, 
"  instead  of  being  regulations  calculated  to  promote  commerce  and 
enforce  the  express  provisions  of  the  act,  are  themselves  laws  of  wide 
import,  destroying  some  branches  of  commerce  that  have  long  existed, 
ana  undertaking  to  change  laws  and  customs  of  transportation  in 
the  promotion  of  what  is  supposed  to  be  public  policy  "  (162  U.  S., 
234) ;  the  Maximum  Rate  case  (41.  C.  R.,  592,  617),  decided  in  1894, 
involved  in  one  proceeding  practically  all  rates  on  southbound  busi- 
ness east  of  the  Mississippi  River,  and  the  Business  Men's  League 
case  (9  I.  C.  R.,  318),  decided  in  1902,  involved  substantially  all 
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rates  from  the  Mississippi  to  the  Pacific  Ocean.    As  the  Commission 
said,  in  its  Annual  Report  for  1893  (p.  13) : 

Every  case  before  the  Commission,  however  trivial  It  may  app«ir,  involres  In 
its  di8ix>sition  the  formulation  of  principles  under  the  law  which  have  import- 
ant  bearing  upon  the  business  and  the  oommerce  not  only  of  the  immediate 
locality  but  often  the  entire  country. 

In  its  Annual  Report  for  1904  the  Commission  said  (p.  29)  : 

It  is  probably  near  the  truth  to  say  that  the  cases  now  pending  before  the  Com- 
mission directly  or  indirectly  affect  almost  every  locality,  and,  therefore,  nearly 
all  of  the  people  of  the  United  States. 

In  his  testimony  at  the  present  hearing  Mr.  Bacon  has  said : 

There  are  three  cases  within  the  past  year  in  which  large  sections  of  the 
country  are  interested — an  immense  population — one  of  which  covers  a  large 
part  of  the  l*acifie  coast;  another  covering  the  southeastern  section  of  the 
country,  with  reference  to  lumber;  and  the  third  covering  the  whole  country 
with  reference  to  hay.  ♦  •  ♦  The  rates  from  the  different  districts  are  so 
interlaced  with  one  another  that  they  must  be  considered  as  a  whole  (p.  26). 

Mr.  Pronty  says  that  the  Commission  has  not  a  case  pending  which 
does  not  involve  a  future  rate  and  that  many  cases  involve  1,000 
rates  apiece  (p.  55). 

And,  nevertheless,  the  Commission  and  Mr.  Prouty  and  Mr.  Bacon 
and  Mr.  Cummins  and  Mr.  Taft  have  overruled  the  Supreme  Court's 
definition  of  the  extent  of  the  power  and  disregard  the  method  in 
which  the  Connnission  has  souirht  and  still  seeks  to  exercise  it — thev 
still  repeat  the  illusory  contention  that  general  rate-fixing  power  is 
not  sought. 

The  extent  of  this  power  may  be  judged  from  the  fact  that  there 
are  annually  filed  over  130,000  tariffs,  representing  probably  at  least 
1,000,000  rates;  that  the  gross  earnings  of  the  roads  last  year  were 
slightly  under  $2,000,000,()00,  and  the  capitalization  $10,000,000,000, 
w^hich  is  dei)endent  for  its  value  wholly  unon  earning  power;  that  the 
internal  commerce  of  the  country  during  last  year  was  about  $22,000,- 
000,000  in  value.  It  should  be  plainly  understood  th^t  the  proposed 
legislation  places  these  vast  interests  under  the  practically  discretion- 
ary control  of  the  Commission.  Much  force  is  added  to  this  consid- 
eration by  the  fact  that  the  Attorney-deneral  has  given  it  as  his  opin- 
ion that  the  Commission  would  be  independent  oi  the  courts  so  long 
as  their  rates  did  not  amount  to  confiscation. 

But  the  change  proposed  would  be  no  less  dangerous  teven  if  the 
Commission's  power  were  confined  to  dealing  with  a  limited  number 
of  rates  at  a  time.  Every  varied  and  complicated  business  must  be 
treated  as  a  whole.  It  is  impossible  to  dissect  it  and  treat  its  numer- 
ous parts  separately  in  accordance  w^ith  abstract  rules,  or,  as  the  Com- 
mission says,  "  moral  and  social  considerations  and  the  theory  of 
social  progress."  If  the  future  of  the  business  is  to  be  subject  to  the 
control  of  those  whose  chief  function  would  be  to  appease  excited 
litigants,  it  w^ould  be  better  that  such  action  should  affect  the  business 
as  a  whole  than  that  its  income  should  be  cut  down  by  piecemeal. 

The  claim  that  the  present  plan  has  any  conservative  character,  or 
that  anything  more  dangerous  could  be  devised,  is  based  upon  mis- 
conception of  its  real  scope.  Nothing  could  be  more  dangerous  to  the 
value  of  railway  property  than  the  system  now  proposed  of  conunit- 
ting  its  future  to  the  control  of  a  political  official  body  without  inter- 
est therein  or  responsibility  for  the  results  of  its  operation.    Constant 
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reductions,  now  here  and  now  there,  might  easily  destroy  the  earning 
power  of  the  property. 

THE  COMMISSION   WOULD  CJONTROL  THE  PROSPERITY  OP  ALL  LOCALITIES. 

Quite  irrespective  of  the  reasonableness  of  the  rates  in  themselves, 
the  proposed  bills  contemplate  conferring  upon  the  Commission 
power  to  determine  what  rates  shall  prevail  at  respective  competing 
points.  This  would  concentrate  in  a  single  political  board  power  to 
determine  the  commercial  and  industrial  future  of  all  the  various 
localities  throughout  the  country.  As  Mr.  Prouty  said  in  an  article 
in  the  Annals  of  the  American  Academy  for  January,  1900: 

JPew  people  have  any  adequate  conception  of  the  Importance,  in  a  commercial 
way,  of  slight  changes  in  the  freight  rates.  Every  community  and  every  pur- 
suit is  so  dependent  upon  the  agencies  of  transportation,  so  directly  affected  hy 
the  cost  of  this  necessary  service,  that  an  inequitable  adjustment  of  rates 
between  competing  towns  or  commodities  would  produce  serious  and  widespread 
disaster.     (Annual  Report  for  1893,  p.  6.) 

In  the  Differential  case  the  Conmiission  fixed  rate^  for  the  purpose 
of  "  distributing "  the  foreign  conunerce  of  New  York  among  the 
pprts  of  the  Atlantic  coast,  in  apparent  disregard  of  the  constitu- 
tional provision  that  "  no  preference  shall  be  given  by  any  regulation 
of  commerce  or  revenue  to  the  ports  of  one  state  over  mose  of 
another  "  (Art.  I,  sec.  9,  subd.  5) ;  and  it  has  just  repeated  this  process 
of  distribution  by  approximately  splitting  the  differences  which  it 
sanctioned  in  its  earlier  proceeding.  On  the  other  hand,  it  has  re- 
cently held  that "  it  is  no  part  of  its  duty  to  equalize  differences  in  the 
natural  advantages  of  localities  through  the  adjustment  of  tariff 
rates."     (Annual  Report  for  1904,  p.  45.) 

Either  of  these  varying  principles  can  be  applied  equally  to  any 
localitv  in  the  country  as  may  suit  the  fancy  of  the  Commission. 
Parapnrasing  the  Commission's  language  the  proposed  legislation 
woula  "  put  into  its  hands  the  power  to  determine  what  localities 
shall  pay  and  what  receive  tribute."  (Annual  Report  for  1897,  p.  45.) 
If,  by  manipulation  of  rates,  the  Commission  should  succeed  in  pro- 
ducing a  general  condition  of  equalitv  notwithstanding  actual  advan- 
tages, that  would  be  the  most  serious  blow  which  commercial  competi- 
tion has  ever  received.  As  93  per  cent  of  the  Commission's  orders  as 
to  rates  which  have  come  before  the  courts  have  ultimately  been  over- 
ruled, it  is  obvious  that  the  localities  affected  would  suffer  much 
unjustifiable  injury,  and  it  is  impossible  to  foretell  what  disastrous 
results  would  follow  the  exercise  of  such  powers. 

Moreover,  political  rate  fixing  would  establish  rigid  methods  of 
transacting  business  which  would  arrest  commercial  progress.  As 
already  said,  the  most  effective  cause  of  reduction  of  rates  is  the  effort 
of  traffic  officials  to  enable  their  respective  shippers  to  extend  their 
business  and  constantly  reach  further  markets  and  consumers. 

The  location  of  new  business  enterprises  is  frequently  settled  since  the  passage 
of  the  act  to  regulate  comuierce,  as  well  as  before,  not  so  much  by  the  wishes  of 
those  who  control  them  and  the  advantages  for  economical  production  or  trade 
afforded  at  particular  places  as  by  the  favorable  transportation  rates  which 
railway  managers  can  be  induced  to  put  La  forca  (Annual  Report  for  1894. 
p.  57.) 
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This  process  of  development  can  be  continued  only  through  gradual 
reductions  of  rates,  and  in  its  continuance  shipper,  carrier,  and  con- 
sumer are  alike  interested.  The  effort  of  the  railways  is  to  "keep 
everyone  in  business — to  secure  the  greatest  good  of  the  greatest 
number."  It  is  for  the  interest  of  the  public  that  a  railroad  should 
have  the  right  U>  develop  an  industry  on  its  own  lines  (Mr.  Prouty's 
statement,  p.  50).  But  this  process  will  be  arrested  if  the  rates 
are  finally  subjected  to  the  veto  of  a  body  or  an  individual  having  no 
substantial  interest  in  the  success  of  the  transportation  business  or  of 
the  industries  upon  the  several  lines.  As  Mr.  Bacon  has  said  on  these 
hearings  (p.  21) — 

If  the  cost  of  transportation  may  be  figured  out  to  a  certain  amount  per  ton 
r»er  mile,  and  If  that  cost  were  applied  upon  every  commodity  offered  for  Bhlp- 
ment,  i^  would  exclude  from  transiiortation  at  least  nino-tenths  of  the  traflic  of 
the  country.  If  the  Government  undertakes  to  establish  the  rates  primarily. 
It  must  reach  to  a  large  extent  a  mileage  basis  of  establishing  those  rates,  and. 
In  my  Judgment,  nothing  would  be  more  detrimental  to  the  commercial  interests 
of  the  country  than  the  establishing  of  such  a  basis  (p.  78). 

Every  rate  once  fixed  would  be  incapable  of  change  without  a 
proceeding^  before  the  Commission  as  dilatory  as  a  lawsuit,  and  ^as 
the  Commissidn  proceeded,  the  scope  of  this  rigid  condition  of  rates 
would  constantly  extend.  In  this  Mr.  Prouty  a^*ees  (p.  57).  Every 
practical  man  must  realize  that  business  is  carried  on  succe^fully  by 
negotiation  and  agreement  of  the  parties  rather  than  by  the  judgment 
of  any  tribunal.  "  Business  by  lawsuit "  would  be  a  lamentable 
failure.  There  is  no  successful  branch  of  business  in  which  the  gen- 
jeral  future  relations  of  those  engaged  therein  are  regulated  by  public 
officials,  whether  an  administrative  commission  or  a  court  oi  justice. 

In  his  article  in  the  Annals  of  the  American  Academy  for  Jan- 
uary, 1900,  Mr.  Prouty  aptly  described  the  railways  as  the  "  arteries 
through  which  the  commercial  life  blood  of  this  great  nation  flows,^ 
and  President  Roosevelt  used  the  same  expression  in  his  first  annual 
message  (December  3,  1901^.  If  those  arteries  become  rigid  the 
blood  will  cease  to  flow  and  life  will  end. 

THE   PROPOSED    ACTION    WOULD   BE    MERELY    A    STEP    TOWARD   UIOVBRSAL 
POLITICAL   DIRECTION   OP  INTERSTATE   COMMERCE. 

Congress  is  not  given  by  the  Constitution  any  special  power  over 
the  carriers.  The  carriers,  in  general,  are  not  incorporated  by  the 
National  Government  and  receive  no  franchises  from  it.  It  is,  mere- 
fore,  erroneous  to  suppose  that  there  is  any  special  power  over  them 
arising  by  reason  of  any  ffrant  from  that  Government.  The  entire 
power  of  Congress  arises  from  the  provision  of  the  Constitution  that 
it  shall  have  power  to  regulate  commerce  with  foreign  nations  and 
among  the  several  states  (Art.  I,  sec.  8,  subd.  3).  But  the  shipper 
of  goods  is  engaged  in  interstate  commerce  equally  with  the  carrier 
of  the  goods  shipped.  The  shipper  and  his  business  are,  therefore, 
quite  as  much  within  the  power  of  Congress  as  the  carrier  and  its 
business. 

Accordingly,  the  Commissioner  of  Corporations  has  recently  sug- 
gested that  engaging  in  interstate  commerce  as  a  means  of  livelihood 
^all  no  longer  be  a  right,  but  a  privilege  to  be  enjoyed  only  by  those 

Eossessing  a  license  upon  such  terms  as  the  Government  shall  see 
t  to  prescribe.    The  proposed  legislation  would,  therefore,  be  in  the 
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direction  of  general  socialism,  which  would  affect  manufacturers, 
shippers,  and  carriers  alike,  and  would  subject  to  political  control 
the  question  what  the  citizens  of  the  country  shall  be  allowed  to  earn 
by  the  use  of  their  constitutional  rights  of  liberty  and  property. 

THE  REMEDY  IS  TO  ENFORCE  EXISTING  IJiWS  BY  PROMPT  RESORT  TO  THE 

COURTS    WHENEVER    NECESSARY. 

The  substantial  value  of  the  Commission  has  been  in  the  way  of 
settling  controvei*sies  without  litigation.  In  that  way  apparently 
about  90  per  cent  of  the  complaints  filed  with  it  have  been  adjusted. 
This  method  is  very  useful  and  should  be  continued. 

The  question  now  is  as  to  the  remaining  10  per  cent  which  consti- 
tute the  contested  cases.  In  8  per  cent  of  these  the  carriers  have  here- 
tofore acquiesced  in  the  recommendations  of  the  Commission,  leav- 
ing but  2  per  cent  to  be  considered.  The  delay  in  disposing  of  them 
has  been  due  to  the  proceedings  before  the  Commission.  These  con- 
sist in  admitting  all  sorts  of  matter  presented,  irrespective  of  the 
rules  of  evidence  (194  U.  S.,  25) ;  long  arguments;  opinions  by  the 
Commission,  and  ultimately  an  order.  As  the  Commission  has  itself 
said,  these  proceedings  "  bind  nobody  and  go  for  nothing."  (Annual 
Report  for  1897,  pp.  31,  33.)  The  Supreme  Court  has  decided  that 
an  order  of  the  Commission  under  the  terms  of  the  Constitution  can 
have  no  force  as  an  adjudication  (154  U.  S.,  485,  489).  These  pro- 
ceedings before  the  Commission  are,  therefore,  merely  dilatory  and 
serve  no  useful  purpose.    Whatever  delay  exists  arises  there. 

In  the  courts  there  is  no  delay  of  any  meritorious  claim.  Mr. 
Prouty  has,  in  some  of  his  writings,  referred  to  the  time  required 
"  to  secure  the  enforcement  of  an  order  of  the  Commission  by  appli- 
cation to  the  courts."  It  would  be  enough  to  say  that  such  orders 
have  not  been  enforced  because  they  have  almost  invariably  been 
erroneous.  As  already  pointed  out,  there  have  been  less  than  two 
cases  as  to  rates  per  annum  before  the  courts  since  the  Commission 
was  organized,  and,  with  one  and  one-half  exceptions,  they  have  all 
ended  in  defeat  of  the  claims  asserted.  In  addition,  the  provisions 
as  to  procedure  in  the  courts  expedite  these  cases  in  every  possible 
way.  The  courts  act  on  as  short  notice  as  possible,  without  formal 
pleadings  or  proceedings;  the  constitutional  protection  from  self- 
crimination  has  been  removed  by  statute,  so  that  anyone  can  be  com- 
pelled to  testify ;  cases  arising  under  the  statute  have  preference  over 
everything  save  criminal  cases ;  individuals  or  corporations  violating 
the  act  are  subject,  whether  shippers  or  carriers,  to  heavy  fines;  theT 
provisions  of  the  act  may  also  be  enforced  by  decree  in  ec^uity,  with 
subsequent  contempt  proceedings  in  the  case  of  disobedience,  and 
appeal  lies  directly  to  the  Supreme  Court  in  all  cases.  It  is  clear, 
tlieref ore,  that  there  can  be  no  delay  in  the  courts.  The  proper  course 
would  be  for  the  Commission,  when  it  is  satisfied  that  a  case  can  not 
be  settled,  to  resort  directly  to  the  courts.  This  is  the  procedure 
under  the  Elkins  law. 

The  difficulty  at  present  is  that  the  Commission  attempts  to  act 
both  as  prosecutor  and  judge.  It  has  defined  itself  as  '^a  special 
tribunal  engaged  in  an  administrative  and  semi  judicial  capacity 
investigating  railway  rates  and  practices."     (Annual  Report  for 
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1890,  p.  71.)  To  these  functions  it  is  now  sought  to  add  the  legis- 
lative function  of  making  future  rates.  It  is  one  of  the  fundamental 
principles  of  the  American  constitutional  system  that  the  powers  of 
government  are  divided  into  three  separate  departments,  the  execu- 
tive, the  legislative,  and  the  judicial,  and  that  these  functions  must 
be  exercised  by  different  public  servants.  The  attempt  is  to  endow 
the  Commission  with  powers  belonging  to  each  of  these  departments. 
In  that  case  it  would  occupy  the  unique  position  of  exercising  all 
three  of  the  powers  of  government.  This  anomaly  is  fully  recognized 
by  Mr.  Prouty  (pp.  J^5,  41,  45,  68).  Yet  with  the  comparatively 
simple  functions  which  it  now  possesses  the  Commission's  adminis- 
tration has  been  unsatisfactory,  and  propositions  have  sometimes  been 
made  by  excited  shippers  to  legislate  it  out  of  office  as  useless. 

Mr.  Prouty  said  before  the  New  England  Luml)er  Dealers'  Asso- 
ciation on  January  25,  1005,  that  the  Commission  "  is  to  be  abolished 
not  because  it  is  inefficient,  but  because  it  has  been  too  efficient.  *  ♦  * 
It  is  not  that  we  have  neglected  to  perform  our  office,  but  that  we 
have  done  it  too  well.  *  *  *  WTiat  the  railway  companies  of  this 
land  pray  for  in  season  and  out  of  season  is  an  inefficient  Commission ; 
what  thej^  fear  is  efficiency."  A  record  of  93  per  cent  of  reversals 
does  not  indicate  a  high  state  of  efficiency.  But,  aside  from  this, 
these  expressions  are  sadly  wrong;  the  demand,  so  far  as  it  exists, 
has  come  fi'om  shippers — not  from  railway  officials;  they  are  too 
much  alive  to  the  difficulty  of  the  Commission's  functions.  The 
demand  calls  to  mind,  however,  the  mining  camp  saloon  where  a 
sign  upon  the  wall  read,  "  Don't  shoot  the  musician ;  he  is  doing  his 
best."  This  feeline  regarding  the  Commission  has  arisen  mainly 
by  reason  of  the  inherent  difficulties  of  the  matter  and  the  impossi- 
bility of  regulating  commercial  rivalries  by  political  agencies.  With 
a  large  addition  to  the  powers  of  the  Commission,  therefore,  utter 
failure  seems  almost  certain. 

This  course  of  prompt  resort  to  the  courts,  without  idle  prelimi- 
naries, would  relieve  the  Commission  of  much  responsibility,  but  that 
does  not  seem  to  be  what  it  wishes.  The  French  went  into  the  war  of 
1870  "  with  a  light  heart."  But  their  frame  of  mind  was  positively 
funereal  compared  with  the  spirit  in  which  the  Commission  courts 
the  task  of  making  rates  for  210,000  miles  of  railroad.  Over  all  that 
vast  expanse  its  beneficent  duty  w  ould  be  to  "  give  each  community 
the  rightful  benefits  of  location;  to  keep  different  commodities  on  an 
equal  footing,  so  that  each  shall  circulate  freely  and  in  natural  vol- 
ume." In  doing  this  it  would  be  guided  "  to  some  extent  (no  one 
vknows  to  what  extent)  by  the  principles  upon  w  hich  taxation  rests  " 
(if  there  are  any) ;  it  would  ''  take  into  account  the  development  of 
industries;"  it  would  be  guided,  again  to  some  extent,  by  "  moral  and 
social  considerations  "  and  "  the  theory  of  social  progress."  No  doubt 
the  Commission  would  discharge  its  somewhat  indefinite  duties  in  full 
recognition  of  these  illuminating  principles.  But,  unfortunately,  the 
Supreme  Court  has  defined  the  safeguards  provided  by  the  Constitu- 
tion to  protect  rights  of  propert}^,  and  these  rules  oi  law  the  Com- 
mission has  stated  that  it  is  quite  unable  to  apply  because  it  '•  has 
not  the  necessary  data  for  that  purpose  "  (Annual  Report  for  1903, 
p.  54).  Is  it  not  certain  that  rates  evolved  fi'om  such  conditions 
would  stand  the  test  of  judicial  scrutiny  no  better  in  the  future  than 
the  Commission's  decisions  have  done  in  the  past! 
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The  tnie  remedy,  then,  lies  in  the  vigorons  enforcement  of  existing 
statutes,  which  will  prevent  rebates  and  discriminations;  and  resort 
by  the  Commission  directly  to  the  courts  without  dilatory  prelim- 
inaries, so  as  to  secure  expeditious  action  by  the  only  branch  of  the 
Government  which  is  empowered  by  the  Constitution  to  administer 
justice  and  determine  rights  of  property.  This  remedy  is  fully 
sanctioned  by  the  Supreme  Court  (189  U.  S.,  274) ;  it  will  prevent  un- 
just discrimmations  and  undue  or  unreasonable  preferences.  So  far 
as  concerns  reasonableness  of  the  rates,  it  is  obvious  that  the  present 
method  under  which  the  Commission  has  power  to  pass  upon  existing 
rates  has  been  effectual,  since  no  case  of  unreasonable  rates  has  ever 
been  judicially  established. 

The  historian  Lecky  has  called  attention  to  the  fact  that  the  great 
reforms  of  history  have  been  effected,  not  by  passing  statutes,  but  by 
repealing  them.  Yet  the  Commission,  with  the  avidity  of  Oliver 
Twist,  has  constantly  demanded  more  statutes.  But  the  "  words  of 
the  statutes  have  no  potency  in  preventing  offenses  and  their  multipli^ 
cation  and  reiteration  will  not  add  to  their  effect."  A  record  of  93 
per  cent  of  reversals,  whatever  may  be  their  ground,  indicates  a 
degree  of  inefficiency  in  enforcing  the  law  already  enacted  by  Con- 
gress, which  should  be  fatal  to  the  plea  for  further  and  practically 
unlimited  (167  U.  S.,  570)  power. 

Political  rate  fixing,  therefore,  would  play  havoc  generally,  and 
"business  by  lawsuit"  would  be  intolerable.  The  country  would  be 
at  the  mercv  of  the  Frankenstein  which  it  had  created.  Before  long 
the  political  platform  of  one  party  would  demand  "a  square  deal" 
for  the  ports  of  the  Atlantic  seaboard  and  that  of  the  other  for  those 
of  the  Gulf.  Over  all  the  din  of  partisan  politics  would  be  heard 
what  Daniel  Webster  called  "  the  shrieks  of  locality."  Every  states- 
man in  the  country  would  be  busily  occupied  with  "  regulating " 
in  the  ii>terest  of  his  immediate  constituency,  both  carriers  and  ship- 
pers engaged  in  interstate  commerce.  The  merchants  and  the  in- 
vestors would  be  the  helpless  sport  of  every  gust  of  unreasoning 
clamor  and  the  shining  mark  of  every  blatant  demagogue. 

Senator  Daniel,  of  Virginia,  appeared  and  submitted  the  follow- 
ing resolutions,  adopted  at  a  meeting  of  the  citizens  of  Danville,  Va. 
Senator  Daniel  stated  that  he  fully  concurred  in  the  resolutions  and 
approved  of  them : 

At  a  mass  meeting  of  the  citizens  of  DanviUe  Va.,  held  May  16,  1905,  under 
the  auspices  of  the  Commercial  Association  and  board  of  aidermen  and  common 
council  of  said  city,  the  following  preamble  and  resolutions  were  adopted : 

Inasmuch  as  this  mass  meeting  of  the  citizens  considers  governmental  control 
of  railway  rates  the  transcendent  political  and  economic  issue  before  the  whole 
American  people  to-day ; 

Inasmuch  as  the  said  mass  meeting  also  deems  said  governmental  control 
of  railway  rates  as  the  most  vital  of  all  issues  to  them  In  their  commercial 
life  and  necessary  to  their  continued  growth  and  prosperity  as  a  municipality, 
placing  the  said  issue  as  the  burning  local  question  of  the  hour  whose  settle- 
ment will  they  ever  fight  until  it  is  settled  aright ; 

Inasmuch  as  the  people  of  Virginia  by  their  new  constitution  have  ordained 
that  railway  rates  within  the  bounds  of  Virginia  shall  be  fixed  by  their  State 
corporation  commission,  thereby  adopting  as  far  as  they  can  the  policy  of  gov- 
ernmental control  of  railway  rates ; 

Inasmuch  as  the  Committee  on  Intestate  Commerce  of  the  United  States 
Senate  is  now.  In  the  recess  of  Congress,  considering  the  EIsch-Townsend  bill 
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for  national  control  and  fixing  of  railway  rates  by  an  Interstate  CJommerce 
Commission,  and  the  said  Senate  committee  is  hearing  from  official  representa- 
tives of  the  States  and  the  i>eople  and  communities  of  the  country  at  large: 
Now,  therefore,  be  it 

Resolved,  That  the  following  public  officials  of  Virginia  are  most  earnestly 
and  prayerfully  requested  by  the  citizens  of  Danville,  in  mass  meeting  as  afore- 
said, to  wit,  Governor  A.  J.  Montague,  Lieutenant  Governor  Joseph  E.  Wiliard, 
Attorney-General  W.  A.  Anderson,  Senator  John  W.  Daniel,  Senator  Thomas  S. 
Martin,  and  Representative  Claude  A.  Swanson,  of  this  our  Fifth  Congressional 
district,  and  every  other  Rei)resentative  from  Virginia,  to  do  as  follows  in  behalf 
of  the  masses  of  the  people  of  Virginia,  as  well  as  the  city  of  Danville,  namely, 
to  appear  individually  and  personally,  severally  or  Jointly,  before  the  United 
States  Senate  commission  and  advocate  the  passage  of  the  Esch-Townsend  bilL 
The  said  mass  meeting  is  emboldened  to  malve  this  request  of  the  said  public 
officials  because  most  of  them  have  before  the  i)eopie  of  Virginia  already 
declared  In  favor  of  national  governmental  fixing  of  railway  rates. 

And  he  it  further  resolved.  That  the  secretary  of  the  Commercial  Association 
of  Danville  is  instructed  to  forward  at  once  to  each  of  the  above-named  public 
officials  a  copy  of  these  resolutions,  and  then  retpiest,  asking  each  one  of  them 
to  make  a  telegi'aphic  response,  if  possible,  to  the  secretary,  stating  wheth^"  or 
not  they  will  comply  with  the  request  of  the  city  of  Danville,  and  at  what  time 
it  will  suit  the  convenience  of  each  to  appear  before  the  said  Senate  committee 
in  advocacy  of  said  bill. 

Senator  Foraker.  Mr.  Chairman,  I  desire  to  reserve  the  right  to 
put  in  this  record  a  statement  of  the  Ohio  Shippers'  Association,  if 
they  should  send  one.  We  telegraphed  them  a  v^eek  ago  they  might 
have  that  privilege  if  they  did  not  see  fit  to  come  on  and  testify  in 
person. 

The  Chairman.  If  it  is  received  we  will  put  it  in. 

Senator  Newlands.  I  wish  to  make  a  statement  in  this  connection. 
When  I  made  my  first  statement  in  regard  to  the  national  incoriK)ra- 
tion  of  railways  Senator  Foraker  submitted  to  me  certain  questions. 
I  was  willing  to  answer  them,  but  he  suggested  I  should  submit  my 
answer  in  writing.  I  am  ready  now  to  be  examined  by  Senator  For- 
aker or  any  members  of  the  committee  regarding  the  plan  which  I 
suggest.  However,  I  shall  simply  ask  permission,  if  that  is  not  desir- 
able and  time  will  not  permit,  to  file  here  and  have  published  the 
answers  to  the  questions  which  Senator  Foraker  has  put  to  me. 

Senator  Citllom.  I  have  no  objection  to  that  as  a  member  of  the 
committee.  I  do  not  want  other  people  to  send  papers  in  here  after 
we  have  gone  home. 

STATEMENT  OF  ME.  A.  E.  UEION,  OF  CHICAGO,  ILL.,  EEPEE8EHT- 

ING  THE  AEMOUE  CAE  LINES. 

Mr.  Urion.  Mr.  Chairman  and  Senators,  I  will  try  to  be  as  brief 
as  possible  in  my  remarks,  but  Mr.  Ferpfuson  has  already  occupied,  I 
believe,  during  the  winter  some  two  weeks  or  more  of  the  time  of  the 
conmiittee,  and  during  that  time  he  was  able  to  say  a  great  many 
things  about  the  private  cars.  I  think  I  can  say  all  that  appears 
necessary,  or  that  I  may  be  able  to  say,  in  two  or  three  hours,  per- 
haps less. 

Senator  Dolliver.  Have  you  your  remarks  in  writing? 

Mr.  Urion.  No;  I  have  not 

Senator  Cui-lom.  Go  ahead. 

Mr.  Urion.  In  referring  to  the  private  cars,  I  want  to  be  under- 
glood  as  confining  my  remarks  entirely  to  the  refrigerator  cars. 

The  provisions  of  the  act  to  re/^late  commerce  apply  to  any  com- 
oum  carrier  or  carriers  engaged  in  the  transportation  of  passengers 
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or  property.    The  act  further  provides  that  the  "  term  '  transporta- 
tion '  sliall  include  all  instrumentalities  of  shipment  or  carriage." 

The  private  car  companies,  and  I  refer  only  to  companies  owning 
refrigerator  cars,  are  engaged  in  a  twofold  undertaking. 

First,  as  owners,  renting  to  the  railroads  specially  constructed 
refrigerator  cars  suitable  for  the  carrying  of  fruits  and  berries,  which 
cars  the  railroads  need  only  at  certain  seasons  of  the  year.  The 
rental  paid  to  the  car  companies  by  the  railroads  is  in  the  nature  of 
a  mileage,  usually  three-quarters  oi  a  cent  a  mile. 

Second,  rendering  to  the  shippers  in  these  cars,  when  so  required, 
a  special  service  independent  or  that  of  carriage,  the  refrigerating 
of  the  contents  by  placing  ice  in  the  bunkers  of  the  car  at  stated  local 
points. 

These  are  the  functions  of  the  private  refrigerator  car  companies. 

Combining  the  two  undertakings,  a  portable  cold-storage  ware- 
house is  provided  and  rented  to  the  railroads,  and  to  the  shipper 
therein  is  furnished  refrigeration  or  insurance  on  the  contents. 

On  this  statement  of  fact  the  question  presented  is,  whether  or  not 
the  private  refrigerator  car  companies  are  engaged  in  transportation 
under  the  definition  of  the  term  given  in  the  act.  If  so,  are  not  these 
companies  already  within  the  purview  of  the  interstate-commerce  act? 

The  gist  of  the  act  is  transportation  in  its  broad  sense  as  applied  to 
a  common  carrier,  the  act  reading  "  this  act  shall  apply  to  any  com- 
mon carrier  or  carriers  engaged  m  the  transportation  of  passengers 
or  property." 

Now,  transportation  is  an  inseparable  incident  of  the  undertaking 
of  a  common  carrier,  and  three  things  are  necessary  in  order  to  charge 
one  with  a  common  carrier  liability,  and  this,  I  think,  is  the  true  test 
of  what  constitutes  a  common  carrier.  First,  he  must  be  a  trans- 
porter; second,  he  must  make  a  contract,  either  express  or  implied,  of 
transportation,  and,  third,  he  must  receive  a  compensation  for  trans- 
portation. 

It  seems  to  me  the  proponents  of  legislation  against  the  private-car 
companies  are  too  hasty,  or  have  erred  in  coming  to  the  legislative 
branch  of  the  Government  for  relief,  if  relief  is  needed.  Would  they 
not  have  better  gone  to  the  judicial  branch  of  the  Government  and 
sought  a  judicial  determination  of  the  question  of  fact  and  law, 
which  I  have  attempted  to  present  to  you,  as  to  whether  or  not  the 
private-car  companies  are  engaged  in  the  business  of  transportation, 
which  term,  it  is  declared  in  3ie  act  to  regulate  commerce,  "  shall 
include  all  instrumentalities  of  shipment  or  carriage." 

When  the  judiciary  has  determined  the  question,  if  it  should  be  in 
the  negative,  then  Congi-ess  could  be  appealed  to  to  provide  a  law. 
If,  however,  judicial  determination  was  that  the  law  already  on  the 
statute  books  was  sufficient,  then  no  legislation  would  be  necessary. 

Senator  Clapp.  The  courts  can  not  say  whether  it  was  deficient  or 
not;  they  might  say  it  was  the  subject  for  the  law. 

Mr.  Urion.  But  if  it  was  a  question  of  fact,  they  might  pass  upon  it 

Senator  Clapp.  Wliether  it  was  law  or  not  would  be  a  legislative 
question  after  that. 

Mr.  Urion.  It  seems  to  me  to  legislate  now  before  the  judicial 
question  is  determined  would  be  premature.  For  if,  in  point  of  fact, 
tne  private-car  companies  be  not  common  carriers,  and  this  it  seems 
can  only  be  determined  by  the  judiciary ,  will  Congress  attempt  to 
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legislate  it  into  the  realm  of  common  carriers  any  more  than  it  would 
undertake  to  legi^ate  declaring  keepers  of  livery  stables  in  Washing- 
ton to  be  hotel  proprietors? 

I  do  not  want  to  be  understood  as  contending  at  this  time  that  Con- 
gress may  not  legislate  private-car  companies  to  be  common  carriers, 
but  for  the  moment  granting  that  it  may,  there  would  still  be  a 
question  for  the  judiciary  to  determine,  independent  of  whether  or 
not  they  were  in  fact  common  carriers,  the  further  question  as  to 
whether  or  not  the  service  they  perform  is  one  of  interstate  commerce. 
This  question  would  still  be  open  for  judicial  determination,  even 
though  the  car  companies  were  common  carriers,  for  our  Supreme 
Court,  in  the  Knight  case,  reported  in  192  U.  S.,  page  21,  has  said, 
quoting  from  Mr.  Justice  Brewer's  opinion : 

It  is  the  character  of  the  service,  not  the  character  of  the  carrier,  that  deter- 
mines whether  it  is  interstate  coinuierce  or  not 

Doubtless  you  are  all  familiar  with  this  case,  but  I  may  be  per- 
mitted to  consider  it  when  I  explain  that  it  will  be  for  the  sole  pur- 
pose of  applying  it  to  the  service  of  refrigeration.  This  case  disposed 
of  a  warmly  contested  litigation  as  to  whether  charges  made  by  a  rail- 
road company  engaged  in  interstate  commerce  for  the  use  of  a  cab 
service  instituted  and  maintained  by  it  for  passengers  going  to  or 
leaving  its  station  in  the  city  of  New  York,  holding  they  were  for  a 

Surely  local  service  and  exclusively  within  the  jurisdiction  of  the 
tate.    The  application  is  so  pat  as  to  refrigeration  being  a  local 
servioe  that  I  beg  to  quote  from  the  opinion : 

On  the  other  hand,  the  cab  service  is  exclusively  rendered  within  the  limits 
of  the  city.  It  is  contracted  and  paid  for  independent  of  any  contract  or  pay- 
ment for  interstate  transportation.  If  the  cab  which  carries  passengers  from 
Uie  hotel  to  the  ferry  landing  is  engaged  in  interstate  transportation,  why  is  not 
the  porter  who  carries  the  traveler's  trunk  from  his  room  to  his  carriage  also 
80  engaged?  If  the  cab  service  is  interstate  transportation,  are  the  drivers  of 
the  cabs  and  the  dealers  who  suppl3'  hay  and  grain  for  the  horses  also  engaged 
in  interstate  commerce,  and  where  will  the  limit  be  placed? 

It  is  the  character  of  the  service,  not  the  character  of  the  carrier,  that  deter- 
mines whether  it  is  interstate  commerce  or  not 

The  process  of  icing,  which  constitutes  refrigeration  involves  (a) 
the  sale  of  the  ice  itself,  which  is  either  natural  and  taken  from  its 
place  of  storage,  or  artificial  and  supplied  from  the  plant  where 
manufactured;  (b)  the  furnishing  of  the  labor  necessary  to  transfer 
the  ice  to  the  receptacle  provided  therefor  in  the  stationary  car  at 
some  local  point.  When  these  two  acts  have  been  performed  the 
transaction  is  complete.  Is  it  not  for  the  judiciary  to  determine 
whether  this  is  transportation,  whether  it  is  an  instrumentality  of 
shipment  or  carriage,  and  I  repeat  that  inasmuch  as  there  are  ques- 
tions for  judicial  determination  before  the  Interstate  Commerce  Com- 
mission can  exercise  jurisdiction  over  charges  for  services  which  the 
car  companies  perform,  either  with  or  without  an  additional  act  of 
Congress  declaring  said  car  companies  to  be  conmion  carriers,  why 
legislate  at  all,  when  the  courts  may,  after  inquiring  into  the  facts, 
determine  that  the  present  act  to  regulate  commerce  already  includes 
the  private  car  companies  ? 

I  venture  the  opinion  that  there  is  already  too  much  unused  and 
unapplied  law  on  the  statute  books  for  Congress  to  want  to  legislate 
to  further  provide  a  remedy  by  enacting  a  law  to  fit  a  case  presented 
when  the  only  trouble  with  tEe  law  already  provided  for  is  that  it 
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has  never  been  judicially  passed  upon.  The  company  which  I  have 
the  honor  to  represent  has,  through  its  counsel,  been  consistent  in  its 
eflForts  before  the  Interstate  Commerce  Ck)mmission  on  each  of  the 
several  times  it  has  been  indirectly  haled  before  it,  be^nnin^  with  the 
Consolidated  Forwarding  Company  case,  instituted  m  California  in 
the  winter  of  1899  and  1900,  down  to  Uie  hearing  in  Chicago  last  week 
in  the  Pere  Marquette  case,  to  have  that  body  make  an  order  directly 
affecting  the  service  which  it  performs,  either  with  respect  to-  the 
furnishing  of  the  cars  to  the  railroads  or  the  refrigeration  of  the  con- 
tents for  the  owners  or  shippers,  so  that  it  might  jgo  to  the  courts 
under  that  order  and  have  the  question  of  jurisdiction,  which  is  the 
question  I  have  presented  to  you  here,  whether  or  not  its  undertakings 
and  the  services  it  performs  are  within  the  act  to  regulate  commerce, 
judicially  determined.  Success  has  never  crowned  our  efforts  to  have 
the  Commission  enter  an  order,  and  the  skill  displayed  by  it  in  avoid- 
ance is  remarkable.  Later,  in  the  course  of  my  remarks,  if  I  may  be 
permitted,  I  want  to  discuss  this  feature,  but  prefer  not  to  do  so  until 
I  take  up  with  you  the  motives  underlying  the  attack  upon  the  private 
car  companies,  resulting  in  the  call  for  le^slation,  when  I  may  have 
some  pertinent  remarks  to  make,  and  which  I  shall  make  from  the 
record,  touching  the  Commission's  attitude  in  the  matter. 

Even  though  the  judiciary  should  determine  when  the  question  is 
presented,  as  it  should  be  before  Congress  legislates  further  on  the  sub- 
ject, that  the  private-car  companies  are  not  common  carriers  within 
the  meaning  of  the  act,  and  that  the  term  "  transportation,"  as  used  in 
the  act,  applies  only  to  common  carriers,  there  is  yet  another  law  on 
the  statute  books,  which  Congress  has  provided  and  which  is  even 
broader  and  more  comprehensive  in  its  tmns,  since  it  applies  to  "  cor- 
porations "  engaged  in  commerce  among  the  several  States,  and  does 
not  limit  the  corporations  to  common  carriers  nor  the  objects  of  the 
corporations  to  transportation.  I  refer  to  the  act  of  Congress  creat- 
ing the  Bureau  of  Corporations.  The  Commissioner  of  Corporations 
is  vested  with  "  power  and  authority  to  make,  under  the  direction  and 
control  of  the  Secretary  of  Commerce  and  Labor,  diligent  investiga- 
tion into  the  oi-<ranization,  conduct,  and  management  of  the  business 
of  any  corporation,  joint  stock  company,  or  corporate  combination 
engaged  in  commerce  among  the  several  States  and  with  foreign 
nations,  excepting  common  carriers." 

There  is  a  further  provision  in  the  act  creating  the  Bureau  of  Cor- 
porations which  I  now  quote : 

In  order  to  accomplish  the  piiriM>se8  dechired  in  the  foregoing  part  of  this  sec- 
tion, the  said  Commissioner  shall  have  and  exercise  the  same  power  and  author- 
ity in  respect  to  corporations,  joint  stock  companies,  and  combinations,  subject 
to  the  provisions  hereof,  as  is  conferred  on  the  Interstate  Commerce  Commis- 
sion in  said  "Act  to  rejrnlate  commerce,"  and  tlie  amendments  thereto  in  respect 
to  common  carriers,  so  far  as  the  same  may  be  applicable,  including  the  right  to 
subpcena  and  wnipol  the  attendance  and  testimony  of  witnesses  and  the  produc- 
tion of  documentary  evidence  and  to  administer  oaths. 

The  private  car  companies  need  not  be  legislated  into  the  realm  of 
common  carriers  to  come  within  the  purview  of  this  act.  All  that 
is  necessary  is  that  they  be  engaged  in  interstate  commerce.  If  the 
functions  which  they  perform,  that  of  renting  cars  to  the  railroads 
and  the  other  of  f urnisning  refrigeration  to  the  shippers  in  those  cars 
are  either  of  them  acts  of  interstate  commerce,  and  they  may  be,  for 
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since  the  decision  of  our  Supreme  Court  in  the  Swift  case,  the 
so-called  Beef  Trust  case,  there  are  few  undertakings  of  large  bus- 
iness concern  that  are  outside  of  the  pale  of  interstate  commerce, 
what  further  legislation  is  necessary?  If  they  are  not  engaged  in 
interstate  commerce  through  their  imdertakings  of  furnishing  cars 
to  the  railroads  and  refrigeration  to  the  shippers,  and  I  again  say 
this  is  the  question  for  the  judiciary  to  dertermine,  what  would  it 
avail,  even  tnough  Congi'ess  passes  a  law  declaring  them  to  be  com- 
mon carriers,  in  view  of  the  holding  of  our  Supreme  Court  in  the 
Knight  case  that  a  purely  local  service,  even  though  performed  by 
a  common  carrier,  is  not  interstate  commerce  and  that  it  is  the  char- 
acter of  the  service,  not  the  character  of  the  carrier,  that  determines 
whether  it  is  interstate  commerce  or  not. 

I  wanted  to  call  the  attention  of  the  committee  briefly  to  the  laws 
already  on  the  statute  books,  in  order  that  they  might  be  applied 
to  the  request  for  further  legislation,  to  determine  in  the  minds  of 
the  committee  whether  further  legislation  is  necessary.  On  that 
point  I  have  nothing  more  to  say. 

Now,  it  may  be  remarked 

Senator  Foraker.  Before  you  leave  that,  if  it  is  not  interrupting 
you  too  much,  how  would  you  proceed  to  remedy  the  wrong,  if  you 
should  find  it  to  be  established,  in  the  nature  of  overcharging  for 
icing  and  refrigerating,  in  a  case  where  a  common  carrier  has  entered 
into  an  exclusive  contract  for  the  use  of  your  refrigerator  cars? 
Under  Which  of  these  statutes  that  you  have  cited  would  you  have  us 
proceed,  and  in  what  way  could  we  proceed? 

Mr.  Urion.  That  is  something  I  do  not  know.  I  have  said  if  we 
are  common  carriers  already,  if  we  are  within  the  act  already,  then 
the  Interstate  Commerce  Commission  have  jurisdiction  of  the 
question. 

Senator  Foraker.  Yes  j  but  I  am  assuming  that  you  are  not  a  com- 
mon carrier,  as  you  have  indicated  your  belief  to  be.  You  are  clearly 
enough  included  under  the  act  creating  the  Bureau  of  Corporations. 

Mr.  Urion.  Yes. 

Senator  Foraker.  But  assuming  that  you  are  not  under  the  juris- 
diction of  the  interstate-commerce  law,  because  not  engaged  in  in- 
terstate commerce,  yet  you  have  an  exclusive  contract  with  a  railroad 
that  your  cars  alone  shall  be  used.  The  shipper  says,  "  Although  it 
is  necessary  for  me  to  use  refrigerator  cars,  it  is  only  the  cars  of  this 
particular  company  in  which  I  can  ship,  and  this  company  charges 
me  too  much."    How  are  you  going  to  remedy  that? 

Mr.  Urion.  If  they  are  not  common  carriers  and  yet  are  engaged 
in  interstate  commerce — and  I  refer  again  to  the  Swift  case — ^then  the 
Bureau  of  Corporations  may  be  appealed  to  and  afford  relief. 

Senator  Foraker.  What  can  oe  done  in  the  Bureau  of  Corpora- 
tions? 

Mr.  Urion.  Well,  what  would  the  Interstate  Commerce  Commis- 
sion  

Senator  Foraker.  I  am  simply  asking  for  information. 

Mr.  Urion.  I  confess  I*  do  not  know. 

Senator  Foraker.  In  other  words,  you  do  not  know  of  any  remedy 
for  that  under  the  law  as  it  now  exists  ? 

Mr.  Urion.  No,  sir;  and  if  it  be  determined  as  a  question  of  fact, 
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with  all  the  laws  that  are  passed — ^that  it  is  not  interstate  commerce — 
then  it  must  be  regulated  by  the  States. 

Senator  Foraker.  If  it  should  be  held  that  mere  refrigeration, 
although  given  in  connection  with  a  portable  car,  is  not  interstate 
commerce,  you  have  no  remedy  to  suggest, -as  I  understand? 

Mr.  TJrion.  No;  I  confess  I  have  not. 

Senator  Foraker.  Well,  proceed  then. 

Mr.  Urion.  It  may  be  remarked  in  passing  that  those  who  have 
been  heard  before  this  committee,  aa  was  also  the  case  before  the 
House  committee  in  favor  of  legishition  against  the  car  companies, 
have  not  been  the  growei*s  and  shippere,  uie  producer,  or  the  con- 
sumer, but  the  middle  man,  and  I  will  admit  tnat  his  business,  con- 
ducted on  a  commission  basis  of  receiving  consignments  and  selling 
them  for  account  of  the  producer,  has  been  interfered  with.  He  has 
been  and  is  being  rapidly  forced  into  the  position  of  a  merchant 
who  must  buy  outright  from  the  producer — trade  on  his  own  capital. 
The  statements  of  the  few  growers  who  have  appeared  before  you 
from  Tennessee,  from  Maryland,  from  West  Virginia,  from  Dela- 
ware, from  Georgia,  and,  I  think,  from  Michigan,  have  told  you  that 
the  evolution  of  the  business,  by  reason  of  the  private  car  and  the 
service  of  refrigeration,  the  fact  that  these  cars  may  be  shipped  by 
them  any  and  every  where  in  the  United  States,  has  broadened  their 
markets,  and  as  a  wider  distribution  of  a  commodity  creates  a  demand, 
instead  of  their  being  compelled  to  consign  their  commodities  to  be 
sold  for  their  account,  buyers  now  come  to  the  orchard  and  to  the 
berry  fields  and  buy  direct  for  their  own  account. 

I  wish  to  toucli  only  briefly  on  the  remarks  of  Mr.  Ferguson.  He 
was  heard  before  this  committee  at  some  length  during  the  winter, 
and  I  want  to  say  that  he  first  appeared  before  the  Interstate  Com- 
merce Commission  in  Juno,  1904,  complaining  about  the  exclusive 
contract  witli  the  Perc  Marquette  Kailroad.  The  complaints,  of 
course,  wero  with  respect  to  the  fruit  season  of  1903,  because  the 
season  of  1001  had  not  arrived.  In  that  vear  7,000  carloads  of 
peaches  were  sliipped  out  of  the  State  of  Michigan.  Mr.  Ferguson 
testified  before  the  Interstate  Commerce  Commission  that  he  handled 
but  10  cars  of  Michigan  peaches  out  of  a  total  of  7,000  cars,  and  that 
his  total  business  for  the  year  1903,  from  all  over  the  country,  was  be- 
tween 40  and  50  cars,  and  that  he  was  a  receiver  of  these  cars  and  not 
a  grower  or  shipper.  He  represented  to  this  conmiittee  that  he  was 
the  accredited  representative  of  ten  associations,  which  statement  I 
accept,  but  I  would  like  to  read  them. 

There  are  the  A^'^isconsin  Master  Butchers'  Association,  Lake  Su- 
perior Butchers'  Association,  Wis(»onsin  Retail  and  General  Store 
Association,  Duluth  Retail  Grocers'  Association,  Superior  Retail 
Grocers'  Association,  National  Retail  Grocers'  Association,  Minnesota 
State  Retail  (Jrocers'  Association,  Duluth  Fruit  and  Produce  Ex- 
change, Duluth  Commercial  Club,  and  Western  Fruit  Jobbei-s'  Asso- 
ciation. It  needs  no  comment  that  retail  butchers  and  retail  grocer? 
do  not  raise  or  ship  fruits  and  berries  in  carload  lots  nor  receive  them 
in  carload  lots.  The  Duluth  Fruit  and  Produce  Exchange  probably 
does  receive  some  fruit  in  carload  lots.  That  organization  has  11 
members.  The  Western  Fruit  Jobbers'  Association  also  doubtless  re- 
ceives fruit  in  carload  lots;  it  has  a  membership  of  90. 

Mr.  Ferguson  comes  before  this  committee  with  a  fund  provided 
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by  these  various  associations,  on  solicitation  by  a  committee  of  whidi 
he  is  the  chairman  or  was  the  chairman — a  fund  of  $10,000.  This  is 
shown  by  the  annual  report  of  the  Western  Fruit  Jobbers'  Associa- 
tion, issued  last  December.  That  is  all  I  care  to  say  about  Mr. 
Ferguson.  * 

much  has  been  said  about  exclusive  contracts.  The  necessity  for 
them  has  be^n  put  before  the  committee  by  Mr.  Bobbins.  I  shall 
only  remind  you  that  the  courts  of  this  country  have  severaL  times 
declared  them  lawful.  I  recall  the  supreme  court  of  Ohio  very 
recently — I  think  in  Januaiy  last — declared  that  an  exclusive  con- 
tract iJetween  the  Union  Depot  Companv,  Colunjbus,  I  think,  and 
certain  transfer  or  carriage  lines,  by  which  other  transfer  companies' 
carriages  were  barred  from  the  station  gi'ounds  and  the  exclusive 
right. to  solicit  passengers  and  baggage  was  given  to  one  company. 
As  late  as  last  week  the  supreme  court  of  Texas  declared  the  exclusive 
contract  between  one  of  the  railroads  of  that  State  and  the  Pullman 
Company  to  be  lawful,  and  not  in  violation  of  the  antitrust  law  of 
that  State,  which  I  believe  is  the  Gibraltar  of  antitrust  laws.  More 
than  that,  the  Supreme  Court  of  the  United  Stat<)s,  in  the  Express 
Company  and  Pullman  cases,  declared  it  lawful.  Furthermore,  I 
think,  our  Government  has  placed  its  stamp  of  approval  upon  exclu- 
sive contracts  in  the  making  of  the  stamped-envelope  contract  with 
the  Crane  Company,  of  Massachusetts;  likewise  the  exclusive  privi- 
lege granted  the  Pennsylvania  Railroad  Company  for  its  cab  service 
and  the  exclusive  use  of  the  street  in  front  of  its  station  for  its  cabs 
right  here  in  Washington. 

I  only  mention  these  things  simply  to  show  that  the  exclusive  con- 
tract is  nothing  new,  and  that  it  is  not  unlawful  and  very  often  is 
necessary. 

In  1897  the  first  exclusive  contract  to  which  the  Armor  Car  Lines 
were  a  party  was  entered  into  with  the  Southern  Pacific  Railroad. 
That  contract  was  presented  to  the  Interstate  Commerce  Commission 
as  evidence  in  the  hearing  of  the  Consolidated  Forwarding  Company 
Case,  in  January,  1000,  and  w^as  a  matter  of  public  record  all  those 
j^ears,  from  1900  down  to  1904,  when  the  discovery  was  made  by  Air. 
Ferguson  that  such  a  thing  as  an  exclusive  contract  was  in  force  with 
the  Pere  Marquette  road.  That  so-called  secret  exclusive  contract 
has  been  talked  about  and  written  about  in  newspapers  and  maga- 
zines as  though  it  was  the  invention  of  Satan  and  the  Armor  Car 
Lines.  Ferguson  hadn't  yet  discovered  in  1904  that  three  years  prior 
to  that  an  exclusive  contract  had  been  entered  into  with  two  railroads 
in  North  Carolina  on  petition  and  solicitation  of  the  growers  of  that 
State.  (See  Record,  Urion,  179.)  Nor  had  he  discovered  that  an 
exclusive  contract  two  or  three  years  before  had  been  entered  into 
with  the  Central  of  Georgia  Railroad  on  the  solicitation  of  the 
growers,  nor  had  he  discovered  that  the  very  Pere  Marquette  contract 
was  on  file  with  the  Interstate  Commerce  Commission. 

Senator  Dolliver.  Who  put  that  contract  on  file  with  the  Inter- 
state Commerce  Commission  ? 

Mr.  Urion.  The  testimony  before  the  Interstate  Commerce  Com- 
mission taken  last  June  shows  that  the  Pere  Marquette  Railroad  filed 
it  there.  I  think  I  can  refer  to  that  evidence.  AH  these  years,  from 
1897  down  to  1904,  there  had  been  exclusive  contract  after  exclusive 
contract^  all  entered  into  tor  som^  goo^  Vvsvw^iss*  x^'s^s^w.    There  is 
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much  in  the  record,  and  with  the  permission  of  the  committee  I  am 
going  to  file  the  testimony  taken  before  the  House  committee.  I 
think  there  is  the  testimony  of  fully  a  dozen  growers  and  shippers 
from  different  parts  of  the  country  where  these  exclusive  contracts 
were  entered  into: 

Senator  Kean.  Is  that  the  testimony  taken  last  winter  ? 

Mr.  Urion.  Yes.  That  testimony  will  show  that  many  of  these 
exclusive  contracts  were  entered  into  by  competition,  that  there  had 
been  three  or  four  different  car  lines  operating  in  a  section,  and  that 
none  of  the  car  lines  knew  what  proportion  of  the  crop  they  would 
move  out.  They  could  not  prepare  for  it  with  the  number  of  cars 
necessary  to  move  it;  they  could  not  anticipate  in  advance  the  amount 
of  ice  necessary  to  refrigerate  the  contents  of  the  cars,  and  the  result 
was  that  the  shippers  very  often  found  themselves  without  cars, 
and  when  they  had  cars  the  cars  of  the  company  they  were  using  had 
no  ice,  with  the  result  that  the  growers  themselves  went  to  the  rail- 
roads and  asked  for  relief  and  requested  that  some  one  car  line  l>e 
given  an  exclusive  contract.  I  make  that  statement  as  a  fact,  both 
with  respect  to  North  Carolina  and  to  Georgia,  and  I  am  not  sure 
but  that  applies  also  to  some  extent  to  Michigan.  I  think  the  Pere 
Marquette  Railroad  sent  out  and  interviewed  many  of  the  peach 
growers  in  that  peach  section  before  they  entered  into  that  exclusive 
contract. 

Now,  with  reference  to  the  reasonableness  of  the  refrigeration 
charges — I  will  simply  touch  briefly  on  these  points — I  want  to  say 
that  there  is  more  than  one  side  to  the  question. 

All  the  testimony  that  has  ever  gone  before  the  Interstate  Com- 
merce Commission  or  that  has  gone  before  the  committees  of  Con- 
gress has  rested  upon  two  things,  the  cost  of  ice  and  the  cost  of  labor. 

Judge  Grosscup,  in  a  recent  address  before  the  Union  League 
Club  in  Chicago,  in  discussing  the  rate  question,  and  his  reniArks 
can  be  applied  with  equal  force  to  charges  for  refrigeration,  said: 

It  Is  easy  to  sny  that  a  rate  should  be  just  and  reasonable.  That  is  a  mere 
truism.  What  is  a  just  rate?  Some  people  have  said  that  a  just  rate  would 
be  that  rate  which,  if  the  properties  were  to  be  reproduced  at  the  present  cost 
of  reproducinj:  them,  would  yield  the  owners  a  fair  interest  upon  the  capital 
invested.  Would  you  lilvo  to  have  that  i)rinciple  applieii  to  your  own  business 
in  ease  the  pul)lic  should  seek  to  buy  it  from  you  comimlsorily?  What  business 
is  there  that  has  not  grown  to  success?  What  business  is  there  that  is  not  the 
growth  of  years,  if  it  is  a  great  l>usiness?  Hrain,  industrial  experiments,  the 
day  of  small  things,  the  day, of  losses,  all  are  a  part  of  the  investment  as  well  as 
capital.  In  arriving  at  the  reasonableness  of  a  rate  we  must  follow  the  business 
through  the  stage  of  experiment,  through  the  days  of  growth,  and  we  must  go 
to  the  ujen  who  have  thus  borne  the  heat  and  toil  and  losses  of  the  da  :  take 
it  from  its  infancy  af<  a  mere  venture  attracting  but  little  interest,  going  begging 
on  the  market.  All  this  must  be  taken  into  consideration  as  well  as  the  actual 
capital  for  which  it  would  sell  as  a  tangible  proi)erty.  No  private  business 
could  stand  justly  on  any  such  measurement  of  values. 

With  resi)ect  to  icing,  in  arriving  at  what  is  a  reasonable  charge 
there  should  be  taken  into  consideration  not  only  the  cost  of  ice,  the 
cost  of  labor,  and  the  cost  of  supervision — and  that  is  where  the  Inter- 
state Commerce  Conmiission  has  always  stopped — ^but  also  the  in- 
vestment, the  deprociation  of  the  properties,  taxes,  claims  for  loss 
and  damage,  which  is  included  as  one  of  the  great  hazards  of  the 
business.     The  hazards  of  the  undertaking  are  far  b^^Ci\A\\v^^^^&^ 
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of  one  who  has  had  no  actual  experience.  Mr.  Robbins  told  you  the 
other  day  of  the  great  loss  in  North  Carolina  because  of  a  condition 
that  human  foresight  could  not  ga'ird  against,  a  loss  of  perhaps 
seventy-five  to  a  hundred  thousand  dollars.  He  could  have  told  you, 
and  perhaps  he  did,  of  a  loss  of  many  thousand  dollars  in  Idaho  last 
year,  way  up  in  a  district  where  ice  can  not  be  obtained  and  where  it 
has  to  be  stored  lonor  in  advance  of  the  shipping  season.  Just  as  the 
proper  fruits  were  about  to  move — and.  indeed,  a  few  cars  had  already 
moved — the  ice  storage  houses  in  that  fruit  district  were  destroved  by 
fire.  There  was  no  way  to  get  ice  in  there  and  the  fruit  had^  to  be 
carried  as  far  as  Ogden  before  it  could  be  iced.  There  was  a  great 
loss,  not  to  the  growers  and  shippers,  but  to  the  car  lines,  who  had  to 
pay.  In  north  Georgia  last  year,  also,  a  loss  was  sustained  by  reason 
of  an  inadequate  supply  of  cars.  Some  peach  growers  in  that  district 
appeared  before  the  committee  the  other  day  and  told  about  it.  It 
was  due  to  no  fault  or  negligence,  because  the  growers  had  under- 
estimated the  crop  by  a  thousand  cars  and  the  number  of  cars  parked 
in  advance  of  the  shipment  was  short,  and  when  the  peach  crop  begins 
to  move  it  moves  like  an  avalanche.  Cars  could  not  be  gotten  in  there 
fast  enpugh  to  meet  the  extra  nlemand,  and  the  car  lines  pay  the.  loss. 
I  could  go  on  and  enumerate  other  instances  of  great  loss  under  the 
hazards  of  the  undertaking,  but  these  are  enough  to  illustrate  my 
point. 

Who  are  the  best  judges  of  whether  a  charge  for  service  rendered  is 
exorbitant  or  reasonable  I  Certainly  the  one  for  whom  the  service  is 
performed — in  the  case  of  refrigeration  the  grower  and  shipper. 
Many  growers  have  been  heard  before  this  committee  not  complain- 
ing against  the  car  lines  or  its  charges  and  not  asking  for  legislation 
to  control  them,  but  rather-  asking  that  the  present  conditions  be  let 
alone.  It  must  have  been  observed  by  the  committee  that  the  pro- 
ponents of  legislation  against  the  car  hues  have  not  produced  a  single 
grower.  I  believe  I  am  correct  in  this  statement,  and  that  so  far 
those  heard  to  complain  are  the  ones  least  interested,  who  have  no 
actual  knowledge  of  conditions,  but  whose  extravagant  statements,  in 
many  respects  misstatements,  as  is  plain  to  the  committee  without 
comment,  are  based  on  no  firm  foundation,  but  rather  upon  a  lack  of 
knowledge,  upon  theories  and  mental  calculations. 

I  now  come  to  a  point  in  the  discussion  that  I  dislike  very  much  to 
refer  to ;  but  we  feel  that  so  great  has  been  the  injustice  done  us,  and 
that  it  is  the  root  of  much  of  the  public  agitation  on  the  subject  of  so- 
called  private  car  abuses,  that  in  justice  to  ourselves,  and  without 
intending  any  strictures,  I  want  to  make  some  statements;  and  if 
what  I  say  is  plain,  it  is  because  the  record  is  plain. 

An  earlier  reference  was  made  to  the  failure  of  our  efforts  to  have 
the  Interstate  Commerce  Commission  make  an  order  affecting  the 
charges  of  the  car  lines. 

In  the  Consolidated  Forwarding  Company  case,  before  the  Com- 
mission, the  Southern  Pacific  and  Santa  Fe  railroads  were  defend- 
ants. The  Armour  Car  Lines  intervened,  that  its  interests  might  be 
protected.  A  large  amount  of  testimony  was  introduced,  feefore 
a  decision  was  rendered  the  case  was  fully  argued  to  the  Commission 
both  in  briefs  and  orally.    On  April  19,  1902,  the  Commission  ren- 


BEGUL.ATION    OF    RAILWAY    BATES.  3661 

dered  its  opinion  and  disposed  of  the  Armour  Car  Lines  question  of 
jurisdiction  over  refrigeration  rates  in  these  few  words: 

Whether  the  statute  applies  to  the  charges  for  refrigerating,  and  If  so, 
whether  those  refrigerating  charges  are  unjust  or  unreasonahle?  These  ques- 
tions are  retained  by  the  Commission  for  further  hearing  and  investigation. 

I  call  especial  attention  to  the  last  paragraph  of  the  finding,  for  it 
is  prophetic. 

The  chairman  dissented  from  this  opinion.  I  now  quote  from  that 
part  of  his  dissenting  opinion,  in  which  we  are  interested. 

This  case  presents  another  question  which  I  am  not  willing  to  leave  unnoticed. 
A  considerable  part  of  the  testimony  relates  to  the  charges  for  rerfigeratlon 
which  were  alleged  to  be  unreasonable,  and  the  facts  in  that  regard  are  quite 
fully  set  forth  in  the  prevailing  report.  By  the  carriers  and  Interveners  It  was 
insisted  that  the  Commission  has  no  jurisdiction  of  the  i*efrlgerator  service  or 
the  charges  therefor.  This  question  was  discussed  at  length  both  In  oral 
argument  and  in  the  briefs  submitted,  and  there  is  no  probability  that  the 
material  facts  upon  which  it  depends  will  be  changed  by  further  inquiry.  For 
this  reason  I  think  it  should  now  be  decided.     •     •     • 

It  was  not  decided.  More  than  a  year  after  this  decision  the 
Conmiission  again  went  to  California  to  take  further  testimony, 
and  after  its  conclusion  there  was  a  further  argument.  The  matter 
lay  dormant  from  that  time  until  February  11  of  this  year,  when 
it  appeared  opportune  to  rendel*  a  decision,  and  this  time,  touching 
on  tne  question  of  its  jurisdiction  over  refrigeration  rates,  avoids  the 
issue  by  saying: 

In  view  of  the  reductions  In  tlie  refrigerating  charges  since  the  first  hearing 
rf  these  cases  and  the  insufficiency  of  the  evidence  as  to  cost  of  icing  the  cars, 
we  do  not  feel  justified  in  condemning  the  present  refrigerating  charges  as 
unreasonable.  The  general  subject  of  the  use  of  cars  owned  by  so-called  "car 
lines,"  Including  charges  for  refrigeration,  is  involved  in  another  investigation 
by  the  Commission. 

You  will  observe  that  again  the  Commission  talks  about  another 
investigation,  and  this  brings  me  to  the  Pere  Marquette  case. 

After  the  testimony  had  been  taken  in  this  Pere  Marquette  case, 
at  the  June  hearing,  one  of  the  morning  papers  quoted  a  member  of 
the  Commission  as  saying  that  this  hearing  sounded  the  death  knell 
of  the  private  car.  I  do  not  charge  that  such  a  statement  was  made, 
but  it  has  never  been  denied,  and  that  it  must  have  made  an  impres- 
sion highly  injurious  to  the  private-car  interests  is  borne  out  b^ 
the  fact  that  the  Evening  Post,  of  Chicago,  on  June  6,  in  an  edi- 
torial in  the  opening  paragraph  stated : 

It  Is  not  to  1)0  prosuniod  that  anyone  connected  with  the  Interstate  Commerce 
Commission  had  any  authority  or  warrant  for  predicting  a  decision  amounting 
to  a  **  death  blow  "  to  the  private-car  system.  The  investigation  is  not  com- 
pleted, if  we  understand  the  matter,  for  the  Commission  has  requested  the 
counsel  to  file  briefs  within  fifteen  days,  and  we  do  not  imagine  that  that 
experienced  and  Intelligent  body  believes  In  reaching  conclusion  first  and  find 
gTOunds  for  them  afterward.  The  question  in  the  first  place  bristles  with 
difficulties,  legal  and  practical,  and  In  the  second  place  no  blow  can  be  infilcted 
ii)  a  case  of  this  kind  without  the  sanction  and  approval  of  the  courts. 

Within  fifteen  days  after  the  taking  of  testimony  was  concluded 
an  exhaustive  brief  of  the  law  was  filed  with  the  Commission  in  the 
hope  that  the  third  effort  to  get  them  to  make  an  order  affecting  the 
car  lines'  charges,  so  that  the  eternal  agitation,  which  was  being 
fanned  into  a  prairie  fire  and  arousing  public  opinion,  could  be 
stilled.    But  with  what  result? 
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I  will  only  read  that  part  of  the  opinion  which  applies  to  my 
remarks : 

While,  however,  we  are  of  the  opinion  that  a  wrong  exists  here,  it  Is  doabtful 
what  remedy  this  Commission  can  or  should  apply.  It  is  possible  that  an  order 
to  cease  and  desist  from  these  exclusive  contracts,  so  long  as  the  rates  for  refrig- 
eration are  exorbitant,  might  he  enforcible. 

Here  I  will  say  that  with  all  the  emphasis  we  possessed  we  urged 
the  Commission  in  that  argument  to  make  an  order,  so  that  we  might 
go  into  the  courts  and  determine  where  we  stood.  The  opinion 
continues: 

The  Michigan  Central  Company  intimated  upon  trial  that  if  such  an  order 
were  to  be  made  that  company  would  comply  with  it,  but  In  that  ease  at  the 
beginning  of  the  present  fruit-shipping  season  that  company  would  be  left  with- 
out an  adequate  supply  of  cars,  and  we  have  expressed  an  opinion  that  many, 
perhaps  a  majority,  of  the  fruit  growers  of  Michigan  are  better  off  under  the 
present  arrangement  with  an  adequate  supply  of  refrigerators  than  they  were 
under  the  arrangement  when  cars  were  not  obtainable.    ♦     ♦     ♦ 

But  no  general  order  of  this  kind  could  now  be  made,  for  we  have  not  ex- 
amined in  detail  these  refrigeration  charges,  except  to  three  or  four  destina- 
tions. It  seems  probable  that  the  rate  of  transportation  might  properly  be 
reduced,  since  the  railway,  by  the  making  of  these  contracts,  compels  the  com- 
pany to  pay  the  car  lines  company  for  a  portion  of  the  service  which  it  formerly 
rendered  and  which  it  now  escapes.  But  here  again  we  have  before  us  no  par- 
ticular rate  and  can,  therefore,  make  no  si>eclfic  order. 

This  is  the  gist  of  it,  because  it  was  not  complied  with  within  the 
time,  as  we  would  have  been  very  glad  to  see  if  we  could  again  still 
the  public  agitation. 

This  matter  can  be  much  better  dealt  with  by  the  car-lines  company  and  the 
railway  companies  than  by  the  Commission,  and  it  has  been  thought  best,  this 
being  a  general  Investigation — 

I  want  you  to  bear  this  in  mind — a  general  investigation — ^because 
later  I  want  to  quote  what  the  Commission  said  with  respect  to  gen- 
eral investigations,  that  they  never  were  held  with  the  idea  of  doing 
anything  except  to  get  information. 

This  being  a  general  Investigation,  to  leave  the  matter  open  during  the  present 
shipping  season.     If  by  the  first  of  next  October — 

Which,  of  course,  would  take  it  beyond  the  fruit-shipping  season 
of  1904. 

If,  by  the  first  of  next  October,  these  refrigeration  charges  have  not  been  re- 
adjusted, the  Commission  will  take  further  action  in  the  matter,  either  in  this 
proceeding  or  by  some  new  proceeding. 

Nothing  was  done  by  the  car  lines  and  the  railroads  on  the  sumes- 
tion  of  the  Conmiission  within  the  time  named,  October  1st.  jThe 
fruit-shipping  season  having  been  over  for  that  year,  and,  as  there 
would  be  no  other  season  until  August,'  1005,  which  is  yet  three 
months  awav,  the  matter  was  left  in  abeyance  until  February  or 
March  of  this  year,  when  several  conferences  were  had  and  a  reduc- 
tion was  tentatively  agreed  on  and  the  Commission  was  unofficially 
notified  that  a  reduction  would  be  made  and  go  into  effect  prior  to 
the  coming  shipping  season.  About  the  middle  of  April  the  Com- 
mission issued  an  order  for  a  further  hearing  to  be  held  in  Chicago 
op  May  0.  In  the  meantime  the  railroads  and  the  car  lines  had  con- 
cluded their  negotiations  and  agreed  upon  a  reduction  of  from  15  to 
30  per  cent.  Immediately  after  this  order  for  a  further  hearing  was 
Issued  1  came  to  Washington,  saw  the  full  Commission  in  chambers, 
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stated  that  a  reduction  in  the  rates  in  accordance  with  their  recom- 
mendations had  been  agreed  upon,  and  that  the  reduction  ranged 
from  15  to  25  per  cent,  and  asked  the  Commission  to  rescind  its  order 
for  a  further  hearing,  and  if  they  still  thought  that  the  reduction  was 
not  substantial,  that  it  make  an  order  based  upon  the  previous  hearings 
and  their  finding,  and  pointed  out  also  that  the  league  of  commission 
merchants,  so  prominent  in  these  hearings,  had,  through  its  official 
organ,  the  Fruitmen's  Guide,  over  the  signature  of  the  chairman,  Mr. 
Meade,  protCvSted  against  a  further  hearing. 

At  the  opening  of  the  session  on  May  0  the  statement  was  again 
made  to  the  Connnission  by  counsel  for  the  Pere  Marquette  that  a 
reduction  of  the  refrigeration  charges,  ranging  from  16  to  30  per 
cent,  had  been  agrwd  upon,  the  reductions  were  shown  to  the  Com- 
mission, a  statement  made  upon  information  that  no  complaints  had 
been  filed  with  the  Commission,  informal  complaints  or  any  others, 
since  the  hearing  in  June,  last  year,  and  a  motion  made  that  the 
hearing  be  indefinitely  postponed  on  the  reductions  that  had  been 
made  and  await  developments  as  to  whether  the  growers  and  ship- 
pers would  he  heard  to  complain.  The  Armour  Car  Lines  made  a 
motion  that  the  Commission,  if  it  were  not  satisfied  with  what  had 
been  done,  should  make  an  order  based  upon  the  finding  of  the  Com- 
mission, after  the  June  hearing,  as  to  the  rates  from  Michigan 
to  Boston,  Chicago,  Duluth,  Dubuque,  and  St.  Paul,  and  other 
points  where  the  Commission  said  the  rates  were  exorbitant,  and 
that  the  further  hearing  be  suspended  pending  a  settlement  of  the 
question  by  the  courts. 

I  desire,  if  the  committee  will  l)ear  with  me,  to  read  from  the 
record  with  respect  to  this  motion. 

Speaking  of  the  motion  to  make  an  order  upon  their  finding  that 
the  rate  to  these  points  were  exorbitant,  I  said : 

That  Is  the  position  we  have  consistently  taken  before  this  body  since  1901, 
but  the  question  has  never  yet  been  met  or  decided.  Personally,  I  would  prefer 
that  this  Commission  mnl\e  its  order.  I)ecause  it  Is  a  question  raised  In  good 
faith  and  one  that  we  would  like  to  have  the  opi)ortunity  of  testing  in  the 
courts.  I  observe  that  that  is  i)ractlcally  the  i)osition  of  these 'complainants 
here.  In  their  official  Fruit  Journal,  Mr.  George  F.  Mead,  a  member  of  the 
committee  which  has  this  prosecution  In  charge,  wrote  this  letter,  dated 
^prii  8 : 

••  I  have  written  botli  Mr.  Scales  and  Mr.  Ayi*e8  to-day  regarding  the  atti- 
tude to  be  talven  by  the  car  line  committee  on  the  reoi)ening  of  the  Michigan 
case  In  Chicago  on  May  IK  I  am  more  tlian  half  inclined  to  l>elieve  that  Davles 
Is  about  rijjht  when  he  claims  that  much  of  the  fault  lies  with  the  Commis- 
sion Itself  as  well  as  witli  the  railroads  and  private  car  lines.*' 

What  the  Commission  can  expect  to  learn  that  they  do  not  already  know  Is 
more  than  I  <'an  imagine.  It  seems  to  me  what  we  need  now  Is  action  and  not 
further  hearings.     •     •     • 

Here  is  an  official  (<iunnunicati<ai  in  the  Fruit  Trade  Journal  and  Produce 
Record,  under  date  of  May  1,  from  which  I  read  this  extract: 

The  following  statement  is  hande<l  to  the  Fruit  Trade  Journal  by  the  league's 
car  lines  conimittee  and  explains  itself: 

"The  refrigerator  car  lines  connnittee  of  the  national  league  has  been  and  Is 
now  of  the  opinion  tliat  the  Interstate  Commerce  Commission  erred  In  reo|)ening 
the  Michigan  case  of  June.  11K>4,  as  all  evidence  necessary  In  that  ease  has 
already  been  placed  before  the  Commission,  and  the  excessive  cost  of  Icing  cars 
been  fully  established.     Therefore  a  reopening  was  wholly  unnecessary." 

We  argued  further  in  support  of  the  motion  for  an  order  to  stop 
the  hearing,  that  if  it  be  true  that  the  rates  were  excessive  \ft  ^^^f^j^sijw 
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and  the  points  named,  there  is  no  difficulty  about  the  Commission 
]nakin^  an  order  as  to  those  particular  points,  and  the  matter  as  to 
the  other  points  could  stand  in  abeyance  until  that  question  was 
tested.     Quoting  the  precise  words  from  the  record,  it  continues: 

Now,  that  is  and  lias  been  the  r>oflition  of  the  Armour  Car  Lines,  and  we  say, 
speaking  for  ourselves  alone,  that  if  you  think  you  have  the  power  or  jurisdic- 
tion, make  an  order  and  permit  us  to  have  an  opportunity  of  testing  it 

We  recited  to  the  Commission  again  the  reduction  which  had  been 
made,  the  protest  of  the  real  complainants  against  a  further  hearing, 
and  we  said : 

Therefore  it  seems  to  me  that  it  is  proper  for  the  Commission  to  decide,  first, 
will  you  aceei)t  the  invitation  of  the  prosecutors  themselves  and  make  the  order 
on  what  you  have  got  and  |)ermit  us  to  test  this  matter,  or  will  you  consider  this 
suggestion  now  as  to  easing  the  situation,  which  is  the  best  these  people  can 
offer? 

Well,  the  motion  was  denied  and  witnesses  were  called  and  prac- 
tically the  same  ground  that  had  been  gone  over  in  the  previous  hear- 
ing was  gone  over  again,  except,  as  the  Commission  said,  the  scope 
of  the  hearing  was  enlarged  to  cover  other  points. 

I  now  want  to  go  bacK  still  another  hearing,  which  the  Commis- 
sion instituted  of  its  own  motion,  entitled  "  In  the  matter  of  the  trans- 
portation of  freights  by  common  carriers  in  cars  not  owned  by  said 
•  carriers."    A  hearing  was  ordered  for  October  10  of  last  year. 

That  hearing  it  was  supposed  it  was  concluded  after  a  three  days' 
session,  during  which  the  Armour  Car  Lines  were  again  prominently 
brought  to  the  fore.  No  order  was  ever  made  on  that  hearing,  and 
it  was  supposed  to  have  ended,  but  just  before  the  last  hearing,  on 
May  9,  in  the  Pere  Marquette  case,  a  subpoena  was  issued  command- 
ing Mr.  Bobbins  to  appear  and  be  examined  on  May  10  in  this  case. 
The  only  witness  called  in  this  further  hearing  in  the  matter  of 
transportation  of  freight  by  common  carrier  in  cars  not  owned  by 
said  common  carriers  affecting  the  Armour  Car  Lines  was  the  man 
Stryuckmans,  whose  testimony  you  have  all  heard  about,  Mr.  Rob- 
bins  not  being  called. 

I  want  to  read  a  page  or  two  from  the  record,  showing  our  protest 
on  this  hearing  and  the  statement  of  the  acting  chairman  of  the  Com- 
mission.    This  extract  from  the  record  shows  our  protest. 

The  chaii'man  announced  that  this  was  not  a  case  in  which  there 
were  parties  defendant.     I  said : 

No ;  but  it  is  a  case  whore  there  was  a  general  inquiry,  and  last  October  this 
was  the  final  suggestion  made  by  the  Commission.  "  subject  to  sucli  furtlier 
inquiry  as  the  Commission  may  think  necessary  to  make  in  this  case,  if  any, 
either  by  another  order  or  by  orders  calling  for  certain  data.  The  Inquiry  will 
be  suspended  now." 

That  was  the  suspension  in  October.     I  continued  further: 

Of  course,  it  would  be  implied  in  that,  if  there  was  to  be  another  hearing,  we 
were  to  be  given  some  opportunity  in  form  of  an  order  to  be  prepared  to  go  ou 
with  It. 

Then  the  chairman  said : 

Of  course,  it  is  not  a  case  like  where  there  are  formal  parties  made — it  is  not 
a  case  in  which  it  is  intended  to  make  an  order.  The  Commission  has  never 
made  an  order  formally  on  an  inquiry  for  the  purpose  of  getting  information 
tor  its  own  use  in  respect  to  how  far  there  may  be  abuses — violations  of  the 

law — ^and  I  think  it  would  be  d\tt\c\\\t  for  us  to  say  in  advance  just  to  define  the 

Bcope  of  what  inquiry  would  be  made. 
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At  last,  after  five  different  hearings,  we  are  told  bj  the  chairman  of 
the  Commission  that  in  hearings  of  this  character,  where  they  are 
ordered  by  the  Commission  for  the  purpose  of  finding  out  facts  and 
obtaining  information,  that  it  does  not  undertake  to  use  the  testimony 
in  cases  of  this  sort  as  a  basis  for  making  a  formal  order  under  the 
law  against  particular  carriers  or  parties  defendant. 

Is  not  the  question  pertinent,  What  has  been  the  purpose,  then,  of 
the  Commission  in  all  these  hearings,  wherein  the  Armour  car  lines 
have  been  taken,  so  to  speak,  by  the  scruff  of  the  neck  and  held  up  to 
public  condemnation?  Can  it  have  been  to  create  a  public  demand 
for  legislation  ?  Certainly  that  has  been  the  result.  Whatever  mB,y 
have  been  the  motive,  it  is  certain  that  the  interests  in  which  from 
fifteen  to  twenty  million  dollars  are  invested  have  been  put  in  jeop- 
ardy, and  we  view  with  alarm  the  possibilities  that  may  follow  if 
Congress  shall  give  to  this  Commission  unrestricted  power  over  this 
great  industry,  which  has  aided  in  building  up  the  great  fruit  and 
berry  industrv  of  this  country  as  it  stands  to-day. 

In  conclusion,  I  want  to  read  just  another  extract  from  Judge 
Grosscup's  address  before  the  Union  League  Club  on  the  private-car 
question.     He  said : 

•  •  •  The  private  car  is  a  necessity  of  modern  traffic.  The  private  car, 
with  its  refrigerator  accessories,  Is  one  of  the  most  helpful  and  useful  instru-  ^ 
ments  of  our  present  comfortable  life.  •  ♦  •  It  Is  that  car  that  we  are  con-  \ 
sidering ;  but  when  the  car  and  the  traffic  arrangement  with  the  railroad,  either 
for  icing  or  mileage  charges,  Is  given  such  discriminating  rates  that  It  repre- 
sents more  than  a  fair  return  for  the  capital  invested  in  the  car  and  the  deterio- 
ration of  the  car  and  the  cost  of  the  equipment,  as  where  it  amounts  to  three  or 
four  times  in  a  single  year  the  luver»tment  of  the  entire  plant — that  Is  only  a 
rebate  in  disguise.  But  when  we  come  to  get  at  this  question  there  are  a  thou- 
sand considerations  entering  into  it  A  hundred  considerations  that  I  can  not 
stop  even  to  refer  to,  8u<?h,  for  instance,  as  the  returns  for  the  firm  that  has  a 
private  car.  One  man  gets  a  return  because  he  keeps  the  wheels  continually 
turning;  his  business  permits  it.  But  another  man  keeps  the  wheels  turning 
only  a  quarter  of  the  time ;  his  business  does  not  permit  him  to  make  any  more 
use  of  the  car  than  that.    Are  we  to  estimate  it  on  the  car  that  is  always  busy? 

I  do  not  believe  we  need  much  legislation.  We  have  on  our  statute  books 
already  ample  provision  against  rebates,  except,  perhaps,  for  some  amendments 
in  the  matter  of  what  is  called  the  rights  of  men  who  ship  on  a  large  scale. 
For  the  men  who  ship  on  a  small  scale  the  rebates  and  provisions  of  the  statutes 
are  adequate. 

I  thank  you,  gentlemen,  for  your  attention. 

Senator  Foster  of  Louisiana.  Mr.  Urion,  do  you  object  to  plac- 
ing your  cars  under  the  jurisdiction  of  the  Commission,  if  they  are 
not  already  there?  Do  you  object  to  the  private  car  companies  Being 
subjected  to  the  same  rules  and  regulations  as  public  carriers? 

Mr.  Urion.  I  would  not  want  to  answer  that  yes  or  no,  but  if  I 
may  be  permitted  to  answer  it,  I  will  do  so  in  this  way :  The  attitude 
of  the  Commission  seems  to  be,  and  it  was  stated,  I  think,  in  the 
hearing  before  this  committee,  that  now  the  industry  has  been  built 
up  where  it  may  be  a  profitable  thing  for  the  owner  who  furnishes 
the  car  and  the  refrigeration,  that  the  railroads  ought  now  to  be 
compelled  to  do  that,  and  the  tendency  is  to  extend  the  hand  of  pater- 
nalism to  another  corporation  and  to  take  away  from  the  owner  who 
has  built  up  the  business,  who  has  borne  the  heat  and  burden  of  the 
day,  with  all  the  risks  incident  to  building  up  a  business  of  this  kind, 
to  let  him  step  down  and  out ;  but  we  fear  that  if  we  are  placed  uudex: 
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the  Interstate  Commerce  Commission,  as  it  is  now,  in  the  dual 
capacity  with  which  it  is  empowered,  that  of  seeking  out  and  then 
indicting  and  afterward  sitting  as  a  judge,  our  business  would  suffer 
greatly. 

Senator  Foster  of  Louisiana.  Would  there  be  any  greater  danger 
to  the  private  car  companies  than  there  is  to  all  the  railroad  syst^ns? 

Mr.  Urion.  Well,  we  feel  that  we  have  already  been  found  guilty. 
I  think  I  have  said  enough  here  to-day  to  show  that  the  Commission 
first  found  us  guilty  and  then  proceeded  to  hear  testimony,  and  they 
never  have  put  us  in  a  position  where  we  could  have  any  right  of 
appeal. 

Senator  Foster  of  Louisiana.  The  position  of  your  company  is  a 
denial  of  the  jurisdiction  of  the  Commission. 

Mr.  Urion.  No;  it  is  not  so  broad  as  that.  I  do  not  know  whether 
you  were  present  in  the  earlier  part  of  my  remarks. 

Senator  Foster  of  Louisiana.  No;  I  was  absent.  Do  you  admit 
that  the  Conunission  has  jurisdiction  over  you? 

Mr.  Urion.  It  may  have  jurisdiction  over  us. 

Senator  Foster  of  Louisiana.  I  am  speaking  of  the  attitude  of 
your  corporation.  Do  they  admit  or  deny  the  jurisdiction  of  the 
Commission  ? 

Mr.  Urion.  We  neither  admit  nor  deny.  This  is  the  situation: 
If  the  service  which  the  company  renders,  that  of  refrigeration,  is 
one  of  the  instrumentalities  oi  carriage,  then  we  are  within  the  act. 

Senator  CuLL03f.  The  truth  about  it  is  that  neither  one  of  you, 
neither  the  Armour  Car  Company  nor  the  Interstate  Commerce 
Commission,  know  whether  j'ou  are  under  the  law  or  not. 

Mr.  Urion.  No  ;  and  we  have  been  trying  to  have  that  settled. 

Senator  Foster  of  Louisiana.  That  is  what  I  am  trying  to  get  at. 
That  is  an  unsettled  question,  you  say.  Now,  have  you  any  objec- 
tion to  Congress  settling  the  question  and  putting  you  in  the  same 
cat^orv  as  a  railroad  corporation? 

llfG.  Urion.  Well,  we  would  not  know  how  far  we  could  go  on.  If 
we  were  put  under  the  Interstate  Commerce  Commission  we  would 
not  know  how  much  further  we  could  go  and  develop  the  industry 
which  we  have  developed  or  have  been  so  very  largely  instrumental 
in  developing  up  to  tne  present  time,  because  the  Commission  has 
expressed  itself  as  believing  that  the  private-car  service  ought  to  be 
eliminated  entirely;  and  I  fear  that  if  we  are  put  under  the  Inter- 
state Commerce  Commission  the  time  is  very  near  when  our  prop- 
erty will  be  confiscated;  and  when  I  say  confiscated,  I  mean  in  the 
sense  that  the  rates  will  be  put  down  so  low  that  we  can  not  exist. 
The  Commission  has  already  expressed  itself  that  the  refrigeration 
ought  to  be  done  at  the  actual  cost.  Now,  we  could  not  last  a  week 
on  that. 

Senator  Foraker.  I  will  forego  the  privilege  of  asking  any  ques- 
tions. 

Mr.  Urion.  I  have  here  a  bunch  of  letters  from  growers  and  ship- 
pers in  Michigan  and  in  Georgia,  and  I  should  like  permission  to 
nave  them  go  into  the  record. 

Senator  Foraker.  Let  them  come  in  at  this  point. 
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The  letters  are  as  follows : 

Fort  Valley,  Ga.,  May  5, 1905. 

Senator  Stephen  B.  Elkins, 

Chairman  Senate  Committee  on  Interstate 

Commerce  Commission,  Washington,  D.  C. 

Dear  Sir:  I  am  informed  that  your  committee  has  now  under  in- 
vestigation the  conduct  and  operation  of  what  is  known  as  private 
car  lines.  In  view  of  the  fact  that  this  section  is  very  much  inter- 
ested in  all  that  pertains  to  the  transportation  of  fruit,  and  as  I  am 
personally  interested,  being  a  grower,  I  deem  it  proper  that  I  should 
give  you  my  views,  which  probably  represent  the  views  of  most  of  the 
growers  in  this  section  upon  this  question. 

First,  I  think  it  absolutely  necessary  to  the  proper  transportation 
of  perishable  fruits  requiring  refrigeration  that  this  transportation 
be  performed  by  private  car  lines,  such  as  the  Fruit  Growers'  Express. 

The  reasons  are  many  and  obvious  why  any  particular  railroad 
could  not  furnish  equipment  necessary  in  this  business.  The  Fruit 
Growers'  Express  in  operating. their  business  last  season  at  this  point, 
from  which  point  they  handled  1,000  carloads  of  peaches  and  plums, 
gave,  I  think,  very  satisfactory  service,  as  there  were  practically  no 
complaints  at  the  manner  in  which  they  handled  the  crop  from  this 
section. 

It  is  also  true  that  the  service  that  they  are  giving  now  is  much 
Ijetter  than  the  service  obtained  when  there  were  two  or  more  inde- 

f)endent  bidders  for  this  business.  It  seems  that  when  the  responsi- 
)ilities  of  providing  ice  and  cars  is  placed  upon  one  line  that  they 
realize  this  and  act  accordingly,  providing  ahead.  While  I  think 
that  the  time  will  come  when  cheaper  transportation  will  be  necessary 
in  order  to  make  the  business  profitable,  up  to  now  the  growers  have 
been  able  to  pay  the  price  charged  by  the  car  lines  and  the  railroads 
and  still  make  profit  on  the  business. 

I  am  not  prepared  to  say  whether  the  rates  charged  are  entirely 
fair,  nor  can  I  say  that  they  are  unfair,  as  upon  this  question  my  in- 
formation is  not  sufficient  for  me  to  base  an  opinioL,  but  I  wish  to  add 
that  I  think  tlie  Fruit  Growers'  Express  have  handled  the  crop  in 
such  a  manner  as  to  give  general  satisfaction. 
Very  respectfully, 

Louis  L.  Brown. 


Trust  Company  of  Georgia, 

Atlanta,  Ga.,  May  15,  1905, 
Hon.  Stephen  D.  Elkins, 

Chairman  Committee  Interstate  and  Foreign  Commerce, 

Washington,  D.  C. 

Dear  Sir:  Our  attention  has  been  called  to  the  recent  agitation 
in  Congress  regarding  the  private  refrigerator  car  lines,  and  as 
owners  of  the  controlling  interest  in  the  Atlanta  Ice  and  Coal  Com- 
pany, of  this  city,  and  the  Crystal  Ice  Company,  of  Chattanooga, 
Tenn.,  composing  the  largest  ice  manufacturing  plants  in  the  South, 
we  are  naturally  interested  in  any  legislation  affecting  the  operation 
of  private  car  lines,  as  a  large  percentage  of  our  product  is  supplied 
to  such  companies.    We  understand  your  comuviU/^  \a  tlqtw  ^^xjisA- 
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ering  this  question,  with  the  view  of  ascertaining  the  facts  govern- 
ing the  private  car  lines  operations,  and  being  closely  identified  with 
the  fruit  industry  in  this  State,  in  that  all  the  ice  required  at  Atlanta, 
Chattanooga,  Tenn.,  and  Rome,  Ga.,  is  furnished  through  the  com- 
panies above  mentioned,  for  icing  and  reicing  of  refrigerator  cars, 
we  deem  it  proper  that  you  should  be  given  me  benefit  of  our  view 
of  the  situation  in  this  territory. 

Prior  to  our  acquisition  to  these  several  ice  plants  they  were  in  a 
very  run-down  condition,  and  the  requirements  of  the  fruit  movement 
in  refrigerator  cars  were  such  that  it  was  necessary  to  practically  re- 
build them  to  enable  us  to  contract  to  furnish  all  requirements. 

We  have  invested  very  large  sums  of  money  in  Atlanta  and  Chat- 
tanooga, and  feel  that  any  legislation  tending  to  discourage  the  fruit 
industry,  by  creating  lack  oi  confidence  in  the  transportation  facili- 
ties, is  injurious  to  our  investments,  as  well  as  that  of  the  many 
large  growers. 

Through  the  exclusive  contracts  now  existing  between  the  Armour 
Car  Lines  and  railroads  in  this  section,  they  are  enabled  to  contract 
in  advance  for  such  ice  as  will  be  required  for  the  entire  movement. 
We  do  not  believe  that  the  railroad  companies  could  profitably  under- 
take to  own  sufficient  equipment  to  meet  the  requirements  and,  in 
addition,  we  could  not  contract  with  the  various  roads  for  ice  supply 
to  the  same  advantage  and  with  the  same  accuracy  that  we  do  under 
the  plan  of  one  company  handling  the  entire  business. 

In  connection  with  our  plants,  which  have  a  combined  daily  capac- 
ity at  Atlanta  and  Chattanooga  of  500  tons,  we  have  a  refrigerated 
storage  capacity  of  13,000  tons. 

In  order  to  meet  the  demands  of  the  fruit  business,  as  well  as  local 
trade,  we  have  to  commence  filling  our  storage  rooms  in  February 
and  March,  and  to-day,  under  notices  from  the  car  lines  of  their 
requirements,  we  have  in  storage  5,000  tons  of  ice,  which  would  be  a 
heavy  loss  to  ourselves  and  the  car  lines  should  any  disaster  befall 
the  fruit  crop  now  developing  for  shipment  in  June,  July,  and 
August. 

We  refer  to  lack  of  confidence  in  the  transportation  facilities.  By 
this  we  mean  that  we  have  grave  doubts  of  the  abilitj^  of  the  various 
railroads  to  invest  sufficient  money  in  owning  refrigerator  equip- 
ment to  meet  the  growing  demands.  We  believe  that  plan  would 
block  any  developments  of  fruit  growing  in  new  territories  where 
the  railroads  did  not  enjoy  a  fruit  traffic,  necessitating  the  owner- 
ship of  refrigerator  equipment. 

Under  the  present  plan  in  this  State  all  sections,  however  remote, 
have  equal  opportunities  to  secure  refrigerator  service,  and  we 
believe  the  service  now  open  to  all  sections  has  been  the  strongest 
factor  in  the  development  of  this  valuable  industry  in  Greorgia. 

We  should  like  to  have  had  an  opportunity  of  appearing  m  person 
before  you,  but  find  it  impossible,  so  take  this  means  of  presenting 
our  views. 

Yours,  very  truly, 

E.  Woodruff,  President. 
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Fort  Valley,  Ga.,  May  12^  1905. 
Senator  Stephen  B.  Elkins, 

Washington^  D.  C. 

Dear  Sir  :  I  learn  that  your  committee  is  now  engaged  in  investi- 
gating the  situation  in  reference  to  private  car  lines. 

Being  a  grower  of  peaches  of  considerable  experience,  having  been 
en^ged  in  growing  peaches  for  market  for  a  number  of  years  and 
being  interested  in  anything  that  pertains  to  this  industry.  I  write 
to  inform  you  in  reference  to  the  transportation  facilities  lurnished 
the  growers  in  this  section  by  the  Fruit  Growers  Express. 

Since  the  Fruit  Growers  Express  has  had  exclusive  control  of  the 
shipments  from  this  place  the  service  has  been  better  than  ever  before 
and  has  been  entirely  satisfactory  to  myself  and,  so  far  as  I  know,  to 
others  growing  fruit  for  market. 

I  think  that  the  rates  charged  are  reasonable  for  the  service  fur- 
nished, and  that  so  far  as  the  facilities  here  are  concerned  they  are 
entirely  satisfactory  as  at  present  furnished. 

I  trust  that  your  committee  will  not  see  fit  to  make  any  change  in 
the  business  here. 

Very  truly,  yours, 

R.  S.  Braswell. 


The  Macon  Ice  Delivery  Company, 

Macon,  Ga,,  May  11, 1906. 
Hon.  Stephen  B.  Elkins, 

Chairman  Committee  Interstate  and  Foreign  Commerce, 

Washington,  D.  C. 

Dear  Sir  :  We  have  noticed  considerable  agitation  in  reference  to 
the  operation  of  private-car  lines,  in  which  our  business  interests  are 
largely  interested  in  the  transportation  and  icing  of  fruit  cars.  We 
are  the  largest  ice  manufacturers  in  the  South,  and  are  located  with 
our  different  plants  in  the  center  of  the  fruit  industry,  and  should  this 
investigation  as  to  the  ownership  of  car  lines  and  the  way  in  which 
they  should  be  operated  prove  detrimental  to  the  interests  of  the  ice 
manufacturers  and  the  fruit  growers,  would  cause  considerable  loss 
to  us. 

We  have  been  handling  the  ice  situation  for  the  supplying  of  the 
fruit  refrigeration  for  the  past  fifteen  years  very  satisfactorily  to  both 
the  operator  of  the  car  lines  and  ourselves  as  manufacturers. 

Prior  to  1898  there  were  operating  in  this  section  from  three  to  six 
different  refrigerator  lines,  which  was  very  unsatisfactory  to  the  ice 
manufacturers,  also  to  the  fruit  shippers.  These  different  lines  had 
a  limited  number  of  cars,  and,  as  the  fruit  industry  progressed,  the 
refrigerator  lines  were  unable  to  meet  their  demands.  About  1898 
the  Armour  Car  Line  entered  this  territory,  and  their  facilities  having 
proved  adequate  and  service  satisfactory,  they  became  quite  a  factor 
m  this  line,  and  since  that  time  they  have  arranged  with  the  fruit 
growers  and  the  ice  manufacturers  to  handle  the  fruit  industry 
exclusively. 

Again,  this  business  is  increasing  wonderfully,  and  is  about  six 
times  the  volume  now  that  it  was  at  that  time,  consequently  it  calls 
for  larger  supply  of  ice  and  increase  of  facilities  for  the  manufacture 
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of  same.  Having  contracted  with  Armour  for  a  specific  amount  for 
this  purpose,  we  accordingly  erected  two  of  the  largest  ice  plants  in 
the  entire  South.  The  Armour  Car  Lines  contract  with  us  each  year 
for  a  specific  amount  for  supplying  the  frilit  business  in  Georgia  and 
Florida,  and  for  this  reason  we  are  in  position  to  know  about  how 
much  ice  to  manufacture  and  store  tor  this  purpose,  having  a 
^aranteed  amount  to  be  taken  by  the  car  lines.  We  consider  this 
mformation  very  valuable  to  the  manufacturers,  and  through  the 
business-like  methods  of  the  car  lines  we  were  in  a  position  to  make 
contracts  and  ^arantee  supplying  all  of  the  ice  necessary  to  refrig- 
erate the  fruit  m  this  section. 

Our  main  object  in  writing  you  about  the  car  line  is  with  the  hope 
that  the  committee  will  not  disturb  the  present  situation,  as  it  may 
cause  considerable  loss  to  the  ice  manufacturers  as  well  as  to  the 
fruit  growers.  The  encouraging  of  the  fruit  industry  we  consider 
partly  due  to  the  prompt  service  of  the  car  lines  and  the  ability  of  the 
ice  manufacturers  to  supply  the  ice. 

We  believe  that  this  business  is  in  its  infancy  in  the  South,  and  no 
obstacles  should  be  put  in  the  way  of  the  growth,  raising,  and 
refrigeration  of  the  fruit  for  shipping  purposes. 

We  further  beg  to  state  that  our  investment  in  the  manufacture  of 
ice  represents  over  half  a  million  dollars,  and  for  this  reason  you  can 
readily  understand  why  we  are  so  eagerly  interested  in  this  movement. 

We  trust  that  we  have  made  ourselves  plain  on  this  subject,  and 
should  you  desire  to  communicate  with  us  on  any  question  we  will 
cheerfully  furnish  j^ou  the  desired  information  requested. 

Thanking  you  in  advance,  we  are, 
Yours,  very  respectfully, 

The  Macon  Ice  Delivery  Company, 
N.  M.  BiiOCK,  President. 


Allegan,  Mich.,  November  tf,  190S, 
Fruit  Growers  Express, 

Grand  Rapids^  Mich, 

Gentle3ien  :  I  see  in  one  of  the  local  papers  stating  that  the 
Armour  car  service  was  robbing  fruit  growers  in  high  rates  of  icing. 
I  do  not  know  how  we  could  get  along  without  their  service. 

In  1902  and  1903,  as  a  small  buyer,  I  used  74  Armour  refrigerator 
cars  in  shipping  peaches  to  eastern  markets.  Their  service  has  been 
first  class  in  every  respect.  At  Fennville  this  season  I  loaded  45  cars, 
and  had  their  representative's  (Mr.  Woodward's)  service  in  keeping 
cars  iced,  and  which  he  did  in  first-class  shape.  No  shipper's  wants 
went  unattended  if  work,  night  and  day,  would  help  them  to  cars,  and 
found  him  a  gentleman  in  every  respect. 

Hoping  I  will  have  to  use  a  great  many  Armour  cars  next  season, 
allow  me  to  thank  you  for  your  A  1  service  that  I  have  received. 
I  beg  to  remain,  yours,  truly, 

F.  M.  Johnson. 
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LuDiNGTQN  Fruit  Company, 
Lvdington^  Mich.,,  October  5,  1904- 
Armour  Car  Line,  Chicago,  III. 

Dear  Sir:  Our  car  shipping  has  closed  for  this  year.  We  have 
sent  out  some  23  cars,  more  than  any  previous  year.  We  have  had 
prompt  and  courteous  service  from  your  Mr.  Geeslin,  and  are  pleased 
to  express  our  satisfaction  with  his  dealings  in  every  way. 

Trusting  we  may  have  the  pleasure  of  meeting  him  another  year, 
.we  are, 

N  Very  truly,  yours, 

L.  F.  Co., 

H.  T.  Blodgett,  Matmger. 


Brunswick,  Mich.,  October  1, 1903. 
Fruit  Growers  Express,  Chicago^  III. 

Gentlemen  :  As  a  great  deal  has  been  said  in  regard  to  the  icing 
charges  of  your  company,  we  feel  as  though  we  shoflld  speak  a  word 
for  the  excellent  service  we  have  had. 

Your  line  of  refrigerators  placed  at  our  command  has  enabled  us 
to  pay  the  grower  a  good  price  for  his  fruit. 

A  word  of  explanation  here  may  be  of  benefit  to  you.  Tliis  loading 
station  is  simply  a  crossroads,  ana,  while  we  have  warehouses,  we  ai*e 
not  prepared  to  place  anything  under  ice  until  we  get  a  car,  and,  of 
course,  it  is  impossible  for  anyone  to  tell  just  how  much  fruit  is 
coming.  And  if  on  the  afternoon  of  some  hot  day  we  receive  4  cars 
of  fruit  and  only  2  cars  to  put  it  in,  what  would  we  do  without  plenty 
of  reserve  cars  to  fall  back  on?  Now,  to  the  point;  if  we  did  not 
know,  we  could  step  to  the  phone  and  call  for  any  number  cars  we 
wanted  and  have  them  on  the  first  train,  we  would  surely  have  to 
cut  the  price  to  the  grower. 

Therefore,  we  say  success  to  the  Fruit  Growers  Express. 
Yours, 

Carbine  &  S keels. 
Per  E.  T.  Carbine. 


Chicago,  Im..,  October  5, 1904. 
H.  M.  Mead, 

(Agent  Amour  car  lines.) 

Benton  Harbor,  Mich. 

Dear  Sir  :  I  am  leaving  this  afternoon  rather  unexpected  and  with- 
out time  to  call  upon  you,  and  therefore  take  this  opportunity  of 
bidding  you  good-bye  and  thanking  vou  for  the  courtesy  and  good 
treatment  extended  me  personally,  and  also  wish  to  thank  you  for  the 
most  perfect  and  prompt  service  in  furnishing  us  with  F.  G.  E. 
refrigerator  cars,  which  we  have  had  the  pleasure  of  using  this  season 
without  a  single  loss  or  complaint. 

Again  thanking  you  for  your  many  favors,  and  trusting  that  the 
writer,  J.  A.  Shea,  may  have  the  pleasure  of  meeting  vou  in  the 
Michigan  peach  belt  another  season,  I  remain, 
Yours,  respectfully, 

5,  ^•^ffiLK* 
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New  Era,  Mich.,  October  i,  1903. 

Fruit  Growers  Express  Company, 

Chicago^  III, 

Gentlemen  :  I  wish  to  express  to  you  my  complete  satisfaction  in 
regard  to  the  refrigerator-car  service  we  have  received  this  season. 
We  have  used  31  of  your  cars  for  peaches,  and  in  every  instance  we 
have  received  the  cars  just  when  we  ordered  them,  and  the  fruit  has 
always  arrived  in  fine  condition,  showing  that  the  cars  were  well 
looked  after  while  in  transit.  We  consign  most  of  our  fruit  to  east- 
ern markets,  and  last  season  as  well  as  this  we  received  no  complaints 
whatever,  while  every  year  before  we  would  lose  several  cars  of  fruit 
outright  on  account  of  poor  cars  and  neglect  on  the  part  of  the  rail- 
way company  to  keep  them  iced.  We  consider  the  price  we  have'  to 
pay  for  the  cars  a  small  item  in  comparison  to  the  service  we  receive, 
and  sincerely  hope  you  will  continue  to  operate  your  cars  on  this  line. 
Very  truly,  yours, 

J.  B.  Conger. 


Hart  Cedar  and  Lumber  Company, 

Hart^  Mich.^  October  16^  1903. 
Fruit  Growers  Express, 

Chicago^  III, 

Gentlemen  :  I  notice  that  some  of  the  Chicago  papers  have  criti- 
cised your  company  in  some  of  your  business  methods.  In  doing  so 
I  feel  that  they  have  done  you  an  injustice,  at  least  so  far  as  I  am 
able  to  judge  from  my  own  business  relations  with  you  and  from 
observations.  In  previous  years  we  shippers  have  been  unable  to  get 
cars  suitable  for  iruit  shipment,  and  wnen  we  did  the  majority  of 
them  were  so  poorly  iced  that  fruit  reached  its  destination  in  a  badly 
spoiled  condition.  They  may  have  been  a  little  cheaper  than  yours  at 
the  time,  but  much  more  expensive  in  the  end. 

Your  company  have  supplied  cars  at  once  when  wanted,  and  they 
always  carried  the  fruit  to  its  destination  in  first-class  condition. 
I  am,  yours,  very  truly, 

J.  K.  Flood. 


The  Wm.  M.  Fisher  &  Sons  Co., 

Grand  Rapids^  Mich.,  October  P,  1903. 

The  Fruit  Growers  Express  Company, 

Grand  Rapids,  Mich. 

Gentlemen:  I  wish  to  thank  your  company,  and  especially  your 
agent,  Mr.  F.  E.  Walcott,  for  the  valuable  services  rendered  me  dur- 
ing the  peach  season,  and  can  not  speak  too  highly  of  your  cars. 
Your  cars  have  been  sent  to  our  loading  stations  promptly,  well  iced, 
and  had  it  not  been  for  these  cars  would  have  had  to  discontinue  diip- 
inents  in  the  heaviest  part  of  the  season  on  account  of  the  poor  time 
the  railroad  companies  were  making,  and  no  doubt  the  other  shippers 
were  in  the  same  way.  The  service  given  by  the  railroad  company 
was  very  discouraginff  to  the  shippers  this  season,  and  had  it  not  been 
for  the  fine  quality  of  your  cars  they  would  have  had  to  discontinue 
shipments  and  either  sold  their  fnxit  dose  home  or  let  it  perish,  and 
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it  probably  would  have  been  the  latter,  as  the  home  market  was  nearly 
always  overstocked. 

For  your  information  I  will  mention  a  case  where  we  shipped  a  car 
of  peaches  and  a  car  of  potatoes  from  Grand  Rapids,  both  on  Thurs- 
day. The  car  of  potatoes  arrived  at  Columbus  Sunday,  a.  m.,  and 
the  peaches  not  until  Monday  about  noon,  and  the  rate  is  over  double 
on  peaches. 

We  have  shipped  close  around  200  cars  this  season,  and  in  nearly 
every  instance,  and  where  the  cars  have  been  delayed,  the  fruit  has 
arrived  in  good  condition,  and  as  we  expect  to  be  in  the  peach  deal 
again  next  season,  we  assure  you  that  we  can  not  get  along  without 
your  cars,  and  if  they  were  taken  from  this  section  would  discontinue 
shipments. 

Thanking  you  again  for  your  valuable  services,  and  wishing  you 
continued  success,  1  am, 

Very  truly,  yours,  Wm.  M.  Fisher. 


Michigan  State  Horticultural  Society, 

Shelby,  Mich.,  October  7,  1903. 
Fruit  Growers  Express  Company, 

Chicago,  III. 

Gentlemen  :  Mr.  H.  J.  Hark  asked  me  to  write  you  a  letter  stating 
my  grievances  and  appreciation  of  vour  car  service.  Of  the  former 
I  have  none,  but  I  can  say  that  I  fully  appreciate  the  servicr'  you  have 
given  me  in  the  way  of  keeping  us  supplied  with  cars  and  the  prompt 
attention  you  have  given  to  shipments,  and  hope  we  may  have  a  con- 
tinuation of  your  car  service  in  the  shipment  of  fruit  another  year. 
Very  truly,  yours,  » 

C.  F.  Hale. 


Fennville,  Mich.,  October  7,  1903, 
Fruit  Growers  Express, 

Grand  Rapids,  Mich. 

Gentlemen:  I  beg  to  say  that  the  Fruit  Growers  Express  have 
given  complete  satisfaction  this  season.  My  business  has  been  given 
llie  best  of  attention.  Iced  cars  have  been  placed  promptly  when 
ordered  and  Icept  well  iced,  and  am  satisfiea  shipments  nave  been 
carefully  cared  for  while  in  transit.  Without  this  service,  am  satis- 
fied we  would  not  have  been  so  well  cared  f(^r  hsid  we  been  obliged  to 
depend  upon  system  or  line  cars  of  insufficient  ice  capacity.  From 
the  standpoint  of  a  large  shipper  on  the  Pere  Marquette  and  other 
lailroads  in  Michigan,  think  the  present  arrangement  entered  into 
between  the  various  Michigan  railroads  and  the  Fruit  Growers  Ex- 
press is  for  the  best  interest  of  all  fruit  shippers,  not  only  from  a 
car  standpoint,  but  also  the  attention  and  service  which  goes  with  it. 

I  wish  to  add  that  Mr.  J.  M.  Woodward,  representing  the  Fruit 
Growers  Express  at  Fennville  this  season,  has  rendered  his  companv 
good  service  and  has  done  everything  possible  to  take  good  care  of  aU 
shippers. 

Yours,  truly,  C^i^A*  Qn^^-^^. 
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Mattawan,  Mich.,  September  SO^  190S7 
We,  the  undersigned  fruit  CTOwers  and  shippers  of  Mattawan^ 
Mich.,  hereby  certify  that  we  have  received  good  service  from  the 
Fruit  Growers  Express  Company,  cars  being  kept  clean  and  well 
iced. 

B.  E.  Wheeler. 
W.  C.  Mosier. 

D.  O.  Rix. 
Geo.  Pugsley. 
G.  W.  Young. 

E.  L.  Heath. 
W.  H.  Miller., 
A.  L.  Wood. 


Fremont,  Mich.,  September  29^  1903. 

Armour  Car  Lines,  Chicago^  III. 

Gentlemen  :  I  wish  to  express  .my  appreciation  to  you  for  the 
excellent  car  service  that  vou  have  rendered  us  here  this  season.  Cars 
have  always  arrived  here  on  time  when  ordered  and  alwavs  well  iced. 
I  wish  to  make  the  suggestion  that  you  establish  an  icing  station 
next  year,  either  liere  or  at  White  Cloud,  as  at  least  a  day's  time  is 
lost  by  having  my  cars  go  via  Grand  Rapids.  If  there  was  an  icing 
fetation  here  they  could  go  direct  to  Port  Huron  via  Baldwin.  Kindly 
consider  this. 

Respectfully,  yours, 

W.  H.  Blodget,  Jr., 
With  W,  H,  Blodget  Co,^  Boston^  Masa.^  Worcester^  Mass. 


Hart.  Mich.,  September  28^  1903. 

Fruit  Growers  Express,  Chicago^  III, 

Gentlemen  :  We  are  more  than  satisfied  with  the  way  you  have 
handled  our  fruit  from  Hart  station,  and  we  want  vou  to  stay  with  us 
during  the  api)le  and  potato  season,  and  also  we  want  you  to  come 
back  next  season  and  handle  our  l>erries,  cherries,  peaches,  and  plums. 
With. your  services  we  have  been  able  to  induce  buyers  to  come  and 
buy  our  fruit  and  produce,  and  get  much  more  than  we  could  get  by 
the  old  way.  We  want  vou  to  stay  right  with  us.  I  have  had  a 
large  amount  of  fruit  of  my  o^\n  to  handle,  and  your  express  has  been 
a  great  help  to  nie. 

I  am,  etc.,  '   T.  S.  Gurney. 


SiiELRY,  Micil,  September  28^  1903. 
Fruit  Growers  Express,  Chicago^  III, 

Gentlemen  :  Now  that  the  fruit  business  is  ended  for  this  season, 
we  wish  to  say  that  your  service  has  been  very  satisfactory  in  every 
detail. 

7'he  only  loss  that  we  had  from  fruit  "  going  down ''  was  when  we 
tried  to  avoid  the  icing  charg^ia  V>y  ^\v\^\i\\\^  «.eross  the  lake  to  meet 
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an  iced  car  on  other  side.  We  are  convinced  that  the  service  you  have 
given  us  is  the  best  manner  of  handling  fruit,  and  that  the  same 
arrangement  can  be  made  next  season. 

AVhen  you  first  began  operating  here  and  the  proposition  appeared 
to  be  coercive,  the  writer  did  not  consider  it  quite  the  right  treatment, 
but  to-day  am  only  too  willing  to  express  my  appreciation  of  the  mat- 
ter in  every  detail. 

Thanking  you  for  past  favors,  and  hoping  to  see  you  in  field  next 
season,  I  am, 

Very  truly,  yours,  F.  E.  Lewellyn. 


September  28,  1903. 
Fruit  Grower  :  Express,  Benton  Ilarbor, 

Dear  Sirs:  I  have  used  a  great  number  of  your  cars  this  season 
and  they  have  carried  well.     I  have  no  complaint  to  make  against 
your  service ;    it  has  proven  satisfactory,  ancl  think  a  good  move  to 
have  your  cars,  as  it  assures  shippers  of  equipment. 
Yours,  truly, 

T.  B.  Sullivan. 


Bailey,  Mich.,  September  26^  1903. 
The  Fruit  (trowers  Express, 

Chicago  J  III,: 

This  is  to  certify  that  I  have  used  KJ  of  your  iced  airs  this  season 
for  shipping  poaches,  and  that  all  have  Iwen  well  iced,  clean,  and 
satisfactorj',  and  have  l)een  well  pleased  with  the  service,  and  also 
with  the  courtesy  extended  by  your  company. 

H.  Barnum. 


Lowell,  Mich.,  September  26^  1903. 
Fruit  Growers  Express, 

Grand  Rapids,  Mich. 

Gentlemen  :  We  wish  to  say  that  the  refrigeration  service  here, 
through  the  efficient  services  of  vour  agent,  Mr.  J.  R.  King,  has  been 
very  satisfactory  this  year,  ancl  it  is  our  earnest  request  that  you 
place  the  same  man  in  this  territory  again  next  season,  if  possible. 

Thanking  you  for  this  favor,  we  remain. 
Yours,  truly, 

LOVELAND  &  HiNYAN. 


Ix)WELL,  Mich.,  September  26^  1903. 
Fruit  Growers  Express, 

Grand  Rapids,  Mich. 

Genti^emen:    We  are  well  pleased  with  the  refrigeration  service 
that  has  been  furnished  at  this  point  this  season. 
Yours,  truly, 

Thomas  &  Giles. 
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Shelby,  Mich.,  September  26 j  190S. 
Fruit  Growers  Express, 

Chicago^  III. 

Gentlemen:  I  beg  to  advise  you  that  your  service  has  given  us 
entire  satisfaction  during  the  {)ast  season.  It  has  enabled  us  to  get 
in  outside  buyers  for  our  fruit,  they,  knowing  that  their  interest 
will  be  protected.  We  are  able  with  your  cars  to  reach  any  market 
and  feel  they  will  have  proper  attention  through  to  destination,  and 
hope  we  will  be  able  to  enjoy  your  service  another  season. 
Yours,  truly, 

I.  W.  LooMis. 


Saranac,  Mich.,  September  S5j  1903. 
Fruit  Growers  Express, 

Grand  Rapids^  Mich. 

Gentlemen:  I  am  well  pleased  with  the  refrigerator  service  that 
I  have  received  this  season.     It  is  a  vast  improvement  on  what  we 
have  had  in  the  past. 
Yours,  truly, 

S.  E.  Tucker. 


St.  Joseph,  Mich.,  September  25^  1903. 
Fruit  Growers  Express. 

Gentlemen:  I  wish  to  compliment  you  for  your  splendid  service 
gjiven  to  our  firm  in  Michigan  this  season.  I  beg  to  mention  espe- 
cially the  prompt  and  active  service  rendered  us  by  your  Mr.  J.  M. 
Woodward,  at  Fennville,  Mich.,  which  I  can  assure  you  was  appiv- 
ciated  very  mucli  by  myself  and  the  firm  I  represent.  Thanking 
you  very  much  for  same, 
T^ours,  truly, 

Angeix)  Descalzi, 
Representing  Descalzi  Fruit  Co.^  Pittsburg.,^  Pa. 


Shelby,  Mich.,  September  24^  1903. 

The  Fruit  Growers  Express  Company, 

Chicago. 

Gentlemen  :  We  wish  to  express  our  satisfaction  with  the  car  and 
refrigerator  service  given  us  by  your  company  during  the  season  just 
drawing  to  a  close.  At  no  time  have  we  sunered  for  lack  of  trans- 
portation, and  we  have  been  enabled,  by  your  service,  to  put  our 
fruit  into  any  market  that  we  thought  desirable,  which  we  think  is 
very  much  to  our  advantage. 
Yours,  very  truly, 

Wylie  Bros. 
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LuDiNOTON  Fruit  Company, 
LudingtoUj  Mich,^  September  24,  1903. 
Fruit  Growers  Express, 

Grand  Rapids^  Mich.: 

This  is  to  certify  that  the  service  given  us  during  the  present 
season  has  been  entirely  satisfactory,  and  we  appreciate  the  attention 
given  us  by  your  representative  at  this  point. 

LuDiNGTON  Fruit  Co., 
Smith  Hawley,  Secretary. 


Fremont,  Mich.,  September  30^  1903. 

Fruit  Growers  Express,  Chicago^  III. 

Gentlemen  :  In  regard  to  your  service  we  are  very  well  satisfied, 
and  has  been  a  great  benefit  to  the  fruit  trade.  We  have  had  the  best 
of  service  in  every  respect. 

Yours,  truly,  W.  F.  Hillyard  &  Son. 


Reeman,  Mich.,  September  30^  1903. 
Fruit  Growers  Express. 

Gentlemen  :  Your  car  service  has  Ixjen  excellent.  We  received 
cars  regularly  and  have  been  well  iced.  Thanking  you  for  past  favors, 
we  remain, 

Yours,  truly,  Boyd  Bros., 

Reeman^  Mich. 


Fennville,  Mich.,  October  (9, 1903. 

Fruit  Growers  Express,  Grand  Rajnds^  Mich. 

Gentlemen  :  T  have  shipped  from  Fennville  to  Indianapolis,  Ind., 
this  season  30  car^  of  peaches,  and  the  service  has  proven  satisfactory 
in  all  respects  at  loading  station. 

J.  H.  Karns, 
Buyer  for  E.  F.  Shedeler  cfe  Co.^  Indianapolis,  Ind. 


Ludington,  Mich.,  September  ^4, 1903. 
Armour  Car  Lines,  Chicago^  III. 

Gentlemen  :  As  the  present  fruit  season  is  about  over,  I  desire  to 
thank  you  for  the  excellent  service  and  many  courtesies  extended  me 
bv  your  company  and  its  different  representatives  at  different  ship- 
pmg  centers,  both  North  and  South,  in  the  United  States.  You  are 
perhaps  familiar  with  the  fact  that  this  season  is  not  my  first  experi- 
ment with  your  cars,  for  I  have  used  them  for  fruit  shipments  for 
several  seasons,  whenever  they  were  available. 

Being  thoroughly  familiar  with  the  system  in  which  you  operate 
your  cars,  it  seems  to  me  that  the  service  now  being  given  to  shippers 
throughout  the  country  could  not  be  improved  upon.    When  a  snip- 
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ment  is  moving  in  your  cars  it  gives  to  the  shipper  a  feeling  of  confi- 
dence that  he  never  enjoyed  previous  to  the  adoption  of  your  cars  by 
the  various  railroads.  During  the  present  Michigan  fruit  season  1 
have  handled  more  than  80  per  cent  of  the  peaches  leaving  Ludington 
and  vicinity,  and  up  to  the  present  time  I  have  no  complaint  whatever 
to  offer. 

During  the  past  month  I  have  shipped  cars  to  North  Dakota, 
Wyoming,  Minnesota,  Wisconsin.  New  Hampshire,  Vermont,  Massa- 
chusetts, Ohio,  and  Michigan.  I  trust  that  the  time  is  not  far  distant 
when  a  shipper  will  be  able  to  avail  himself  of  the  use  of  your  cars 
and  service  trom  every  part  of  the  country. 

Yours,  truly,  A.  T.  Harmon. 


Fremont,  Mich.,  September  23^  1903. 

Fruit  Growers  Express,  Chicago^  III, 

Gentlemen  :  Beg  to  advise  you  that  I  have  been  much  pleased 
with  the  service  you  have  given  us  the  past  season  in  furnishing  us 
cars  properly  iced  and  in  placing  them  at  the  proper  time  where 
needed.  Hoping  you  will  serve  us  in  the  future  as  well  as  in  the 
past,  I  beg  to  remain, 

Yours,  respectfully,  F.  D.  Sherm^vn. 


Fremont,  Mich.,  September  23^  1903. 

Fruit  Growers  Express,  Chicago^  III. 

Gentlemen  :  Beg  to  advise  you  we  are  well  pleased  with  the  serv- 
ices your  line  has  been  giving  us  the  past  peach  season.  No  complaint 
to  make.  Cars  that  have  been  on  the  road  eight  days  have  arrived 
in  good  condition.  All  that  we  ask  is  that  you  keep  us  supplied  with 
your  refrigerator  cars,  as  you  have  always  done  heretofore;  and  your 
agent,  Mr.  Hark,  has  been  very  courteous  and  obliging. 
Yours,  very  truly, 

E.  L.  Boyd. 
M.  B. 


Casnovia,  Mich.,  September  23^  1903. 
Armour  Refrigerator  Car  Line,  Chicago^  III. 

Gentlemen  :  I  have  loaded  at  this  point  this  season  50  cars  fruit 
in  your  cars.  I  am  well  satisfied  with  the  service  and  know  that  no 
other  company  can  handle  the  fruit  crop  of  Michigan  with  as  good 
results  to  shipper  and  grower  as  the  A.  R.  C.  L. 

Hoping  that  we  may  always  have  as  good  treatment  both  from  com- 
pany and  employees, 

I  remain,  yours,  very  truly,  W.  L.  Stone. 

• 

Mr  Urion.  I  want  to  explain  that  many  of  these  letters  are  dated 
back  in  1903,  and  were  brought  out  after  the  first  attacks  made  on  us 
in  the  newspai^ers. 
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8TATEMEHT  07  E.  M.  FEEOTTSON. 

Senator  Kean.  Please  state  your  residence.  ' 

Mr.  Ferguson.  I  live  in  Minnesota,  and  I  appear  for  the  West- 
em  Fruit  Jobbers'  Association. 

Senator  Kean.  What  is  your  business? 

Mr.  Ferguson.  Wholesale  fruit  dealer  and  president  of  the  West- 
ern Fruit  Jobbei-s'  Association,  the  organization  for  which  I  appear 
here  particularly. 

Senator  Kean.  We  have  already  had  a  statement  from  you.  You 
have  already  appeared  several  times  before  the  committee. 

Mr.  Ferguson.    Yes,  sir. 

Senator  Kean.  At  the  last  session  of  Congress. 

Mr.  FERCiusoN.    Yes,  sir. 

Senator  Kean.  And  you  desire  now  to  supplement  your  statement 
that  you  made  before  ? 

Mr.  Ferguson.    Yes,  sir. 

Senator  Kean.  You  may  proceed. 

Mr.  Ferguson.  Mr.  Urion  has  referred  to  the  amount  of  time  con- 
sumed by  me  at  a  former  hearing  before  this  committee,  and  I 
appreciate  fully  that  I  did,  at  that  time,  consume  a  great  deal  of  the 
time  of  this  committee ;  but  I  want  to  call  attention  to  the  fact  that 
the  organization  and  the  interests  for  which  I  appeared  produced 
no  other  witness  than  myself,  and  I  think  the  total  amount  of  time 
consumed  by  me  did  not  exceed,  if  it  equaled,  the  aggregate  of  time 
consumed  by  the  different  witnesses  produced  by  the  car  lines.  I 
do  not  intend  at  this  time  to  introduce  any  new  evidence  or  testi- 
mony. I  am  perfectlv  willing  to  submit  our  case  upon  the  testimony 
already  of  rocord,  believing  as  T  do  that  we  have  fully  established 
our  case.  If  we  have  failed  in  any  particular  in  that  line,  Mr.  Rob- 
bins  kindly  came  to  our  assistance.  I  think  it  is  conceded  that  there 
is  a  great  transportation  evil  existing  in  the  nature  of  private  car  line 
practices,  an  evil  that  requires  the  attention  of  Congress,  and  I  think 
it  needs  no  further  argument  on  my  part  or  the  introduction  of  any 
more  testimony  to  convince  this  committee  of  the  existence  of  that 
evil.  My  remarks  will  be  brief,  but  I  will  ask  the  privilege  of  filing 
with  the  committee  a  written  statement,  a  resume  of  the  testimonv 
already  introduced,  and  will  yield  my  time  to  Judge  Roger  S.  Powell, 
of  Duluth,  an  attorney  who  appears  here  for  the  Western  Fruit 
Jobbers'  Association. 

Senator  Citlu)m.  When  can  you  furnish  your  written  statement? 

Mr.  Ferguson.  To-morrow  morning,  I  think.  If  it  is  the  desire 
of  the  committee  to  cross-examine  me  in  any  particular,  I  shall  be 
venr  pleascnl   to  be  cross-examined   upon   any  statements  of  mine. 

Senator  Foraker.  You  can  hand  in  your  statement  in  the  morning. 

alleged  hazards. 

Mr.  Ferguson.  The  Armour  witnesses  made  much  ado  about  the 
*arge  amount  of  claims  that  they  have  to  pay.  The  fruit  dealers  and 
shippers  are  skeptical  on  this  point,  and  it  would  surprise  them  very 
much  to  find  a  verification  of  these  statements,  as  it  goes  contrary  to 
their  individual  experiences.    They   are  likft  iVift  ^\:^^\Qax\.  \:«5skv 
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Missouri ;  they  would  like  to  be  "  shown,"  and  to  be  shown  by  the 
receipts  of  payment,  of  which  there  is  a  total  absence  in  the  record. 

SECRET  CONTRACTS. 

Armour's  denial  of  the  covert  way  in  which  these  contracts  are 
made  and  their  practices  are  kept  from  the  general  public,  and  as 
far  as  possible  from  the  trade,  is  emphatic,  but  the  proofs  cited  are 
against  them.  Of  course,  where  an  Armour  contract  is  secured,  deal- 
ers at  once  feel  it  in  advanced  icing  charges,  and  soon  learn  by  paying 
these  advanced  charges  enough  to  put  them  upon  inquiry.  But  the 
fact  remains  that  Armour  Car  Lines  keep  these  contracts  as  much 
under  cover  as  possible.  They  cite  the  fihng  of  the  Pere  Marquette 
contract  with  the  Interstate  Commerce  Commission  as  proof  that  the 
contracts  are  not  kept  secret.  The  fact  about  that  is  that  this  con- 
tract was  filed  with  the  Commission  by  the  Pere  Marquette  Railroad 
in  a  case  before  the  Commission  and  in  obedience  to  an  order  of  the 
Commission  directing  the  Pere  Marquette  Railroad  to  come  before 
the  Commission  and  disclose  its  contract  with  the  Armour  Car  Lines. 
It  was  in  every  sense  of  the  word  a  compulsory,  and  not  voluntary, 
disclosure. 

ARRAir.NS   COMMISSION. 

Mr.  Urion's  statements  and  arguments  were,  in  large  measure, 
devoted  to  an  arraignment  of  the  Interstate  Commerce  Commission 
for  not  making  a  definite  order  against  them  in  the  Michigan  Fruit 
Case,  but  in  Armour  Car  Lines'  answer  l:)efore  the  Commission  in 
that  case  and  all  through  the  case  it  was  claimed  by  them  that  the 
Interstate  Commerce  Commission  had  no  jurisdiction  over  Armour 
Car  Lines,  because  they  were  not,  and  are  not,  common  carriers — a 
contention  with  which  I  agree — but  from  Armour  Car  liines'  stand- 
point they  make  a  case  of  "  blowing  hot  and  cold  ''  in  the  same  breath. 

SHUTTING   OF  RESPONSIBILITY. 

Armour's  witnesses  deprecate  this  agitation  as  interfering  with 
their  business  and  jeopardizing  their  capital,  and  undertake  to  lay 
the  blame  for  their  failure  to  supply  cars  in  the  North  Carolina 
berry  region  to  that  cause.  But  ni  the  same  breath  we  find  them 
explaining  their  present  offer,  made  to  the  Interstate  Commerce  Com- 
mission and  to  the  complaining  shippers  (which  offer  was  rejected), 
to  reduce  their  exorbitant  icing  charges  in  that  territory  by  saving 
that  they  are  now  getting  the  business  better  in  hand  and  can  a^ora 
the  reduction. 

MIDDLEMEN. 

Car  line  witnesses  and  its  attorney  have  with  so  much  emphasis 
declared  and  declared  again  the  complainants  in  this  controversy 
to  be  only  "  middlemen,"  "  agitators,"  who  had  no  real  interest  in  the 
matter  and  who  bore  none  of  the  burdens  of  the  Armour  monopoly. 

If  the  statements  were  true,  it  would  indeed  l)e  difficult  to  explain 
the  impelling  motive  that  brought  together,  irrespective  of  business 
jealousies  and  keen   rivalry   among  themselves,   almost  tlie  entire 
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wholesale  fruit  dealers  of  the  Middle  West  in  this  common  defense, 
pledged  as  they  are,  each  unto  the  other,  to  continue  this  effort  for 
relief  from  the  Armour  monopoly  until  success  shall  have  crowned 
their  efforts.  They  know  they  have  right  on  their  side  and  it  will 
prevail.  If  we  fail  this  year  we  shall  try  again  next  year  and  so 
continue. 

This  statement  explains  the  $10,000  fund  of  the  Western  Fruit 
Jobbers'  Association  mentioned  by  Mr.  Urion. 

As  to  the  statement  that  the  more  than  125  wholesale  fruit  firms 
that  I  represent  are  not  shippers  or  interested  parties,  I  hope  I  may 
be  pardoned  for  again  denynig  the  truth  of  the  statement,  and  adding 
that  the  statement  is  willfully  and  maliciously  false,  as  is  well 
known  by  car  line  witnesses.  The  wholesale  firms  that  I  represent 
buy  largely  the  products  they  deal  in,  outright,  at  the  various  pro- 
ducing points,  paying  cash  for  same,  and  paying  all  freight  and 
refrigerating  charges.  Frequently  these  proaucts,  on  account  of 
faulty  refrigeration  or  other  causes,  arrive  at  destination  in  badly 
damaged  condition,  resulting  in  heavy  losses  to  the  dealer.  If,  as 
stated.  Armours  pay  loss  claims  arising  from  faultv  refrigeration, 
the  interests  that  I  represent  have  no  knowledge  of  ft. 

It  must  be  remembered  that  the  perishable  nature  of  the  commod- 
ities we  handle  compels  prompt  sale  of  same  on  arrival  at  prices 
governed  by  quality  of  fruit  and  local  market  conditions,  irrespective 
of  cost.  We  can  not  follow  the  simple  plan  that  it  is  alleged  we  do 
of  adding  transportation  charges  to  cost  of  commodities,  fixnig  selling 
price  enough  higher  to  allow  us  a  profit  on  the  transaction.  Such 
a  plan  will  not  work  out  in  practice  in  the  fruit  business.  If  the 
fruit  is  under  grade  or  the  market  overstocked — w^eather  unfavora- 
ble— the  question  then  is,  ^^^lat  will  the  fruit  sell  for?  not  what  it 
cost.  Losses,  from  a  few  dollars  per  car  to  several  hundred  dollars 
per  car,  is  not  an  uncommon  experience. 

WIIICII    IS    RIGHT? 

In  one  breath  Mr.  Urion,  Armour  Car  Lines  attorney,  declares 
complainants  to  be  ''commission  men"  who  do  not  buy  and  ship; 
the  next  moment  he  as  solemnly  declares  that  we  are  only  in  this  fignt 
because  Armours  have  taken  all  the  commission  business  away  from 
us,  compelling  us  to  buy  outright  the  commodities  in  which  we  deal. 
And  such  is  a  fair  sample  of  their  entire  defense. 

NORTHERN    PACIFIC   ICING   SERVICE. 

R.  P.  Ober,  general  agent  of  the  Northern  Pacific  Refrigerator  Car 
Line,  testified  before  the  Commission  on  May  11  that  the  Northern 
Pacific  Railroad  Company  kept  an  icing  foreman  at  each  of  their 
icing  stations,  under  whose  directions  the  section  men  at  work  on  the 
road  performed  the  work  of  icing  cars,  and  he  testified  unqualifiedly 
that  their  refrigeration  equipment  and  service  were  efficient  and  com- 
plete and  second  to  none  m  the  country.  This  was  so  well  known  by 
Armour's  attorneys  that  they  made  no  pretense  of  disputing  it  hy 
cross-examination  or  otherwise.  The  Northern  Pacific  performs  this 
service  for  its  patrons  along  the  line  of  its  road  and  also  performs  it 
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for  Armour  Car  Lines  for  every  car  of  theirs  that  comes  to  it  over 
connecting  lines  or  originates  upon  the  Northern  Pacific  line,  and 
there  is  not  an  Armour  Car  Line  employee  or  an  Armour  icing  sta- 
tion along  the  whole  line  of  that  road. 

ECONOMIES   IN   OPERATION. 

Privately  owned  refrigerator  cars  do  not  insure  against  burning 
of  icing  stations  nor  against  the  loss  incident  to  failure  of  crops,  and 
these  hazards  are  incident  to  the  business  and  must  be  provided  for 
independently  of  where  the  ownership  of  the  refrigerator  cars  may 
lie  or  by  whom  the  service  of  refrigeration  may  be  performed.  I 
allude  to  this  self-evident  proposition  because  Mr.  Robbins  seems  to 
find  in  these  considerations  a  warrant  for  the  existence  of  the  car 
lines. 

DISCRIMINATION. 

The  car  line  practices  are  a  discrimination  against  and  a  burden 
upon  the  traffic  of  the  dealers  in  perishable  products,  and  they  stand 
alone  in  it.  I  am  not  a  lawyer,  but  I  do  not  think  that  tliis  burden 
and  this  discrimination  is  consistent  with  or  complies  with  the  Con- 
stitution of  the  United  States,  which  insures  to  every  person  equal 
protection  under  the  law  in  his  person  and  property.  In  the  light  of 
past  experience  as  to  admitted  evasions  and  violations  of  existing 
carrier  laws  by  certain  common  carriers  and  by  these  private  car  lines, 
I  want  to  go  on  record  in  saying  that  in  my  judgment  the  only  way 
to  successfully  legislate  against  these  private  car  line  practices  is  to 
eliminate  the  private  freight  ear,  and  that  any  legislation  short  of 
this,  or  legislation  designed  to  continue  the  privately  owned  refrig- 
erator car  will  place  in  the  hands  of  the  great  car  line  systems  an 
effective  means  of  receiving  and  compiling  information  concerning 
the  entire  movement  of  commerce  from  the  various  different  high- 
ways, and  that  no  laAv  or  prohibitions  that  may  be  thrown  around  the 
carrier  can  prevent  such  a  result. 

AS   TO   PUBLISHING    ARMOUR   CHARGES. 

Mr.  Robbins  states  that  there  is  nothing  "  secret  or  private  about 
their  tariffs."  I  have  already  given  my  experience  in  vain  efforts  to 
acquire  information  about  these  refrigeration  charges.  Mr.  Robbins 
further  advises  that  had  I  ''  applied  "  to  them  I  would  have  been 
furnished  promptly  with  the  information.  It  may  be  well  to  stop  and 
inquire  why  I  should  look  to  Armour  &  Co.  for  such  rates,  inasmuch 
as  they  do  not  claim  to  be  common  carriers  and,  as  Mr.  Robbins  ad- 
mits, they  do  not  p)ublish  and  file  their  tariffs  with  the  Interstate 
Commerce  Commission. 

My  experience  has  been  and  still  is  that  while  it  is  in  some  cases 
possible  to  obtain  this  information  with  respect  to  shipments  origi- 
nating at  large  and  well-known  shipping  centers,  it  is  difficult  and 
almost  impossible  to  obtain  information  with  respect  to  these  charges 
from  other  points.  In  this  connection  I  wish  to  recite  a  recent 
experience  or  C.  C.  Emerson,  a  wholesale  fruit  and  produce  merchant 
of  St.  Paul,  which  was  given  to  me  by  him.    About  the  1st  of  May 
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Mr.  Emerson  desired  to  purchase  cabbage  in  the  Mobile,  Ala.,  market 
for  shipment  to  St.  Paul,  Minn.  He  ascertained  the  market  value  of 
the  cabbajge  at  Mobile  and  then  applied  to  three  different  railroads  in 
St.  Paul  for  information  concerning  transportation  rates  under  refrig- 
eration. All  the  roads  promptly  furnished  information  concerning 
the  freight  rate  itself.  None  were  able  to  reply  concerning  refrigera- 
tion. At  the  expiration  of  the  second  day  one  of  the  companies 
quoted  a  refrigeration  rate  of  $55  per  car  in  addition  to  the  freight 
rate  from  Mobile  to  St.  Paul.  At  the  time  of  my  interview  with  Mr. 
Emerson,  it  being  about  a  week  after  he  had  sought  the  information 
and  after  the  arrival  of  the  car  in  St.  Paul,  the  other  two  roads  of 
which  information  had  been  requested  had  not  been  able  to  furnish  it. 
The  $55  quotation  was  supposed  to  be  the  Armour  tariff  rate,  but 
when  the  car  of  cabbage  arrived  it  was  found  to  be  loaded  in  an  Illi- 
nois Central  car  and  to  have  originated  in  free  territory  not  controlled 
by  the  Armour  monopoly,  and  the  icing  charges,  in  place  of  being  $55, 
were  $32.  I  offer  this  as  an  illustration  of  the  impossibility  of  secur- 
ing definite  information  with  respect  to  these  charges  and  to  illustrate 
the  difficulties  under  which  dealers  in  perishable  commodities  are 
laboring.  It  must  be  manifest  to  all  that  in  order  to  successfully  do 
business  in  these  days  of  keen  competition  a  dealer  must  have  some 
knowledge  of  the  cost  of  goods  before  purchasing  same. 

REDUCTION    OF   ARMOUR   REFRIGERATOR    CHAR0E8. 

Much  has  been  said  by  Mr.  Bobbins  in  this  respect.  I  do  not 
wish,  however,  to  discuss  all  of  Mr.  Robbins's  relatively  nonimpor- 
tant  statements,  but  in  a  general  way  I  call  attention  to  his  contra- 
dictory statements.  I  will  admit  that  in  some  instances  Armour 
refrigerator  charges  have  been  lowered  from  what  Armour's  refrig- 
erating charges  were  several  years  ago,  such  instances  being  at  points 
where  refrigeration  has  always  been  performed  by  either  Armour 
Car  Lines  or  some  privately  owned  cars,  and  may  lx»  likened  unto 
freight  rates  twenty  years  ago  compared  with  present  rates.  In  no 
instance,  however — and  I  challenge  the  car  lines  to  point  out  the  con- 
trary— have  the  car  lines  lowered  the  refrigerator  charges  below 
what  they  were  when  the  carriers  themselves  performed  the.se  serv- 
ices, but,  on  the  contrary,  in  all  such  instances  where  the  duty  of 
performing  the  icing  services  has  been  transferred  froni  the  carrier 
to  the  car  lines,  I  repeat  that  the  charges  have  been  advanced  from 
•300  to  500  per  cent. 

SHIPPING    ADVICE. 

Mr.  Bobbins,  referring  to  the  statement  made  before  the  commit- 
tee to  the  effect  that  Armour  Car  Lines  would  be  advised  of  other 
shipments,  so  that  Armour  could  run  his  cars  in  ahead  of  the  other 
shippers'  cars,  and  thereby  prevent  the  selling  of  his  fruit,  stated: 
"  That  is  absolutely  false  and  untrue.  We  have  no  advice  as  to 
anybody  else's  car.  As  to  our  own  cars,  we  need  to  know  the  desti- 
nation en  route  to  attend  to  the  icing,  but  our  own  produce  depart- 
ment never  knows  of  that  information."  In  this  connection  it  must 
be  apparent  to  any  man  that  wherever  these  Armour  contracts  ob- 
tain tne  other  shippers'  products  are  carried  in  Armout'^  ^wc'?^^  ^xA 
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in  knowing  and  learning,  as  they  must,  the  destination  of  the  car 
it  carries  with  it  the  knowledge  of  the  car's  contents,  and  though  the 
information  may  be  necessary  for  icing  en  route  it  is  also  available 
for  the  purposes  of  trade,  and  if,  as  stated,  such  information  is  only 
desired  b}^  the  Armour  Car  Lines  to  enable  it  to  properly  look  after 
the  icing  en  route,  why,  then,  in  their  printed  circular  instructions 
to  agents,  under  date  of  April  1,  1905,  should  there  appear  the  fol- 
lowing : 

"  F.  G.  E.  cars  may  be  used  for  other  than  refrigerated  products 
under  ventilation,  but  when  so  used  railroad  agents  must  intorm  the 
F.  G.  E.  Company  by  postal  card  as  to  car  number,  date  of  loading, 
destination,  contents,  and  a  manifest  of  car/' 

"  F.  G.  E."  stands  for  Fruit  Growers'  Express  and  "  Fruit  Grow- 
ers' Express  "stands  as  the  trade  name  for  Armour  Car  Lines  cars. 
I  read  these  instructions  from  a  circular,  which  was  brought  to  my 
attention  at  one  of  the  local  stations  of  the  St.  Louis  and  San  Fran- 
cisco Railroad  very  recently.  There  is  no  icing  to  be  done  on  ship- 
ments under  ventilation.  In  the  hope  of  being  able  to  offer  a  copy 
of  this  circular  to  this  committee,  I,  about  May  1,  applied  by  letter 
to  the  general  freight  agent  of  the  Frisco  System,  at  St.  Louis,  to 
furnish  me  copies  of  the  freight  and  refrigeration  tariffs  from  Frisco 
points  to  my  market,  and,  m  addition  thereto,  this  particular  cir- 
cular, which  contains  general  instructions  to  agents  with  reference 
to  the  refrigerating  service.  In  reply  I  received  a  copy  of  the  freight 
and  refrigerating  tariffs,  but  no  copy  of  this  circular  and  no  accom- 
panying letter  explaining  failure  to  furnish. 

MATTER   OF   PRIVATE    CARS. 

Mr.  Bobbins,  in  his  statement  before  the  House  committee,  quotes 
from  the  testimony  of  Mr.  W.  C.  Rowley,  general  freight  agent  of  the 
Michigan  Central  Railroad  Company,  to  show  the  difficulty  of  the 
carriers  providing  themselv^es  with  refrigerator  cars;  and  in  answer 
to  a  question  by  Commissioner  Prouty  as  to  whether  or  not,  in  his 
judgment,  without  a  contract  with  the  Armour  Car  Lines  they 
would  have  difficulty  in  supplying  the  Michigan  shippers,  Mr.  Row- 
ley answered,  ''  We  consider  it  would  be  impossible.'  The  Michigan 
Central,  prior  to  1903,  had  performed  this  service  for  its  patrons 
and  has  recently  announced  through  the  press,  and  on  May  10,  1905, 
so  announced  to  the  Interstate  Commerce  Commission  at  a  hearing 
in  Chicago,  that  it  had  already  arranged  to  provide  it^f  with 
refrigerator  cars  and  would  hereafter  look  after  the  icing  of  its 
traffic  without  the  help  of  the  Armour  Car  Lines,  so  that  we  have 
already  seen  the  Michigan  Central  undertaking  the  hiipossihle^  and 
I  have  no  doubt  of  their  ability  to  perform  it.  They  are  not  alone 
in  this  line  of  action,  as  other  roads,  such  as  the  Louisville  and 
Nashville  and  the  Illinois  Central,  have  arranged  to  do  likewise, 
and  it  is  common  report  that  other  large  systems  are  so  arranging. 
If  you  think  Armour  contracts  insure  proj^er  supply  of  cars,  then 
behold  the  existing  conditions  of  the  North  Carolina  berry  growers 
and  shippers,  where  Armour  has  the  contract,  and  shippers  and 
growers  are  without  cars — resultant  loss  estimated  at  from  $200,000 
to  $500,000. 
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8ACRAME:ifT0   CHAMBER  OF   COMMERCE. 

In  reference  to  the  lengthy  report  emanating  from  the  Sacr&mento 
Chamber  of  Commerce  and  read  into  the  committee  record  by  Mr. 
Robbins  when  he  appeared  before  it,  would  say,  that  I  do  not  think 
comment  upon  my  part  is  necessary,  because  all  who  have  under- 
taken to  inform  tnemselves  at  all  with  respect  to  the  true  situation 
in  California,  particularly  the  district  referred  to,  doubtless  under- 
stand how  thoroughly  and  completely  the  shippers  and  the  entire  fruit 
industry  of  that  section  is  under  the  domination  of  Armour  Car 
Lines,  thus  rendering  it  an  easy  matter  for  the  car  lines  to  obtain  rec- 
ommendations when  wanted.  I  know  of  my  own  knowledge  from 
personal  contact  with  California  shippers  ana  growers,  that  they  are 
far  from  being  satisfied  with  the  situation  and  that  the  rank  and  file 
did  not,  do  not,  and  would  not,  concur  in  that  report.     Car-line  com- 

f>anies  likewise  claim  that  shippers  in  the  Soutnwest  on  the  Frisco 
ine  are  satisfied.     I   offer  the   following  letter  to  show  how   the 
Armour  people  attempt  to  force  these  shippers  into  line: 

Armour  Car  Lines, 
Springfield,  Mo.,  February  8, 1905. 
Messrs.  Appleby  Brothers, 

FayvtteviUc,  Ark. 

Dear  Sirs  :  There  are  ix?nillng  l)efore  the  Senate  and  House  of  Representatives 
bUls  seriously  affei'thij?  private  car  lines,  and  the  fight  by  the  advocates  of  such 
legislation  has  about  narrowed  down  to  one  fight  against  the  Armour  Car  Lines. 

Should  such  legislation  go  through  our  company  would  no  doubt  be  forced  to 
go  out  of  the  business  and  the  railroads  would  be  exi)ected  to  return  to  the  prac- 
tice in  eflfect  previous  to  1808  of  furnishing  such  cars  as  they  could  obtain  to 
move  the  fruit  crojw.  Fortunately,  this  condition  never  existed  in  Fayetteville 
section,  although  such  would  have  l)een  the  case  in  1897  and  1898  had  It  not  been 
for  our  cars  coming  to  the  rescue  of  another  company  when  same  company  was 
called  upon  to  take  care  of  more  business  than  they  had  eciuipment  to  handle. 

Knowing  that  your  interest  as  a  grower  is  affected,  as  well  as  our  ow^n,  we 
would  ask  if  you  do  not  deem  it  of  sufficient  imi)ortance  to  wire  or  write  both 
your  Senator  and  Representative  protesting  against  hasty  legislation  on  the 
subject,  as  any  legislation  tending  to  disturb  present  conditions  might  seriously 
affect  your  interest  and  that  of  all  growers  in  the  i)each  or  strawberry  district 
of  Arkansas. 

Yours,  very  truly,  11.  M.  Steele,  Agent. 

Now,  listen  a  moment  and  you  will  hear  the  car  lines  shout,  "  Sub- 
ordinate officer;  the  company  did  not  authorize  that  letter." 

SENATOR  Clark's  road. 

Mr.  Robbins  and  other  car-line  witnesses  have  dwelt  at  great  length 
upon  the  alleged  philanthropic  work  in  which  they  are  engaged  in 
opening  up  new  fruit-producing  fields,  claiming,  as  they  do,  that  the 
car  lines  are  pioneers  in  blazing  the  way  for  the  fruit  growers  and  in- 
dustry that  follows.  In  this  connection  it  was  claimed  that  the  car- 
line  company  had  gone  to  great  expenditures  of  money  in  building  ice 
houses  and  erecting  ice  plants  in  new  territory  in  advance  of  the  in- 
dustry itself,  and  from  this  line  of  argument  they  would  have  it 
appear  that  the  entire  fruit  industry  of  the  country  had  been  devel- 
oped by  private  car  line  companies.  Georgia  and  the  Southwest  were 
cited  as  oeing  places  where  the  car-line  company  erected  extensive 
icing  plants.  I  note  the  fact  that  along  this  line  of  argument  the 
car-une  witnesses  cite  and  cite  again  one  coucr^t;^  vck^^^sx^o^  \el  "^cix^- 
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tration  of  this  pioneer  work  of  theirs.  I  refer  to  the  ice  house— the 
$75,000  ice  house — recently  erected  on  Senator  Clark's  road.  Mr. 
Robbins  says : 

What  is  kuown  as  the  San  Pedro  road.  Senator  Clark's  road,  is  now  building 
from  Salt  Lake  City  to  Ix>s  Angeles,  and  Is  to  be  finished  some  time  during  the 
season,  no  one  knows  just  when.  They  tendered  us  a  contract  and  we  nrade  an 
exclusive  contract  with  them  for  three  years,  and  we  are  now  building  out  in 
the  desert  an  ice  house  costing  us  $75,000.  I  do  not  know  whether  we  will  have 
a  single  car  over  that  road  this  summer  or  not. 

The  facts  are  that  this  so-called  "  Senator  Clark's  road  "  provides 
u  700-mile  cut-ofF  in  the  transportation  of  citrus  fruits  from  southern 
California  to  eastern  points,  and  that  the  road  has  become  a  part  of 
the  Southern  Pacific  System,  and  the  Southern  Pacific  System  is 
under  exclusive  contract  with  the  Armour  Car  Lines,  and  the  only 
hazard,  under  these  circumstances,  which  the  Armour  Car  Lines 
assume  in  erecting  this  ice  house  is  the  hazard  that  there  will  be  no 
more  citrus  fruit  crops  in  southern  California.  They  have  rolled 
this  particular  ice  house  under  their  tongues  as  a  sweet  morsel,  and 
here  I  have  given  you  the  real  facts  concerning  it. 

ARMOUR   &   CX).    AS   DEALERS. 

Referring  to  Mr.  Robbins's  testimony  with  reference  to  Armour 
&  Co.  being  dealers  in  fruits  and  produce,  I  can  not  believe  that  there 
is  any  doubt  in  anyone's  mind  as  to  Armour  &  Co.  being  dealers  in 
the  commodities  named.  If  there  be,  however,  I  wish  to  draw  the 
attention  of  such  person  or  persons  to  "the  testimony  at  the  various 
hearings  on  this  point. 

The  advertisement  referred  to  by  Congressman  Stevens  when  inter- 
rogating Mr.  Robbins  appeared  in  a  trade  paper  known  as  the  Kansas 
City  Packer  under  date  of  January  7,  1900,  and  subsequent  issues, 
reading  as  follows :  "  Cold  storage  for  apples.  We  also  buy  and  sell 
apples,  potatoes,  etc.,  for  our  patrons.  Correspondence  solicited. 
Armour  Packing  Company,  Kansas  City,  Kans.'' 

Mr.  Robbins  also  stated  something  about  their  handling  car  lots  of 
oranges  in  small  markets  not  in  competition  with  anyone.  On  the 
face  of  it  such  a  statement  is  most  remarkable.  It  carries  with  it  the 
inference  that  the  markets  referred  to  had  never  previously  consumed 
oranges. 

Mr.  Robbins,  in  attempting  to  explain  the  difference  of  refrigera- 
tion charges  from  Michigan  points  to  Duluth,  Minn.,  stated: 

In  1900  we  Iiandled  Michigan  peaclies  to  some  extent,  and  our  rates  to  Duluth, 
I  believe,  were  $15.  Under  the  railroad  rule  of  ctassiflcatlon  preTlously  in 
efeot,  the  railways  paid  us  or  distributed  the  most  of  the  ice  used  for  refrig- 
eration, and  our  rates  were  based  on  this  condition.  In  1903  the  raUways 
changed  this  rule  and  discontinued  ab8orl)ing  the  cost  of  the  ice.  We  had 
nothing  whatever  to  do  with  this  change  in  rule,  and  our  profits  were  not 
increase*!  by  tlie  increased  cost  in  refrigeration  over  the  previously  low  one. 
The  matter  of  changing  this  rule  is  a  matter  of  classification  In  freight  rates, 
and  is  n  matter  between  the  roads  and  the  shippers,  and  the  same  is  not 
chargeable  to  the  car  lines  In  any  way. 

Again  Mr.  Robbins's  statement  is  at  variance  with  facts. 

In  1000  the  j^  rmour  Car  Lines  had  nothing  to  do  whatever  with  the 
traffic;  the  railroads  refrigerated  and  carried  the  products  from 
MichigiLii  to  Duluth  and  biU^  against  the  traffic  for  the  estimated 
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amount  of  ice  used  at  so  much  per  ton,  all  of  which  is  easily  verified 
from  station  agents'  records,  and  the  cost  under  these  conditions  was 
not  a  flat  rate  of  $15  per  car  nor  anv  fixed  sum  per  car,  as  Mr.  Rob- 
bins  has  stated,  but  varied,  according  to  weather  conditions,  from 
$5  to  $15  per  car,  and  as  soon  as  the  exclusive  contract  with  Armour 
Car  Lines  was  executed  the  charge  for  refrigeration  was  advanced 
to  the  flat  charge  of  $45  per  car.  Before  the  exclusive  contract 
Armour  did  not  do  the  business.  ; 

STATEMENT  OF   EARNINGS. 

Mr.  Robbins,  when  requested  to  file  a  statement  of  earnings  and 
expense  with  the  House  committee,  stated: 

"  I  would  like  to  know  whether  it  is  possible  to  submit  those  fig- 
ure's to  the  (.'ommittee  without  being  open  to  our  competitors,  so  that 
they  may  learn  the  details  of  our  business?" 

Note  how  carefully  Mr.  Robbins  desires  to  protect  his  company's 
business  secrets  and  how  important  he  considei's  it  that  his  com- 
l>etitors  be  not  allowed  to  gain  any  information  concerning  the  same, 
notwithstanding  the  fact  that  Armour  Car  Lines  and  Armour  & 
Co.  are  daily  possessed  of  illegitimate  knowledge  concerning  their 
competitors'  business.  (See  testimony  before  House  committee,  pp. 
129-130.) 

In  previous  sworn  testimony  Mr.  Robbins  has  claimed  an  inability 
to  supply  such  information : 

Mr.  Marchand.  What  l»eoanie  of  your  records? 

Mr.  Robbins.  WeU,  we  used  a  loose-leaf  system,  and  all  the  deadwood  that 
we  have  no  use  for  we  get  rid  of. 

Mr.  Marchand.  Do  you  call  the  record  of  $45,000 — do  you  treat  that  of  no 
Importance? 

Mr.  UoBBiNs.  W^hen  it  is  dead  and  gone  we  do  not  keep  old  records.  (See 
testimony,  I.  C.  C,  October,  1904.) 

rebates. 

Mr.  Robbins.  It  can  perhaps  best  be  explained  by  illustration.  Take  Sacra- 
mento fruits,  particularly  pears  coining  up  the  river  by  boat,  are  put  In  cars  at 
Sacramento.  Shippers  watch  the  fruit  when  it  conies,  and  when  one  of  them 
finds  a  car  of  stuff  that  Is  comparatively  green  and  thinks  he  would  like  to  have 
It  rli)en  up  a  little,  he  will  give  us  orders  to  let  that  car  run  without  ice  to  our 
first  icing  station,  which  is  Truckee,  at  the  summit  of  the  Sierra  Nevada 
Mountains,  where  ice  is  cheai>er  than  in  California.  The  next  car  he  will 
decide  that  it  is  better  to  have  iced  at  Sacramento,  and  will  so  order.  It  would 
be  very  difficult  to  cover  that  in  a  tariff  so  that  a  man  at  the  eastern  destination 
would'know  whether  a  car  was  iced  at  Sacramento  or  Truckee.  There  would  be 
nothing  in  the  billing  to  show  that  we  billed  such  cars  at  regular  Sacramento 
rates.  When  a  man  orders  liis  car  run  to  Truckee  under  ventilation  It  saves 
Ice,  and  we  get  cheaper  ice  on  top  of  tlie  mountains,  and  we  rebate  to  the  ship- 
I>ers  the  difference  betwec^n  the  cost  of  the  car  Iced  and  any  ic*e  that  we  may 
save  by  not  icing  it,  and  that  car  will  cost  less  than  Icing  at  Sacramento.  It  Is 
not  a  rebate.  It  is  an  equalization.  It  is  a  method  of  bookkeeping.  It  Is  the 
most  convenient  for  the  shipper  and  for  us.  He  then  has  the  same  charges 
collected  at  the  eastern  end  of  the  line  on  all  cars,  and  where  tliere  is  a  saving 
in  the  Ice  to  us  lie  gets  the  benefit  of  It 

A  very  singular  explanation  indeed.  It  is  true  that  icing  may  be 
provided  cheaper  at  Truckee  than  at  Sacramento; -it  is  also  true  that 
many  cars,  not  only  of  pears,  but  other  fruits,  loaded  in  Sacramento 
district,  go  forward  to  Truckee  after  loading,  for  the  initial  icing, 
and  Mr.  Robbins  states  sometimes  to  Ogdeu«    WlwX  ^x^  \Jaa  \2Ci&Ni2t' 
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monntable  difficulties,  however,  preventing  the  publishing  of  a  tariff 
to  apply  from  those  points?     There  certainly  can  be  none  if  the 
transaction  be  an  honest  one.     The  facts  are,  however,  that  a  large 
portion  of  this  fruit  is  sold  f.  o.  b.  California.    There  are  a  few 
markets  throughout  the  United  States  known  as  auction  markets, 
the  principal  ones  being  Chicago,  St.  Paul,  Minneapolis,  Kansas  City, 
New  York,  Boston,  and  one  or  two  others.     Shipments  to  all  non- 
auction  markets  are  sold  f.  o.  b.  California,  consignee  paying  freight. 
Mr.  Bobbins  states  that  consignee  has  no  means  of  knowing  wheuier 
or  not  his  car  of  fruit  has  received  proper  refrigeration,  or  whether 
it  has  been  run  under  ventilation  as  far  east  as  Ogden.     Consignee 
does  know,  however,  by  experience,  that  the  full  refrigerator  rate 
always  applies,  and  the  settlement,  if  any,  is  always  made  at  the 
western  end  of  the  line,  without  the  real  owner  of  the  fruit  or  the 
consignee  having  any  knowledge  whatever  of  the  transaction.     And 
it  is  this  sort  of  manipulation  and  scheming  that  the  fruit  industry 
of  this  country  is  now  protesting  against.     Mr.  Robbins's  statement 
is  an  open  confession  of  one  of  the  iniquities  of  the  car  line  system, 
lie  admits  that  the  consignee  or  real  owner  of  the  fruit,  except  when 
consigned  to  :nicti(»n  markets,  has  no  knowledge  of  the  fact  that  his 
fruit  is  l)eing  run  under  ventilation — or,  in  other  words,  improperly 
refrigerated — notwithstanding  the   fact  that  consignee   is  required 
to  pay  an  outrageously  extortionate  pri(^  for  this  alleged  scientific 
refrigeration.     I  might  add  further  that  it  is  in  testimony  before 
the  Interstate  Connnerce  Connnission  that  in  addition  to  that  prac- 
tice Armour  Car  I^ines  pay  regularly  varying  amounts  in  rebate^s  to 
certain  California  shippers,  and  Mr.  I^eeds,  general  manager  of  the 
Santa  Fe  Refrigerator  Car  Lines,  Ik? fore  the  Interstate  Commerce 
Conmiission,  October  hearing,  under  oath  declared  that  his  company 
paid  $25  per  car  rebate  to  the  shipper  of  all  cars  consigned  to  Chi- 
cago and  $35  per  car  on  consignments  to  eastern  markets,  and  main- 
tained that  it  was  necessarv  to  do  this  in  order  to  meet  Armour  com- 
petition.     I  state  emphatically  that  such  rebates  are  in  addition  to 
any  settlements  or  reduction  from  the   Armour  tariffs  because  of 
shipments  running  a  certain  portion  of  the  distance  under  ventila- 
tion.    In  this  respect   the  car  lines  stand  self-confessed  and  self- 
condemned.     Right  here  I  wish  to  draw  your  attention  to  the  means 
this  double  carrier  system  affords  for  just  such  manipulation  and 
how  difficult  it  is  under  the  svstem  to  definitelv  fix  the  responsibilitv 
or  ascertain  the  true  situation,  and,  in  addition,  the  rebate  arrange- 
ment is  agreed  upon  before  shipping  begins  at  so  much  per  car,  when 
it  could  not  be  known  what  cars  would  go  part  way  under  ventila- 
tion, and  because  of  this  rebate  arrangement   on   shipments   from 
northern  California  refrigerating  rates  are  about  $30  per  car  higher 
than  from  southern  California. 

For  further  evidence  as  to  rebates  see  testimony  of  Me^ssrs.  Wat«<>n. 
Robbins,  and  I.«eeds,  Interstate  Commerce  Commission  hearing,  Octo- 
ber, 1904. 

MISCELLANEOUS    WITNESSES. 

As  to  the  testimony  of  some  of  the  witnesses,  said  to  be  growers, 
who  appeared  here  to  give  testimony  in  behalf  of  the  Armour  Car 
Lines,  I  am  satisfied  that  the  committee  drew  its  own  conclusions  as 
to  the  value  of  such  testimony. 
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I  only  want  to  refer  to  the  declaration  of  one  witness  in  this  con- 
nection, who  warned  the  House  committee  of  the  resultant  danger 
to  the  shipping  interests  of  the  country  if  Congress  should  attempt 
to  bring  the  car  linos  within  the  pale  of  the  law,  declaring,  as  he  did, 
and  which  is  true,  that  Armour  Car  Lines  were  not  common  carriers 
nor  chartered  by  the  state  as  such,  and  therefore  may  cease  and 
desist  business  at  will ;  and  the  carriers  of  the  country,  not  having 
been  required  to  own  and  control  their  own  cars,  it  is  clearly  apparent 
the  disaster  Armour  Car  Lines  may  work  in  any  comnmnity  when 
it  may  Ik»  to  their  interest  to  do  so,  by  and  through  the  exercise  of 
their  tremendous  power  as  the  owners  of  all  the  instrumentalities 
of  railway  carriage.  If  that  be  true  with  respect  to  Georgia — and  it 
doubtless  is  true — it  is  the  most  powerful  argument  that  I  could 
olFer  for  the  dethronement  of  this  monopoly,  as  it  must  be  plain  to 
all  that  when  the  Armour  system  has  spread  to  cover  all  the  rail- 
ways of  the  country  Armour  &  Co.  would  have  within  their  hands 
the  means  to  compel  at  will  a  complete  reconstruction,  commercially, 
of  anv  State  whose  territorv  had  come  under  its  domination.  I  ask 
you,  gentlemen,  can  we  intrust  with  safety  to  any  corporation  such 
*a  tremendous  power? 

RAILW- AYS  FIGTTRE  THEIR  OWN  INTEREST. 

Mr.  Robbins,  before  the  House  conunittee,  says  further : 

Mr.  Ferguson  figures  out  \\\  detail  wby  it  would  pay  tiie  railroads  to  own  tlieir 
own  refrigerator  cars.  I  have  found  that  the  railway  men  figure  out  their  own 
interest  with  a  sharp  pencil,  and  consider  it  is  for  them  to  determine  whether  it 
if*  for  their  best  interest  to  buy  cars  or  rent  them. 

All  of  which  does  not  answer  my  statement  and  figures  olFered  in 
support  thereof,  that  it  is  cheaper  for  the  carriers  to  own  their  own 
cars  than  to  pay  an  exorbitant  Armour  car  rental.  And  I  might  re- 
mind Mr.  Kobbins  that  witnesses  for  his  company  are  the  only  per- 
sons who  have  maintained  to  the  contrary,  and  I  point  to  the  records 
of  these  hearings  in  proof. 

And  again  I  wish  to  remind  Mr.  Robbins  that  it  is  not  only  a  fact 
that  Armour  Car  Lines  and  other  car-line  owMiers  are  the  only  pro- 
tectants against  car-line  legislation,  but  that  the  great  railway  inter- 
ests, w^hose  very  existence,  as  Mr.  Robbins  and  others  would  have  you 
believe,  are  dependent  upon  the  private  car  line  system,  and  which 
he  claims  is  menaced  by  proposed  le*rislation,  have  not  only  refrained 
from  publicly  assisting;  the  car-line  companies  in  their  present  di- 
lenmia,  but  many  of  them  have  publicly  denounced  the  private  car 
line  system.  (See  testimony  of  »J.  W.  Midgely  ])efore  the  Interstate 
Commerce  Conuiiission,  Octolx^r  car-line  hearings.  Also  many  cir- 
cular letters  sent  out  to  railw  ay  interests  of  the  country,  in  which  Mr. 
Midgely  states  that  he  is  'representing  the  railways  in  their  fight 
against  the  car-line  companies.) 

Also  see  testimony  of  R.  P.  Ober,  general  agent.  Northern  Pacific 
Car  Lines,  ns  ofivon  before  the  Interstate  Commerce  Commission  May 
11  last.  Mr.  Ober  makes  it  perfectly  clear  that  the  railway  compa- 
nies are  able  and  coiiipetent  to  cnrrv  on  a  refrigerator  car-line  busi- 
ness. yV\\y  does  not  Afr.  Robbins  keep  quiet  concerning  the  interest 
pf  the  railway  companies  and  let  the  railroad  men  witn  the  "  sharp 
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pencils  "  he  has  mentioned  get  busy  in  their  own  interest?     (For  Mr. 
Robbins's  testimony,  see  p.  114,  House  committee  record.) 

DOES  THE  SIZE  OF  A   MAN's  BUSINESS  INDICATE  THE  DEGREE  OF   JUSTICE 

HE  IS  ENTITLED  TO? 

An  effort  was  made  bv  Mr.  Urion  and  others,  as  will  be  ol>served 
by  referring  to  Mr.  Urion's  statement  before  the  House  committee, 
page  192  of  the  record,  to  impress  the  committee  with  the  relative 
iionimportance  of  my  protest,  upon  the  theory  that  my  shipments 
were  so  light  as  to  l)e  of  no  consequence,  and  therefore  the  interests 
that  I  represent  should  be  entitled  to  no  consideration.  In  support 
of  that  contention  he  quoted  in  part,  and  in  part  only,  my  testimony 
as  given  in  the  June  hearing,  and  which  referred  to  only  one  com- 
modity, that  being  peaches.  I  have  never  claimed  to  be  a  heavy 
shipper  of  Michigan  peaches.  Northwestern  dealers,  as  a  rule,  ai*e 
not.  I  can  indicate  wholesale  fruit  houses  in  Minneapolis  and  St. 
Paul  doing  more  than  $1,000,000  of  business  annually  who  handle 
no  more  Slichigan  peaches  than  does  our  firm.  I  am  sure  Mr. 
(Irion's  statement  in  this  regard  will  have  no  force  with  this  com-* 
niittee.  It  must  l)e  plain  that,  whether  I  ship  one  or  a  thousand  cars, 
I  am  entitled  to  equal  protection  on  the  cai^s  that  I  do  ship.  I 
might  add  that  last  season,  in  Duluth  and  Su|x»rior,  with  a  combined 
population  of  more  than  100,000  people,  only  one  car  of  Michigan 
};eaches  was  marketed.  The  high  transportation  charges  have  prac- 
tically killed  the  Michigan  i^each  business  in  those  markets.  Our 
supply  is  drawn  from  other  sections.  Had  Mr.  Urion  desired  to 
quote  more  fully  from  my  testimony  that  fact  would  have  appeared 
to  the  committee.  If  the  size  of  our  business  has  any  l>earing  upon 
the  subject  at  all,  I  have  no  hesitancy  in  stating  for  the  information 
of  the  committee  that  our  firm  annually  pays  the  railway  carriers  of 
the  country  for  transportation  more  than  $100,000,  or  a  sum,  I 
think,  far  in  excess  of  the  sums  paid  by  Armour's  "Michigan 
witnesses,  to  whom  Mr.  Urion  and  Mr.  Kobbins  frequently  reter. 
And  further  in  this  connection,  we  are  not  protesting  alone  against 
the  conditions  that  exist  in  Michigan,  but  of  conditions  elsewhere; 
and  again  I  will  add,  had  it  not  been  for  this  same  private  car  line 
system,  that  has  discriminated  against  our  business  from  its  begin- 
ning, our  business*  to-day  would  be  much  more  extensive  than  it  is. 
And  it  is  against  this  system,  that  robs  us  of  the  reward  of  our  own 
industry,  that  I  am  protesting.  Because  of  this  the  car-line  people 
have  l>een  before  thcvSe  committees  shoutinsr:  "Radical!"  "Ram- 
pant !  "  "  Irresponsible  commission  men !  "  "  Middlemen  who  are  para- 
sites on  industry !  ''  And  all  l)ecause  we  do  not  propose  to  tamely 
submit  to  their  domination.  I  am  none  of  these,  nor  do  I  represent 
any  such,  and  I  hope  I  may  be  pardoned  in  this  connection  for 
obser\nng  that  these  private  car  line  hearings  have  shown  beyond  the 
peradventure  of  a  doubt  that  the  private  car  line  manipulator  is  a 
quadruped,  and  that  he  has  all  four  of  his  feet  in  the  trough.  Even 
though  mv  business  be  small  as  compared  with  the  colossal  system 
against  which  we  are  protesting,  it  may  not  be  amiss  to  remind  this 
committee  that  more  than  125  wholesale  fruit  firms,  who  are  largely 
cash  buyers  of  the  products  in  which  they  deal,  and  doing  an  annual 
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l)usiness  of  more  than  $75,000,000,  irrespective  of  other  interests,  are 
directly  back  of  me  in  this  fight,  and  1  am  but  carrying  out  their 
instructions. 

Mr.  Urion  then  talks  to  the  House  committee  as  to  "whom  and  what 
I  represent,  stating  it  to  be  a  number  of  retail  dealers,  professional 
men,  etc.,  who  know  nothing  about  the  question  and  have  no  interest 
in  the  private  car  line  question.  I  submit  that  Mr.  Urion  is  neither 
qualified  nor  authorized  to  speak  for  the  intere^sts  that  I  represent,  and 
as  to  their  interest  in  the  private  car  line  subject,  it  is  self-evident 
that  every  citizen  is  deeply  interested  in  a  situation  such  as  the  one 
under  discussion — one  that  admits  of  enthroning  a  monopoly,  espe- 
cially a  food  monopoly.  Possibly  Mr.  Urion's  environments  have 
been  such  as  to  lead  him  to  believe  otherwise.  If  such  has  been  the 
case,  he  is  doomed  to  a  sudden  awakening,  and  that  in  the  no  distant 
future. 

Mr.  Urion  stated:  "Mr.  Ferguson  has  not  been  authorized  to  rep- 
resent the  Wisconsin  Master  Butchers'  Association."  In  answer  to 
which  I  offered  credentials,  duly  executed  by  that  organization,  which 
were  forwarded  to  nie  without  any  solicitation  upon  my  part.  Fur- 
ther, I  hold  credentials  from  all  the  organizations  that  I  have  men- 
tioned, but  will  stat<3  that  the  one  named  in  the  records  as  the  "Min- 
nesota Jobl^ei-s'  Association  "  should  appear  as  the  "  Minnesota  Ship- 
pers and  Receivers'  Association."  I  appreciate,  of  course,  that  this 
committee  will  not  be  disposed  to  consider  or  decide  this  que.stion 
based  upon  whom  or  what  I  represent,  but  will  endeavor  to  decide 
the  question  upon  its  merits,  irrespective  of  who  is  for  or  against  the 
proposition.  But,  inasmuch  as  these  public  statements  of  the  car-line 
witnesses  before  the  connuittees  have  been  given  wide  publicity,  I 
deem  it  of  some  importance  to  answer  them. 

ARMOUR   THREATENS  WITNESSES. 

I  quote  from  Mr.  Urion's  testimony  (House  committee,  p.  199)  : 

Mr.  Stevens.  Do  j-oii  know  that  there  were  threats  made  against  some  of  the 
growers  by  some  of  your  agents? 

Mr.  Urion.  There  were  no  threats.  That  matter  was  highly  magnified.  One 
of  the  Rubordinntos  of  the  company  met  an  old  friend  of  his  who  had  come 
down  there  and  jokinj^ly  they  passed  some  words.    That  was  greatly  magnified. 

Mr.  Stevens.  Then  you  deny  that  this  occurred;  that  this  did  actually  oc- 
cur— that  your  ajrent  did  make  an  implied  or  direct  threat? 

Mr.  Ukion.  I  deny  that  lie  made  any  threat  at  all.  I  took  him  over  to  the 
office  and  examineii  him  alx)nt  it.  I  believe  his  story  that  he  did  not  make  any 
such  threat,  and  1  said  to  the  Connnlssion  at  that  time  that  we  would  not  tol- 
erate anything  of  that  kind.  It  was  done  by  a  subordinate  with  no  authority, 
if  he  did  say  it.  If  yon  only  knew  of  some  of  the  things  that  are  being  re- 
sorted to  in  this  fight,  that  are  I>eing  made  by  the  middlemen,  you  would  not  be 
surprised  at  sonic*  of  the  misstatements. 

The  l>est  answer  to  the  above  is  testimony,  June  car-line  hearing, 
page  379 : 

TESTIMONY    OF    JEROME    MAYNABD,    FBUIT    SIIirPER,    GRAND    RAPIDS,    MIOH. 

Mr.  Okton.  Did  you,  :ift(M-  tlie  session  of  this  (Commission  closed  last  eyening, 
have  a  conversation  witli  .Mr.  Woleott  in  this  room? 
Mr.  Maynaro.  Yos,  sir. 
Mr.  Orton.  Did  Mr.  Woicott  open  the  conversation,  or  yourself? 
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Mr.  Maynaro.  Mr.  Wolcott 

Mr.  Obton.  And  whom  did  he  address  besides  yourself? 

Mr.  Matnabd.  N.  Vinkenmolder,  of  Grand  Rapids. 

Mr.  Obton.  Was  it  in  the  back  part  of  this  room? 

Mr.  BiAYNARD.  Yes,  sir ;  just  outside  the  railing. 

Mr.  Obton.  And  wliat  did  Mr.  Wolcott  say? 

Mr.  Matnabd.  He  said,  "You  fellows  had  better  stayed  at  Grand  Rapids. 
We  will  malse  It  warm  for  you  here.    We  will  give  you  the  hot  end  of  the  stick?" 

Mr.  Obton.  What  did  you  say  to  him? 

Mr.  Maynabd.  I  said  we  expected  him  to,  and  told  him  to  go  ahead  and  do  his 
worst 

Mr.  Obton.  What  else  did  he  say  to  you. 

Mr.  Maynabd.  That  Grand  Rapids  had  had  favors,  and  we  got  you  last  year 
just  where  we  wanted  you. 

I  submit  the  testimony  as  a  complete  answer  to  Mr.  Urion's  deniaL 
I  call  attention  to  the  fact  that  there  is  no  evident  friendship  between 
Mr.  Wolcott,  who  is  superintendent  for  Armour  Car  Lines^  and  Mr. 
Maynard,  whom  Mr.  Urion  has  stated  Mr.  Wolcott  jokingly  ad- 
dress as  an  old  friend.  In  reference  to  the  favors  Grand  Rapids  had 
enjoyed,  to  which  Mr.  Wolcott  referred,  that  was  during  the  year 
that  the  exclusive  contract  did  not  apply  to  that  point 

* 

STATEMENT  OF  THOMAS  B.   FELDER,  ATFORNEY  FOR  ARMOUR  OAR  UNES, 
SAID  TO  BE  REPRESENTING  THE  GEORGIA  PEACH  GROWERS. 

I  shall  refer  but  briefly  to  Mr.  Felder's  testimony,  first  calling 
attention  to  these  statements : 

I  practiced  law  in  Atlanta.  I  have  for  a  number  of  years  represented  tlie 
Armour  Interest  at  Atlanta  as  attorney  in  Georgia.  I  appear  here,  however,  on 
behalf  of  several  prominent  peach  growers  of  Georgia. 

These  middle  men,  until  the  present  system  was  brought  into  effect,  have 
lived  as  parasites  upon  this  industry,  and  the  car  lines  assisted  much  in  regu- 
lating this  parasite  or  barnacle  that  had  fed  upon  peach  growers  from  the 
South  since  the  beginning  of  the  business. 

The  average  value  of  a  car  of  peaches  in  New  York  is  $1,200,  freight  and 
icing,  $270. 

So  Mr.  Felder  states. 

Every  one  who  is  informed — and  particularly  do  the  Greorgia 
peach  growers  know — that  such  average  values  are  not  realized  from 
their  shipments.  In  fact,  I  read  of  the  Georgia  peach  growers  sus- 
taining a  loss  last  season  by  reason  of  shipments  not  paying  expenses. 
The  Georgia  peach  grower,  I  maintain,  would  indeed  be  very  napj>y 
if  Armour  Car  Lines  would  guarantee  them  average  sales  on  their 
fruit  of  from  $700  to  $800  per  car. 

Again,  Mr.  Felder,  the  attorney  who  briefs  both  sides  of  the  case, 
delivers  himself  thus: 

These  exclusive  contracts  that  have  been  exciting  everybody  in  the  oountry 
from  the  walking  delegate  to  the  occupant  of  the  White  House. 

Note  how  flippantly  this  hired  man,  who  claims  to  be  farmer, 
attorney,  grower,  and  legislator — a  conglomeration  of  all — ^refers  to 
the  "  occupant  of  the  White  House."  And  then,  in  marked  contrast 
with  his  statement  that  these  contracts  are  "  agitating  the  minds 
of  everybody,"  he  declares  in  the  next  breath  that  only  a  few  middle- 
men, whom  he  characterizes  as  "  parasites  on  indiistry,"  are  pro- 
testing. 

I  fear  Mr.  Felder  is  not  good  authority  on  this  subjects 
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And  again,  Mr.  Felder  goes  into  convulsions  and  emits  a  lot  of 
irrelevant  matter,  and  tells  the  committee  that  it  requires  "  capital," 
"  credit,"  and  "  responsibility "  to  engage  in  the  buying  oi  these 
products,  and  that  none  of  the  protestants  are  buyers.  I  submit 
again,  as  I  have  previously  done,  tnat  the  western  dealers  are  largely 
buyers.  The  wholesale  fruit  dealers  throughout  the  country  as  a 
'whole  will  compare  favorably  with  any  other  jobbing  interest  with 
respect  to  the  relation  of  the  capital  invested  to  the  volume  of  busi- 
ness handled  and  the  manner  in  which  that  business  is  handled. 

And  again,  he  exclaims — 

I  do  not  know  Mr.  Fergoson.  I  assume  he  is  a  very  nice  man  and  no  doubt 
a  very  honest  man,  but  of  all  the  commission  merchants  in  the  United  States 
who  are  aggrieved  by  the  car  lines  and  their  manner  of  doing  business,  I 
think  only  two  of  them  came  here  to  present  their  grievances. 

Car  line  witnesses  have  again  and  again  dwelt  at  length  upon  this 
statement  and  have  published  the  same,  doubtless  at  advertising  rates, 
throughout  the  country.  I  therefore  wish  to  state  that,  if  it  is  the 
desire  of  the  committee  that  each  of  the  protesting  firms  be  distinctly 
represented,  and  if  the  committee  will  announce  publicly  to  that 
effect,  I  am  sure  that  when  Congress  again  convenes  Washington  will 
be  crowded  with  an  army  of  protectants  coming  from  every  section 
of  the  country.  It  must  be  plain  to  all  that  the  method  of  procedure 
we  have  adopted  is  simply  in  the  interest  of  economy  of  time  and 
money.  Business  men,  snippers,  and  growers  throughout  the  country 
can  ill  attord  to  drop  their  business  and  personally  take  up  this 
fight,  and  therefore  oeemed  it  wise  to  join  together  and  determine, 
first,  that  which  the  majority  most  desire,  and  then  select  some  one 
or  more  person  or  i)crsons  to  represent  them  and  their  present  case, 
all  joining  in  the  expense. 

Mr.  Felder  proceeds: 

Mr.  Mann.  And  now  you  say  that  there  are  very  few  of  those  who  are 
opposed  to  it? 

Mr.  Felder.  Yes,  sir. 

Mr.  Mann.  You  think  those  very  few  men  have  created  a  great  deal  of  furore? 

Mr.  Felder.  I  used  to  be  a  legislator  myself,  and  I  was  chairman  of  a  very 
prominent  comniltteo  of  the  house.  We  have  a  great  many  of  this  sort  of 
thing,  and  when  a  man  hung  his  hat  in  our  committee  room,  concerned  himself 
ahout  legislation  on  subjects  in  which  he  had  no  interest,  we  would  call  him  a 
'•  walking  delegate."  And  I  do  not  know  any  difference  between  the  walking 
delegate  who  goes  about  the  country  and  gets  up  lal)or  compacts  and  the  walk- 
ing delegate  wlio  ;:oo.s  about  the  country  and  gets  chambers  of  commerce  to 
indorse  certain  legislation.  He  Is  none  the  less  a  walking  delegate,  if  he  is 
engaged  in  promoting  legislation,  even  though  he  is  a  millionaire. 

Now,  my  recolleotiun  is  that  some  gentlemen  who  do  not  reside  in  our  State 
visited  several  towns  tliorein  and  called  meetings  of  the  chambers  of  conmierce, 
and  said,  *'  If  you  will  indorse  these  various  propositions  you  will  get  some- 
thing for  nothing." 

Now,  we  have  not  attained  to  that  Ideal  condition  In  my  State  where  we  are 
not  willing  to  get  something  fot  nothing ;  we  are  like  other  people. 

Mr.  STE^E^8.  I  suppose  that  you  would  class  a  man  like  President  Tniesdell, 
of  the  Lackawanna,  and  Mr.  C'assatt,  of  the  Pennsylvania,  as  a  walking  delegate 
because  he  bollevos  some  legislation  is  necessary  on  private-car  matters? 

Mr.  Feli)f»,  I  would  not  so  classify  him,  as  I  know  nothing  about  him. 

Mr.  Stevens.  Have  you  not  noticed  that  almost  everj-  otflclal  of  a  railroad  in 
the  United  States  who  has  given  an  expression  on  this  sabject  says  that  there 
should  be  some  legislation  on  this  subject? 

Mr.  Felder.  No,  sir;  I  have  emphatically  not 
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The  testimony  I  have  just  quoted  needs  no  comment.  Concluding 
with  this  witness,  I  draw  the  committee's  attention  to  his  testimony 
as  it  appears  on  page  227,  House  committee  record,  wherein  Mr. 
Felder,  the  attorney,  admits  having  no  knowledge  of  the  famous 
transportation  case  known  as  the  Social  Circle  Case^  in  view  of  which 
I  do  not  think  his  statements  will  attract  the  serious  consideration 
of  anyone,  as  it  must  be  self-evident  that  a  carrier's  attorney  who  is 
professedly  ignorant  ef  a  transportation  case  of  this  nature  should 
not  assume  to  argue  the  constitutional  powers  of  Congress  to  enact 
interstate-commerce  laws,  nor  assume  to  tell  Congress  what  it  may 
and  may  not  do.  I  think  I  may  well  refrain  from  further  considera- 
tion of  his  statements,  which  must  be  accepted  as  the  utterances  of 
a  hired  man  who  is  paid  to  shout,  and  his  lamentations  may  be  lik- 
ened unto  the  tears  oi  mourners  who  weep  for  hire. 

I  wish  to  notice  some  of  the  points  made  by  Mr.  Robbins,  manager 
of  the  Armour  Car  Lines,  in  his  statement  before  the  Committee  on 
Commerce.  In  describing  the  application  of  refrigeration  to  peri^- 
able  traffic,  he  mentions  the  fact  that  ''  equipment  is  parked  in  ad- 
vance for  business  in  widely  separated  parts  of  the  country  at  differ- 
ent seasons  of  the  year,  with  consequent  delays  and  idle  cars." 

This  is  in  a  measure  true,  but' he  should  also  have  stated  the  fact 
that  the  parking  is  done  by  the  carriers  themselves  and  is  in  no  way 
affected  by  the  ownership  of  the  refrigerator  cars  parked,  and  the 
delay  is  incident  to  the  service  and  in  no  way  relieved  by  the  private 
ownership  of  the  cars.  It  is  an  indisputable  fact  that  the  whole 
service  or  parking  the  cars  is  performed  bv  the  carriers,  and  the  car- 
riers serving  the  various  different  fruit  belts  own  nearly  all  the  icing 
stations  and  are  required  to  maintain  an  icing  system  and  an  icing 
force  for  these  stations  to  take  care -of  the  pi<i-up,  or  less-than-car- 
lot,  traffic  in  refrigerated  products;  so  that,  if  the  Armour  Car  Lines 
maintain  such  a  system  or  a  part  of  the  system,  it  is,  in  fact,  a  dupli- 
cation of  what  the  railroads  have  already  provided  and  do  and  must 
maintain,  and  it  operates  as  a  double  burden  upon  the  traffic  for  that 
service.  But  Armour  Car  Lines  have  no  such  force  or  any  force  em- 
ployed in  the  actual  work  involved  in  taking  care  of  traffic.  The  man 
who  does  the  icing  at  Grand  Rapids,  Mich.,  testified  before  the  Inter- 
state Commerce  Commission  on  the  11th  of  this  month  that  he  iced 
the  refrigerator  cars  at  Grand  Rapids  under  contract  with  Armour 
Car  Lines,  and  his  contract  provided  for  the  entire  refrigerating 
service  at  that  point,  including  the  inspection  of  the  empty  cars  to 
ascertain  their  fitness  for  loading,  which  inspection  amounted  to 
looking  into  the  cars  and  seeing  that  they  were  clean  and  the  drain 
pipes  were  open,  and,  in  addition,  the  inspection  of  all  other  Armour 
cars  passing  through  this  station — ^that  is,  inspecting  the  bunkers  to 
ascertain  whether  or  not  reicing  was  necessary — all  of  which  services 
were  provided  for  in  the  contract  price  for  ice  of  $1.65  per  ton  when 
icing  was  done  from  platform  ana  $2  per  ton  when  icing  was  done 
from  wagons  at  team  tracks.  This  constitutes  the  whole  service. 
There  is  nothing  more  to  it.  This  same  witness,  Mr.  Horner,  testified 
that  some  one  or  another  of  Armour's  employees  would  appear  there 
from  time  to  time,  and  the  only  service  which  he  knew  that  such 
empk)yee  performed  was  to  keep  check  on  the  witness  to  see  that  he 
did  not  make  an  overcharge  for  ice  used.    Grand  Rapids  is  one  of  the 
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heaviest  loading  points  in  the  State  of  Michigan,  and  it  appears  from 
this  man's  testimony  that  there  was  not  a  single  employee  of  Armour's 
located  there.  This  same  witness  had,  prior  to  the  Armour  exclusive 
contracts,  performed  this  identical  service  for  the  Michigan  roads. 
(See  testimony  before  Interstate  Commerce  Commission,  Chicago, 
May  11, 1905.) 

REFRIGERATION   CHARGES. 

Mr.  Robbins  states  that  "  the  refrigerator  charges  to  the  public 
are  based  upon  the  cost  of  ice,  supervision,  etc.,  together  with  reason- 
able profits  for  the  investment,  claims,  contingencies,  etc.,  and  are  as 
low  as  consistent  with  good  service." 

The  supervision,  I  have  shown,  in  so  far  as  real,  is  a  duplicate  in 
all  things,  and  therefore,"  to  the  full,  a  burden  upon  traffic.  In  all 
official  classification  territory  the  classification  provides  for  a  charge 
of  $2.50  per  ton  for  ice  in  the  bunkers,  which  admits  of  a  profit  to 
the  parties  performing  the  service,  and  as  further  evidence  with  re- 
spect to  the  profits  accruing  to  the  Armour  Car  Lines  on  their  refrig- 
erator cars,  refer  to  the  testimony  of  W.  Streckmens  before  the 
Interstate  Commerce  Commission  on  May  12,  formerly  employed  by 
Armour  Car  Lines  as  stenographer.  Mr.  Streckmens  testified  before 
the  Interstate  Commerce  Commission  that  the  Northwestern  Line 
billed  ice  to  Armour  Car  lines  at  $1  per  ton.  The  Milwaukee  and 
St.  Paul  billed  on  Armour  Car  Lines  at  $2.50  per  ton  and  rebat-cd 
back  to  them  $1  per  ton  on  counterclaims.  The  other  roads  each 
$1.25  per  ton.  And  that  the  profits  to  Armour  Car  Lines  on  their 
refrigerator-car  business  amounted  to  from  five  to  six  .hundred  per 
cent.  I  know  there  is  a  $15  flat  rate  per  car  for  refrigerating  pack- 
ing-house products  from  St.  Paul  to  Pacific  coast  points,  over  lines 
on  ^hich  Armour  &  Co.  have  no  exclusive  contracts,  and  packing 
house  products  require  more  frequent  reicing  than  fruits.  This  will 
give  some  idea  of  the  unreasonableness  instead  of  the  reasonable- 
ness of  the  profit ;  but  this  profit,  in  my  estimation,  is  of  less  conse- 
quence than  the  other  evils  incident  to  placing  this  mammoth  mer- 
chant upon  our  highways,  equipped  with  a  system  that  not  only 
enables  it  to  levy  an  extortionate  tax  upon  the  commerce  of  the 
country,  but  also  provides  it  with  a  complete  means  of  obtaining 
illegitimate  knowledge  of  its  competitor's  business — knowledge  that, 
for  all  practical  purposes,  may  as  well  be  obtained  by  and  through 
a  system  which  enabled  it  to  rifle  the  United  States  mails.  It  is  just 
as  great  a  wrong  against  the  fruit  dealers  and  shippers  to  give  this 
power  and  privilege  to  Armour  Car  Lines  as  it  would  be  to  give  to 
some  third  private  i)arty  a  right  to  open  and  examine  the  business 
correspondence  of  any  of  yon  gentlemen  of  this  committee,  or  of  any 
man  engaged  in  business,  and  Uiis  system,  when  perfected,  will  enable 
Armour  to  fix  both  the  price  to  the  growers  and  the  price  to  the 
consumers  of  all  perishaole  food  products.  There  is  no  room  for 
doubt  about  it. 

Mr.  Robbins  quotes  extensively  from  the  testimony  of  certain 
Michigan  growers  brought  to  the  Chicago  hearing  by  Armour  Car 
Lines  and  kept  and  entertained  at  Armour's  expense.  He  does  not 
give  their  whole  testimony.  The  cross-examination  of  these  wit- 
nesses boiled  their  testimony  down  to  this  one  pomt,  and  only  this: 
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"That  they  would  rather  have  an  Armour  car  and  pay  Armonr 
charges  than  to  be  altogether  without  refrigerator  cars; "  and  for 
verification  of  this  I  refer  to  their  printed  testimony  at  this  hearing, 
which  is  accessible  to  all.  But  see  also  the  testimony  of  other 
Michigan  growers  and  shippers  at  the  same  hearing,  who  came  and 
testified  at  their  own  expense.  They  tell  an  altogether  different 
story  as  to  the  prevailing  conditions  in  the  Michigan  &uit  belt.  And 
in  nirther  contrast  with  testimony  of  Armour's  Michigan  witnesses, 
I  wish  to  insert  in  this  statement  extracts  from  the  testimony  of  Mr. 
Patriarche,  traffic  manager  of  the  Flint  and  Pere  Marquette  Railway, 
in  the  June  car-line  hearing,  as  follows  (p.  34)  : 

Mr.  Decker.  And  under  the  method  of  handling  traffic,  please  tell  the  Gommls- 
Bion  whether  the  service  was  regarded  as  satisfactory  by  the  company.  I  am 
speaking  about  1900  now. 

Mr.  Patriarche.  I  would  say,  so  far  as  our  company  is  concerned,  we  re- 
garded onr  service  as  perfectly  satisfactory. 

Mr.  Decker  (p.  37).  The  service  was  then  as  good  as  it  is  now? 

Mr.  Patriarche.  Yes,  sir. 

Commissioner  Prouty.  I  understand  you  to  say  that  you  lost  a  great  deal  of 
traffic  by  your  inability  to  furnish  cars.  You  seem  to  confine  that  to. local 
traffla 

Mr.  Patriarche.  Yes,  sir. 

Mr.  Decker.  What  do  you  mean  by  local  traffic? 

Mr.  Patriarchs.  Stations  where  there  is  a  large  production  of  fruit  and  no 
competing  railroad — simply  our  own  road. 

Commissioner  Prouty.  You  say  at  those  stations  you  were  unable  to  handle 
all  the  traffic. 

Mr.  Patriarche.  Not  at  those  stations. 

Commissioner  Prouty.  You  did  handle  it  there? 

Mr.  Patriarche.  Yes,  sir. 

Commissioner  Prouty.  But  at  competing  stations  you  allowed  a  good  deal  of 
It  to  go  to  your  competitors  that  you  might  have  retained  yourself? 

Mr.  Patriarche.  We  let  a  good  share  of  it  go.  to  take  care  of  the  statlonfi 
where  we  were  the  only  road. 

Mr.  Decker.  You  lost  some  of  the  competitive  business? 

Mr.  Patriarche.  Yes,  sir. 

PATENTS  CONTROLLED. 

Much  has  been  said  by  car-line  witnesses  with  respect  to  patents 
controlled.  I  quote  from  Mr.  Robbins's  testimony  before  the  House 
committee,  as  follows : 

There  are  a  great  many  bona  fide  contracts  in  force  between  the  railways  and 
car  companies  in  all  sections  of  the  country,  which  run  for  various  terms,  up  to 
seven  years  at  least,  which,  together  with  Armour's  patents  owned  by  these 
companies  on  the  combination  ventilator  and  refrigerator  cars,  have  a  direct 
bearing  on  any  legislation  as  a  whole. 

Any  claim  that  car  lines  control  patents  to  the  extent  that  may 
render  it  even  difficult  for  carriers  to  supply  refrigerator  cars  for 
themselves,  to  my  mind,  should  receive  scant  consideration.  Such 
claims  are  nonsensical  in  the  extreme,  as  evidenced  by  the  fact  that  the 
Santa  Fe  road,  formerly  under  contract  with  Armour  Car  Lines,  dis- 
continued the  use  of  the  Armour  cars  and  to-day  own  and  operate  a 
more  modern  refrigerator  car  line  than  that  of  the  Armour  Company. 
We  now  see  roads,  such  as  the  Michigan  Central,  New  York  Central, 
and  Louisville  and  Nashville,  following;:  in  the  same  line;  and,  again, 
we  have  the  Northern  Pacific  road,  which  taps  one  of  the  most  impor- 
tant fruit  belts  in  the  United  States,  owning  and  operating  a  remg- 
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erating  car  line  superior  to  that  of  the  Armour  Car  Lines,  and  increas- 
ing and  improving  its  system  from  year  to  year  as  necessities  demand. 

MILBAGE   COMPENSATION. 

On  page  134,  record  of  hearings  before  the  House  committee,  Mr. 
Robbins  testifies  with  respect  to  profit  accruing  on  the  icing  service 
and  mileage  fee  as  follows : 

Mr.  Stevens.  Then  you  base  your  cbarges  for  Icing  on  the  cogt? 

Mr.  Robbins.  On  the  cost,  with  a  reasonable  addition  for  profit. 

Mr.  Stevens.  Certainly.  Do  you  not  calculate  to  make  an  added  profit  out  of 
the  icing  to  compensate  for  any  lack  of  profit  in  mileage? 

Mr.  Robbins.  As  I  have  stated,  mileage  on  freight  cars  does  not  provide  a 
reasonable  remuneration ;  so  that  if  we  try  to  do  the  refrigeration  at  bare  cost 
and  depend  upon  the  mileage  we  can  not  be  in  the  business. 

In  this  connection  it  must  be  interesting  to  compare  testimony  of 
Mr.  Ellis,  general  manager  of  the  Armour  Car  Lines,  as  given  before 
the  Interstate  Commerce  Commission,  June,  1904,  wherein  he  de- 
clares the  mileage  to  be  ample  and  to  return  a  satisfactory  compen- 
sation. 

ICING  COST. 

Mr.  Urion.  You  may  state  to  the  Ck)mmlssion,  In  your  own  way,  the  cost  of 
icing,  cost  of  ice,  as  near  as  you  can,  and  the  number  of  times  necessary  to 
reice  bet\^'een  the  points,  and  you  may  give  any  general  information  you  may 
have  on  the  subject. 

Mr.  Ellis.  To  begin  with,  the  car  has  to  be  initially  iced  within  the  neigh- 
borhood of  6  tons  of  Ice,  at  a  cost  of  from  $2  to  $2.50  \ier  ton,  at  an  expense 
of  from  $12  to  $15.  We  go  upon  the  theory  that  ice  Is  cheaper  than  fruit,  and 
If  we  make  any  mistake  alwut  reioing  we  try  to  overdo  It  rather  than  otherwise. 
On  a  shipment  from  Michigan  for  Boston,  for  example,  we  would  reice  at  four 
points  after  It  was  initially  iced,  and  sometimes  five  times.  The  shipments 
vary  in  length  of  time  they  are  in  transit,  ahd  we  have  additional  stations  to 
meet  these  clrcuuistances.  The  reicing  at  these  diflPerent  points  represents  on 
an  average  a  eoui)le  of  tons  in  each  case,  and  that  ice  would  not  be  obtainable 
for  less  than  $2.r>()  per  ton,  and  sometimes  It  would  cost  more.  The  cars,  when 
ordered  by  the  8hli)i>er8,  are  not  always  loaded  with  promptness.  If  they  are 
held  over  we  have  to  see  that  they  are  replenished,  and  the  longer  they  stand 
on  sidetrack  and  shipping  station  the  more  ice  they  require,  generally  at  the 
first  icing  point  We  aim  to  extend  a  first-class  service,  and  do  not  figure  to 
charge  more  for  it  than  it  Is  worth  or  do  more  than  make  a  reasonable  charge 
for  it,  everything  considered. 

MAN   WHO  DOES  THE  ICING. 

The  sworn  testimony  of  Mr.  Horner,  who  does  the  icing  under  con- 
tract for  Armour  Car  Lines  in  Michigan,  is  to  the  enect  that  $2 
per  ton  is  the  niaxinuim  price  charged  to  Armour  for  ice  in  the  bunk- 
ers, and  that  only  when  hauled  in  wagons;  otherwise  $1.66  per  ton. 
How  can  you  harmonize  with  this  Mr.  Ellis's  statement  tnat  the 
initial  icing  costs  the  car  lines  from  $2  to  $2.50  per  ton?  And  no 
witness  produced  could  point  to  a  single  ice  house  in  Michigan  owned 
or  operated  by  Armour  Car  Lines. 

Mr.  Urion.  What  are  the  elements  that  come  Into  the  management  of  refrig- 
eration of  these  cars  as  to  exi)eu8e  and  labor? 

Mr.  Ellis.  Anioug  them  is  the  expense  of  our  district  men,  experienced  in  the 
handling  of  perishable  fruit ;  men  who  can  not  be  picked  up  Just  for  the  service 
during  the  Michigan  fruit  season,  but  men  we  have  to  keep  on  the  pay  rolls 
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from  one  year's  end  to  another,  and  we  lise  them  as  far  as  we  can  In  the  fmlt 
handling  ]t)usiness  of  our  cars.  Again,  we  have  the  traveling  expenses  of  these 
men  and  others,  such  as  telegraphic  expenses,  and  a  good  many  other  items  on 
that  order. 

The  Michigan  shippers  themselves  did  the  loading  and  have  been 
relieved  of  no  part  of  the  loading  service.  (See  testimony  before 
Interstate  Commerce  Commission,  June,  1904.) 

In  this  connection,  refer  to  testimony  of  A.  J.  Horner  before  the 
Interstate  Commerce  Commission,  May  11,  1905,  who  performed  all 
the  Armour  services  in  the  State  of  Michigan  at  $1.65  and  $2  per  ton 
for  the  ice  in  the  bunkers,  including  inspection,  etc. 

Mr.  Urion.  Any  other  general  expense  in  connection  with  that?  Have  you 
enumerated  all  the  expenses  in  connection  with  that? 

Mr.  Elus.  There  are  incidental  exi»euse8,  such  as  local  rents,  stationery, 
postage,  ice-house  depreciation,  and  depreciation  of  the  plants  that  we  have  on 
the  lines  of  the  dififerent  railroads  to  ice  cars  with  facility.  Then  we  have  claims 
for  loss  and  damage,  also  executive  expenses  as  well. 

In  passing,  please  note  the  "  postage  "  expenses  and  its  importance 
as  applied  to  the  icing  of  a  car.  The  witness  certainly  must  have  been 
grasping  at  straws. 

Mr.  Urion.  In  the  making  up  of  this  tariff  of  rates,  what  was  taken  into  con- 
sideration in  arriving  at  the  right  expenses  such  as  you  have  enumerated  here 
in  connection  with  the  services  and  allowing  for  what  you  consider  to  be  a  fair 
profit? 

Mr.  E2LUS.  Yes,  sir ;  we  figure  that  item  at  from  $4  to  $6  per  car. 

Mr.  Urion.  Not  profit? 

Mr.  EiJLis.  Net  profit 

Mr.  Urion.  Of  from  $4  to  $6  per  ear? 

Mr.  Elus.  Yes,  sir. 

Mr.  Urion.  I  believe  that  is  all. 

Commenting  on  this  same  business  that  Mr.  Ellis  swears  yields  only 
$4  to  $6  per  car  profit,  Armours  are  seeking  to  compromise  the  Michi- 
gan Case  before  tlie  Interstate  Commerce  Commission  on  a  basis  of  a 
reduction  of  from  $7  to  $10  per  car. 

CJommissioner  Prouty.  Take  now  a  shipment  to  Duluth.  How  many  times 
does  that  shipment  require  reicing  on  the  way  to  Duluth,  depending  upon  the 
way  it  was  routed? 

Ck>mmissioner  Prouty.  About  how  long  is  the  run  of  a  car  from  here  (Chi- 
cago) to  Duluth? 

Mr.  Ellis.  Well,  that  is  more  or  less  of  an  unknown  quantitj',  but  I  can  give 
you  an  idea  of  the  ix^ints  we  would  figure  on  that  car  would  require  reicing. 
I  might  say  that  wo  regulate  these  icing  i>oiiits  a  good  deal  by  experience.  If 
we  find  an  unusual  movement  of  stuff  to  certain  iK>ints,  we  might  find  it  neces- 
sary to  put  in  another  Icing  station  a  little  fartlior  away  or  closer  to  shipping 
point  The  ear,  if  Pere  Maniuette  and  moving  via  Chicago,  Burlington  and 
Quincy  road  to  Duluth,  would  he  reiced  at  St.  Joseph,  Mich.,  Chicago,  Grand 
Crossing,  and  St.  Paul.  A  car  from  the  same  i»oint,  moving  via  the  Wisconsin 
Central,  would  be  reiced  at  St.  Joseph,  Chicago,  Stevens  Point,  and  St  PaaL 
There  are  some  routes  by  which  it  will  require  more  icing  attention  than  by 
either  of  tliese  routes. 

Mr.  Ellis's  testimony  in  this  connection  is  at  variance  with  the 
facts.  First.  Fruit  does  not  move  from  Michigan  points  to  Duluth 
via  the  Chicago,  Burlington  and  Quincy  road,  and  never  has.  With 
reference  to  the  AVisconsin  Central,  that  road  handles  more  or  less  of 
the  Michigan  shipments  consigned  to  Duluth,  and  there  are  rarely 
more  than  two  icings,  the  first  one  being  at  initial  point  and  the  re- 
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icing  at  Chicago,  either  at  Wood  street  or  Grand  Crossing.  T\Tien 
the  shipments  pass  the  Chicago  icing  stations  the  bunkers  are  refilled, 
and  that  icing  brings  the  car  through  to  destination  except  in  cases  of 
delay  to  shipment  in  transit  by  the  railway  companies. 

Mr.  Deckek.  Yon  say  that  on  trip  to  Boston  it  takes  6  tons  of  initial  icing 
with  reiclng  three  or  four  times? 

Mr.  Ellis.  Yes,  sir. 

Mr.  Deckeb.  I  think  you  said  it  took  2  tons  for  each  reiclng? 

Mr.  Elub.  Yes,  sir. 

Mr.  Decker.  The  least  reicing,  then,  would  be  6  tons  for  the  whole  trip? 

Mr.  Ellis.  Yos,  sir. 

Mr.  Decker.  Making  12  tons,  including  the  initial  Icing? 

Mr.  Ellis.  Yea,  sir. 

Mr.  Decker.  You  pay  about  $2.50  per  ton  for  the  ice? 

Mr.  Eiixis.  Yes,  sir. 

Mr.  Decker.  That  would  be  $30  for  the  trip  to  Boston? 

Mr.  Ellis.  Yes,  sir. 

Mr.  Decker.  You  have  a  tariff,  in  effect  prior  to  these  contracts,  from  Mich- 
igan points  to  Boston,  and  which  has  been  offered  here,  which  spec i flea  a  rate 
to  Boston  of  $20. 

Mr.  Ellis.  I  believe  that  tariff  was  admitted  by  Mr.  Robbins. 

Mr.  Decker.  That  was  during  the  period  of  comi)etltion,  was  it  not? 

Mr.  Ellis.  It  was  during  the  period  when  free  ice  was  obtainable. 

(No  evidence  of  record  of  free  ice  except  tlie  initial  icing,  which  cost  about  $6.) 

Mr.  Decker.  You  have  had  that  for  a  number  of  years? 

Mr.  Ellis.  I  do  not  know  anything  i)er8onally  about  that  tariff. 

Mr.  Urion.  He  figures  three  reicings,  and  original  icing  is  figured  up  inde- 
pendently of  anything  else,  amounting  to  $30.  You  have  testified  there  were 
four  icings — that  would  be  one  more  icing.  Your  testimony  was  that  it  took 
2  tons  under  normal  conditions.  Tell  me  the  cost  of  icing  alone  to  Boston 
is  $35.     Is  that  correct? 

Mr.  Ellis.  The  points  I  gave. 

Commissioner  Pbouty.  You  gave  the  points,  and  is  that  correct?  It  figures 
out  $35. 

Mr.  Ellis.  I  would  say  that  is  correct 

Mr.  Urion.  Reicing  makes  it  $35? 

Mr.  Ellis.  Yes,  sir. 

Mr.  Urion.  The  icing  cost,  independent  of  labor,  etc.,  is  $35,  leaving  $20. 
Now,  you  say  your  profit  per  car  is  $4  to  $6.  How  is  the  difference  between  the 
cost  of  icing  and  the  profit — $4  to  $6  profit  ($14) — made  up? 

Mr.  Ellis.  The  expense  of  our  men  in  the  field  and  those  items  I  have  already 
called  attention  to. 

It  would  appear  that  the  items  of  expense  referred  to  by  Mr.  Ellis, 
in  addition  to  the  mythical  number  of  men,  consist  of  such  expenses 
as  telegraphing,  postage,  stationery,  etc. 

AS   TO   THE   ADEQUATE   SUPPLY   OP   CABS. 

It  is  claimed  by  the  car  lines  that,  through  the  system,  and  through 
its  system  only,  can  an  adequate  supply  of  cars  be  had  for  the  prompt 
handling  of  jx^rishable  goods.  I  quote  from  Mr.  Robbins's  testimony 
(p.  156,  House  hearings) : 

Mr.  Stevens.  The  mileage  on  these  cars,  I  take  it,  from  your  testimony,  pays 
only  expenses  and  depreciation  and  interest? 

Mr.  RoBiuNs.  Yes,  sir;  but  I  put  it  the  other  way.  The  mileage  on  these 
cars  does  not  i)r<)vide  a  sufficient  remuneration  for  a  profit,  because  of  the  fact 
that  they  are  out  of  service  between  the  fruit  seasons.  There  is  also  much 
delay  to  thenj  in  waiting  and  loading  in  the  sea.son.  We  can  not  run  these  cars 
into  a  territory  just  as  tliey  want  them.    Sometimes  a  great  many  hundred 
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oars  are  there  for  a  week,  or  sometimes  as  much  as  a  month.  In  advance  of  the 
movement,  and  since  the  North  Carolina  strawberries  have  been  a  prominent 
crop,  as  much  as  3,000  cars  come  out  of  there  In  a  month,  and  we  can  not  get 
these  cars  in  that  short  period,  but  we  commence  to  park  cars  there  a  month 
ahead. 

It  will  be  noted  that  Armour  Car  Lines  admit  of  having  full 
knowledge  of  the  importance  of  the  North  Carolina  berry  ci*op  and 
the  time  it  is  ready  for  shipment.  Yet,  behold  the  situation  as  it 
exists  there  to-day,  the  berry  season  just  closing.  Telegraphic  re- 
ports indicate  that  hundreds  of  carloads  of  berries  have  been  loaded 
into  box  cars  and  hauled  by  the  railroad  companies  to  dimiping 
grounds  because  Armour  Car  Lines,  who  have  the  exclusive  privi- 
lege of  supplying  that  particular  section  of  the  country  with  cars, 
failed  to  do  so.  The  resultant  loss  is  variously  estimated  at  from 
$200,000  to  $500,000.  Does  any  member  of  this  committee  believe 
for  a  moment  that  Armour  Car  Lines,  or  the  carriers  either,  will 
fully  reimburse  the  shippers  and  growers  for  the  tremendous  losses 
they  have  sustained?  But,  for  argument's  sake,  we  may  allow  that 
the  shippers  and  growers  will  be  reimbursed.  But  how  about  the 
dealers  in  eastern  markets  who,  at  great  expense,  maintain  extensive 
organizations  for  the  handling  of  just  such  crops,  for  which  they 
must  prepare  months  ahead  ?  Then,  again,  how  about  the  consuming 
public,  who  has  been  cheated  out  of  its  right  to  purchase  and  consume 
those  fruits? 

WIDENING  OP   MARKETS. 

In  a  former  statement  to  this  committee,  and  also  to  the  House 
committee,  I  endeavored  to  show  that  the  statements  of  the  car-line 
witnesses  that  the  "Armour  Car  Lines  system  had  broadened  mar- 
kets "  were  untrue,  and  in  this  connection  I  quote  from  the  testimony 
of  A.  Patriarche,  traffic  manager  of  the  Pere  Marquette  Railroad,  as 

given  before  the  Interstate  Commerce  Commission,  June  car-line 
earing,  and  I  note  from  the  record  of  subsequent  hearings  before  the 
House  committee  that  Congressman  Mann  refers  to  my  statement  in 
that  connection  as  follows : 

Mr.  Mann.  The  number  of  interstate  cars  under  refrigeration  in  1900  was 
1.435,  as  against  1,632  in  1003,  and  Mr.  Ferguson  figured  that  the  Interstate  trafBc 
did  not  include  shii)nients  to  Oliicago.  Now,  the  Pere  Marquette  Railroad  did 
not  run  into  Chicago  at  all  at  that  time,  and  Chicago  is  interstate  traffic,  so 
that  his  statement  on  that  was  like  some  of  his  other  statements,  sUghtly 
erroneous. 

That  I  may  make  matters  clear  in  this  connection  and  show  that 
my  statement  was  not  "  slightly  erroneous,"  I  wish  to  insert  the  fol- 
lowing extracts  from  Mr.  Patriarche's  testimony : 

Mr.  Obton.  You  have  siK)ken  of  the  wide  distribution  of  shipments  from  the 
Michigan  fruit  region  since  the  Armour  arrangement  Is  it  not  a  fact  that  In 
1902  and  1903  the  crops  in  the  peach  regions  outside  of  Michigan  were  very 
light? 

Mr.  Patbiarciie.  I  only  know  it  from  hearsay.     I  don't  know  it  as  a  fact 

Mr.  Obton.  You  understand  it  to  be  so? 

Mr.  Patbiarche.  Yes ;  I  have  heard  there  was  a  light  crop,  particularly  In  the 
East 

Mr.  Obton.  A  light  crop  in  Delaware.  New  Jersey,  and  other  Bastem  States 
probably  would  help  to  bring  the  Michigan  croi>s  to  the  East 

Mr.  Patbiabghe.  Very  likely. 
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Mr.  Obton.  Yon  state  that  in  1902,  ont  of  6,454  cars,  1,937  went  nnder  refrig- 
eration. 

Mr.  Patriarche.  In  1902? 

Mr.  Orton.  In  1002,  yes. 

Mr.  Patriarche.  Yes. 

Mr.  Obion.  Now,  do  you  mean  tliat  1,937  moved  under  the  Armour  arrange- 
ment? 

Mr.  Patriarchk.  Yes,  sir;  the  Armour  cars. 

Mr.  Obton.  Can  you  tell  us  how  many  went  under  refrigeration  outside 
Armour  arrangement? 

Mr.  Patbiarche.  No,  I  could  not. 

Mr.  Obton.  No  record  of  that? 

Mr.  Patriarchs.  No,  we  have  no  record.    We  used  the  Armour  car  in  1903. 

Mr.  Orton.  And  you  can  not  tell  how  many  went  under  refrigeration  in  your 
local  traffic? 

Mr.  Patraibche.  Well,  there  were  very  few.  I  can  not  give  the  statistics  of 
that  at  all. 

Mr.  Obton.  In  1901,  you  said,  there  were  3,706  cars.  What  portion  of  them 
were  under  refrigeration? 

Mr.  Patbiarche.  One  thousand  one  hundred  and  twenty-eight 

Mr.  Orton.  In  1900  you  mention  4,300.  What  portion  of  them  went  under 
refrigeration? 

Mr.  Patriarche.  One  thousand  four  hundred  and  thirty-fiv& 

Mr.  Orton.  Can  you  give  the  figures  for  1903? 

Mr.  Patriarche.  One  thousand  six  hundred  and  fifty-four. 

Mr.  Obton.  That  is,  under  refrigeration? 

Mr.  Patbiarche.  Yes,  sir. 

Mr.  Orton.  How  much  was  the  total? 

Mr.  Patriarche.  The  total  cars  that  originated  with  us  was  7,825. 

Mr.  Decker.  Will  you  describe  the  Pere  Marquette  as  it  was  located  some 
years  ago  and  as  it  extended  by  reason  of  extensions  through  to  Chicago  and 
on  the  way  to  Buffalo? 

Mr.  Patriarche.  Prior  to  1900  there  were  several  companies  that  now  oom- 
ix)se  the  Pere  Marquette  System.  One  was  the  Flint  and  Pere  Marquette,  the 
others  the  Chlengo  and  West  Michigan,  the  Detroit,  Lansing  and  Northern,  and 
the  Lowell  and  Hastings.  Last  year  there  was  an  extension  made  of  the  Pere 
Marquette  from  Buffalo  to  Porter,  Ind.,  now  called  the  "Chicago  division." 
On  the  eastern  end  of  Lake  Erie  the  Detroit  River  Railway,  in  Canada,  waa 
acquired  by  the  interest  of  the  Pere  Marquette  System. 

Mr.  Decker.  Have  you  an  entrance  Into  Chicago? 

Mr.  Patriarche.  Yes,  sir ;   we  have  an  entrance  Into  Chicago. 

As  to  the  question  of  the  Pere  Marquette  terminals,  I  do  not  wish 
to  contend.  As  to  the  shipments  originating  in  Michigan  and  con- 
signed to  Chicago  being  interstate  traffic,  1  quite  agree  with  Con- 
gressman Mann  that  such  are  interstate.  That  in  no  manner  changes 
or  modifies  the  net  result  of  my  statement  with  respect  to  the  number 
of  cars  shipped  under  refrigeration  in  Armour  cars.  Mr.  Patri- 
arche's  testimony  affects  (purports?)  to  give  the  total  number  of 
cars  shipped  under  refrigeration  from  points  on  the  Pere  Marquette 
line  for  four  years,  beginning  with  the  year  1900.  It  will  be  observed 
that  the  years  of  1900  and  1901  were  short-crop  years,  and  the  year 
1902  was  the  largest  crop  in  the  history  of  that  road  up  to  that  time, 
and  as  a  natural  consequence  a  larger  portion  of  the  fruit  would 
seek  outside  markets;  and  in  addition  to  the  increased  crop  in  Michi- 
gan there  was  a  corresponding  shortage  in  the  Eastern  States,  as 
indicated  by  Mr.  Patriarche's  testimony,  which  reasons  alone,  and  no 
other,  are  resi>()nsible  for  the  increased  number  of  cars  shipped  under 
refrigeration  in  the  year  of  1902.  It  will  be  observed  that  in  the 
year  1903,  witli  an  increased  crop  of  1,371  cars  in  excess  of  the  previ- 
ous year,  the  total  shipments  reaching  7,825  cars,  tlie  largest  m  the 
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history  of  the  road,  and  this  year  the  Armour  exclusive  oontraets 
extended  to  inchjde  Grand  Rapids,  the  largest  primary  peach  market 
in  the  State  of  Michigan.  Tliat  year  the  shipments  under  refrigera- 
tion dropped  down  to  1,632  cars,  or  a  falling  off  of  305  cars,  as  com- 
pared with  the  previous  year,  or  the  first  year  of  the  Armour  contract 
And  it  will  also  be  noted  from  Mr.  Patriarche's  testimony  that  in 
that  year — the  year  of  1003 — as  well  as  the  previous  year  there  was 
a  shortage  of  peaches  in  the  eastern  producing  sections,  particularly 
Delaware  and  New  Jersey,  which  States  produce  enormous  quanti- 
ties of  peaches  for  eastern  markets  in  normal  crop  years,  and  any 
shortage  there  operates  to  increase  the  demand  for  Michigan  peaches 
in  eastern  markets.  But,  notwithstanding  this  most  favorable  con- 
dition for  Michigan  peaches  in  the  year  1903,  there  was  a  falling  off 
in  shipments  under  refrigeration  amounting  to  305  cars,  and  in  the 
percentage  of  refrigerator  shipments  as  compared  with  the  total 
production  it  will  be  noted  there  was, a  marked  falling  off. 

CONCLUSION. 

Armour  Car  Lines  are  a  disturbing  factor  on  our  highways;  as  a 
third  party  they  have  no  proper  or  legitimate  place  there.  Their  own 
commercial  interests  are  such  as  to  render  it  impossible  for  them  to 
serve  the  public  fairly  or  lionestly.  The  purpose  the  car  lines  have 
served  has  been  greatlv  overestimated,  as  is  evidenced  by  the  fact 
that  most  of  the  roads  have  at  some  time  performed  this  service  and 
many  are  again  preparing  to  do  so. 

In  asking  Congress  for  relief  we  are  asking  no  more  protection  for 
our  business  than  that  already  given  to  all  otner  business,  namely,  the 
right  to  use  the  common  highways  in  making  shipments  of  perishable 
commodities  unhampered  by  any  arbitrary  rules  imposed  by  a  power- 
ful competitor  and  free  from  that  competitor's  espionage.  We  ask 
no  special  favors,  but  do  ask  that  special  privileges  be  denied  the 
Armour  monopoly. 

To-day  we  are  chafing  under  this  monopoly,  and  the  irritation  will 
continue  to  grow  more  acute  as  relief  is  delayed.  The  interest  that  I 
speak  for  will  never  quietly  submit  to  the  present  subjection,  but  will 
continue  the  contest,  even  though  it  be  an  unequal  one.  There  can 
never  be  harmony  between  the  carriers  and  the  men  I  speak  for  so 
long  as  this  wholly  irresponsible  third  party,  who  is  at  best  a  fly-by- 
night,  has  anvthing  to  do  with  the  transaction.  At  will,  car  lines 
may  throw  all  the  burden  upon  carriers,  and  at  a  time  when  the  car- 
rier is  not  prepared  to  assume  it.  I  ask  you  to  give  this  feature  of  the 
situation  careiul  thought. 

Concluding,  I  draw  attention  to  the  testimony  offered  on  both  sides. 
The  evasive  answers  and  misleading  statements  of  car-line  witnesses 
need  no  comment  on  my  part. 

I  now  offer  a  few  letters  from  growers,  expressive  of  their  views, 
and  will  state  that  had  I  understood  that  mileage  and  per  diem 
would  have  been  paid  I  could  have  produced,  without  limit,  as  many 
growers  as  the  committee  desired  to  hear;  but  I  am  of  the  opinion 
that  the  committee  has  heard  sufficient  testimony  to  fully  establish 
the  truth  of  our  contention. 
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Eau  Claire,  Wis.,  May  17^  1905. 
E.  M.  Ferguson, 

President  Western  Fruit  Jobbers*  Association^  • 

Washington^  Z>.  O. 

Dear  Sir  :  Please  find  inclosed  herewith  a  partial  list  of  cars  which 
we  received  in  1902.  You  will  observe  the  overcharge  of  $40  per  car 
in  each  case,  which  charge  of  course  is  due  to  the  Armour  private 
car  service.  It  is  not  necessary  for  me  to  go  into  detail  relative  to 
this  mattei^,  because  I  believe  you  have  more  information  already 
than  what  I  am  able  to  give.  I  wish  to  say  that  in  most  of  these 
cases  cars  originated  at  Shelby.  The  time  for  delivery  of  cars  from 
Shelby  to  Eau  Claire  is  al^out  forty-eight  hours.  Our  railroad 
cotiipanies  here,  namely,  the  Chicago,  Milwaukee  and  St.  Paul,  the 
Wisconsin  Central,  also  the  Northwestern,  all  agreed  to  give  us 
refrigerators  free  of  charge  if  thej  were  allowed  to  put  them  at  the 
shipping  point  where  we  are  shipping  from.  However,  the  Pere 
Marquette  people  claim  that  they  could  accept  no  refrigerators  other 
than  the  Armour  cars.  The  result  of  this  gross  overcharge  has  not 
only  been  an  injustice  to  the  shippers  of  Michigan  as  well  as  our- 
selves, as  former  years  we  have  been  receiving  all  the  way  from  10 
to  25  cars  of  peaches  and  grapes  and  since  this  robbery  has  been  in 
existence  we  are  practically  shut  out  from  doing  any  business  in  the 
State  of  Michigan,  as  we  could  not  stand  the  charges  and  meet  com- 
petition, for  the  reason  that  all  the  shi)>pers  in  Milwaukee  and  points 
on  the  lake  receive  their  stuff  bv  boat  across  the  lake ;  therefore  would 
not  be  obliged  to  pay  any  reirigerator  ser\dce,  where,  on  the  other 
hand,  we  could  not  ship  in  this  way,  as  the  excess  handling  on  perish- 
able stuff  results  in  too  much  loss  and  shrinkage.  I  think  since 
1902  we  have  had  only  two  or  three  cars  of  peaches.  Of  course  the 
charges  on  the  cars  of  grapes  was  not  as  high  as  that  of  peaches,  and 
we  continue  to  handle  that  line  from  Lawton.  Of  course  the  regular 
rate — ^no  doubt  you  are  familiar  with — from  Michigan  points  to  our 
point  here  is  55  cents.  On  20,000-ponnd  cars  the  additional  refrig- 
erator service  made  the  charge  75  cents  per  100  pounds,  or  7^  cents 
per  10-pound  basket  of  peaches.  Taking  this  cost  and  adding  it  to 
the  price  of  the  package  very  nearly  made  the  basis  to  a  selling  price. 
I  am  glad  to  see  you  making  progress  along  this  line,  and  I  am  sure 
that  if  we  get  justice  there  is  no  question  but  what  we  will  win  out 
all  right.    I  will  write  a  letter  to  the  secretary  to-day. 

Hoping  this  letter  will  reach  you  while  in  Washington  and  that  it 
may  be  or  some  assistance  to  you,  I  remain, 

Yours,  very  truly,  H.  T.  Lange. 


Car  seryice. 
Chicago,  Milwaukee  and  St  Paul  Railway  Company,  20,000  pounds,  25 

cents,  $150  $40.00 

Car  K.  C.  F.  B.    Pro.  426.    Car  210i6.     September  12.  1902.    W.  B. 
42770. 
Chicago,  Milwaukee  and  St  Paul  Railway  Company,  20,000  pounds,  25 

cents    $150     -      -  -- 40.00 

Car  F.  GrEr"iPro7238r~Car  IsboiV'Sept^^        8,  1902.    W.  B. 
41738. 

Wisconsin  Central  Railway  roini)any,  20,000  pounds.  25  cents,  $150 40.00 

Car  F.  G.  E.    Car  17921.    Pro.  312.     September  11,  1902.    W.  B. 
d47. 
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Oarserrloe. 
Chicago,  Milwaukee  and  St  Paul  Railway  Ck)inpany,  20,000  pounds,  25 
cents,  $157.45 $4aOO 

4Car  14670.     Pro.  534.     S€ptenil>er  15,  1902.     W.  B.  43440. 
Chicago,  Milwaukee  and  St  Paul  Hallway  Company,  21,297  pounds,  25 

cents,  $157.13 40.00 

Car  15226.     Pro.  763.     September  20,  1902.     W.  B.  45274. 
Wisconsin  Central  Railway  Company,  21,660  pounds,  25  cents,  $159.13«-    40. 00 
Car  18024.     Pro.  1124.     Car  G.G.  E.     October  3,  1902.     W.  B.  3795. 

Wisconsin  Central  Railway  Company,  20,000  iiounds,  25  cents.  $150 40.  00 

Car  G.  G.  E.     Pro.  1125,     Car  12152.     October  3,  1002.     W.  B.  3045. 
Wisconsin  Central  Railway  Company,  20,870  pounds,  25  cents,  $154.79—    40.00 
Car  20329.    Pro.  1101.     October  1,  1902.    Car  K.  C.  P.  E.     W.  B. 
1981. 

Wisconsin  Central  Railway  Company,  20,000  pounds,  25  cents,  $150 40.00 

Car  44333.     Pro.  983.     August  28,  1902.     Car  F.  G.  E.     W.  B.  4456. 

Wisconsin  Central  Railway  Company,  20,000  pounds,  25  cents,  $150 40.00 

Car  1649L    Pro.  984.     September  30,  1902.     Car  F.  G.  E.     W.  B. 
4899. 
Wisconsin  Central  Railway  Company,  20,000  pounds,  25  cents,  $153.75_«    40. 00 
Car  18710.     Pro.  086.     September  8,  1902.     Car  F.  G.   E.     W.   B. 
5471. 
Wisconsin  Central  Railway  Company,  21,212  pounds,  25  cents,  $156.67—     40.00 

Car  16508.    Pro.  417.     October  14,  1902.     Car  F.  G.  E.    W.  B.  75. 
Wisconsin  Central  Railway  Company,  23,266  pounds,  25  cents,  $167.97—     40. 00 
Car  25417.     Pro.  417^.     October  14,  1902.    Car  K.  C.  G.  B.     W.  B. 
252. 
Chicago,  Milwaukee  and  St  Paul  Railway  Company,  20,000  pounds,  25 

cents,  $150   40.00 

Car  1888.     Pro.  932.     September  24,  1902.     W.  B.  46306. 
Wisconsin  Central  Railway  Company   (car  apples),  24,000  pounds,  28J 

cents,  $110.64 24.00 

Car  F.  G.  B.     Pro.  976.    -September  1,  1902.     Car  17615.     W.  B.  672. 
Wisconsin  Central  Railway  Company  (apples),  30,880  pounds,  28i^  cents, 

$115 27. 00 

Car  20764.    Pro.  348.     September  11,  1903.    Car  K.  C.    W.  B.  585. 


I 


Farmington  Fruit  and  Berry  Association,    » 

FayetteviUe^  Ark,^  February  £0, 1906. 
Mr.  E.  M.  Ferguson, 

Duluth^  Minn. 

Dear  Sir:  I  take  this  opportunity  of  expressing  my  gratification 
at  the  result  of  recent  proposed  legislation  toucning  refrigerator 
car  lines.  I  trust  that  it  will  be  pushed  through  the  Senate  soon. 
From  a  growers  and  shippers'  point  of  view  the  future  in  the  fruit 
business  looks  exceedingly  gloomy.  We  are  forced  to  use  the  Armour 
cars,  as  the  Frisco  System  (on  which  we  are  located)  will  haul  no 
others,  thereby  leaving  us  absohitely  at  the  mercy  of  the  Armour 
people.  At  the  prices  the  grower  can  realize  for  small  fruits  the 
railroads  and  refrigerator  car  line.s  get  everything  there  is  in  the 
deal.  We  do  not  want  something  for  nothing,  nor  are  we  as  growers 
disposed  to  impose  on  the  railroads  that  haul  our  product.  But  at 
the  same  time  we  feel  that  the  freight  and  refrigeration  that  we  are 
forced  to  pay  is  too  high.  I  inclose  a  letter  from  Mr.  Steele,  agent, 
Armour  Car  Lines,  which  exj)lains  itself.  Thanking  you  for  the 
interest  you  have  taken  in  this  matter  and  hoping  that  you  will 
meet  with  further  success,  I  am, 

.   Yours,  truly,  C.  W.  Applebt. 
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FrXjit  Growers'  Union,  of  Sarcx)xie, 

Sarcoxie^  Mo.^ ,  190 — . 

Mr.  E.  M.  Ferguson  : 

We  have  just  received  this  a.  m.  the  new  refrigeration  tariff  No. 
574  for  use  this  season,  and  having  understood  that  the  Armours 
was  going  to  reduce  tha j|«tB3  this  year  we  rather  expected  same ;  but 
although  there  is  so4l^^P(ilU(^on  only  two  points — ^'^Minneapolis 
and  St.  Paul  reduced  1  oe&t  per  crate,  510  crates  per  car" — that 
affect  us  anj^,  as  we  seldom  if  ever  use  any  of  the  other  points  that 
show  reduction.  We  will  show  the  different  rates  from  Sarcoxie 
to  St.  Louis  and  Chicago:    « 

A  car  of  wheat  (40,000  pounds  minimum)  to  St.  Louis  costs  $64; 
Chicago,  $84. 

A  car  of  cattle  (22,000  pounds  minimum)  to  St.  Louis  costs  $44; 
Chicago,  $63.30. 

A  car  of  strawberries  to  St.  Ijouis  costs  $134.30 ;  Chicago,  $176.80. 

The  refrigeration  on  strawberries  to  St.  Louis  is  $40.80.  They 
should  go  through  within  fifteen  hours,  with  a  "  big  "  estimate  of  5 
tons  ice  to  start  with  and  2  tons  re-ice  at  Monett,  costing  not  to 
exceed  $21. 

In  going  to  Chicago  it  would  take  only  about,  say,  8  tons  re-ice  at 
St.  Louis,  making  10  tons  at  $30,  while  they  charge  $56.10  refrigera- 
tion. 

Now,  why  do  we  have  to  pay  any  more  for  hauling  a  car  of  berries 
to  St.  Louis  or  Chicago  than  a  car  of  cattle?  The  difference  in  price 
is  $49.50  more  for  berries  than  the  cattle  to  St.  Louis;  the  berries 
costing  $93.50,  the  cattle,  $44  to  St.  Ix)uis,  or  more  than  double  the  cost. 
To  Qiicago  the  berries  would  cost  $120.70,  and  the  cattle  $63.30,  or 
almost  twice  as  much  for  the  berries  as  the  cattle.  They  both  go  as 
fast  freight,  but  we  know  of  instances  when  berries  have  been  side- 
tracked to  let  cattle  go  by.  We  can  not  get  any  transportation  with 
beories,  but  with  the  cattle  we  do ;  and  if  snipping  to  Chicago  the  rail- 
road switches  the  car  into  the  stock  yards  at  St.  Louis,  the  cattle  are 
unloaded  for  twelve  hours  and  fed,  then  the  railroad  loads  them  up 
again  and  continues  to  Chicago.  Now,  is  it  any  more  trouble  for  the 
railroad  to  set-to  and  re-ice  at  St.  Louis  than  for  unloading? 

Now,  our  point  in  the  above  is  this :  The  railroads,  when  they  fur- 
nished their  own  refrigerators,  charged  freight  enough  to  cover  all 
cost  of  icing  their  cars,  and  then  charged  no  icing. 

Private  cars  stepped  in  and  added  their  cutthroat  prices  and  also 
compelled  the  railroads  to  pay  a  rebate,  thereby  compelling  the  rail- 
roads to  continue  the  high  freight  rate  to  pay  rebates  to  the  car 
lines. 

Last  season  it  cost  $192.10  to  ship  a  car  of  berries  to  Milwaukee, 
freight  and  refrigeration.  The  railroad  agent  informed  us  that  the 
cost  on  a  car  of  beer  from  Milwaukee  to  Sarcoxie  was  less  than  $60. 
Why  the  difference,  or  at  least  so  much  difference? 

Private  cars  are  going  to  drive  southwest  Missouri  and  northwest 
Arkansas  out  of  the  fruit  business.  The  time  has  come  when  some- 
thing has  got  to  be  done,  and  we  dare  say  that  if  a  petition  was  sub- 
mitted to  the  fruit  growers  of  this  section  and  the  United  States,  we 
will  say,  praying  that  the  private  car  lines  be  thrown  in  the  gutter 
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and  trampled  to  death,  that  every  grower,  no  exceptions  except  those 
employed  or  hired  by  the  lines,  would  si^  it. 

An  agent  wrote  the  secretary  this  spring  wanting  him  to  write  or 
wire  his  Congressman  not  to  act  against  the  car  hnes,  or  words  to 
that  effect.  The  secretary  wrote  the  agent  that  he  would  do  no  such 
thing;  that  the  private  car  line  w^ere  a  oslt)u*oat  and  blood-sucking 
devil,  and  although  we  were  within  thcift'gMsp  now  and  they  could 
strangle  us,  he  thought  their  life  was  fthtltt'and  they  would  be  com- 
pelled to  give  up  the  ghost  within  a  year. 

As  we  do  not  wish  to  tire  you  by  writing  too  much,  we  will  con- 
clude by  saying  away  with  them,  and  if  you  need  any  help,  either 
evidence  or  financially,  w^e  think  you  will  have  no  trouble  getting  it 
in  this  section.  Will  say  if  our  growers  here  around  Sarcoxie  had 
received  the  money  themselves  that  the  car  line  took  from  them  last 
year  our  bei*ry  fields  would  have  been  cultivated  this  season,  whereas 
they  are  not  and  are  not  going  to  produce  half  a  crop. 
Yours,  respectfully, 

ClJFTON   McNaUjIB. 

D.  McNaijlie, 
Per  C.  McN. 

D.  Cramer, 
Per  C.  McN. 

J.  B.  Wagner. 


Iowa  Fruit  Jobbers'  Association, 

Des  Moines^  lowa^  March  5, 1905. 
Mr.  E.  M.  Ferguson,  , 

President  Western  Fnnt  Jobbers^  Association^ 

Dvluth^  Minn. 

Dear  Sir:  As  secretary  of  the  Iowa  Fruit  Jobbers'  Association,  I 
beg  to  advise  you  that  at  the  meeting  held  at  Cedar  Rapids,  Iowa, 
Saturday,  February  25,  the  following  resolutions  were  imanimously 
adopted. 

Please  take  note  of  same,  and  trust  you  will  accept  the  obligations 
which  it  imposes. 

"  Whereas  it  has  been  fully  demonstrated  to  us  during  the  past 
five  years  that  private  ownership  of  refri«:erator  cars  has  materially 
increased  the  cost  of  transportation  of  fruits  and  produce,  increasing 
the  cost  to  consumers  and  lessening  consumption  of  conunodities  so 
transported : 

"  Resolved^  First,  That  it  is  the  unanimous  opinion  of  the  m^nbers 
of  the  Iowa  PVuit  Jobbers'  Association,  at  meeting  held  at  Cedar 
Rapids,  Iowa,  February  25,  1905,  that  everything  possible  shall  be 
done  by  the  Iowa  Fruit  Jobbers'  Association  to  foster  and  encourage 
national  legislation  toward  eliminating  private  ownership  of  refrig- 
erator cars  and  toward  compelling  railroads  to  own  and  furnish 
proper  refrigerator  equipment  for  proper  transportation  of  all  fruit 
and  produce,  and  for  which  the  railroads  shall  publish  a  tariff,  in- 
cluding icing  and  all  carrying  charges. 

"  Second.  That  we  hereby  elect  Air.  E.  M.  Ferguson,  of  Duluth,  as 


BEGULATION   OF   RAILWAY   RATES.  3707 

our  special  representative  before  all  State  and  national  legislative 
bodies,  with  instructions  to  do  everything  possible  to  carry  out  our 
ideas.'^ 

Yours,  very  truly, 

Iowa  Fbutt  Jobbers'  Association, 
Per  A.  U.  Chanby,  Secretary. 


Van  Buren  Horticultural  Association, 

Van  BureUy  Ark.<,  March  5, 1905. 

The  Knudsen-Ferguson  Fruit  Company, 

Dulutk^  Minn. 

Gentlemen:  It  is  with  pleasure  that  this  association  notes  the 
great  fi^ht  that  the  commission  merchants  generally  and  the  league 
especially  have  inaugurated  against  the  enormous  charges  for  the 
transportation  of  freight  by  the  refrigerator-car  lines.  We  feel  that 
you  are  all  doing  the  fruit  producers  throughout  the  country  a  very 
great  favor  and  appreciate  and  indorse  your  action  most  heartily. 
It  takes  about  10  tons  of  ice  to  refrigerate  a  car  from  Van  Buren  to 
your  market,  and,  as  I  understand,  the  contract  price  for  this  ice  is 
$3.75  a  ton,  yet  we  are  charged  $90  for  the  icing  charges  on  this  car. 
During  the  season  of  1904  Van  Buren  shipped  about  350  carloads  of 
refrigerated  fruit,  and  this  extortion  bears  very  heavily  upon  the 
producers,  especially  when  the  fruit  is  cheap,  and  considering  the 
chances  they  have  to  take  on  markets  breaking,  and  oftentime.s  the 
fruits  decaying  in  transit.  While  we  think  that  every  legitimate 
business  should  bear  a  fair  return  on  the  money  invested,  yet  we 
l)elieve  profits  of  the  refrigerator-car  lines  must  be  enormous.  It 
seems  by  the  contracts  of  the  different  roads,  let  to  the  different  car 
lines,  the  growers  have  no  choice  in  the  matter  as  to  cars,  and  while  one 
car  may  not  have  any  better  merits  than  the  other,  yet  at  the  same 
time  we  believe  it  would  be  both  to  the  railroad  companies'  benefit,  as 
well  as  to  the  shippers,  to  let  the  different  car  lines  compete  on  the 
different  railroads  for  the  fruit.  However,  we  have  no  special  com- 
plaint to  make  of  the  service,  as  it  is  reasonably  good,  but  we  think 
that,  with  the  present  charges,  they  should  certainly  guarantee  the 
arrival  of  the  fruit  on  schedule  time  and  in  good  condition.  We 
certainly  indorse  our  President's  stand  in  the  matter,  and  only  hope 
that  our  Senators  may  aid  him  in  his  fight  against  the  extortion  of 
the  refrigerator  lines.  Wishing  you  every  success  in  your  undertak- 
ings and  assuring  you  of  our  hearty  appreciation,  I  am. 
Yours,  very  truly, 

J.  A.  Barret,  Secretary. 


Porter  Land  and  Water  Company, 

Los  Angeles^  Cal.^  February  P,  1005. 
Knuten  Ferguson. 

Gentlemen:  Absence  prevented  answering  your  wire  of  2d.     I 
have  sold  out  the  Porter  Land  and  Water  <5)inpany,  and  shall  not 


RY — VOL  4 — 05 56 


3708  REGULATION    OF   RAILWAY   RATES. 

handle  their  fruit  any  longer.     With  your  permission  I  will   be 
pleased  to  recommend  you  to  them. 

I  received  a  report  of  your  Mr.  Ferguson's  appearance  before  the 
Congressional  committee  on  the  transportation  question,  which  he 
so  ably  presented.  I  concur  with  him  fuUv,  thanking  him  for  his 
efforts  against  the  damnable  conspiracies  tnat  beset  us  upon  every 
hand. 

Yours,  respectfully,  G.  K.  Porter. 


Pawpaw,  Mich.,  May  13^  1905. 
E.  M.  Ferguson,  Esq.,  ^ 

Washington^  D,  C. 

Dear  Sir  :  After  leaving  the  stand  in  Chicago  the  other  day  I  had 
no  time  to  see  you  a^in.  On  my  return  home  I  find  that  no  fruit 
growers  feel  able  after  paying  Armour's  charges  for  the  last  two 
years  to  undertake  the  trip  to  Washington  at  their  own  expense,  which 

Erobably  will  account  for  the  slim  attendance,  but  I  hope  you  will 
e  able  to  so  present  the  case  to  the  Senate  committee  as  to  convince 
them  of  the  injustice  of  the  Armour  charges  and  give  us  some  relief. 

Unless  we  do  get  relief  from  the  Armour  people  it  will  practically 
kill  the  fruit  industry  in  this  section. 

The  high  rate  charged  by  the  railroad  companies  is  a  sufficient 
handicap  without  havmg  to  pay  three  times  the  cost  of  icing  to  the 
Armour  people. 

Last  season  as  soon  as  the  New  York  grapes  came  into  the  market 
it  practically  cut  out  the  demand  for  ours.  I  received  several  com- 
munications from  our  customers  stating  that  they  could  buy  New 
York  grapes  for  the  same  money  and  lay  them  down  at  their  place 
for  less  money  on  account  of  icing  charges  than  they  could  from 
here — ^many  oi  them  in  the  State  oi  Michigan. 

The  Armour  people  tell  me  that  I  am  the  only  man  who  is  kicking 
against  their  charges,  but  I  am  yet  to  find  a  fruit  grower  who  is 
satisfied  with  their  exorbitant  rates. 

Any  information  you  may  want  in  regard  to  the  difference  in 
charges  can  be  had  from  the  Interstate  Commerce  Commission,  as 
they  have  what  papers  I  had  with  me  at  Chicago. 

Hoping  that  you  will  be  able  to  convince  them  that  we  must  have 
some  relief,  I  am. 

Yours,  etc.,  W.  C.  Wildey. 


The  Model  Strawberry  Association, 

Monet^  Mo.j  May  7, 1905. 
Mr.  E.  M.  Ferguson, 

Secretary,  Dulvth,  Minn. 

My  Dear  Sir  :  I  received  your  valued  favor  some  days  ago.  Would 
have  replied  sooner,  but  have  been  waiting  for  the  documents  which 
you  say  you  mailed  me  under  separate  cover,  all  of  which  I  have  never 
received.  That  certainly  would  be  interesting  reading  matter  for 
me.    I  would  be  very  glad  to  receive  same.    Without  haviiyj  the 
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pleasure  of  reading  contents  of  above,  I  can  say  to  you  now  that  I  do 
not  know  of  one  single  grower  who  is  satisfied  with  rates  we  have  been 
paying.  I  am  quite  sure  that  I  could  furnish  you  at  least  1,000  names 
of  fruit  growers  who  will  verify  my  statement.  Fruit  growers  cer- 
tainly owe  you  a  debt  of  gratitude  for  the  manly  disposition  you  have 
shown  in  &ie  fight  against  the  Armour  Car  Lines  for  reasonable 
rates.  I  firmly  believe  that  unless  the  fruit  growers  of  this  section 
receive  some  speedy  relief  from  the  exorbitant  rates  they  have  been 
forced  to  pay  the  strawberry  industry  will  dwindle  down,  to  the 
detriment  of  all  concerned. 

Car-lot  shipments  will  begin  here  about  the  15th  instant.  I  will 
keep  you  fully  advised  of  the  situation  here,  and  trust  we  may  be  able 
to  do  considerable  business  with  you.  Awaiting  your  further  pleas- 
ure, I  am. 

Yours,  very  truly,  E.  A.  O'Dwyer,  Secretary. 


The  Rogers  Shippers'  Union, 

Rogers^  Ark.^  March  20^  1905. 
Mr.  E.  M.  Ferguson,  Duluth^  Minn. 

Dear  Sir:  I  take  this  opportunity  of  expressing  my  gratification 
at  the  result  of  the  recent  proposed  legislation  touching  refrigeration 
and  refrigerator  car  lines,  and  trust  that  it  will  be  pushed  through  the  ' 
Senate  soon. 

From  a  grower's  and  shipper's  point  of  view  the  future  in  the  fruit 
business  looks  exceedingly  gloomy. 

We  are  forced  to  use  the  Armour  car,  as  the  Frisco  System,  on 
which  we  are  located,  will  haul  no  others,  thereby  leaving  us  abso- 
lutely at  the  mercy  of  the  Armour  people. 

At  the  price  the  grower  can  realize  for  small  fruits  the  railroads 
and  refrigerator  car  lines  get  almost  everything  there  is  in  the  deal. 

We  do  not  want  something  for  nothing,  nor  are  we  as  growers  dis- 
posed to  impose  on  the  railroads  that  haul  our  products  to  market, 
but  at  the  same  time  we  feel  that  the  freight  and  refrigeration  that 
we  are  forced  to  pay  is  too  high. 

Hoping  that  we  will  soon  have  a  national  law  so  as  to  give  us  some 
protection,  as  at  present  we  are  imposed  upon  by  high  rates  and 
refrigeration  charges. 

Yours,  very  truly,  J.  W.  Stroud. 


Van  Buren  Horticultural  Association, 

Van  Buren^  Ark.j  April  i,  1905. 

Mr.  E.  M.  Ferguson,  Duluth^  Minn. 

Dear  Sir:  Replying  to  your  valuable  favor  of  recent  date,  wish  to 
say  that  I  am  reading  Russell's  article  on  "  The  Great  Yellow  Car," 
in  Everybody's  Magazine,  and  I  appreciate  the  honesty  and  the  clear- 
cut  way  in  which  the  writer  is  exposing  this  gigantic  trust  and  ex- 
tortion, and  I  wish  to  assure  you  that,  so  far  as  the  growers  of  this 
community  are  concerned,  we  have  done  everything  we  could  do  to 
get  the  rates  reduced  or  the  icing  charges  cut  in  two.    We  have  taken 
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the  matter  up  through  the  freight  department  of  our  railroads  time 
after  time,  and  also  have  asked  the  division  freight  agents  of  the 
A.  R.  T.  Car  Company  and  the  Armour  Car  Lines  for  a  ^ight  reduc- 
tion in  their  ice  charges.  We  find  these  people  all  polite,  bat  they 
eventually  tell  us  that  they  have  done  all  they  could,  without  effecting 
any  results.  I  hardly  know  what  can  be  done;  nothine  but  the 
National  Congress,  and  it  alone,  will  ever  remedy  the  evS.  Hope, 
however,  that  when  the  work  is  done  the  Western  Fruit  Jobbers' 
Association  will  have  their  part  of  the  praise  and  glwy  for  the 
destruction  of  this  monopoly. 

I  noticed  in  the  Fruit  Journal  and  daily  papers  your  statenoents  in 
Washington  before  the  committee,  and  have  kept  up  with  the  matter 
as  be^t  I  could,  and  I  feel  sure  that  your  efforts  in  the  matter  will  be 
fruitful. 

Yours,  truly,  J.  A.  Barret,  Secretary. 


San  Antonio,  Tex.,  AprU  4, 1906. 
Mr.  E.  M.  Ferguson,  Duluth^  Minn. 

Dear  Sir:  T  have  noticed  your  several  articles  in  tlie  produce 
journals  in  regard  to  the  Armour  Car  Lines.  I  wish  to  advise  you 
that  shippers  in  this  country  are  paying  the  same  exorbitant  charges 
that  have  formerly  prevailed  in  Michigan  and  other  points  north. 
For  instance,  it  costs  me  to  furnisli  sufficient  ice  to  deliver  a  car  cab- 
bage to  Tcxarkana,  Tex.,  about  $25,  and  I  have  shipped  many  cars 
there  this  season  where  the  ice  consumed  did  not  cost  me  but  $15; 
however  $25  is  the  maximum.  For  shipments  from  one  point  to 
another  in  Texas  we  are  permitted  to  supply  our  own  ice,  but  on  in- 
terstate shipments  originating  in  Texas  we  are  compelled  to  accept 
the  tariff  of  the  Armour  Car  Lines.  For  instance,  from  Shreveport, 
La.,  to  Corpus  Christi  the  minimum  charge  for  refrigerating  a  car 
cabbage  is  $50.40,  and,  as  I  hrjt^e  above  stated,  the  maximum  cost  to 
me  for  a  car  going  to  Texarkana,  Tex.,  is  $25.  It  is  496  miles  from 
Corpus  Christi  to  Shreveport,  and  639  miles  from  Corpus  Christi  to 
Texarkana.  You  will  note  that  we  have  to  pay  the  Armour  Car 
Ijincs  $25.40  for  the  privilege  of  using  their  cars. 

I  have  taken  this  matter  up  with  the  railroad  commission  of  Texas, 
but  they  say  that  they  are  powerless  to  do  anything  to  assist  us  in 
reducing  this  rate  on  interstate  shipments.  I  have  a  lot  of  data  in 
my  office  that  I  would  be  glad  to  furnish  you  or  any  conmiittee  that 
is  compiling  facts  and  figures  on  this  subject,  for  I  would  like  to  see 
the  private  car  lines  either  compelled  to  discontinue  business  in  this 
State  or  reduce  their  charges  to  a  reasonable  profit. 
Yours,  truly, 

Roy  Campbell. 

STATEMENT  OF  HON.  EOOEE  8.  POWELL. 

Senator  Kean.  Please  state  your  name. 
Mr.  Poam:i>l.  R.  S.  Powell. 
Senator  Kean.  And  your  residence. 
Mr.  Powell.  Duluth,  Minn. 
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Senator  Kean.  Your  occupation? 

Mr.  PowETX.  I  am  engaged  in  the  practice  of  the  law,  and  I  appear. 
here  as  attorney  for  the  Western  Fruit  Jobbers'  Association.  >Vhat 
T  have  to  say  will  be  very  brief,  indeed,  and  relates  to  what  we  desire 
and  what  we  think  is  the  simple  and  direct  way  to  get  at  it.  It  re- 
lates to  the  privately  owned  freight  cars  and  the  practices  under  such 
ownership. 

The  interests  in  whose  behalf  I  am  authorized  to  speak  desire  that 
the  extortionate  charges  and  discriminations  and  the  rebates  and 
other  abuses,  which  have  b^n  shown  in  detail  to  this  committee  of 
the  United  States  Senate  to  exist,  and  which  have  been  further 
shown  to  be  the  issue  of  a  yoking  together  the  common  carrier 
and  the  owner  of  the  freight  car  in  a  closer  union  than  should  exist 
between  any  private  interest  and  carrier,  be  cut  off,  and  while  not 
wedded  to  any  particular  method,  we  believe  that  the  way  to  do  tliis 
i?  to  banish  the  privately  owned  freight  car  from  the  common  car- 
riers' rails.  This  looks  to  us  like  the  oirect,  simple,  fair,  and  effective 
way  to  cut  out  these  private  freight-car  abuses. 

The  legislative  action  which  this  view  contemplates  is  directed 
solely  to  the  common  carrier  en^ged  in  interstate  commerce,  and 
takes  ho  cognizance  of  these  elusive  and  ambulatory  car  lines.  The 
carrier  has  its  feet  planted  on  the  ground  and  it  can't  get  awav. 
It  must  either  obey  or  disobev  both  the  legislative  commands  to  do 
and  the  legislative  commands  to  desist  from  doing  this  or  that 
particular  ming,  and  it  is  to  be  assumed  that  it  will  obey.  At  all 
events,  it  can't  get  away,  and  if  it  disobeys  it  must  take  the  conse- 
quence of  such  disobedience. 

On  the  other  hand.  Federal  legislation  directed  against  the  private 
owner  of  a  private  freight  car  at  the  very  threshold  is  obnoxious  to  the 
objection  that  such  legislation  is  outside  the  jurisdiction  of  Congi-ess. 
You  can't  reach  the  private  owner — quoad  owner.  He  must  himself 
first  engage  in  some  interstate  use  of  his  car  before  y^u  can  rea(;h 
him,  and  when  you  have  enacted  legislation  reaching  such  uses,  if 
not  satisfactory  to  the  private-car  owner,  he  will  change  his  practices 
in  such  way  as  to  elude  the  statute,  or  if  not  that  it  is  always  open  to 
him  to  get  out  of  the  business,  leaving  the  service  to  be  performed  by 
the  common  carrier.  This  result  would  be  eminently  satisfactory,  so 
far  as  it  goes,  but  it  does  not  go  far  enough. 

Senator  Cullom.  Do  you  think  these  cars  are  now  under  the  inter- 
state-commerce law  ? 

Mr.  Powell.  I  do  not;  and  I  think  there  is  no  way  of  putting  them 
under  it,  except  as  they  may  engage  in  some  interstate-coniincroe 
transaction,  and  even  then  their  feet  are  not  upon  the  ground. 
You  legislate  for  that  practice  to-day,  and  if  it  is  not  satisfactory  all 
they  have  to  do  is  to  get  out  from  under  it. 

Senator  Foraker.  if  they  get  out  from  under,  then  the  railroad 
has  to  take  up  the  business,  and  that  is  what  you  want? 

Mr.  Powell.  That  is  what  I  want,  and  that  is  the  remedy  to  which 
1  am  directing  the  attention  of  the  committee;  and  I  wish  to  speak 
now  particularly  as  to  the  things  that  we  desire.  First,  we  want  a 
rate  at  so  much  per  hundred  pounds.  That  principle  of  law  was 
established  as  long  ago  as  1887,  when  you  enacted  the  interstate-com- 
merce law,  and  it  has  been  adhered  to  ever  since;  but  here  is  a  special 
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practice  that  has  grown  up  that  is  a  complete  and  absolute  departure 
irora  that  well-defined  principle,  so  that  it  is  impossible  from  an 
inspection  of  these  rates,  as  has  already  been  testified  to,  for  anybody 
to  tell  what  it  will  cost  him  to  transport  a  carload  of  refrigerated 
products  from  one  point  to  another. 

There  never  were  two  train  loads  of  iron  ore  or  any  other  product 
the  furthest  from  perishable  carried  from  one  point  to  another  at 
exactly  the  same  cost.  There  is  a  variance  at  different  seasons.  In 
the  event  of  snowstorms  or  something  of  that  sort  these  variations 
might  be  very  great;  but  that  has  never  been  held  to  be  a  reason  for 
making  a  flexible  charge  for  the  service.  So  also  the  men  handling 
the  business  of  transporting  refrigerated  products  know  the  ground, 
they  have  all  the  data  from  which  to  compute  the  average  cost  of 
that  service,  and  there  is  no  inherent  difficulty  and  no  reason  against, 
and  every  reason  for,  having  that  service  performed  and  provided  for 
in  the  freight  rate,  the  same  as  any  other  carriage  service. 

Now,  I  want  to  say,  as  an  illustration  of  that,  that  it  is  entirely 
practicable  and  feasible  and  the  railroads  have  done  it  heretofore 
prior  to  these  very  recent  years.  The  railroads  in  the  Michigan 
fruit  belt  formerly  carried  their  traffic  to  Boston  and  to  Dulujth.  I 
know  Duluth  is  a  small  place,  but  I  do  not  want  to  seem  to  slight  the 
bailiwick  of  the  Senator  from  Minnesota.  These  railroads  charged 
no  more  for  these  things  than  tiimply  by  fixing  a  higher  freight  rate 
at  so  much  per  hundred  pounds.  Tn  that  way  the  cost  of  this  refrig- 
eration was  absorbed  in  the  freight  rate.  Now,  we  ask  a  compulsory 
return  to  that  method.     In  this  particular  that  is  all  we  ask. 

The  other  day,  before  the  Interstate  CJommerce  Commission,  when 
the  Michigan  Central  Railroad  indicated  their  purpose  to  provide 
their  own  cars  and  furnish  the  refrigeration  hereafter  themselves, 
they  indicated  that  in  the  future  they  would  charge  for  the  ice  at 
$2.50  per  ton,  according  to  the  quantity  of  ice  used.  There  again 
you  have  an  indefinite  element.  Assuming,  if  you  will,  that  the  rail- 
road will  honestly,  fairly,  and  squarely  carry  that  out,  the  dealer  in 
the  product  which  is  being  transported  still  has  the  uncertainty 
facing  him  of  the  quantity  of  ice  which  will  be  used.  The  matter  of 
a  delay  may  increase  the  cost  a  very  great  deal  by  reason  of  extra 
ice,  and  the  matter  of  temperature  may  increase  it  and  change  it,  in 
the  regular  time  consumed  in  the  traffic. 

Senator  Cullom.  Could  the  railroads  become  any  more  certain 
about  what  they  would  charge  if  they  were  in  the  business  than  you 
say  theprivate-car  companies  do  now ? 

Mr.  FowELL.  I  do  not  believe  I  quite  understand  your  question. 
■  Senator  Cullom.  I  say  if  the  railroad  owned  the  cars  and  was 
carrying  on  the  business,  and  you  asked  the  railroad  company  how 
mucn  it  would  cost  for  ice  they  could  not  tell  you  unless  they  were 
sure  what  they  could  get  the  ice  for  and  sure  of  making  the  trip  in  a 
given  time,  could  they  ? 

Mr.  PowELi..  That  is  just  the  point  I  am  arguing  about.  It  is  a 
question  of  averages.  That  variation  applies  to  all  traffic,  but  it  is 
susceptible  of  being  averaged  up,  just  as  all  their  traffic  is  susceptible 
of  being  averaged  up,  and  having  placed  thereon  a  fixed  rate  so  that 
it  shows  in  the  schedule,  so  much  per  hundred  pounds  for  a  carload 
ol  peaches  under  refrigeration;    and  if  any  considerable  quantity 
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should  be  carried  without  refrigeration  it  would  warrant  a  different 
classification  and  a  different  price,  but  that  should  be  at  so  much  per 
hundred  pounds,  leaving  nothing  flexible  or  varying  in  the  charge  to 
the  shipper. 

Now,  right  in  that  connection,  as  an  illustration,  the  Armour  Car 
Lines  in  these  80  contracts  do  that  very  thing.    They  bunch  it. 

Senator  Kean.  Does  not  the  shipper  know  when  he  ships  his  fruit 
what  he  is  going  to  pay  ? 

Mr.  Powell.  Using  the  facilities  which  the  interstate-commerce 
law  places  before  him  for  knowing  what  his  ordinary  freight  charges 
will  be,  he  does  not  know  what  the  charge  is  going  to  be  on  the  fruit; 
no,  sir. 

Senator  Kean.  As  a  matter  of  fact,  if  you  ship  a  carload  of  peaches 
you  would  not  know  how  much  you  were  going  to  pay  on  that 
carload  ? 

Mr.  Powell.  No;  I  would  not.  That  is  the  point  I  am  getting  at. 
I  would  have  great  difficulty  in  learning  it.  Let  me  say  right  here 
that  I  do  not  assume  to  speak  at  first  hand  of  the  actual  practices,  but 
I  am  relying  on  the  record  that  is  here  before  the  committee  and  the 
hearings  before  the  Interstate  Commerce  Commission. 

Senator  Kean.  The  testimony  we  have  had  before  us  in  almost 
every  case  was,  I  think,  that  the  shippers  always  found  out  how 
much  they  were  going  to  pay. 

Mr.  Powell.  After  a  very  great  deal  of  delay  and  expenditure  of 
time  and  trouble  and  various  telegrams  sent  to  and  fro 

Mr.  Ferguson.  May  I  answer  that,  please?  It  is  correctly  stated 
by  Judge  Powell  that  it  is  impossible  to  determine  with  any  degree  of 
definiteness  the  cost  of  transportation  from  one  point  to  another 
where  refrigeration  is  involved,  except  it  may  be  between  well-known 
points,  and  you  learn  that  cost  by  experience.  For  instance,  the  rail- 
road tariffs  do  not  indicate  that  this  additional  charge  will  be  made 
for  refrigeration,  as  a  rule.  Neither  do  the  railroad  tariffs  indicate 
what  roads  are  under  contract  with  the  Armour  Car  Line. 

Senator  Kean.  Do  not  the  Armour  company  print  the  tariff  just 
the  same  as  the  railroads  do? 

Mr.  Ferguson.  But  they  are  not  kept  on  file  throughout  the  coun- 
try in  the  railroad  offices  as  the  railroad  tariffs  are.  Neither  is  it 
obligatory  on  the  part  of  the  railroad  companies  to  do  so,  and,  in  fact, 
they  do  not. 

Senator  Kean.  Did  you  ever  find  any  difficulty  in  getting  a  printed 
tariff  sheet  when  vou  wanted  one? 

Mr.  Ferguson.  1  can  give  you  a  list  of  examples. 

Senator  Kean.   Did  you  yourself  ever  have  any  difficulty  ? 

Mr.  Ferguson.   Yes,  sir. 

Senator  Kean.  "Where? 

Mr.  Ferguson.  They  are  of  record  in  my  former  testimony.  I 
might  cite  a  case  that  recently  came  to  my  observation  in  St.  Paul, 
where  a  gentleman  wished  to  move  a  car  of  cabbage  from  Mobile, 
Ala.,  to  St.  Paul. 

Senator  Kean.  A  carload  of  cabbage? 

Mr.  Ferguson.  Yes,  sir;  new  cabbage  under  refrigeration.  He 
made  application  to  three  different  railroads  for  the  freight  rate  or 
transportation  charge  on  cabbage  from  Mobile  to  St.  Paul  in  order 
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that  he  might  ascertain  the  cost  of  it  laid  down  to  him.  At  the  expi- 
ration of  two  days  one  raiboad  quoted  him  a  rate.  They  all  quoted 
to  him  immediately  the  freight  rate,  but  at  the  expiration  of  two  days 
one  railroad  quoted  to  him  a  rate  of  $55  per  car  for  the  refrigeration. 
Something  like  a  week  after  that  time  I  was  talking  with  him,  and 
the  other  two  roads  had  not  yet  been  able  to  give  him  any  information 
with  respect  to  refrigeration. 

Senator  Kean.  Cabbage  is  not  transported  very  largely  in  refrig- 
erator cars,  is  it? 

Mr.  Ferguson.  Yes,  sir;  new  cabbage  is;  very  largely.  In  the 
meantime  the  car  of  cabbage  arrived  in  St.  Paul,  and  the  refrigerating 
charge  on  it  in  place  of  being  $55  was  $32. 

Senator  I^jean.  I  suppose  you  did  not  object  to  that,  did  you? 

Mr.  Ferguson.  Why,  we  do  not  think  it  ought  to  have  been  any- 
thing other  than  provided  for  in  the  tariff  itself — that  is,  other  than 
provided  in  the.publislied  tariffs.  We  take  the  position  that  beyond 
the  published  tariffs  no  charge  at  all  is  admissible.     We  are  willing  to 

f)ay  to  the  railroads  what  refrigeration  is  worth,  but  we  believe  the 
egal  rate  is  the  published  rate. 

Senator  Kean.  That  is,  you  do  not  believe  that  there  ought  to  be 
any  charge  for  refrigerating  at  all. 

Mr.  Ferguson.  Other  than  that  provided  for  in  the  classification 
for  refrigerated  products.  Refrigerated  products  should  be  charged  a 
higher  rate  of  freight  at  so  much  per  hundred  pounds  than  the  same 

Eroducts  transported  under  ventilation  or  in  box  cars,  the  object 
eing  that  we  may  know  what  the  transportation  charge  will  be  and 
determine  with  accuracy  what  it  will  cost  us  to  move  a  car  of  refriger- 
ated products  from  one  point  to  another.  And  I  wanted  to  say  in 
that  connection  that  nowhere  is  the  information  obtainable  as  to  what 
roads  the  Armour  Car  Lines  have  contracts  with.  We  know  that 
wherever  they  do  have  contracts  a  high  refrigerator  charge  will  be 
exacted,  but  when  we  go  to  look  up  a  rate  there  is  nothing  that  will 
indicate,  and  neither  do  the  railroad  men  at  the  points  where  we 
seek  this  information  know  where  these  contracts  obtain.  We  do 
not  know  whether  to  look  to  the  Armour  Car  Lines  for  that  informa- 
tion or  where  to  look  for  it.  We  want  to  have  that  information  con- 
tained in  the  railroad  tariff  itself. 

Mr.  PowEiiL.  Now,  as  a  further  illustration  on  that  point  in  prac- 
tice, about  the  fixed  charge,  the  Northern  Pacific,  furnishing  a 
refrigerator  service  of  its  own,  has  a  charge  of  so  much  per  car,  so 
that  the  only  difference  is  one  of  bookkeeping  and  the  difference  of 
enabling  the  shippers  to  see  what  the  schedule  is — what  the  whole 
charge  is.  I  mean,  we  prefer  a  charge  of  so  much  per  hundred- 
weight instead  of  haying  a  freight  rate  and  an  extra  charge  of  so 
mucli  per  car  for  refrigeration. 

Now,  I  think  I  have  seen  some  misapprehension  here  of  the  actual 
and  practical  situation,  in  inquiring  about  car  lines  and  private  cars 
and  these  contracts.  These  contracts  involve  a  great  deal  more, 
if  the  committee  please,  than  the  mere  letting  of  the  car  to  the  rail- 
road. If  that  was  the  be-all  and  the  end-all  of  the  matter  it  would 
not  present  half  the  case  that  we  have  as  a  grievance.  But  these 
car  linas  are  actually  engaged  in  merchandising  in  these  articles — 
a  very  large  number  of  them.    They  are  extremely  strong  financially, 
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and  tlicv  always  can  engage  in  this  merchandising  over  the  entire 
field.  Take,  as  an  illustration,  the  actual  existence  of  contracts  with 
oO  different  roads  and  observe  the  conditions  of  those  contracts,  one 
of  which  is  that  the  car-line  people  are  to  be  kept  advised  daily  of 
the  movement  and  the  destination  and  the  consignee  and  the  contents 
of  these  various  cars,  so  that  in  his  central  office  every  morning  the 
manager  of  the  car  line  has  a  chart  of  the  whole  situation.  You 
can  see  that  this  method  of  performing  this  service  puts  a  private 
institution  right  upon  the  rails,  giving  them  the  benefit  of  complete 
information  and  all  the  privileges  or  a  carrier  with  none  ox  the 
corresponding  duties  or  restrictions  of  a  common  carrier.  So  these 
car  companies  are  capable  of  actually  coverijig  the  entire  market 
and  controlling  it,  both  at  the  growing  and  shipping  end  and  at  the 
consuming  end. 

So  we  want  this  service  performed  in  the  future  as  it  formerly  was 
prior  to  very  recent  jears,  by  the  railroads  themselves.  It  is  a  more 
economical  proposition,  if  you  please,  than  the  one  now  obtaining 
under  the  Aromur  contracts.  The  roads  have  the  icing  stations  already 
there.  Thev  had  them  before  the  Armour  Car  Lines  came  on  tlie 
ground.  They  have  the  labor  there,  used  for  other  purposes,  and 
available  for  this  extra  service,  as  it  always  was  used.  The  refrigera- 
tion superintendent  of  the  Northern  Pacific  testified  the  other  day 
that  all  that  service  was  performed  by  their  section  men  in  charge  of  an 
icing  foreman  at  each  icing  station,  so  that  this  army  of  33,000  men 
that  the  Armour  Car  Lines  tell  about,  if  they  are  real  and  not  myth- 
ical, are  an  army  of  supernumeraries,  and  constitute  an  extra  burden 
and  an  extra  charge  upon  this  traffic.  There  is  no  warrant  whatever 
for  their  existence. 

As  a  particular  illustration,  Mr.  Patriarch,  of  the  Pere  Marquette 
Company,  was  asked  why  these  contracts  were  entered  into,  and  he 
put  it  solely  upon  the  ground  of  their  inability  to  get  cars  otherwise. 
We  put  the  question  to  him  about  his  duty  to  furnish  cars  himself 
and  he  said  that  Armour  and  Company  were  the  only  people.  Some- 
thing was  said  here  about  these  contracts  being  let  in  competition. 
He  said  that  the  Armour  Company  were  the  only  people  in  the  field 
that  he  knew  of  who  could  furnish  these  cars,  and  that  they  said  to 
him,  "  We  will  not  let  you  have  the  cars  unless  we  have  this  service  of 
refrigeration,  to  be  performed  bv  us,  the  compensation  for  the  service 
to  be  paid  to  us,  you  collecting  tor  it,  and  it  shall  be  so  much,"  fixing 
the  price  agreed  upon  In^tween  them.  Oherwise,  he  said,  tKey  would 
not  do  this. 

Now,  one  further  thought  in  that  connection,  gentlemen.  I  asked 
the  Armoui*  witnesses  at  these  hearings  why  they  wanted  to  go  on  and 
do  this  servic(»,  when  it  seems  to  be  going  up  so  high ;  why  they  were 
not  content  with  leasing  these  cars  to  the  railroad  at  so  much  a  mile. 
The  first  suggestion  was  that  that  would  not  pay.  They  spoke  about 
the  delays  of  the  cars  and  the  handling  them,  having  them  parked 
beforehand,  and  so  on,  that  that  arrangement  was  not  satisfactory, 
and  therefore  it  required  this  service.  But  I  said  to  them,  "  Why 
don't  you  increase  the  mileage  charge,  if  it  is  not  enough?  "  They 
said  that,  considered  strictlv  as  a  mileage  charge,  it  was  enough;  at 
all  events  the  railroads  would  not  pay  any  more.  I  pressed  the  ques- 
tion.   If  the  compensation  was  the  whole  consideration,  if  three- 
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fourths  of  a  cent  per  mile  was  not  enough  for  the  car,  I  could  not  see 
why  they  did  not  exact  more,  and  they  said  there  was  something 
further  in  it;  that  they  had  to  protect  the  reputation  of  the  Armour 
cars.  That,  in  the  last  analysis,  was  what  tney  came  down  to  as  a 
warrant  for  insisting;  but  there  was  no  denial  of  the  fact  that  they 
did  say  to  the  railroad  company,  "  We  will  not  lease  you  these  cars  at 
so  much,  or  at  any  sum,  and  let  it  go  at  that  and  release  our  hands 
from  them."  They  insisted  that  they  should  perform  this  refrigera- 
tor service,  and  that  they  should  be  informed  at  all  times  daily  of  the 
movement  of  the  cars. 

Now  we  want  this  service  performed  by  the  carrier  himself,  be- 
cause it  has  been  accepted  as  perfectly  practicable  and  feasible,  and 
the  record,  I  insist,  shows  it  to  be  a  more  economical  way  to  do  the 
service  than  that  which  now  obtains  wherever  these  exclusive  con- 
tracts are  in  force. 

Now,  one  word,  if  the  committee  pleases,  on  the  question  of  amend- 
ing the  present  law.  It  has  been  held,  I  think,  that  there  is  a  com- 
mon law  of  the  United  States,  and  the  rule  of  common  law  is  familiar 
that  the  carrier  must  furnish  the  equipment  for  all  that  he  purports 
to  carry.  The  interstate  commerce  act  is  declaratory  of  that  same 
principle,  but  the  remedy  there  is  merely  a  matter  of  remedy  in 
damages,  and  it  is  not  practicable;  it  serves  no  practical  benefit. 
I  do  not  believe  it  is  worth  while  to  enlarge  upon  that.  What  we 
would  like  in  that  connection,  and  what  seems  to  me  a  fair  and  just 
proposition,  is,  in  addition  to  that  matter  of  actual  damage  incurred 
that  on  proper  notice  to  the  carrier  to  have  a  car  at  a  certain  place, 
and  upon  his  failure  to  have  it  there,  there  should  be  some  penalty 
attached,  just  enourfi  to  make  it  to  the  interest  of  the  carrier  to  per- 
form the  service.  That,  it  seems  to  me,  would  be  the  necessary  spur 
to  fix  that  feature. 

Now,  may  I  speak  a  word  about  the  apparent  theory  of  the  pending 
bill?  I  spoke  of  a  misapprehension.*  There  is  a  bill  that  has  been 
introduced,  and  I  suppose  it  is  before  the  committee,  to  regulate  pri- 
vate-car lines.  It  is  directed  against  the  owner  of  the  private  freight 
car,  against  those  who  operate  private  freight  cars,  and  only  against 
those  two  classes  of  people. 

Senator  Foraker.  Can  you  give  us  the  number  of  thAt  bill  ? 

Mr.  Powell.  Senate  6709. 

Senator  Cullom.  What  is  the  title? 

Mr.  PowELii.  "A  bill  to  amend  an  act  entitled  an  act  to  regulate 
commerce,  approved  February  4,  1887,  and  to  further  prevent  the 
payment  of  commissions  or  rebates  on  freight." 

Senator  Foraker.  What  are  you  reading  from? 

Mr.  Powell.  The  title  of  that  bill. 

Senator  Foraker.  What  is  the  document  you  have  in  your  hand 
from  which  you  are  quoting  the  title  ? 

Mr.  Powell.  A  hearing  oefore  this  committee. 

Senator  Clapp.  That  bill  was  referred  to  a  subcommittee. 

Mr.  Powell.  The  sections  of  this  act  apply  to  any  person  or  per- 
sons, copartnership  or  corporation,  engaged  in  the  operation  of  pri- 
vate freight  cars. 

Section  2  provides  that  the  owner  or  oj^erator  of  anv  such  private 
•  freight  car  engaged  in  interstate  trausp jilution  is  hereby  declared  to 
be  a  common  carrier. 
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I  do  not  think  there  is  any  question  or  any  room  for  doubt  that  the 
owner  of  a  private  car,  in  so  far  as  he  is  such  owner,  is  no  more  within 
the  jurisdiction  of  Congress  than  the  owner  of  any  other  piece  of 
personal  property,  and  I  would  not  suppose  that  any  other  opinion 
would  be  entertained.  Now,  as  to  the  operator  of  a  private  car,  it 
does  not,  in  my  judgment,  describe  any  one  of  these  people — ^the  pri- 
vate car  line  owners — ^nor  does  it  touch  a  single  practice  of  which  we 
are  complaining. 

Senator  Cullom.  You  come  here  to  urge  their  bein^  placed  under 
the  interstate-commerce  law — ^that  is  your  contention,  is  it  not? 

Mr.  Powell.  No,  Senator;  my  contention  is  that  they  be  excluded 
from  consideration ;  that  your  legislation  be  directed  against  the  com- 
mon carrier,  the  railroad.  That  is  our  position.  In  these  hearings 
before  the  Interstate  Commerce  Commission  I  have  protested  against 
any  recognition  of  the  private  car  lines,  holding  that  the  problem 
is  one  between  the  compiaininff  public  and  the  railroads. 

Senator  Cullom.  I  should  like  to  find  out  just  what  you  want 
to  do. 

Seliator  Clapp.  That  is  an  interesting  question,  Mr.  Powell,  but 
the  subject  under  consideration  by  the  committee  is  how  to  reach  the 
difRculty. 

Mr.  Powell.  Well,  I  will  answer  that.  The  theory  is  to  prevent 
the  common  carrier  from  hauling  upon  its  rails  a  privately  owned 
freight  car,  and  I  have  in  mina  this,  that  perhaps  that  provision 
should  go  into  effect  at  some  time  in  the  future,  but  that  it  should 
now  be  declared  to  be  the  fixed  policy  of  the  law. 

Senator  Foraker.  And  then  your  second  proposition  is  that  the 
common  carrier  shall  be  required  to  provide  itself  with  enough 
refrigerator  cars  to  perform  the  service? 

Mr.  Powell.  Yes ;  that  the  duty  be  so  specifically  placed  on  them 
as  to  make  that  a  working  law. 

Senator  Foraker.  Each  and  every  common  carrier  to  provide  cars 
enough  to  do  the  business  on  its  road  ? 

Mr.  Powell.  Yes;  but  I  have  not  in  mind  that  that  would  be 
based  on  the  assumption  that  every  carrier  would  be  required  to  have 
as  many  cars  as  the  products  of  his  own  road  would  originate — ^in 
practical  operation,  I  mean. 

Senator  Foraker.  How  would  you  meet  that  case? 

Mr.  Powell.  I  think  this  interchange  of  cars  between  roads  would 
be  practically  the  same  as  it  is  now  with  ordinary  freight  cars. 

Senator  Foster  of  Louisiana.  You  would  require  them  to  furnish 
all  the  facilities,  would  you  not? 
.  Mr.  Powell.  Yes. 

Senator  Foraker.  I  thought  your  proposition  was  that  they  should 
have  cars  at  the  places  along  their  lines  where  the  cars  were  needed, 
and  have  them  there  promptly  and  in  sufficient  quantity  to  do  all  the 
service  that  was  necessary,  and  that  failing  in  that,  they  should  be 
subjected  to  a  penalty. 

Mr.  Powell.  Yes,  Senator,  you  correctly  state  my  proposition. 

Senator  Foraker.  It  would  be  a  little  hard,  would  it  not,  to  require 
them  to  keep  those  cars,  and  yet  be  dependent  on  exchanging  cars 
with  other  roads,  and  be  subjected  to  a  penalty  for  failure  to  furnish 
sufficient  cars  promptly? 

Mr.  Powell.  I  think  we  are  talking  of  something  that  always  has 
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been  the  law  in  practical  working,  and  I  do  not  think  it  will  be 
shown  that  there  is  any  practical  difficulty.  If  each  carrier  has  a  cer- 
tain proportion  of  that  equipment,  the  interchange  will  enable  them 
to  do  the  whole  thing.  In  other  words,  if  there  are  a  hundred  cars 
to  be  moved,  and  there  are  three  carriers,  each  provided  with  thirty 
odd  cars,  that  would  take  care  of  the  traffic,  I  think;  but  thai  is  a 
question  of  detail. 

Senator  Fokaker.  Each  carrier  being  separate  and  independent 
from  the  others,  would  you  have  us  compel  them  by  law  to  make  an 
interchange  of  cars? 

Mr.  Powell.  No;  I  interjected  that  as  a  practical  consideration, 
simply  stating  that  in  my  judgment  the  burdfen  would  not  be  as  heavy 
as  on  its  face  it  might  seem  to  oe. 

Senator  Foraker.  I  understand;  but  here  is  a  very  serious  ques- 
tion. A  road  might  have  use  for  a  thousand  cars  for  thirty  days  or 
for  three  months,  and  no  use  at  all  for  a  thousand  cars  during  the 
other  nine  months  of  the  year. 

Mr.  Powell.  Well,  Senator,  as  I  said,  I  do  not  undertake  to  speak 
at  first  hand.  I  speak  from  these  records;  but  I  think  it  will  develop 
that,  over  much  of  this  territory,  it  is  practically  an  all-the-year- 
round  traffic,  or  at  least  ten  months  in  the  year,  in  one  form  or  an- 
other, and  that  it  is  a  practically  constant  quantity.  There  may  he 
sonie  exception  to  that  in  the  Georgia  area,  but  even  there  it  is  a  cross 
exaggeration  to  consider  it  as  a  matter  of  only  two  or  three  montns  in 
the  year  for  the  use  of  refrigerator  cars,  as  I  am  given  to  understand. 

Senator  Cullom.  It  occurs  to  me  that  if  you  get  the  legislation  you 
want,  you  will  be  in  danger  of  finding  yourselves  without  the  accom- 
modations that  you  are  getting  now  for  the  transportation  of  freight 
from  California  to  Duluth,  and  to  Boston,  and  all  over  the  country. 

Mr.  Powell.  That  is  not  our  idea.  Senator. 

Senator  Kean.  Wliat  would  happen,  for  instance,  if  there  were  a 
railroad  line  built,  and  at  the  present  time  there  were  no  fruit  cars  on 
(hat  line,  and  some  enterprising  people  should  go  into  that  part  of  the 
country  and  plant  orchards,  and  all  of  a  sudden  it  shoula  be  found 
that  they  had  something  to  ship  out?  How  would  you  get  their  fruit 
transported  for  them  ? 

Mr.  Powell.  Well,  I  do  not  suppose  the  committee  would  have  any 
misffiving  about  the  interest  of  the  railroad  in  toting  that  stuff  to 
market.    That  would  apply  to  them  as  it  does  to  existing  roads. 

Senator  Kean.  Well,  but  if  it  were  only  a  new  industry  that  had 
just  developed,  perhaps  the  railroad  company  would  not  feel  justified 
in  putting  a  large  investment  into  these  cars  until  they  thought  it  was 
going  to  be  a  permanent  thing.  If  they  thought  it  was  going  to  be 
permanent  they  might  do  so. 

Mr.  Powell.  Well,  if  danger  was  to  be  apprehended  from  that 
source,  I  think  the  duty  ought  to  be  clearly  imposed  upon  the  railroad 
to  take  care  of  such  a  situation  as  that. 

Senator  Foraker.  Now,  if  we  should  not  be  able  to  overcome  these 
difficulties  that  we  all  recognize — you  as  well  as  the  rest  of  us — is 
there  any  other  remedy  you  woulci  suggest,  except  to  wipe  out  the 
private  car  line  business  altogether? 

Mr.  Powell.  I  have  thou^it  considerable  about  it    Of  course,  I 


BEGULATION    OF   RAILWAY    KATES.  3719 

speak  diffidently  on  this  subject,  gentlemen,  but  I  have  given  it  con- 
siderable thouglit,  and  it  did  spem  to  me  that  this  question  was  capa- 
ble of  this  solution.  I  have  not  quite  fully  stated  the  reasons  why  I 
think  this  plan  is  feasible  and  conservative.  There  are  other  con- 
siderations. 

This  is  not  a  theory,  but  a  condition.  Here  you  have  the  owners  of 
these  private  cars  controlling  an  immense  tonnage.  For  most  of  them 
it  is  absolutely  large,  and  for  all  of  them  it  is  relatively  large.  That 
is,  the  smallest  private-car  owner  is  a  big  duck  in  his  own  little 
puddle.  He  is  tnere  and  he  is  an  impelling  force  toward  the  rail- 
roads, and  if  such  a  law  as  this  should  oe  passed,  prohibiting  the  car- 
rier from  hauling  private  freight  cars,  there  would  be  no  danger  that 
this  property  would  be  left  on  the  hands  of  the  private  owners,  I 
think;  but  if  there  should  be,  put  that  in  the  remote  future,  far 
enough  to  satisfy  the  apprehensions  of  the  most  conservative.  I  do 
think  that  ought  to  be  done. 

Now,  these  things  have  come  up  in  one  shape  or  another.  Testi- 
mony was  given  by  Mr.  Midgley  before  the  Interstate  Commerce 
Commission  about  there  being  some  controversy  between  the  tank  line 
car  owners  and  the  railroads  as  to  what  their  mileage  should  be,  and 
when  the  car  owners  were  not  satisfied  with  the  suggested  payment, 
they  said  to  the  railroads,  "  If  you  can  not  pay  us  this  amount  for 
mileage,  then  take  over  our  cars.  There  did  not  seem  to  be  anything 
insuperable  in  the  way  of  the  railroads  taking  the  property.  Now, 
answering  the  question  of  the  Senator,  I  think,  as  I  said  before,  that 
beyond  any  doubt  this  whole  service  ought  to  be  performed  by  the 
railroads,  and  the  entire  charge  ought  to  be  stated  in  the  freight 
rates,  at  so  much  per  hundred  pounds  for  the  whole  thing.  In  prac- 
tice you  can  not  transport  a  carload  of  peaches  from  Michigan 
to  Boston  without  refrigeration.  These  terms,  transportation,  and 
carriage,  and  so  forth,  in  the  interstate-commerce  act,  are  used  in  the 
trade  sense,  in  the  commercial  sense,  and  to  take  them  and  tote  them 
there  without  refrigeration  is  not  to  transport  them  in  any  commer- 
cial sense.  So  it  is  duty  clearly  connected  with  commerce,  and  one 
clearly  incumbent  upon  the  railroads,  and  perfectly  competent  to  be 
put  upon  them. 

Now,  if  it  is  insisted  that  they  do  it  directly,  the  only  objection  to 
that — that  is,  in  that  it  would  not  go  far  enough — is  this,  that  if  these 
private  cars  are  still  leased  from  a  great,  mammoth  concern,  covering 
the  whole  territory  and  engaged  in  merchandising,  the  manager  of 
that  concern  would  still  have  every  morning  this  chart  showing  the 
movement  over  the  whole  country  of  these  perishable  products.  That 
objection  would  be  left,  but  I  have  offered  what  I  thought  was  a 
plain,  simple,,  and  fair  remedy.  Just  what  would  take  place  about 
that  matter  as  to  information  concerning  the  movement  of  these  per- 
ishable products  I  do  not  know,  but  the  utmost  I  can  think  of  wlould 
leave  that  objection  open.  I  do  think  that  is  the  greatest  danger 
to-day. 

Senator  Forakeb.  You  have  no  aKemative  proposition,  as  I  un- 
derstand you  i 
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been  the  law  in  practical  working,  and  I  do  not  think  it  will  be 
shown  that  there  is  any  practical  difficulty.  If  each  carrier  has  a  cer- 
tain proportion  of  that  equipment,  the  interchange  will  enable  them 
to  do  the  whole  thing.  In  other  words,  if  there  are  a  hundred  cars 
to  be  moved,  and  there  are  three  carriers,  each  provided  with  thirty 
odd  cars,  that  would  take  care  of  the  traffic,  I  think;  but  that  is  a 
question  of  detail. 

Senator  Fokaker.  Each  carrier  being  separate  and  independent 
from  the  others,  would  you  have  us  compel  them  by  law  to  make  an 
interchange  of  cars? 

Mr.  Powell.  No;  I  interjected  that  as  a  practical  consideration, 
simply  stating  that  in  my  judgment  the  burden  would  not  be  as  heavy 
as  on  its  face  it  might  seem  to  oe. 

Senator  Foraker.  I  understand;  but  here  is  a  very  serious  ques- 
tion. A  road  might  have  use  for  a  thousand  cars  for  thirty  days  or 
for  three  months,  and  no  use  at  all  for  a  thousand  cars  during  the 
other  nine  months  of  the  y^ear. 

Mr.  Powell.  Well,  Senator,  as  I  said,  I  do  not  undertake  to  speak 
at  first  hand.  I  speak  from  these  records ;  but  I  think  it  will  develo]) 
that,  over  much  of  this  territory,  it  is  practically  an  all-the-year- 
round  traffic,  or  at  least  ten  months  in  the  year,  in  one  form  or  an- 
other, and  that  it  is  a  practically  constant  quantity.  There  may  be 
some  exception  to  that  in  the  Georgia  area,  but  even  there  it  is  a  gross- 
exaggeration  to  consider  it  as  a  matter  of  only  two  or  three  montns  in 
the  year  for  the  use  of  refrigerator  cars,  as  I  am  given  to  understand. 

Senator  Culixim.  It  occurs  to  me  that  if  you  get  the  legislation  you 
want,  you  will  be  in  danger  of  finding  yourselves  without  the  accom- 
modations that  you  are  getting  now  for  the  transportation  of  freight 
from  California  to  Duluth,  and  to  Boston,  and  all  over  the  country. 

Mr.  Powell.  That  is  not  our  idea.  Senator. 

Senator  Kean.  What  would  happen,  for  instance,  if  there  were  a 
railroad  line  built,  and  at  the  present  time  there  were  no  fruit  cars  on 
that  line,  and  some  enterprising  people  should  go  into  that  part  of  the 
country  and  plant  orchards,  and  all  of  a  sudden  it  should  be  found 
that  they  had  something  to  ship  out  ?  How  would  you  get  their  fruit 
transported  for  them  ? 

Mr.  Powell.  Well,  I  do  not  suppose  the  committee  would  have  any 
misgiving  about  the  interest  of  the  railroad  in  toting  that  stuff  to 
market.    That  would  apply  to  them  as  it  does  to  existing  roads. 

Senator  Kean.  Well,  but  if  it  were  only  a  new  industry  that  had 
just  developed,  perhaps  the  railroad  company  would  not  feel  justified 
111  putting  a  large  investment  into  tliese  cars  until  they  thought  it  was 
going  tooe  a  permanent  thing.     If  they  thought  it  was  going  to  be- 
permanent  they  might  do  so. 

Mr.  Powell.  Well,  if  danger  was  to  be  apprehended  from  that 
source,  I  think  the  duty  ought  to  be  clearly  imposed  upon  the  railroad 
to  take  care  of  such  a  situation  as  that. 

Senator  F'oraker.  Now,  if  we  should  not  be  able  to  overcome  these 
difficulties  that  we  all  recognize — ^vou  as  well  as  the  rest  of  us — ^is 
there  any  other  remedy  you  woul(!  suggest,  except  to  wipe  out  the 
private  car  line  business  altogether? 

Mr.  Powell.  I  have  thou^t  considerable  about  it    Of  course,  I 
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speak  difBdently  on  this  subject,  gentlemen,  but  I  have  given  it  con- 
siderable thought,  and  it  did  si»em  to  me  that  this  question  was  capa- 
ble of  this  solution.  I  have  not  quite  fully  stated  the  reasons  why  I 
think  this  plan  is  feasible  and  conservative.  There  are  other  con- 
siderations. 

This  is  not  a  theory,  but  a  condition.  Here  you  have  the  owners  of 
these  private  cars  controlling  an  immense  tonnage.  For  most  of  them 
it  is  absolutely  large,  and  for  all  of  them  it  is  relatively  large.  That 
is,  the  smallest  private-car  owner  is  a  big  duck  in  his  own  little 
puddle.  He  is  tnere  and  he  is  an  impelling  force  toward  the  rail- 
roads, and  if  such  a  law  as  this  should  oe  passed,  prohibiting  the  car- 
rier from  hauling  private  freight  cars,  there  would  be  no  danger  that 
this  property  would  be  left  on  the  hands  of  the  private  owners,  I 
think;  but  if  there  should  be,  put  that  in  the  remote  future,  far 
enough  to  satisfy  the  apprehensions  of  the  most  conservative.  I  do 
think  that  ought  to  be  done. 

Now,  these  things  have  come  up  in  one  shape  or  another.  Testi- 
mony was  given  by  Mr.  Midgley  before  the  Interstate  Commerce 
Commission  about  there  being  some  controversy  between  the  tank  line 
car  owners  and  the  railroads  as  to  what  their  mileage  should  be,  and 
when  the  car  owners  were  not  satisfied  with  the  suggested  payment, 
they  said  to  the  railroads,  "  If  you  can  not  pay  us  this  amount  for 
mileage,  then  take  over  our  cars."  There  did  not  seem  to  be  anything 
insuperable  in  the  way  of  the  railroads  taking  the  property.  Now, 
answering  the  question  of  the  Senator,  I  think,  as  I  said  before,  that 
beyond  any  doubt  this  whole  service  ought  to  be  performed  by  the 
railroads,  and  the  entire  charge  ought  to  be  stated  in  the  freight 
rates,  at  so  much  per  hundred  pounds  for  the  whole  thing.  In  prac- 
tice you  can  not  transport  a  carload  of  peaches  from  Michigan 
to  Boston  without  refrigeration.  These  terms,  transportation,  and 
carriage,  and  so  forth,  in  the  interstate-commerce  act,  are  used  in  the 
trade  sense,  in  the  commercial  sense,  and  to  take  them  and  tote  them 
there  without  refrigeration  is  not  to  transport  them  in  any  commer- 
cial sense.  So  it  is  duty  clearly  connected  with  commerce,  and  one 
clearly  incumbent  upon  the  railroads,  and  perfectly  competent  to  be 
put  upon  them. 

Now,  if  it  is  insisted  that  they  do  it  directly,  the  only  objection  to 
that — that  is,  in  that  it  would  not  go  far  enough — is  this,  that  if  these 
private  cars  are  still  leased  from  a  great,  mammoth  concern,  covering 
the  whole  territory  and  engaged  in  merchandising,  the  manager  of 
that  concern  would  still  have  every  morning  this  chart  showing  the 
movement  over  the  whole  country  of  these  perishable  products.  That 
objection  would  be  left,  but  I  have  offered  what  I  thought  was  a 
plain,  simple,,  and  fair  remedy.  Just  what  would  take  place  about 
that  matter  as  to  information  concerning  the  movement  of  these  per- 
ishable products  I  do  not  know,  but  the  utmost  I  can  think  of  wjould 
leave  that  objection  open.  I  do  think  that  is  the  greatest  danger 
to-day. 

Senator  Forakeb.  You  have  no  aHemative  proposition,  as  I  un- 
derstand you  i 
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Mr.  Powell.  No.  I  have  offered  one  proposition,  but  I  have  no 
alternative  to  offer  at  this  time. 

Senator  Kean.  There  being  no  further  witnesses  present  who  de- 
sire to  be  heard,  these  hearings  are  closed.  The  committee  will  ad- 
journ until  to-morrow  at  2  o'clock. 


Tuesday,  May  SSj  190S. 

The  committee  met  pursuant  to  adjournment. 
Present:  Senators   Elkins    (chairman),   Cullom,  Kean,  Dolliver, 
Clapp,  and  Newlands. 

May  23, 1905. 

national  incorporation  op  interstate  railroads. 

■ 

ADDITIONAL  STATBMBITT  OF  SENATOE  NEWLANDS. 

[Tlie  firet  part  of  this  statement  will  be  found  on  page  776,  Vol.  II.] 

Mr.  Chairman:  On  April  17,  1905,  after  making  my  statement 
regarding  my  resolution  for  the  national  incorporation  of  the  inter- 
state railroads  of  the  United  States  Senator  Foraker  asked  me  certain 
questions  relative  to  my  proposed  plan,  which  are  to  be  found  on 
pages  12  and  13  of  these  hearings,  and  suggested  that  I  write  out  my 
answers  and  put  them  in  the  record.  I  avail  myself  of  this  privilege, 
and  have  the  honor  to  submit  the  following : 

For  convenience  of  reference  and  for  a  better  understanding  of 
the  matters  in  controversy,  I  insert  the  full  colloquy  that  occurred  at 
that  time  between  Senator  Foraker  and  myself. 

Senator  Fobakeb.  I  desire  to  ask  the  Senator  some  questions  now,  so  that  they 
may  appear  in  the  record  immediately  following  his  paper,  to  which  I  listened 
with  great  interest,  for,  as  the  Senator  from  Illinois  says,  it  is  a  well-prepared 
paper  and  makes  a  number  of  very  valuable  suggestions.  My  questions  will  not 
pertain  to  the  policy  that  is  involved,  but  only  to  the  matter  of  the  legal  and 
liractlcal  conclusions  which,  as  I  listened,  occurred  to  my  mind  as  likely  to  arise 
if  we  undertake  to  adopt  such  legislation  as  he  suggests. 

1.  In  the  first  place,  the  constitutional  power  conferred  on  CSongress  as  to 
interstate  commerce  is  to  regulate  it,  not  to  engage  in  it  Congress  has  no 
authority,  as  I  understand,  to  authorize  the  Govermnent  to  engage  in  Interstate 
commerce.  Whatever  we  are  to  do,  therefore,  is  to  be  in  the  nature  of  regulat- 
ing interstate  commerce. 

If  that  be  the  power  we  are  to  exercise  in  legislation,  it  does  not  seem  to  me 
that  the  railroads  could  be  regarded  as  agencies  of  the  Government  If  they 
are  not  agencies  of  the  Government,  there  is  no  power  that  I  know  of  to  exempt 
them  from  taxation  by  the  States — certainly  no  more  than  there  would  be  to 
exempt  the  property  of  tjie  national  banks  from  taxation  by  the  States. 

That  is  the  first  question  to  which  I  call  the  Senator's  attention,  and  to  it  1 
do  not  want  an  answer  now.-    He  can  answer  later. 

The  next  question  is  one  of  a  practical  character,  and  that  is : 

2.  If  we  were  to  undertake  to  carry  out  such  a  scheme  or  plan  as  the  Senator 
recommends,  could  w^e  compel  the  roads  already  in  existence  to  incorporate 
under  act  of  Congress?  And  if  they  were  willing  to  do  that  by  reason  of  the 
inducements  the  Senator  suggests  we  might  hold  out  to  them,  could  they  get  rid 
of  their  outstanding  stocks  and  bonds? 
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I  can  understand  how  It  would  be  easy  enough  to  organize  a  new  corpora- 
tion, under  an  act  of  Congress,  to  construct  a  road,  and  how  it  could  issue  the 
t)onds  and  stocks  necessary  to  carry  out  that  purpose;  but  some  of  these  great 
companies  have  already  millions,  and  some  of  them  hundreds  of  millions,  of  out- 
standing stocks  and  bonds,  and  I  do  not  understand  how  those  could  be  called 
in  In  order  that  other  stocks  and  bonds  might  be  substituted.  It  seems  to  me 
that  that  would  be  an  insurmountable  difficulty. 

3.  Then  the  third  question  is.  How  would  the  Senator  deal  with  transportation 
confined  wholly  within  a  State;  that  is,  originating  and  ending  in  tlie  State; 
but  which  was  conducted  by  these  interstate  lines?  I  imagine  they  could  not 
take  away  purely  State  business  from  such  a  road. 

These  are  only  a  few  of  many  questions  that,  it  seems  to  me,  would  arise,  but 
these  are  right  at  the  begining  of  the  whole  matter,  and  I  put  them  in  the  record 
here  so  that  the  Senator  may,  when  we  get  further  along  In  the  inyestigation, 
give  us  some  answer. 

Senator  Newlands.  You  do  not  desire  an  answer  now? 

Senator  Forakeb.  No  ;  not  now. 

Senator  Newlands.  I  am  ready  to  answer  now. 

Senator  Doixiveb.  Why  not  now? 

Senator  Forakeb.  Because  I  have  one  other  question — a  question  suggested  by 
the  Senator  from  Tennessee  (Mr.  Garmack) — and  that  is  this: 

4.  As  to  the  constitutional  power  of  Congress  to  levy  a  tax  on  gross  receipts 
under  such  a  plan  as  the  Senator  from  Nevada  has  suggested. 

Senator  Newlands.  I  will  answer  that  now. 

Senator  Carmack.  I  suggest  that  the  Senator  take  time  to  answer  thoroughly. 
Senator  Newlands.  Can  I  write  the  answers  and.put  them  in  the  record? 
Senator  Forakeb.  Yes. 

MEANING  OF  "  REGUIiATE.'* 

In  answer  to  the  first  question,  I  would  say  that  the  right  to  pass  a 
national  act  for  the  incorporation  of  railroads  engaged  in  interstate 
commerce  does  not  depend  entirely  upon  the  interstate-commerce 
clause  of  the  Constitution.  It  depends  upon  the  power  given  to  Con- 
gress under  section  8,  Article  I,  '*  to  provide  for  the  common  defense 
and  general  welfare  of  the  United  States ;  "  "  to  regulate  commerce 
with  foreign  nations  and  among  the  several  States,"  and  "  to  establish 
post-offices  and  post-roads." 

The  word  "  rcofulate  "  in  the  Constitution  has  been  given  no  narrow 
construction.  The  term  "  to  regulate  "  does  not  mean  simply  to  pre- 
scribe the  rule.  It  has  been  held  to  sanction  legislation  absolutely 
prohibiting  interstate  commerce,  as  in  the  case  of  the  lotteries.  It 
has  been  held  to  apply  to  legislation  facilitating  or  promoting  inter- 
state and  foreign  commerce.  Under  this  power,  among  others,  the 
Northern  Pacific  and  other  railroads  were  incorporated;  under  this 
power,  among  others,  the  Panama  Canal  is  being  built  to-day,  in- 
volving not  only  the  construction  of  the  canal,  but  the  ownership  and 
operation  of  a  railroad  and  the  conduct  of  the  business  of  a  common 
carrier. 

So  also  the  term  "  establish  "  in  connection  with  post-offices  and 
post-roads  has  been  used  in  no  narrow  sense.  It  includes  the  leasing 
or  construction  and  ownership  of  post-offices.  It  includes  not  simply 
the  establishing  of  post-roads,  but  the  construction,  as  in  the  case  of 
the  Cumberland  road.  It  includes  the  operation  of  post-offices  and 
post-roads.  It  includes  the  actual  carrying  of  the  mails  by  Govern- 
ment employees.  Instead  of  intrusting  this  work  to  agents,  incor- 
porated or  otherwise,  or  instead  of  simply  determining  the  rule  by 
which  post-offices  and  post-roads  are  to  be  conducted,  Congress  has 
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not  only  established  post-offices,  but  given  their  establishment  an  en- 
tire monopoly  of  certain  kinds  of  business,  even  punishing  as  a  crime 
any  participation  in  them  by  virtue  of  State  authority  or  otherwise. 
Under  these  powers  the  National  Government  could  undoubtedly  con- 
struct a  railroad.  If  it  could  construct  a  railroad  it  could  operate  it^ 
and  if  it  should  not  choose  to  do  either  it  could  select  an  agent  for  the 
purpose  of  constructing  and  operating  it.  It  can  select  any  instru- 
mentality for  the  exercise  of  the  broad  powers  emploved  in  the  con- 
trol of  the  postal  service,  interstate  commerce,  and  the  military  de- 
fense. Being  sovereign  in  the  exercise  of  these  powers,  it  acts  upon 
every  foot  ot  American  soil,  regardless  of  State  lines  and  unimpeded 
and  unobstructed  by  State  legislation.  It  can  select  any  agents  it 
chooses  for  carrying  out  such  powers.  It  can  select  as  such  agents 
individuals,  or  can  itself  create  corporations  for  the  purpose  of  carry- 
ing out  those  great  governmental  powers. 

TAXATION  OF  NATIONAL  INSTRUMENTALITIES. 

When  the  Government  condemns  for  public  use  and  constructs  a 
post-road,  that  moment  the  post-road  is  free  from  State  taxation.  If 
the  Government  buys  real  estate  and  builds  a  post-office,  that  moment 
the  real  estate  and  building  are  exempt  from  State  taxation.  If  the 
National  Government  should  construct  railroads  for  the  purpose  of 
carrying  out  these  powers,  such  railroads  would  be  exempt  from  State 
taxation,  just  as  post-offices  and  custom-houses  are,  and  just  as  post- 
roads  would  be  if  built.  If  it  intrusts  such  work  to  a  corporation 
created  by  itself,  the  corporation  is  the  agent  for  the  purpose  of  car- 
rying out  governmental  powers,  and  none  of  its  powers  or  operations 
can  be  taxed  by  a  State.  If  it  selects  certain  property  as  the  instru- 
mentality or  means  through  which  its  powers  are  to  be  exercised,  so 
also  would  such  property  be  exempt  from  State  taxation,  for  just  as 
the  powers  and  the  operations  of  the  Government  agent  would  be 
exempt  from  all  local  taxation,  so  also  would  be  the  property  selected 
as  the  chosen  instrument  for  the  exercise  of  those  powers.  The 
powers  and  operations  would  be  exempt  without  any  express  declara- 
tion to  that  effect  by  Congress.  A  different  rule  would  probably 
apply  to  the  property  selected  as  the  chosen  instrument  for  the  exer- 
cise of  a  national  power.  In  that  case  it  would  be  necessary  to  show 
unmistakably  that  the  property  was  selected  as  the  instrumentality, 
and  that  it  was  the  purpose  of  Congress  that  it  should  be  taken  out  of 
the  domain  of  State  taxation. 

The  proper  organization  of  a  system  of  transportation  is  just  as 
essential  to  the  welfare  of  the  people  as  is  the  creation  of  a  proper 
financial  system.  In  the  early  history  of  the  country  it  was  deter- 
mined to  establish  a  United  States  bank  to  promote  the  fiscal  opera- 
tions of  the  Government.  The  State  of  Maryland  sought  to  impose 
a  tax  upon  the  notes  of  a  United  States  bank  in  Maryland.  The 
notes  were  property  just  as  a  railroad  is  property,  and  yet  the  court 
held  that  tne  State  of  Maryland  could  not  in  the  exercise  of  its 
taxing  power  tax  those  notes.  It  is  true  that  in  that  case  Chief 
Justice  Marshall  held  that  so  far  as  the  bank  building  was  con- 
cerned the  exemption  would  not  apply,  but  he  so  held  upon  the  ground 
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that  the  ownership  of  the  bank  building  was  not  essential  to  the 
operation  of  the  bank;  the  bank  could  be  conducted  upon  leased 
property,  and  therefore  the  bank  building  could  not  be  regarded 
as  a  national  instrumentality  for  the  purpose  of  carrying  out  the 
powers  conferred  by  the  National  Government  upon  the  bank,  but 
all  property  absolutely  essential  to  the  powers  conferred  upon  the 
bauK,  such  as  promissory  notes,  bills  of  exchange,  etc.,  were  exempt 
from  State  taxation. 

It  should  be  noted  that  a  railroad  is  a  very  different  property  from 
a  bank  building.  The  ownership  of  a  bank  building  is  not  essential 
to  the  operation  of  a  banking  corporation.  The  ownership  of  a 
railroad  is  absolutely  essential  to  the  operation  of  a  railroad  corpo- 
ration. If  Congress,  therefore,  under  the  interstate-commerce  power, 
authorizes  the  construction  of  a  railroad,  it  makes  that  railroad  the 
instrumentality  for  the  purpose  of  carrying  out  its  powers — the 
means  of  the  exercise  of  the  power  itself.  The  operation  of  the 
railroad  can  not  be  segregated  irom  the  right  of  way,  the  track,  the 
station  buildings,  and  the  general  equipment  of  the  road.  If  they 
belonged  to  the  Government  they  would  be  exempt  from  State  taxa- 
tion, and  if  the  Government  selects  as  its  agent  a  corporation  of 
its  own  creation  and  makes  its  property  the  instrumentality  for  the 
exercise  of  governmental  powers,  and  unmistakably  shows  its  inten- 
tion that  this  instrumentality  shall  not  be  embarrassed  by  State 
taxation,  clearly  the  property  selected  as  the  instrumentality  must 
be  as  free  from  taxation  as  the  powers  themselves. 

In  this  connection  it  is  proper  to  say  that  my  contention  as  to  the 
right  of  the  United  States  to  exempt  a  railroad  incorporated  under  a 
national  law  for  interstate  commerce,  from  State  taxation,  is  not 
urged  for  the  purpose  of  freeing  such  roads  from  sharing  the  burden 
of  government,  but  simply  for  the  purpose  of  securing  uniformity 
and  certainty,  with  a  view  to  facilitating  the  public  regulation  of 
railroad  corporations  in  which  the  fixed  charge  of  taxes  is  an  impor- 
tant consideration. 

Under  the  rule  laid  down  in  Van  Allen  v.  The  Assessors  (3  Wall., 
573),  it  would  be  competent  for  the  Congress  of  the  United  States 
to  submit  the  property  of  national  railroads  engaged  in  interstate 
commerce  to  State  taxation,  first  prescribing  the  rule  by  which  such 
property  should  be  taxed.  In  this  way  Congress  could  secure  uni- 
formity and  certainty  in  the  taxes,  by  laying  down  the  rule  which 
should  be  followed  by  the  States ;  and  could  thus  relieve  the  National 
Government  of  the  duty  of  collecting  and  distributing  the  tax. 
This  might  be  a  better  method  than  the  one  suggested  by  my  resolu- 
tion. It  entirely  relieves  the  United  States  from  the  position  of  a 
collector  and  distributer  of  taxes,  and  yet  would  accomplish  the  same 
purpose. 

THE   AUTHORITIES. 

In  Luxton  v.  North  River  Bridge  Company  (163  U.  S.,  525),  it 
was  held  that,  under  the  power  to  regulate  commerce  among  the 
States,  Congress  may  create  a  corporation  to  build  a  bridge  across 
navigable  water  between  two  States,  and  to  take  private  lanafor  that 
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purpose,  making  just  compensation.    And  Mr.  Justice  Gray,  deliv- 
ering the  opinion  of  the  court,  said : 

The  Congress  of  the  United  States,  being  empowered  by  the  Constitution  to 
regulate  commerce  among  the  several  States,  and  pass  all  laws  necessary  and 
proper  for  carrying  into  execution  any  of  the  powers  specifically  conferred, 
may  make  use  of  any  appropriate  means  for  this  end.  As  said  by  Chief  Jus- 
tice Marshall,  "The  power  of  creating  a  corporation,  though  appertaining  to 
sovereignty,  is  not,  like  the  power  of  making  war,  or  levying  taxes,  or  of  regu- 
lating commerce,  a  great  substantive  and  independent  ix)wer  which  can  not  be 
implied  as  incidental  to  other  powers  or  used  as  a  means  of  executing  tliem.  It 
is  never  the  end  for  which  other  powers  are  exercised,  but  a  means  by  which 
'  other  objects  are  accomplished."  Congress,  therefore,  may  create  corporations 
as  appropriate  means  of  executing  the  powers  of  government,  as,  for  instance, 
a  bank  for  the  purpose  of  carrying  on  the  fiscal  operations  of  the  United  States, 
or  a  railroad  coriwration  for  the  puiTx>se  of  promoting  commerce  among  the 
States.  (McCulloch  v.  Maryland,  4  Wheat,  316,  411,  422;  Osborn  v.  Bank  of 
U.  S.,  9  Wheat,  738,  861-873;  Pacific  R.  R.  Removal  Cases,  115  U.  S.,  1,  18: 
California  v.  Pacific  R.  R.,  127  U.  S.,  1,  39.)  Congress  has  likewise  the  power, 
exercised  early  in  this  country  by  successive  acts  in  the  case  of  the  Cumberland 
or  National  road  from  the  Potomac  across  the  Alleghenies,  to  the  Ohio,  to 
authorize  the  construction  of  a  public  highway  connecting  several  States.  See 
Indiana  v.  United  States,  148  U.  S.,  148.     (153  U.  S.,  529.) 

In  California  v.  Pacific  Railroad  (127  U.  S.,  1),  it  was  directly 
adjudged  that  Congress  has  authority,  in  the  exercise  of  its  power  to 
regulate  commerce  among  the  several  States,  to  authorize  corporations 
to  construct  railroads  across  the  States,  as  well  as  the  Territories  of 
the  United  States ;  and  Mr.  Justice  Bradley,  speaking  for  the  court, 
and  referring  to  the  acts  of  Congress  establishing  corporations  to 
build  railroads  across  the  continent,  said : 

It  can  not  at  the  present  day  be  doubted  that  Congress,  under  the  power  to 
regulate  commerce  among  the  several  States,  as  well  as  to  provide  for  postal 
accommodations  and  military  exigencies,  had  authority  to  pass  these  laws.  The 
power  to  construct,  or  to  authorize  individuals  or  cori>orations  to  construct, 
national  highways  and  bridges  from  State  to  State  is  essential  to  the  complete 
control  and  regulation  of  interstate  commerce.  Without  authority  in  Congress 
to  establish  and  maintain  such  highways  and  bridges,  it  would  be  without 
authority  to  regulate  one  of  the  most  important  adjuncts  of  Congress,  This 
power  in  former  times  was  exerted  to  a  very  limited  extent,  the  Cumberland,  or 
National,  road  being  the  most  notable  instance.  Its  exertion  was  but  little 
called  for,  as  commerce  was  mostly  then  conducted  by  water,  and  many  of  our 
statesmen  entertained  doubts  as  to  the  existence  of  the  power  to  establish  ways 
of  communication  by  land.  But  since,  in  consequence  of  the  expansion  of  tlie 
country,  the  multiplication  of  its  products,  and  the  inventions  of  railroads  and 
locomotion  by  steam,  land  transportation  has  so  vastly  increased,  a  sounder 
consideration  of  the  subject  has  prevailed  and  led  to  the  conclusion  that  Con- 
gress has  plenary  power  over  the  whole  subject.  Of  course  the  authority  of 
Congress  over  the  Territories  of  the  United  States  and  its  power  to  grant  fran- 
chises exercisable  therein  are,  and  ever  have  been,  undoubted.  But  the  wider 
power  was  very  freely  exercised,  and  much  to  the  general  satisfaction,  in  the 
creation  of  the  vast  system  of  railroads  connecting  the  East  with  the  Pacific, 
traversing  States  as  well  as  Territories,  and  employing  the  agency  of  the  Suite 
as  well  as  Federal  corporations.     (127  U.  S.,  39-40.) 

McCulloch  V.  Maryland  (4  AVTieat,  485). — This  case  decided  that  a 
stamp  tax  on  the  notes  issued  by  a  Federal  bank  was  a  tax  on  the 
operation  of  a  Federal  agency  and  therefore  void.  The  essence  of  the 
decision  is  the  impotency  or  the  States  to  burden  the  operations  of 
the  Federal  Government, 
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As  to  a  tax  on  property  as  distinguished  from  operations,  the  court 
said,  in  conclusion : 

The  States  have  no  power,  by  taxation  or  otherwise,  to  retard,  impede,  burden, 

or  in  any  manner  control  the  operations  of  the  constitutional  laws  enacted  by 

Congress  to  carry  into  execution  the  powers  vested  in  the  General  Grovemmeiit 
*    *    * 

This  opinion  ♦  ♦  ♦  does  not  extend  to  a  tax  paid  by  the  real  property  of 
the  bank,  in  common  with  the  other  real  property  within  the  State,  nor  to  a  tax 
imposed  on  tlie  interest  which  the  citizens  of  Maryland  may  hold  in  this  institu- 
tion, in  common  with  other  property  of  the  same  description  throughout  the 
State. 

Osborn  v.  United  States  Bank  (9  Wheat.,  737). — Practically  a  re- 
statement of  the  preceding  case  on  the  points  in  issue.  The  court  said, 
page  867,  that  a  contractor  could  not  be  taxed  for  supplying  a  mili- 
tary post  with  provisions  or  for  transporting  provisions  to  troops  in 
behalf  of  the  Federal  Government;  but  "  it  is  true  that  the  property 
of  the  contractor  may  be  taxed  as  the  property  of  other  citizens,  and 
so  may  the  local  property  of  the  bank.  But  we  do  not  admit  that  the 
act  of  purchasing  or  of  conveying  the  articles  purchased  can  be  under 
State  control." 

This  case  continues  the  principle  of  the  McCulloch  Case  by  laying 
emphasis  on  the  operations  of  the  Government  and  the  impotency  oi 
the  States  to  interfere  therewith. 

Thompson  v.  Pacific  Eailroad  (9  Wall.,  679). — This  was  a  case  of 
taxation  by  a  State  of  a  railroad  acting  under  a  Federal  charter,  as 
well  as  a  State  charter.    The  court  said  (p.  590) : 

We  do  not  think  ourselves  warranted,  therefore,  in  extending  the  exemption 
established  by  the  case  of  McCulloch  t'.  Maryland  beyond  its  terms.  We  can  not 
apply  it  to  the  case  of  a  corporation  deriving  its  existence  from  State  law,  exer- 
vising  its  franchise  under  State  law,  and  holding  its  property  within  State 
jurisdiction  and  under  State  protection. 

In  this  case  the  court  considered  the  possibility  of  what  would  hap- 
pen if  Congress  should  do  what  it  had  not  done,  to  wit,  explicitly 
exempt  its  agent  from  taxation.    The  court  said  (p.  588) : 

We  do  not  doubt,  however,  that  ♦  ♦  ♦  Congress  may  ♦  ♦  ♦  exempt, 
in  Its  discretion,  the  agencies  employed  in  such  service  from  any  State  taxation 
which  will  really  prevent  or  impede  the  performance  of  them. 

But  can  the  right  of  this  road  to  exemption  from  such  taxation  be  maintained 
in  the  absence  of  any  legislation  by  Congress  to  that  effect? 

Throughout  this  case  it  will  be  noted  that  the  court  is  careful  to 
say  that  the  case  did  not  present  the  feature  of  any  positive  attempt 
on  the  part  of  Congress  to  exempt  the  property  from  State  taxation, 
and  the  inference  is  clear  that  m  such  a  case  the  exemption  would 
have  been  operative  and  the  State  tax  invalid. 

This  case  emphasizes  the  difference  between  property  and  the  oper- 
ations of  an  agent  of  the  Government,  as  foUow^s  (p.  591)  : 

We  fully  recognize  the  soundness  of  the  doctrine  that  no  Stiite  has  a  "  right 
to  tax  the  means  employed  by  the  Government  of  the  Union  for  the  execution  of 
its  powers."  But  we  think  there  is  a  clear  distinction  between  the  means 
employed  by  the  Government  and  the  property  of  agents  employed  by  the  Gov- 
ernment Taxation  of  the  agency  is  taxation  of  the  means;  taxation  of  the 
property  of  the  agent  is  not  always,  or  generally,  taxation  of  the  means. 

No  one  questions  that  the  power  to  tax  all  property,  business,  and  persons, 
within  their  respective  limits,  is  original  In  the  States  and  has  never  been  sur- 
rendered. It  can  not  be  so  used,  indeed,  as  to  defeat  or  hinder  the  operations 
of  the  National  Govermnent ;  but  it  will  be  safe  to  conclude,  in  general,  in  refer- 
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ence  to  persons  and  State  corporations  employed  In  Grovernment  service,  that 
when  Congress  has  not  interposed  to  protect  their  property  from  State  taxation, 
such  taxation  is  not  obnoxious  to  that  objection. 

Again  obviously  intimating  a  different  opinion  had  Congress 
expressly  established  such  exemption. 

Railroad  Company  v.  Peniston  (18  Wallace,  5). — ^This  case  arose 
out  of  the  claim  on  the  part  of  the  State  of  Nebraska  of  the  power 
to  tax  roadbed,  depots,  wood  stations,  water  stations,  and  other 
realty,  telegraph  poles,  telegraph  wires,  bridges,  boats,  papers,  office 
furniture  and  fixtures,  money  and  credits,  movable  property,  engines, 
etc.,  of  the  Union  Pacific  Railroad  Company. 

The  company  was  created  by  the  act  of  Congress  of  July  1,  1862, 
entitled  "  An  act  to  aid  in  the  construction  of  a  railroad  and  tele- 
graph line  from  the  Mississippi  River  to  the  Pacific  Ocean,  and  to 
secure  to  the  Government  the  use  of  the  same  for  postal,  military,  and 
other  purposes."  Various  amendments  were  made  to  the  original 
act  at  later  sessions  of  Congress,  but  neither  in  the  original  act  nor  in 
any  amendment  was  any  provision  made  by  Congress  respecting  the 
taxation  of  it  or  its  property  by  the  States  through  which  the  road 
might  run. 

The  tax  was  resisted  by  the  company  on  the  ground  that,  having 
been  incorporated  by  Congress — 

The  State  of  Nebraslca  has  no  power  to  subject  to  taxation  for  State  pur- 
poses the  roadbed,  rolling  stock,  and  other  property  necessary  for  the  use  and 
operation  of  the  road,  such  power  resting  exclusively  in  the  Government  of  the 
United  States. 

It  was  distinctly  stated  by  Mr.  Chief  Justice  Strong,  who  deliv- 
ered the  opinion,  that — 

The  States  may  not  levy  taxes  the  direct  effect  of  which  shall  be  to  hinder 
the  exercise  of  any  powers  which  belong  to  the  National  Government.  The 
Constitution  contemplates  that  none  of  those  iwwers  may  be  restrained  by  State 
legislation  (p.  30). 

After  referring  to  the  legislation  creating  the  Union  Pacific  road 
and  adverting  to  the  objects  and  purposes  of  that  legislation,  the 
Justice  further  said  (p.  32)  : 

Admitting,  then,  fully,  as  we  do,  that  the  company  is  an  agent  of  the  General 
Government,  designed  to  be  employed,  and  actually  employed,  in  the  legitimate 
service  of  the  Government  both  military  and  iwstal,  does  it  necessarily  follow 
that  its  property  is  exempt  from  State  taxation  V 

Emphasizing  the  difference  between  the  operations  of  an  agent  and 
the  property  thereof.  Justice  Strong  said  (p.  33)  : 

It  may  therefore  be  considered  as  settled  that  no  constitutional  implications 
prohibit  a  State  tax  uix)n  tlie  property  of  an  agent  of  the  Government  merely 
because  it  is  the  property  of  such  an  agent 

Then,  after  consideration  of  the  various  cases  bearing  upon  the 
general  question.  Justice  Strong  summed  up  as  follows  (p.  36-37)  : 

It  is,  therefore,  manifest  that  exemption  of  Federal  agencies  from  State  taxa- 
tion is  dependent  not  upon  the  nature  of  the  agents,  or  upon  the  mode  of  tlu»ir 
constitution,  or  upon  the  fact  that  they  are  agdits.  but  upon  the  effect  of  the 
tax;  that  is,  upon  tlie  question  whether  the  tax  does  in  truth  deprive  them  of 
power  to  serve  the  Government  as  they  were  intended  to  serve  it,  or  does  hinder 
the  efficient  exercise  of  their  i)ower.  A  tax  upon  their  property  has  no  sucli 
necessary  effect  It  leaves  them  free  to  discharge  the  duties  they  have  under- 
taken to  perform.  A  tax  upon  their  operations  is  a  direct  obstructioD  to  the 
exercise  of  Federal  powers. 
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Eight  justices  heard  this  case,  and  the  opinion  of  the  court  uphold- 
ing the  validity  of  the  tax  was  concurred  in  by  four  of  them.  A  fifth, 
Judge  Swayne,  concurred  in  the  judgment,  but  said: 

I  sec*  no  reason  to  doubt  that  it  was  the  intention  of  Congress  not  to  give  the 
exemption  claimed.  Tlie  exercise  of  the  power  may  be  waived,  but  I  hold  that 
the  road  is  a  national  instrumentality  of  such  a  character  that  Congress  may 
interpose  and  protect  it  from  State  taxation  whenever  that  body  shall  deem  It 
proper  to  do  so. 

So  that  Judge  Swayne  would  have  decided  against  the  majority 
of  the  court  had  there  l^een  exempting  legislation.  Two  oth^  jus- 
tices flatly  dissented,  giving  an  opinion  to  the  effect  that  such  State 
taxation  was  invalid,  even  in  the  silence  of  Congress.  And  the 
eighth  justice  merely  remarked:  "  I  dissent  from  the  opinion  of  the 
court." 

So  that  all  that  can  be  claimed  from  this  decision  as  to  the  power 
of  Congress  to  exempt  a  corporation  from  taxation  by  aflii'mative 
legislation  is  that  the  court  was  evenly  divided,  and  even  this  can 
not  be  fairly  claimed,  for  the  case  of  exempting  le^slation  was  not 
before  the  court,  and  the  opinions  of  the  tour  justices  who  upheld 
the  tax  do  not  contain  a  word  which  denies  the  power  of  Congress 
to  exempt  the  property  which  it  expressly  declares  to  be  its  chosen 
instrumentality. 

Mr.  Justice  Bradley,  for  himself  and  Mr.  Justice  Field,  delivered 
a  vigorous  dissenting  opinion,  in  the  course  of  which  he  said  (p.  47) : 

The  Union  Pacific  Railroad  Company,  therefore,  being  a  United  States  cor- 
poration, created  for  national  objects  and  purposes,  and  deriving  its  existence, 
its  powers,  its  duties,  its  liabilities,  from  the  United  States  alone;  being 
responsible  to  the  United  States,  now  as  formerly,  for  a  whole  congeries  of 
duties  and  observances ;  being  subjected  to  the  forfeiture  of  its  corporate  fran- 
chises, powers,  and  property  to  the  United  States  and  not  to  any  individual 
State;  being  charged  with  important  duties  connected  with  the  veiy  functions 
of  the  Government,  every  consideration  adduced  in  the  cases  of  McCulloch  v. 
Maryland  and  Osborn  v.  The  Bank  would  seem  to  require  that  it  should  be 
exempt  not  only  from  State  taxation,  but  from  State  control  and  interference, 
except  so  far  as  relates  to  the  preservation  of  the  peace  and  the  performance 
of  its  obligations  and  contracts.  In  reference  to  these  and  to  the  ordinary 
police  regulations  imposed  for  sanitary  puriK)ses  and  the  preservation  of  good 
order,  of  course.  It  is  amenable  to  State. and  local  laws. 

As  an  instrument  of  national  commerce  as  well  as  Government  operations, 
it  has  been  regulated  by  Congress.  Can  it  be  further  regulated  by  State  legis- 
lation? Can  tlie  State  alter  its  route,  its  gauge,  its  connections,  its  fares, 
its  franchises,  or  any  part 'of  its  charter?  Can  the  State  step  in  between  it  and 
the  superior  power  or  sovereignty  to  which  it  is  responsible?  Such  an  hypothe- 
sis, it  seems  to  me,  is  inadmissible  and  repugnant  to  the  necessary  relations 
arising  and  existing  in  the  case.  Such  an  hypothesis  would  greatly  derogate 
from  and  render  almost  useless  and  ineffective  that  hitherto  unexecuted  power 
of  Congress  to  regulate  commerce  by  land  among  the  several  States.  If  it  be 
declared  in  advance  that  no  agency  of  such  commerce,  which  Congress  may 
hereafter  establisli,  can  he  freed  from  local  impositions,  taxation,  and  tolls, 
the  hopes  of  future  free  and  unrestricted  intercoui*se  between  all  parts  of  this 
great  country  will  be  greatly  discouraged  and  repressed. 

Again : 

But  it  is  contended  that  the  laying  of  a  tax  on  the  roadbed  of  the  company  is 
nothing  more  than  laying  a  tax  on  ordinary  real  estate,  which  was  conceded 
might  be  done  In  tlie  case  of  the  United  States  Bank,  in  reference  to  its  bank- 
ing house  or  other  lauds  taken  for  claims  due  in  the  course  of  its  business.  This 
is  a  plausible  suggestion,  but  in  my  apprehension,  not  a  sound  one.  In  ascer- 
taining what  is  essential  in  every  case,  respect  must  always  be  had  to  the- sub- 
ject-matter.   The  State  of  Maryland  undertook  to  tax  the  circulation  of  the 
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United  StateR  branch  bank  established  in  that  State  by  requiring  stamps  to  be 
affixed  thereto:  the  State  of  Ohio  imposed  a  general  tax  of  $50,000  upon  the 
branch  established  therein.  These  taxes  were  declared  onconstltational  and 
void.  They  impeded  the  operations  of  the  bank  as  a  financial  agent.  Real 
estate  was  not  a  necessary  appurtenant  to  the  exercise  of  the  functions  of  the 
bank.  It  might  hire  rooms  for  its  office,  or  it  might  purchase  or  erect  a 
building. 

But  the  primary  object  of  a  railroad  company  is  commerce  and  transporta- 
tion. In  its  case  a  railroad  track  is  Just  as  essential  to  its  operations  as  the 
use  of  a  currency  or  the  issue  or  purchase  of  bills  of  exchange  is  to  the  opera- 
tions of  a  banlj.  To  tax  the  road  is  to  tax  the  very  Instrumentality  which  Con- 
gress desired  to  establish,  and  to  operate  which  it  created  the  corporation. 

Besides,  all  that  a  railroad  company  possesses  in  reference  to  its  roadbed  is 
the  right  of  way  and  the  right  to  use  that  land  for  the  purpose  of  way.  This  is 
a  franchise  conferred  by  the  Government,  and  Inseparately  connected  with  the 
other  franchises  which  enable  it  to  perform  the  duties  for  the  performance  of 
which  it  was  created.  Any  estate  in  the  land — the  soil,  the  underlying  eartli — 
beyond  this  belongs  to  the  original  proprietor,  and  that  proprietor  In  the  present 
case  is  the  Government  itself.  So  that,  look  at  it  what  way  we  will,  there  Is 
no  room  for  the  taxing  power  of  the  State.  The  estate  in  the  soli  can  not  be 
taxed,  for  that  remains  in  the  United  States ;  the  franchise  of  right  of  way  and 
materials  of  track  can  not  be  taxed,  because  they  are  essentially  connected  with 
and  form  a  part  of  the  powers,  faculties,  and  capital  by  which  the  national  pur- 
poses of  the  organization  are  accomplished. 

If  the  roadbed  may  be  taxed,  it  may  be  seized  and  sold  for  nonpayment  of 
taxes — seized  and  sold  in  parts  and  parcels,  separated  by  county  or  State 
lines — and  thus  the  whole  purpose  of  Congress  in  creating  the  corporation  and 
establishing  the  line  may  be  subverted  and  destroyed. 

In  my  Judgment,  the  tax  laid  in  this  case  was  an  unconstitutional  interfer- 
ence with  the  instrumentalities  created  by  the  National  Government  in  carry- 
ing out  the  objects  and  powers  conferred  uiwn  it  by  the  Constitution  (pp.  49-60). 

Van  Brocklin  v.  State  of  Tennessee  (117  U.  S.  151). — In  this  case 
Mr.  Justice  Gray,  speaking  for  the  court,  said : 

The  liability  of  the  property  of  the  Pacific  Railroad  companies  to  State  taxa- 
tion has  been  upheld  on  the  distinction  ♦  ♦  ♦  that,  although  the  railroad 
corporations  were  agents  of  the  United  States,  the  propei-ty  taxed  was  not  the 
property  of  the  United  States,  and  a  State  might  tax  the  property  of  the  agents, 
provided  it  did  not  tax  the  means  employed  by  the  National  Government. 

And  he  there  quoted  with  approval  the  following  from  the  dissent- 
ing opinion  of  Mr.  Justice  Bradley  in  the  Peniston  Case : 

The  States  can  not  tax  the  powers,. the  operations  of  the  property  of  the 
United  States,  nor  the  means  which  it  employs  to  carry  its  powers  into  execution. 

California  v.  Central  Pacific  Railroad  Company  (127  U.  S.,  1). — 
The  question  of  taxation  by  the  State  of  Calijornia  of  the  franchise 
of  the  Central  Pacific  Railroad  Company  came  before  the  Supreme 
Court  in  this  case,  and  the  court,  speaking  by  Mr.  Justice  Bradley, 
unanimously  held  that  such  franchise  was  not  subject  to  taxation  by 
the  State.     In  the  opinion  the  following  language  is  used : 

It  seems  very  clear  that  the  State  of  California  can  neither  take  them  (the 
franchises  held  by  the  company)  away,  nor  destroy  nor  abridge  them,  nor 
cripple  them  by  onerous  burdens.  Can  it  tax  them?  It  may  undoubtedly  tax 
outside  visible  property  of  the  company  situated  within  the  State.  That  is 
a  different  thing.  But  may  it  tax  the  franchises  which  are  the  grant  of  the 
United  States?  In  our  Judgment  it  can  not.  What  is  a  franchise?  ♦  ♦  ♦ 
Generalized,  and  divested  of  the  special  form  which  it  assumes  under  a  monar- 
chical government  based  on  feudal  traditions,  a  franchise  is  a  right,  privi- 
lege, or  power  of  public  concern,  which  ought  not  to  be  exercised  by  private 
individuals  at  their  mere  will  and  pleasure,  but  should  be  reserved  for  public 
control  and  administration,  either  by  the  government  directly  or  by  public 
agents,  acting  imder  such  conditions  and  regulations  as  the  government  may 
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impose  in  the  public  interest  and  for  the  public  security.  Such  rights  and 
powers  must  exist  under  every  form  of  society.  They  are  always  educed 
by  the  laws  and  customs  of  the  community.  Under  our  system  their  existence 
and  disposal  are  under  the  control  of  the  legislative  department  of  the  gov- 
ernment, and  they  can  not  be  assumed  or  exercised  without  legislative  authority. 
No  private  person  can  establish  a  public  highway,  or  a  public  ferry,  or  a  rail- 
road, or  charge  tolls  for  the  use  of  the  same,  without  authority  from  the  legis- 
lature, direct  or  derived.  These  are  franchises.  ♦  ♦  ♦  No  persons  can  make 
themselves  a  body  corporate  and  politic  without  legislative  authority.  Corpo- 
rate capacity  is  a  franchise.    ♦    ♦     ♦ 

In  view  of  this  description  of  the  nature  of  a  franchise,  how  can  it  be  possible 
that  a  franchise  granted  by  Congress  can  be  subject  to  taxation  by  a  State 
without  the  consent  of  Congress?  Taxation  is  a  burden,  and  may  be  laid  so 
heavily  as  to  destroy  the  thing  taxed,  or  render  it  valueless.  As  Chief  Justice 
Marshall  said  in  McCulloch  v.  Maryland,  "  the  power  to  tax  involves  the  power 
to  destroy."  Recollecting  the  fundamental  principle  that  the  Constitution, 
laws,  and  treaties  of  the  United  States  are  the  supreme  law  of  the  land,  it 
seems  to  us  almost  absurd  to  contend  that  a  power  given  to  a  person  or  cor- 
poration by  the  United  States  may  be  subjected  to  taxation  by  a  State.  The 
power  conferred  emanates  from,  and  is  a  portion  of,  the  power  of  the  govern- 
ment that  confers  it.  To  tax  it  is  not  only  derogatory  to  the  dignity,  but 
subversive  of  the  powers  of  the  government  and  repugnant  to  its  paramount 
sovereignty.  ♦  ♦  ♦  It  may  be  added  that  these  views  are  not  in  coutlict  with 
the  decisions  of  this  court  in  Thomson  v.  Pacific  Railroad  (9  Wall.,  579),  and 
Railroad  Company  v.  Peniston  (18  Wall.,  5).  As  explained  in  the  opinion  of 
the  court  in  the  latter  case,  the  tax  there  was  upon  the  property  of  the  company 
and  not  upon  its  franchises  or  operations.     (127  U.  S.,  40--41.) 

Reagan  v.  Mercantile  Trust  C!ompany  (154  U.  S.,  413). — While  the 
language  in  this  case  is  not  wholly  clear,  it  seems  to  indicate  a  belief 
that  Congress  might  exempt  such  a  railroad  from  State  taxation. 
Page  416 : 

Similarly  we  thinlv  it  may  l>e  said  that,  conceding  to  Congress  the  power  to 
remove  the  corporation  in  all  its  operations  from  the  control  of  the  State, 
there  is  in  th^  act  creating  this  company  nothing  which  indicates  an  intent 
on  the  part  of  Congress  to  so  remove  it  ♦  ♦  ♦  It  (Congress)  must  have 
known  that,  in  the  nature  of  things,  the  control  of  that  business  would  be  exer- 
cised by  the  State,  and  if  it  deemed  that  the  interests  of  the  nation  and  the 
discharge  of  the  duties  required  on  l>ehalf  of  the  nation  from  this  corporation 
demanded  exemption  in  all  things  from  State  control  it  would  unquestionably 
have  expressed  such  intention  in  language  whose  meaning  would  Ije  clear.  Its 
silence  in  this  respect  is  satisfactory  assurance  that,  in  so  far  as  this  corpo- 
ration should  engage  in  business  wholly  within  the  State,  it  intended  that  it 
should  be  subjected  to  the  ordinary  control  exercised  by  the  State  over  such 
business. 

Central  Pacific  Railroad  Company  v.  California  (162  U.  S.,  126) : 

It  may  be  regarded  as  firmly  settled  that  although  corporations  may  be  agents 
of  the  United  States  their  proi)erty  is  not  the  property  of  the  United  States, 
but  the  i)roperty  of  the  agents,  and  tliat  a  State  may  tax  the  property  of  the 
agents,  subject  to  the  limitations  pointed  out  in  Railroad  Company  v.  Peniston, 
etc. 

Of  course,  if  Congress  should  think  it  necessary  for  the  protection  of  the 
United  States  to  declare  such  property  exempted,  that  would  present  a  different 
question. 

Van  Allen  v.  The  Assessors  (3  Wall.,  70  U.  S.,  p.  573).— The 
court  in  this  case  considered  the  act  of  June  3,  1864,  "  To  provide 
8  national  currency,"  etc.,  which  subjected  the  shares  of  the  bank 
associations  in  the  hands  of  shareholders  to  taxation  by  the  States, 
under  certain  limitations.  It  also  considered  the  act  of  March  9, 
1865,  of  the  legislature  of  New  York,  which  taxed  such  shares  but 
did  not  tax  them  by  the  same  rule  as  the  shares  of  State  banks,  and 
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held  this  statute  unwarranted  by  the  act  of  Congress  and  void.     The 
court  said  (p.  591) : 

That  Ck)ngre88  may  constitutionally  organize  or  constitute  agencies  for  carry- 
ing into  effect  the  national  powers  granted  by  the  Gonstitutioo ;  that  those 
agencies  may  be  organized  by  the  voluntary  association  of  individuals,  sanc- 
tioned by  Congress;  tliat  Congress  may  give  to  such  agencies  so  organized 
corporate  unity,  permanence,  and  efficiency ;  and  tliat  such  agencies  In  their 
being,  capital,  franchises,  and  operations  are  not  subject  to  the  taxing  power 
of  the  States,  have  ever  been  regarded  since  those  decisions  as  settled  doctrines 
of  this  court. 

It  will  be  perceived  in  this  case  that  Congress  laid  down  the  rule 
under  which  a  State  tax  could  be  levied  upon  the  capital  invested  in  a 
national  corporation,  and  as  the  rule  laid  down  by  Congress  was  vio- 
lated by  the  State,  the  tax  of  the  State  was  held  to  be  invalid. 

From  the  foregoing  authorities  it  seems  abundantly  clear — 

First.  That  Congress,  under  the  power  to  regulate  interstate  com- 
merce, can  create  corporations  for  the  purpose  of  engaging  in  such 
commerce. 

Second.  That  a  State  can  not  tax  the  franchises  of  such  corpora- 
tions, nor  can  it  interfere  with  the  operations  of  a  corporation  char- 
tered by  the  United  States  for  such  purposes,  or  hinder,  impede,  or 
burden  such  corporation  in  carrying  out  such  purposes. 

Third.  That,  while  the  State  may  tax  the  tangible  property  of  the 
corporation  within  its  territorial  limits,  in  the  absence  of  any  restric- 
tion upon  the  taxing  power  of  the  State  contained  in  the  charter  of 
the  corporation,  nevertheless  Congi-ess  may  in  terms  expressly  pro- 
vide against  such  State  taxation  by  a  declaration  that  all  the  property' 
.  of  the  corporation  necessary  for  the  carrying  out  of  the  purposes  for 
which  it  was  incorporated  shall  not  be  subject  to  State  taxation,  or 
it  can  prescribe  the  rule  for  State  taxation.  In  other  words,  Con- 
fess itself  can  declare  what  shall  be  regarded  as  the  instrumentali- 
ties of  government,  can  define  such  instrumentalities  in  the  charter 
itself,  and  upon  sucli  instrumentalities  the  States  can  not  levy  any 
tax  if  Congress  forbids. 

NATIONAL   INCORPORATION   OF  EXISTING   RAILROADS. 

In  his  second  question  Senator  Foraker  inquires  whether  we  could 
compel  the  roads  already  in  existence  to  incorporate  under  an  act  of 
Congress,  and  if  they  were  willing  to  do  so,  could  they  get  rid  of 
their  outstanding  stocks  and  bonds! 

In  reply  I  would  say  that  I  am  uncertain  as  to  whether  we  should 
take  measures  to  compel  existing  roads  to  incorporate  under  a  national 
act.  I  would  prefer  to  so  shape  a  wise,  fair,  and  comprehensive  law, 
simplifying  their  operations  and  relieving  them  of  many  existing 
embarrassments,  which  tend  to  the  injury  of  the  public  as  well  as  of 
the  roads  themselves,  as  to  induce  them  to  accept  its  provisions. 

Of  course  we  could  not  compel  those  roads  to  accept  a  national 
charter,  but  we  could  by  law  prevent  them  from  engaging  in  inter- 
state commerce  unless  they  accepted  a  national  charter.  As  three- 
fourths  of  the  business  of  the  roads  is  interstate,  it  is  clear  that  self- 
interest  would  compel  the  roads  under  such  conditions  to  accept  a 
national  charter. 

But  I  do  not  think  any  compulsory  process  is  necessary.    The  rail- 
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roads  themselves  must  be  desirous  of  getting  rid  of  the  present  com- 
plexity. It  is  amazing  how  they  have  been  able  to  oevelop  their 
groups  or  systems  under  the  machinery  now  afforded  by  the  law. 
We  have  the  anomaly  of  the  lesser  sovereignty  creating  the  agency 
which  is  to  do  the  greater  sovereignty's  business;  the  lesser  sover- 
eigntjr,  the  State,  can  create  a  corporation  for  the  purpose  of  con- 
structing a  railroad  in  that  State.  Such  a  railroad  is  a  foreign  cor- 
poration in  all  other  States  and  can  operate  in  such  States  only  by 
their  comity.  Thus  the  Baltimore  and  Ohio  Railroad  is  incorporated 
under  the  laws  of  Maryland.  As  to  that  State  it  is  a  domestic  corpo- 
ration, but  as  to  the  10  or  12  other  States  in  which  it  operates  it  is 
a  foreign  corporation.  The  Baltimore  and  Ohio  Railroad  Company 
has  been  obliged  to  incorporate  a  great  number  of  subsidiary  com- 
panies in  other  States  of  which  it  owns  the  stock.  All  this  tends 
to  complexity,  both  as  to  the  finances,  taxation,  and  regulation  either 
by  a  State  or  National  Government.  Similar  conditions  exist  in  the 
case  of  the  Pennsylvania  Company  and  the  New  York  Central  Rail- 
road Company.  The  Rock  Island  system  is  consolidated  under  a 
holding  company  organized  imder  the  laws  of  New  Jersey,  in  which 
there  is  not  a  single  toot  of  Rock  Island  track.  I  take  it  for  granted 
that  if  in  a  given  State  a  railroad  is  to  be  operated  by  a  foreign 
corporation  it  would  prefer  that  that  corporation  should  be  the  cre- 
ation of  the  national  government  in  which  it  has  a  share  rather  than 
the  creation  of  a  foreign  State  government  in  which  it  has  no  share. 

Undoubtedly,  had  it  been  foreseen  that  the  railroad  systems  of  the 
country  would  assume  their  present  enormous  proportions  and  that 
interstate  commerce  would  be  the  dominant  factor  in  the  business  of 
each  railroad,  involving  the  practical  obliteration  of  State  lines,  so 
far  as  the  railroad  business  was  concerned,  national  machinery  would 
have  been  established  for  the  purpose  of  creating  such  agencies  of 
intei-state  comnierco.  But  railroading  has  been  an  evolution.  Rail- 
roads in  the  first  instance  were  short  roads,  entirely  within  the 
boundaries  of  a  single  State.  As  no  national  legislation  was  given, 
they  have  been  compelled  to  work  out  their  svstems  through  the  States 
by  the  creation  of  State  corporations,  which  were  domestic  corpora- 
tions in  the  States  which  created  them  and  which  were  foreign  cor- 
porations in  all  other  States  in  which  they  operated.  The  result  is 
that  in  many  case^  the  laws  have  been  too  lax  and  in  other  cases  too 
restricted,  and  it  is  amazing  that  under  these  difficulties  the  railroad 
operiitors  could  have  worked  out  so  splendid  a  system.  The  evolution 
of  railroads  has  been  accomplished  under  the  greatest  difficulty.  It  is 
a  question  as  to  whether  many  of  the  practical  consolidations  now 
existing  would  stand  the  legal  test.  All  such  embarrassments  and 
uncertainties  tend  to  make  railroad  financing  and  railroad  operation 
difficult.  It  seems  to  me  we  should  frankly  recognize  the  evolution 
of  railroading  by  a  national  law  and  that 'we  should  do  everything 
that  is  possible  to  simplify  the  operation  of  taxation  and  the  regula- 
tion of  railroads,  and  this  can  only  be  done  under  a  charter  given  by 
a  sovereign  whose  dominion  within  the  powers  conferred  by  the  Con- 
stitution, of  which  interstate  commerce  is  one,  rests  upon  every  foot 
of  American  soil  regardless  of  State  lines,  and  that  the  legislation 
regarding  it  should  be  the  legislation  of  the  whole  nation,  and  not  the 
complex,  varying,  and  contradictory  legislation  of  the  various  parts. 

Senator  Foraker  also  inquires  as  to  how  the  existing  railroads,  in 
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case  they  accepted  national  charters,  could  get  rid  of  their  outstanding 
stocks  and  bonds. 

As  to  the  bonds,  the  answer  is  simple.  Each  railway  system  would 
organize  a  national  corporation  under  a  national  law,  and  would 
transfer  all  its  property  to  such  corporation  subject  to  the  existing 
bonded  indebtedness.  As  the  existing  bonds  matured  they  would  be 
retired  by  an  issue  of  the  bonds  of  the  new  company,  and  thus  in  the 
end  the  bonds  of  the  new  national  corporation  would  be  substituted 
for  the  bonds  of  the  constituent  State  corporations.  As  to  the  stock, 
the  process  would  be  no  more  difficult  than  that  frequently  gone 
through  with  in  existing  consolidations  of  State  corporations.  The 
stock  of  the  old  companies  would  be  surrendered  and  the  stock  of  the 
new  company  substituted.  Of  course,  the  stock  issue  of  the  new  com- 
pany must  be  subject  to  the  approval  of  some  tribunal,  such  as  the 
Interstate  Commerce  Commission,  in  order  to  avoid  overcapitaliza- 
tion. But  I  take  it  that  a  fair  method  of  valuation  of  the  stock  of 
the  existing  road  could  be  secured.  Individually  I  should  favor  a 
very  liberal  adjustment.  I  should  recognize  the  market  value  of 
existing  stocks,  whether  watered  or  not.  The  watering  of  stock  in 
the  past  has  had  many  causes,  among  them  the  difficulty  of  promoting 
such  enterprises  without  giving  investors  some  speculative  chance. 
The  railroads  have  been  obliged  to  work  out  their  own  salvation, 
unaided  by  wise  hiws,  and  while  possibly  some  of  these  exaggerated 
stock  issues  have  been  the  creation  simply  of  stock  speculators  many 
of  them  have  been  necessitated  by  financial  exigencies.  At  all  events, 
the  stocks  are  now  in  the  hands  of  the  investing  public  and  have 
largely  gone  out  of  the  hands  of  those  who  originallv  issued  them. 
If  we  can  only  guard  the  stock  and  bond  issues  of  the  niture  and  pre- 
vent overcapitalization — all  of  which  is  provided  for  by  my  proposi- 
tion— we  can  easily  afford  to  validate  much  of  the  overcapitalization 
of  the  past. 

The  amount  of  stock  which  should  be  issued  in  new  national  cor- 
porations to  the  old  constituent  companies  could  be  determined  in 
two  ways.  One  would  be  by  providing  a  special  charter  for  each 
of  the  eight  or  ten  existing  systems.  Congress,  in  that  event,  could 
determine  in  each  case  by  the  statute  itself  what  should  be  the  issue 
of  the  new  corporation.  A  better  method,  however,  would  be  to  shape 
a  general  law  and  leave  the  approval  of  the  stock  and  bond  issues  to 
some  tribunal  such  as  the  Interstate  Commerce  Commission. 

STATE   COMMERCE. 

Senator  Foraker's  third  question  is  as  to  how  we  would  deal  with 
transportation  originating  and  ending  in  a  State,  but  which  is  con- 
ducted by  those  interstate  lines. 

I  do  not  see  how  there  is  any  difficulty  in  this.  Surely  an  inter- 
state railroad  can  engage  in  State  business  if  a  State  railroad  can 
engage  in  interstate  business;  and  if,  as  is  the  rule,  the  interstate 
business  is  three-fourths  of  the  business  of  every  railroad  in  the 
country,  it  would  seem  proper  that  the  railroad  conducting  such 
business  should  be  an  interstate  road  rather  than  a  State  road.  It 
is  true  that  I  would  prefer  that  there  should  not  be  two  systems  of 
regulation  of  rates.  If  we  accomplish  the  consolidation  of  these 
great  systems  of  railroads  through  a  national  charter,  we  will,  of 
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course,  so  regulate  the  business  of  such  corporations  as  to  prevent  ex- 
tortion, preference,  and  discrimination.  The  regulation  of  the  greater 
will  necessarily  include  the  regulation  of  the  less,  and  it  only  produces 
complexity  when  we  have  the  legislatures,  the  railway  commissions, 
and  the  taxing  powers  of  forty-five  States  all  operating  at  the  same 
time  upon  these  national  highways.  It  would  be  much  better  for 
them  and  much  better  for  the  public  if,  instead  of  being  under  the 
control  of  forty-six  sovereigns — ^namely,  forty-five  States  and  the 
nation,  they  were  under  but  one  national  control.  It  will  be  easy, 
however,  to  take  the  sentiment  of  the  States  as  represented  in  Con- 
gress upon  this  subject.  If  they  desire  to  reserve  the  control  and 
regulation  of  State  commerce  and  also  the  police  powers,  there  is  no 
reason  why  it  should  not  be  so  provided  in  the  act. 

My  proposition  does  not  involve  the  taking  away  from  the  State 
of  the  power  of  regulating  State  commerce.  It  can  exercise  that 
power  over  corporations  organized  by  the  State  and  doing  business 
in  it.  It  can  exercise  that  power  with  reference  to  corporations 
organized  under  a  national  incorporation  act  unless  there  is  a  decla- 
ration in  the  incorporation  act  that  the  power  shall  not  be  exercised 
so  far  as  the  Government  instrumentality  is  concerned.  Such  a 
declaration  would  leave  the  power  still  existing,  but  would  simply 
assert  that  the  power  should  not  be  exercised  as  to  the  instrumentality 
created  by  the  National  Government. 

The  power  of  Congress  to  exempt  national  roads  from  State  regu- 
lation would  rest  upon  the  same  principle  as  the  power  to  exempt 
them  from  State  taxation,  viz,  that  the  power  to  regulate,  like  the 
power  to  tax,  is  the  power  to  destroy.  It  is  not  quite  so  clear,  how- 
ever, as  the  power  to  regulate  would  only  apply  to  a  small  part  of 
the  business  of  an  interstate  road,  viz,  the  commerce  beginning  and 
ending  in  a  State;  and  the  destructive  effect  of  this  could  not  be 
great 

THE   FEDERAL   COURTS. 

Another  objection  urged  to  national  incorporation  is  that  all 
national  railroad  corporations  would  have  the  right  to  carry  their 
cases  into  the  United  States  court.  The  answer  to  this  is  that  the 
right  to  carry  the  case  into  the  United  Sates  court  would  depend 
upon  tlie  cause  of  action  and  not  upon  the  national  character  of  the 
corporation.  If  the  case  was  one  arising  under  the  law  or  the  Con- 
stitution of  the  United  States,  the  corporation  would  have  the  right 
to  carry  such  case  into  the  Federal  courts,  whether  it  was  a  national 
or  a  State  corporation.  This  could  be  made  certain  by  the  statute 
itself,  as  in  the  case  of  the  national  banks;  for  under  the  law  regard- 
ing the  incorporation  of  national  banks,  act  of  Julj^  12,  1882  (22 
Stat.,  162,  sec.  4),  it  is  expressly  provided  that  the  jurisdiction  for 
suits  hereafter  brought  bv  or  against  any  association  established 
under  any  law  providing  /or  national-bank  associations,  except  suits 
between  them  and  the  United  States,  or  its  officers  and  agents,  shall 
be  the  same  as,  and  not  other  than,  the  jurisdiction  for  suits  by  or 
against  banks  not  organized  under  any  law  of  the  United  States 
which  do,  or  might  do,  banking  business,  when  such  suits  may  be 
begun,  and  all  laws  and  parts  of  laws  of  the  United  States  incon- 
sistent with  this  provision  be,  and  the  same  hereby  are,  repealed. 


3734  BEGULATTON    OF   RAILWAY  RATES. 

In  the  case  of  the  Leather  Manufacturers'  Bank  v.  Cooper  (120 
U.  S.,  p.  778),  the  court,  in  considering  the  above  section  of  the  act  of 
1882,  said: 

This  wjis  evidontly  IntendtHl  to  jmt  luitionnl  bnnkfl  on  the  same  footing  as  the 
banks  of  the  Stnte  whore  tlicy  >v(mo  located  for  all  the  purposes  of  the  Juris- 
diction of  the  (•ourts  of  the  UnittHl  States. 

But  it  will  thus  be  seen  that  under  the  national  statute  incorpo- 
rating railroads,  the  railroads  can  he  prevented  from  claiming  their 
Federal  origin  as  a  reason  for  invoking  the  jurisdiction  of  the  United 
States  courts,  and  thus  the  objection  to  the  inconvenience  of  compel- 
ling all  persons  in  litigation  with  national  railroad  companies  to  go 
into  tlie  Federal  courts  would  be  obviated. 

IS  THE  TAX  ON   GROSS  RECEIPTS  CONSTITUTIONAL? 

The  fourth  question  put  by  Senator  Foraker,  at  the  suggastion  of 
Senator  Carmack,  was  as  to  the  constitutional  power  of  Congress  to 
levy  a  tax  upon  gross  receipts  of  railroads  engaged  in  interstate  com- 
merce. 

In  answer  to  this  question  I  will  state  that  the  tax  which  I  would 
impose  would  not  be  a  direct  tax;  it  would  be  in  the  nature  of  a  fran- 
chise tax,  measured  by  the  gross  receipts  of  the  corporation;  and  I 
have  no  doubt  that  that  could  be  shaped  in  such  a  way  as  to  avoid 
the  objection  of  direct  taxation,  which  is,  of  course,  forbidden  by  the 
Federal   Constitution. 

I  call  attention  in  this  connection  to  the  war-revenue  act,  w^hich 
fixed  a  tax  upon  oil  refineries  and  sugar  refineries — a  tax  of  one- 
eighth  of  1  per  cent  upon  their  gross  receipts  over  $250,000.  That  tax 
went  into  effect;  it  was  paid  for  years  until  the  law  was  repealed,  and 
I  never  heard  it  questioned.  I  believe  there  are  other  taxes  of  that 
kind  which  have  been  imposed  bv  the  revenue  laws  of  this  country. 
I  think  that  in  the  war-revenue  law  the  Senator  will  find  precedents 
for  such  a  tax  as  I  w^ould  impose  hen*.  A  license  or  franchise  tax 
measured  by  the  gross  receipts  is  quite  a  distinct  thing  from  a  direct 
tax  upon  the  property  itself. 

STATEMENT  OF  WALKER  D.  HINES  IN  REBUTTAL  TO  EVIDENCE 
OF  THOSE  FAVORING  THE  ENLARGEMENT  OF  THE  POWERS 
OF  THE  INTERSTATE  COMMERCE  COMMISSION. 

Mr.  ITiNES.  I  have  carefully  read  all  that  has  been  said  before  the 
committee  at  its  hearings  on  the  regulation  of  railway  rates  from  the 
beginning  of  those  hearings,  on  A])ril  17,  until  this  elate,  and  I  wish 
to  submit  to  the  committee  certain  statements,  purely  by  way  of 
rebuttal  of  what  has  been  said  by  some  of  the  gentlemen  w^ho  have 
urged  that  the  rate-making  power  be  given  to  the  Interstate  Com- 
merce Connnission. 

Statement  of  Hon.  W.  A.  Harris  On  May  4,  1905. 

Hon.  W.  A.  Harris,  in  his  statement  on  Mav  4.  1005.  said: 
"We  understand  that  all  the  railroad  men  assent  to  the  proposi- 
tion that  the  Government  has  the  right  and  that  it  should  regulate 
and  control  rates.     But  we  are  unable  to  understand  what  the  words 
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'  regulate '  and  '  control '  really  mean,  unless  they  mean  that  in  the 
ultimate  the  Commission  shall  have  the  power  to  fix  a  rate." 

This  statement  aptly  illustrates  the  position  which  is  consciously  or 
unconsciously  taken  by  all  of  the  advocates  of  the  rate-making  power 
for  the  Commission,  which  is  that  there  is  only  one  possible  way  to 
regulate  railway  rates,  to  wit,  by  means  of  a  rate-making  commission. 
I  submit  that  this  view  involves  a  very  grave  error.  A  rate-making 
railroad  commission  is  not  the  exclusive  method  of  effective  regula- 
tion, but  it  is  the  most  unfair  method  to  the  railroads,  and  in  the  long 
run  the  most  undesirable  method  for  the  public.  It  should  be  remem- 
bered that  the  proposition  to  create  a  Federal  rate-making  railroad 
commission  simply  means  to  copy,  in  effect,  the  rate-making  commis- 
sions of  the  States,  and  that  the  latter  tribunals  were  first  established 
during  periods  of  extreme  hostility  to  railroads  and  constituted  the 
first  experiments  in  the  United  States  in  the  direction  of  railroad 
control.  Moreover,  there  is  nothing  in  the  history  of  the  State  com- 
missions to  justify  the  view  that  the  experiment,  started  under  these 
conditions  so  unfavorable  to  really  fair  regulation,  has  proved  suc- 
cessful. 

Mr.  Harris  says  again : 

"  It  was  supposed  in  1887,  when  this  law  was  passed,  that  that  was 
what  was  intended  to  be  the  purpose  of  the  law,  that  the  Conunission 
should  examine  into  each  case,  and  when  a  rate  was  found  to  be 
unreasonable  it  should  put  in  force  a  rate  which  would  be  reasonable." 

This  st4itement  is  not  correct.  The  history  of  the  circumstances 
attending  the  adoption  of  the  interstate-commerce  act  shows  that 
nothing  was  more  clearly  understood  in  regard  to  it  than  that  no 
rate-making  power  of  any  description  was  to  be  conferred  upon  the 
Commission,  to  be  exercised  on  complaint  or  otherwise. 

Mr.  Harris  states  that  in  the  last  five  or  six  years  the  transportation 
charges  on  live  stock  from  the  Southwest  have  advanced  25  or  30 
per  cent.  I  believe  that  the  statement  is  made  that  the  first  advance 
took  place  in  1899,  about  six  years  ago.  If  that  was  an  unreasonable 
advance,  it  was  open  to  the  shippers  objecting  to  it  to  proceed  at  once 
Ixjfore  the  Interstate  Commerce  Commission  to  have  that  advance 
declared  unreasonable  and  discontinued.  Of  course  the  advanced 
rates  had  to  be  filed  with  the  Commission.  That  Commission  had 
the  power  to  proceed  on  its  own  motion  if  it  had  reason  to  believe  that 
the  advance  was  unreasonable;  yet  the  advance  was  allowed  to  go 
entirely  unchallenged  and  is  now  brought  up  as  an  argument  for  a 
rate-making  power,  which  is  not  at  all  needed  to  correct  that  advance 
if  unreasonable.  It  seems  that  only  the  last  advance  was  complained 
of  by  the  shippers,  and  that  the  Commission  has  now  had  that  com- 
plaint before  it  for  over  a  year  and  has  reached  no  conclusion.  Thus 
the  machinery  of  the  present  act  has  never  been  utilized  to  a  conclu- 
sion with  respect  to  the  advance  in  cattle  rates  from  the  Southwest, 
and  yet  that  nuichinery  which  was  deliberately  adopted  by  Congress 
is  thrown  aside  by  these  gentlemen  without  being  tried,  and  demand 
is  made  that  a  vastly  greater  and  more  dangerous  power  be  conferred 
upon  a  Government  bureau  to  correct  the  situation  when  there  has 
been  no  demonstration  whatever  that  the  carefully  drawn  provisions 
of  the  present  law  are  inadequate.  Moreover,  if,  as  is  claimed,  the 
advance  in  rates  on  cattle  constituted  an  unjust  discrimination  against 
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that  class  of  traffic,  it  has  been  open  to  the  claimants  ever  since  the 
passage  of  the  Elkins  Act  nfiore  than  two  years  ago  to  get  the  Inter- 
state Commerce  Commission  to  bring  suit  direct  in  the  circuit  court 
to  stop  that  discrimination.  Such  a  case  would  have  been  advanced 
upon  the  application  of  the  Attorney- General  and  would  have  had 
a  very  speedy  liearing  before  three  circuit  judges;  the  decision  of 
the  circuit  court  upon  this  hearing  would  have  gone  into  effect 
immediately,  notwithstanding  any  appeal,  unless  the  circuit  court 
itself  had  seen  fit  to  suspend  its  decree  during  the  pendency  of  an 
appeal.  Thus  here  is  another  remedy  which  has  had  absolutely  no 
trial. 

Mr.  Harris  says  again : 

"  It  is  not  to  be  supposed  that  the  Congress  of  the  United  States. 
in  enacting  legislation  m  181)7,  desired  to  entict  a  law  and  prescribe  a 
lot  of  machinery,  extended  in  its  character,  with  absolutely  no  result." 

This  is  a  very  correct  statement,  and  yet  these  gentlemen  are  sup- 
posing that  very  thing,  because  without  any  serious  effort  to  utilize 
to  a  definite  conclusion  the  machinery  thus  provided  by  Congress 
these  gentlemen  are  proclaiming  that  it  is  useless  and  insisting  upon 
the  creation  of  new  and  dangerous  powers  to  be  vested  in  an  admin- 
istrative bureau  of  the  Government. 

Mr.  Harris  further  says:  "The  Commission  testifies,  and  everybody 
knows  practically,  that  it  is  impotent." 

Doubtless  Mr.  Harris  is  correct  in  his  statement  that  the  Commis- 
sion testifies  that  it  is  impotent  and  that  many  people  so  believe,  but 
the  law  shows  that  the  Commission  is  not  impotent;  that  it  has  the 
power  to  order  the  discontinuance  of  every  unreasonable  or  imjiistlv 
discriminatory  rate ;  that  if  the  carrier  does  not  comply  with  the  Com- 
mission's order  suit  can  be  brought  in  the  circuit  court  and  advanced 
to  a  speedy  hearing  before  three  circuit  judges,  whereupon  it  is  the 
duty  of  the  circuit  court  to  enforce  compliance  with  the  Commission's 
order,  unlass  it  finds  that  that  order  is  not  justified  by  the  facts  or  is 
unlawful  in  form.  The  exercise  of  this  power  has  prov^ed  substan- 
tially effective  in  every  case  where  it  has  been  lawfully  exercised. 
There  is  not  a  single  case  where  a  carrier  has  complied  in  a  merely 
technical  way  with  such  an  order  of  discontinuance;  unless  the  car- 
rier has  resisted  the  Commission's  order  on  the  ground  that  it  was 
unreasonable  on  the  facts  or  unlawful  in  form  and  has  been  sustained 
in  that  position  in  court,  the  carrier  has  in  every  instance  made  very 
substantial  reductions  as  a  result  of  the  Commission's  orders.  It  is 
therefore  far  from  correct  to  say  that  the  Commission  is  in  fact  impo- 
tent under  the  present  law. 

Mr.  Harris  says :  ''  I  should  regi'et  to  see  a  very  elaborate  and  great 
change  in  the  existing  law." 

Yet  what  he  proposes  is  a  great  and  radical  change  in  the  law. 
Under  the  present  law  unreasonable  rates  are  corrected  in  a  contested 
case  througli  the  courts  and  the  carriers  have  the  benefit  of  the  impar- 
tial judgment  of  the  courts  upon  these  controversies,  just  like  people 
in  general  have  the  impartial  judgment  of  the  courts  upon  their  con- 
troversies. The  plan  proposed,  however,  is  to  give  a  Government 
bureau  practically  final  power  over  controversies  between  the  rail- 
roads and  the  shippers.  In  reality  the  plan  which  Mr.  Harris  favors 
means  changing  the  law  from  a  method  whereby  the  law  made  by 
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Congress  itself  shall  be  enforced  through  the  duly  constituted  courts 
to  a  method  whereby  the  law  shall  be  practically  made  and  enforced 
bv  a  mere  Government  bureau.  No  greater  or  more  far-reaching 
change  in  the  character  of  the  law  could  be  imagined. 

Statement  of  Mr.  Rokert  W,  Higbie,  on  May  9,  1905. 

In  Mr.  Robert  W.  Higbie's  statement  before  the  comniittee  on  the 
eighteenth  day,  Tuesday,  May  9,  Mr.  Higbie  states  his  position  to 
be  that  "  where  there  is  an  honest  difference  of  opinion  as  to  whetlier 
the  charge  for  a  particular  service  is  reasonable  or  unreasonable, 
we  ask  that  somewhere,  in  some  place,  there  be  a  court,  a  body,  or 
somebody  who  can  say  what  is  reasonable."  What  Mr.  Higbie  de- 
mands is  substantially  accomplished  by  the  efficient  enforcement  of 
the  present  law ;  if  necessar}'  the  law  can  be  amended  so  as  to  insure 
even  more  fuUv  the  effective  accomplishment  through  the  courts  of 
what  Mr.  Higbie  desires;  and  the  demand  which  he  expresses  in 
the  language  just  quoted  does  not  by  any  means  require  for  its  satis- 
faction that  the  rate-making  power  should  be  given  to  an  adminis- 
trative bureau. 

Mr.  Higbie  is  disposed  to  discount  the  value  of  the  present  law  by 
theorizing  that  the  railroads  will  not  comply  in  a  substantial  way 
with  the  orders  of  the  Commission  and  decrees  of  the  courts;  but 
in  practice  the  procedure  of  the  present  law  has  not  been  found 
defective  in  the  way  in  which  Mr.  Higbie  suggests.  It  does  seem 
that  the  creation  of  a  vast  and  dangerous  power  in  the  hands  of  an 
administrative  bureau  ought  to  rest  on  something  more  substantial 
than  a  mere  theory,  utterly  unsupported  by  any  experience,  that  a 
more  conservative  method  of  regulation  w^ould  be  worthless. 

Mr.  Higbie  refers  to  two  cases  of  unjust  rates.  In  one  of  these 
he  states  that  the  Interstate  Commerce  Commision  rendered  a  decision 
which  the  railroads  complied  with.  In  the  other  case  he  says  that 
no  complaint  has  been  filed.  It  certainly  does  seem  that  cases  of  this 
sort  furnish  no  arguments  for  lodging  the  rate-making  power  in 
the  Commission.  In  one  case  the  machinery  of  the  present  law  has 
been  invoked  and  the  desired  result  accomplished;  in  the  other  case 
that  machinery  has  not  been  invoked  and  consequently  no  result 
has  been  accomplished.  Is  it  not  a  complete  non  sequitur  to  say  that, 
therefore,  a  radically  different  and  much  more  dangerous  machinery 
shall  be  created  ? 

Mr.  Higbie  refers  to  the  fact  that  the  case  which  did  go  to  the 
Commission  was  four  years  in  reaching  a  decision.  If  so,  this  was 
a  delay  on  the  part  of  the  Commission.  If  such  delays  occur  in  the 
exercise  of  the  important  powers  which  the  Commission  now  pos- 
sesses, how  much  delay  will  occur  when  the  Commission  is  over- 
whelmed with  the  vastly  greater  powers  which  are  now  proposed  for 
it?  Naturally  the  Commission  will  be  equally  as  careful  in  fixing  a 
rate  as  it  is  in  condemning  a  rate  as  unreasonable.  If  it  takes  four 
years  to  do  the  latter  it  would  take  at  least  four  years  to  do  the 
former  with  the  same  amount  of  business,  and  with  a  vastly  increased 
amount  of  work  it  would  presumably  take  much  longer. 

Mr.  Higbie  indicates  that  he  thinks  the  Commission  ought  to  have 
this  power^  because,  he  understands^  tb^  wurta  casi  xlcA»  ^-xsst^s^sfc  '^^ 
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and  shows  that  he  has  no  objection  to  the  exercise  of  an  effective 
method  of  regulation  through  the  courts  if  that  method  would  be 
constitutional.  I  think  it  has  been  clearly  shown  to  the  committee 
that  a  perfectly  adequate  method  of  correction  can  be\  constitution- 
ally employed  through  the  courts,  thus  giving  the  railroads  the  same 
measure  of  judicial  protection  that  is  enjoyed  by  other  property, 
instead  of  turning  them  over  to  the  largely  final  determination  of  an 
administrative  bureau  which  never  has  occupied  and  which  in  the 
nature  of  things  never  can  occupy  a  perfectly  impartial  and  non- 
partisan attitude. 

Statement  or  Hon.  Albert  B.  Cummins,  on  May  11,  1905. 

On  the  twentieth  day,  Thursday,  May  11,  1905,  Hon.  Albert  B. 
Cummins  appeared  before  the  committee. 

GOVERNOR   CUMMINS'S   USE   OF   STATISTICS. 

Governor  Cummins  undertook  to  show  from  statistics  that  the 
revenues  of  the  railroads  of  this  country  were  excessive.  He  took 
for  this  purpose  the  results  of  a  single  year,  the  year  ending  June 
30,  1904.  He  started  out  by  saying  that  too  much  had  been  cnarged 
to  operating  expenses,  and  that  whereas  the  operating  expenses  as 
charged  by  the  railroads  were  67.75  per  cent,  they  ought  to  be  not 
more  than  65  per  cent,  because  the  other  2.75  per  cent  were  probably 
betterments  which  ought  not  to  have  been  charged  to  operating  ex- 
penses. 

Assuming,  for  the  sake  of  the  argument,  that  Governor  Cummins 
is  right  in  saying  that  2.75  per  cent  represented  betterments,  the 
question  arises,  Why  is  it  improper  to  charge  that  to  operating  ex- 
penses? From  the  public  standpoint  it  would  seem  to  be  much  better 
to  charge  it  to  operating  expenses  than  to  capital  account,  and  cer- 
tainly it  must  be  charged  to  one  or  the  other.  If  the  railroads  can 
not  take  from  their  earnings  the  money  with  which  to  pay  for  better- 
luents,  they  must  raise  it  by  issuing  new  stock  or  new  bonds.  As- 
suming that  these  matters  are  charg:ed  year  by  year  to  capital 
account,  it  simply  means  that  there  will  be  a  progressive  and  rapid 
increase  in  capital  account,  upon  which  the  stockholders  are  entitled 
to  a  fair  return.  If  such  practice  were  pursued  for  thirty  or  forty 
years,  it  can  readily  be  perceived  that  the  capital  entitled  to  a  fair 
return  would  be  enormously  increased  as  compared  with  the  amount 
of  capital  if  bettennents  are  charged  to  operating  expenses  instead 
of  to  capital. 

Moreover,  the  theory  of  charging  betterments  to  capital  account 
instead  of  to  operating  expenses  rests  on  the  idea  that  there  should 
be  charged  against  the  yearly  income  only  what  is  necessary  to  keep 
up  the  property  in  its  original  condition.  But  the  progress  and 
increasing  demands  of  civilization  are  such  that  a  railroad  could 
not,  if  it  wished  to  do  so,  confine  itself  to  repairs  merely  necessary 
to  preserve  it  in  its  original  state.  A  railroad  must  constantly  make 
very  extensive  improvements  which  put  the  railroad  in  far  better 
condition  than  it  was  in  its  original  state  and  yet  which  barely  keep 
it  abreast  of  the  times.    No  matter  how  much  a  railroad  may  have 
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to  expend  on  such  account  in  one  year,  it  is  probable  that  it  will 
have  to  expend  even  more  the  next  year,  and  still  more  the  year  after, 
so  that  such  expenses  can  not  be  regarded  in  the  light  of  extraordi- 
nary expenses  not  properly  chargeable  against  current  income. 
Certainly  all  such  expenditures  are  eminently  proper  charges  against 
the  yearly  income.  They  are  absolutely  necessary  expenses,  and  it 
would  be  most  unwise  to  anticipate  the  earnings  of  future  years 
by  charging  such  items  to  capital  account.  Another  result  of  such 
a  course  would  be  a  really  fictitious  swelling  of  the  apparent  net  earn- 
ings for  the  present  by  eliminating  from  expenses  necessary  and 
unavoidable  and  regularly  recurring  items  of  expenditure,  while 
at  the  same  time  piling  up  additional  capital  upon  which  returns 
would  have  to  be  realized  lor  the  future. 

When  money  is  spent  for  betterments  the  stockholders  get  abso- 
lutely no  return  therefrom  except  to  the  extent  that  the  earning  power 
is  increased  for  the  future.  If  the  earning  power  is  increased  for  the 
future  over  and  above  the  increase  in  the  future  of  the  demand  for 
betterments,  the  stockholders  then  get  the  benefit  and  that  benefit 
will  then  show  in  the  earnings. 

Governor  Cummins's  assumption,  therefore,  that  charges  for  bet- 
terments ought  not  to  be  deducted  from  earnings  in  ascertaining  the 
ments  ought  not  to  be  deducted  from  earnings  in  ascertaining  Urn 
returns  wTiich  the  stockholders  realize,  is  not  justified. 

After  increasing  the  earnings  of  the  railroads  in  this  fictitious 
manner — that  is,  by  an  assumed  amount  of  betterments — (jovernor 
Cummins  proceeds  to  add  thereto  an  income  of  over  $100,000,000 
**  from  sources  other  than  operation."  It  is  not  proper  to  add  this 
item.  This  item  is  mostly  made  up  of  dividends  and  interest  received 
by  railroads  on  other  railroad  stocks  and  bonds,  and  consequently 
these  amounts  have  already  appeared  in  the  net  earnings  lor  the 
railroads  as  a  whole.  For  example,  let  us  assume  that  the  net  earn- 
ings of  the  Ijouisville  and  Nashville  Railroad  for  a  given  year  are 
$9,000,000.  This  amount,  of  course,  appears  in  the  Conunission's 
general  statistics  as  income  from  operation.  Assume  that  out  of  the 
net  earnings  of  $9,000,000  the  company  pays  a  dividend  of  6  per  cent 
upon  its  capital  stock,  which  we  will  assume  is  $60,000,000.  Let  us 
assume  that  the  Atlantic  Coast  Line  owns  $30,000,000  of  this  stock. 
If  so,  it  will  receive  as  a  dividend  from  the  Louisville  and  Nashville 
$1,800,000.  In  the  Atlantic  Coast  Line's  report  to  the  Interstate 
Commerce  Commission  it  will  show  this  $1,800,000  as  "  income  from 
sources  other  than  operation."  Yet  it  is  obviouslv  improper,  when 
considering  the  railroads  as  a  whole,  to  treat  this  $1,800,000  as  addi- 
tional income,  for  it  is  merely  a  part  of  the  $9,000,CK)0  net  earnings  of 
the  Louisville  and  Nashville,  which  has  already  been  reported  and 
which  is  shown  in  the  general  result  of  income  from  operation. 
Therefore  the  principal  part  of  Governor  Cummins's  $100,000,000  is 
simply  a  duplication  of  what  he  has  already  shown  as  income  from 
operation.  To  the  extent  that  this  income  irom  other  sources  is  not 
rectdved  from  other  railroad  companies,  it  is  an  item  which  ought 
not  to  l)e  taken  into  account  at  all.  If  an  individual  should  own  a 
railroad,  the  returns  from  his  investments  other  than  the  railroad 
certainly  would  not  be  taken  into  account  in  considering  whether  the 
returns  from  his  railroad  were  excessive;    and  precisely  tVsA  ^isksw^ 
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thing  is  true  of  a  railroad  company.  The  point  to  be  considered  is 
the  returns  that  the  railroad  companies  get  from  the  operation  of 
their  roads,  and  the  returns,  if  any,  that  they  may  happen  to  get  from 
entirely  different  investments  have  absolutely  nothing  to  do  with  the 
case. 

Moreover,  Governor  Cummins  fails  to  make  any  allowance  for 
taxes,  which,  according  to  the  preliminary  report  for  June  30,  1904, 
were  $56,474,106.  Governor  Cummins  figures,  therefore,  that  there 
was  a  net  income  for  the  railroads  of  $789,108,521.  The  real  income 
was  the  income  from  operation  of  $634,250,873,  less  taxes,  making 
$577,776,767,  or  $2,764  per  mile,  which  capitalized  at  6  per  cent  is 
equal  to  $46,066,  as  against  Governor  Cunmiins's  estimate  on  a 
thoroughly  fictitious  basis  of  $62,927  per  mile.  All  of  Governor 
Cummins's  arguments,  therefore,  as  to  excessive  aggregate  earnings 
fall  to  the  ground. 

Governor  Cummins's  assumption  that  the  railroads  in  this  country, 
as  a  whole,  have  cost  only  $36,636  per  mile  is  a  most  remarkable 
conclusion,  for  which  he  can  not  furnish  any  substantial  basis.  His 
theories  on  this  subject  can  not  stand  for  a  moment  against  the  facts 
themselves,  as  stated  by  practical  men  of  affairs  like  President 
Ramsey,  of  the  Wabash,  which  facts  Governor  Cmnmins  does  not 
and  can  not  dispute. 

One  great  danger  to  the  owners  of  the  railroads,  to  the  laborers 
dependent  on  the  railroads  for  their  wages,  and  to  the  commerce  of 
the  coimtry,  which  is  to  be  apprehended  from  giving  a  rate-making 
power  to  any  administrative  bureau,  is  the  danger  that  members  of 
that  bureau  will  proceed  upon  mere  general  theories  instead  of  ascer- 
taining arid  acting  upon  the  real  facts.  Governor  Cummins  is  a 
man  of  prominence  and  the  chief  executive  of  one  of  the  prinicpal 
States  in  the  Union.  He  seems  to  be  regarded  as  a  man  i>eculiarly 
well  informed  on  railroad  affairs.  He  undertakes  to  deal  with  a 
subject  of  the  gravest  public  importance.  Undoubtedly  the  inripor- 
tant  public  position  he  holds  impresses  him  with  a  sense  of  official 
responsibility.  Yet  he  makes  up  his  mind  and  he  seeks  to  influence 
the  minds  of  others  by  a  mere  string  of  inaccurate  theories  with 
absolutely  no  substantial  foundation.  Governor  Cummins,  on  ac- 
count of  his  prominence  in  public  affairs,  is  just  the  type  of  man 
who  is  likely  to  be  selected  as  a  member  of  the  Interstate  Commerce 
Commission.  If  he  were  so  selected,  it  is  clear  that  he  would  pro- 
ceed to  regulate  the  commercial  affairs  of  this  country  upon  the 
same  theorizing  basis  that  he  adopts  in  his  address  to  the  Senate 
committee.  His  argument  suggests  anew  the  crucial  question 
whether  it  is  better  to  leave  these  eminently  practical  questions 
primarily  in  the  hands  of  railroad  men,  who  are  bound  to  be  practical 
and  deal  with  the  actual  facts,  leaving  it  to  the  courts  to  correct  and 
prevent  all  arbitrar}^  or  oppressive  action  on  their  part,  or  whether, 
on  the  other  hand,  it  is  wise  to  give  an  administrative  biweau  the 
power  to  proceed  according  to  the  immature  theories  of  its  members, 
when  the  mistakes  of  such  a  bureau  can  only  be  corrected  by  the 
courts  in  peculiarly  aggravated  cases  and  when  neither  the  railroads 
nor  those  dependent  upon  them,  either  from  a  wage-earning  or  from 
a  commercial  standpoint,  can  have  any  indemnity  for  the  mistakes 
which  this  theorizing  bureau  will  freely  make. 
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S(X)PE  OF  THE  PROPOSED  RATE  MAKING. 

Governor  Cummins  is  strikingly  inconsistent  in  his  statement  of 
the  extent  to  which  a  rate-making  commission  would  make  rates  and 
the  extent  to  which  those  rates  would  be  inelastic.  He  says  the 
commission  would  only  make  maximum  rates  and  very  few  of  them, 
and  that  the  carriers  could  reduce  these  rates  at  will.  Yet  Governor 
Cummins  knows,  or  ought  to  know,  that  the  only  thing  which  the 
fixing  of  a  maximum  rate  can  correct  is  a  rat«  that  is  per  se  extor- . 
tionate.  He  knows,  or  ought  to  know,  that  in  order  for  an  adminis- 
trative bureau  to  substitute  its  judgment  as  to  what  are  the  proper 
relations  between  localities  in  place  of  the  present  rate  adjust- 
ment made  by  the  railroads  it  is  absolutely  necessary  for  that  bureau 
to  fix  the  absolute  rates,  or  at  any  rate  the  minimum  rates,  which  the 
railroads  must  observe;  otherwise  the  railroads  can  simply  preserve 
the  basis  which  the  commission  condemns  by  making  reductio^is  from 
the  maximum  rates  which  the  commission  fixes. 

Now,  Governor  Cummins  repeatedly  states  that  extoilionate  rates, 
as  such,  do  not  ordinarily  exist ;  that  the  real  evil  is  the  discrimination 
between  localities.  Therefore,  when  he  says  the  conrniission  will 
only  fix  maximum  rates  he  loses  sight  of  the  fact  that  that  acti<»-— ^ 
would  merely  reach  the  evil  which  he  says  does  not  exist,  and  wouU 
not  at  all  reach  the  evil  which  he  says  is  widely  prevalent,  and  thit 
to  reach  the  evil  of  discrimination  between  localities,  of  which  he. 
complains,  the  commission  must  make  absolute  or  minimum  rated, 
which  will  necessarily  be  rigid  and  unchangeable  except  by  the  order 
of  the  commission. 

Nor  is  Governor  Cummins  correct  in  assuming  that  very  few  cases 
would  be  presented  to  the  commission.  He  has  a  list  himself,  for  the 
State  of  Iowa,  which  would  doubtless  occupy  the  commission  for 
several  years  if  it  undertook  to  establish,  according  to  its  own  judg- 
ment, the  relative  commercial  importance  of  the  cities  in  Iowa  as 
compared  with  competing  citias  elsewhere.  Moreover,  when  ala- 
lyzed,  the  basis  of  his  complaint  in  almost  every  instance  is  found  to 
be  an  adjustment  of  rates  which  does  not  give  proper  regard  to  dis- 
tance. This  will  be  found  to  be  true,  almost  without  exception,  in 
all  the  cases  of  local  discrimination.  It  is  fair  to  assume,  therefore, 
that  every  place  that  feels  aggrieved  by  a  relative  rate  adjustment 
which  apparently  fails  to  give  full  recognition  to  its  geographical 
location  will  present  its  complaint  to  the  commission,  just  as  Gov- 
ernor Cummins  seems  preparing  to  present  complaints  for  all  the 
cities  in  Iowa.  Consequentlj^  the  commission's  work  will  bo  enor- 
mously increased;  the  rates  it  makes  to  deal  with  such  cases  will 
necessarily  be  absolute  or  minimum  rates,  which  can  not  be  changed 
but  by  the  commission's  consent,  and  will  therefore  be  rigid  and 
inelastic;  and,  what  is  of  equal  or  even  greater  importance,  the  rates 
established  will  to  an  increasing  degree  approximate  a  mileage  basis — 
the  basis  which  has  always  been  adopted  or  approximated  by  every 
governmental  rate-making  tribunal,  and  a  basis  which  the  commer- 
cial interests  of  this  country  believe  would  be  disastrous  to  them. 
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Statement  op  Mr.  Edward  P.  Bacon,  May  8, 1905. 

HT8  erroneous  STAITCMENTS  AS  TO  DECISIONS  OF  THE  COURTS  AND   ACTS 

OF  THE   CARRIERS. 

Mr.  Edward  P.  Bacon,  in  his  statement  to  the  committee  on  the 
seventeenth  day,  Monday,  May  8,  1905,  stated : 

"  The  Supreme  Court  had  declared  emphatically  in  several  cases 
that  a  court  can  not  fix  the  rates  in  any  way,  and  for  that  reason  the 
commercial  organizations  have  proceeded  to  endeavor  to  secure  the 
power  to  be  vested  in  the  Interstate  Commerce  Commission  to  deter- 
mine whether  discrimination  exists  in  the  public  tariff  rates  or  not, 
and  if  it  is  found  that  discrimination  does  exist  in  those  rates  the 
Commission  shall  have  the  power  to  make  such  change  in  them  as  to 
prevent  that  discrimination.^' 

The  inference  to  be  drawn  from  this  statement  is  that  if  an  ade- 
quate method  of  correction  existed  through  the  ordinary  judicial 
channels  the  resort  to  the  extraordinary  method  of  having  such  con- 
theojK^^ies  passed  upon  with  practical  finality  by  a  mere  Government 
thf^u  would  not  be  insisted  upon.  It  is  obvious,  from  the  discus- 
JJf.ms  which  have  taken  place  before  this  committee,  that  Mr.  Bacon 
is  incorrect  in  his  assumption  that  it  is  impossible  to  confer  upon  the 
judiciary  ample  control  whereby  reasonable  and  nondiscriminating 
rates  may  be  secured  for  the  future.  Indeed,  it  has  been  made  rea- 
sonably plain  that  the  efficient  enforcement  of  the  present  law  would 
correct  lor  the  future  all  such  unreasonable  or  unjustly  discrimina- 
tory rates,  but  it  is  also  clear  that  additional  power  can  be  conferred 
upon  the  courts  if  necessary. 

Mr.  Bacon  stated  that  the  rate-making  orders  of  the  Commission 
were  generally  complied  with  by  the  railroads  during  the  first  ten 
years  of  the  Commission's  existence,  and  argues  that,  as  no  disturb- 
ance in  the  general  situation  of  rates  or  any  commercial  interests  of 
any  kind  arose,  therefore  it  is  not  dangerous  to  give  the  rate-making 
power  to  the  Commission  ''  positively  and  absolutely."  As  has  been 
shown  by  an  analysis  of  the  Commission's  report  to  this  committee  of 
its  rate-making  orders  which  were  complied  with  and  those  which 
were  only  partially  complied  with  or  ignored,  it  is  clear  that  Mr. 
Bacon  is  in  error  in  saying  that  these  orders  were  generally  complied 
with.  On  the  contrary,  most  of  them  were  disregarded;  some  of 
them  entirely  and  others  partially.  It  seems  that  the  carriers  prac- 
tically from  the  outset  obeyed  the  orders  or  disregarded  them  accord- 
ing to  their  own  views  as  to  whether  it  was  for  their  interest  to  do  so. 
Ot  course,  the  results  of  such  voluntary  compliance  signified  abso- 
lutely nothing,  especially  when  the  most  far-reaching  and  dangerous 
orders  which  the  Commission  made  were  ignored  absolutely. 

Mr.  Bacon  refers  to  what  is  known  as  the  "  Hay  Case  "  (134  Fed. 
Kep.,  942),  and  states  that  the  court  held  that  the  Commission,  in 
mailing  its  order,  had  exhausted  its  authority.  The  fact  is  that 
the  Commission  in  addition  to  ordering  the  discontinuance  of  the 
practice  of  charging  the  fifth  class  rate  on  hay  (which  the  Commis- 
sion was  undoubtedly  empowered  to  order,  if  the  facts  justified  it) 
went  further  and  prescribed  the  affirmative  thing  which  the  carriei-s 
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should  do  for  the  future,  thus  going  directly  contrary  to  the  deci- 
sions of  the  courts.  It  was  the  interpolation  into  the  Commission's 
order  of  this  affirmative  feature  that  invalidated  the  order.  The 
court,  however,  further  suggested  that  if  it  were  necessary  to  pass 
upon  the  facts  it  would  hold  that  the  charge  of  the  fifth-class  rate 
on  hay  was  not  unreasonable.  Mr.  Bacon  also  refers  to  the  very 
recent  order  of  the  Commission  declaring  the  rate  on  citrus  fruite 
from  California  to  be  unreasonably  high.  He  announces  that  the 
court  will  undoubtedly  decide  that  the  Commission  has  no  authority 
to  make  such  an  order.  In  this  Mr.  Bacon  is  clearly  in  error.  H 
the  Commission  has  confined  itself  to  ordering  the  discontinuance  of 
existing  rates,  the  courts  will  undoubtedly  enforce  that  order  unless 
the  courts  find  that  it  is  unreasonable  on  the  facts. 

Mr.  Bacon  refers  also  to  the  recent  decision  of  the  Commission 
that  the  advance  in  the  rates  on  yellow-pine  lumber  from  Mississippi, 
Alabama,  Georgia,  and  Florida  to  the  Ohio  River  was  unreasonable, 
and  ordering  the  discontinuance  of  the  existing  rate.  Mr.  Bacon 
states  that  that  case  was  taken  before  the  courts  and  the  ocupto) 
declined  to  enforce  the  Commission's  order  on  the  ground  thJ:)ation 
Conmiission  had  exhausted  its  authority.  will 

In  making  this  statement  of  fact  Mr.  Bacon  is  entirely  in  errCon 
No  suit  has  been  brought  to  enforce  the  Commission's  order  unleM 
within  the  last  few  days,  and  certainlv  no  court  has  decided  that  thv 
Commission's  order  is  not  enforceable.  A  lumber  association  in 
Georgia  brought  suit  to  prevent  the  advance  at  the  time  it  was  made ; 
the  court  held  that  it  would  be  preferable  for  the  Commission  first 
to  pass  upon  the  matter,  and  held  the  case  open  awaiting  the  deter- 
mination of  the  Commission.  (See  Tift  v.  Southern  Rwy.  Co.,  123 
Fed.  Rep.,  789.)  An  amended  bill  has,  within  the  last  few  weeks, 
been  filed  in  that  case,  seeking  an  injunction  based  upon  the  Commis- 
sion's order,  but  no  action  has  been  taken. 

Mr.  Bacon's  statement,  therefore,  of  the  results  of  recent  orders  of 
the  Commission  with  respect  to  unreasonable  rates  fails  to  show  any 
inefficiency  in  the  present  act  when  administered  according  to  its 
plain  terms.  The  failure  in  the  hay  case  was  due  to  a  failure  to 
follow  the  clearly  established  meanmg  of  the  law;  and  there  has 
been  no  failure  whatever  in  the  citrus  iruit  case  and  the  lumber  case. 
It  may  be  of  interest  to  add  that  in  the  citrus  fruit  case  one  of  the 
commissioners  dissented,  holding  that  the  rate  of  $1.25  per  hundred 

f^ounds  was  reasonable,  and  another  commipsioncr  practically  held 
hat  the  rale  of  $1.25  was  reasonable,  but  th;.  ;*ie  transportation  serv- 
ice was  too  slow  and  therefore  the  rate  ought  to  be  reduced ;  in  the 
lumber  case  two  of  the  commissioners  dissented,  holding  that  the 
advance  in  rates  was  reasonable. 

Mr.  Bacon's  statement  that  the  specific  rates  in  this  country  have 
not  declined,  except  in  rare  instances,  and  that  during  the  past  five 
years  there  has  been  a  continuous  advance  in  rates,  first  on  one  set  of 
commodities,  then  on  another,  and  then  on  another,  is  by  no  means 
correct.  While  class  rates  may  not  have  been  generally  reduced  in 
recent  years,  yet  there  have  been  continual  reductions  of  very  great 
importance  through  establishment  of  and  reductiofi  in  commodity 
tariffs,  and  there  have  been  some  important  reductions  in  class  rat^ 
themselves.     The  "  continuous  "  advance  to  which  he  refers  does  v^s:^ 
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exist.  A  great  many  advances  were  made  in  the  early  part  of  1900 ; 
some  have  been  made  since,  but  along  with  them  there  have  been  a 
very  large  number  of  reductions.  The  only  two  advances  in  the  last 
five  years  through  changes  in  classifications  which  have  been  con- 
demned and  ordered  discontinued  by  the  Commission  were  the  ad- 
vance in  the  hay  rate  and  the  advance  in  the  rate  on  soap  in  less  than 
carloads  in  official  classification  territory.  The  only  other  advance 
in  rates  that  the  Commission  has  condemned  and  definitely  ordered 
discontinued  is  the  advance  on  lumber  rates  above  referred  to. 

Mr.  Bacon  says:- 

"  The  fact  is  that  during  the  past  twenty  years — ^in  fact,  you  may 
go  further  back  than  that. — according  to  the  statements  of  the  Inter- 
state Commerce  Commission  and  according  to  all  statistics  that  are 
available,  there  has  been  a  constant  and  rapid  increase  in  the  propor- 
tion of  low  grades  of  freight  which  have  been  transported  throughout 
this  country." 

The  only  definite  or  approximately  authoritative  statistics  on  this 
subject,  for  the  country  as  a  whole,  of  which  I  am  aware,  are  the 
figures  given  by  the  Interstate  Commerce  Commission  of  classified 
tonnage  originating  on  the  various  railroads.  These  figures  are  not 
ffiven  at  all  prior  to  the  year  ending  June  30,  1899.  Comparing 
mat  year  with  the  last  year  foe  which  the  figures  are  available,  the 
yeai*  ending  June  30,  1903,  we  find  that  Mr.  Bacon  is  entirely  in 
error  and  that  there  has  been  a  more  rapid  increase  in  the  tonnage 
of  high  grade  traffic  than  in  the  tonnage  of  low  grade  traffic,  and 
consequently  a  decrease  instead  of  a  constant  and  rapid  increase -in 
the  proportion  of  low  grade  freight.  Mr.  Bacon's  contention,  there- 
fore, that  this  ought  to  result  in  reducing  the  average  rate  per  ton 
per  mile  is  without  foundation. 

Mr.  Bacon  makes  the  statement  that  there  has  been  an  increase 
of  only  10.9  per  cent  in  the  aggregate  tonnage  of  this  country  from 
1899  to  1903.  I  understand  Mr.  Bacon  arrived  at  this  estimate  by 
comparing  the  number  of  tons  of  freight  carried  in  the  year  ending 
June  30,  1900,  as  shown  in  Senate  Document  257,  with  the  yiumber 
of  tons  of  freight  carried  in  the  year  ending  June  30,  1903,  as  shown 
in  that  same  document.  In  doing  this  Mr.  Bacon  made  two  very 
serious  errors.  He  used  the  year  ending  June  30,  1900,  as  the  basis 
of  comparison  with  the  year  ending  June  30,  1903,  whereas  when  he 
.came  to  compare  earnings  he  used  the  year  ending  June  30,  1899; 
and  for  the  year  ending  June  30,  1903,  he  used  only  the  preliminary 
estimate  of  the  Commission,  which  was  for  only  about  98  per  cent  of 
the  total  mileage,  to  wit,  1,221,475,948  tons,  whereas  the  final  esti- 
mate that  was  available  many  months  ago  showed  the  total  tons 
carried  for  the  year  ending  June  30,  1903,  to  be  1,304,394,323.  Thus 
both  of  the  factors  of  Mr.  Bacon's  comparison  were  wrong,  even 
according  to  the  basis  chosen  by  him.  The  two  factors  which  he 
should  have  used,  according  to  his  basis,  were  959,763,583  tons  car- 
ried in  the  year  ending  June  30,  1899,  and  1,304,394,323  tons  carried 
in  the  year  ending  June  30,  1903,  or  an  increase  of  nearly  30  per  cent 
in  tonnage,  instead  of  10.9  per  cent  as  figured  by  Mr.  Bacon.  But, 
•as  I  pointed  out  in  my  original  statement,  the  tons  carried  as  figured 
by  the  Commission  are  a  very  unreliable  basis  of  comparison,  because 
tnev  involve  so  many  duplications  and  relatively  involve  more  dupli- 
cations in  1899  than  in  190&. 
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The  only  approximately  reliable  basis  is  the  number  of  tons  car- 
ried 1  mile.  The  number  of  tons  carried  1  mile  in  1903  was  40  per 
cent  over  the  corresponding  figures  for  1899.  Making  an  allowance 
for  the  increase  in  mileage  and  taking  the  number  of  tons  carried 
1  mile  per  mile  of  line,  the  increase  of  1903  over  1899  is  29.6  per 
cent.  I  am  not  aware  of  any  other  basis  which  is  even  approximately 
reliable. 

Mr.  Bacon  refers  to  the  advance  in  class  rates  from  St.  Louis  to 
the  Southwest.  The  committee  is  probably  aware  that  this  matter 
has  been  pending  before  the  Interstate  Commerce  Commission  for 
quite  a  long  time  without  any  decision. 

Mr.  Bacon  says  that  "  although  the  expense  of  operation  has  in- 
creased, it  has  not  increased  in  proportion  to  the  increase  in  tonnage." 
Of  course  the  true  comparison  is  whether  the  expense  has  increased 
in  proportion  to  the  increase  in  earnings.  We  find  that  the  percent- 
age of  operating  expenses  to  gi-oss  earnings  was  66.24  per  cent  in 
1899,  while  in  1903  it  was  66.16  per  cent,  and  according  to  the  pre- 
liminary report  for  1904  it  was  67.75  per  cent  Thus,  notwithstand- 
ing the  great  increase  in  business  and  the  great  increase  in  revenue, 
there  has  been  a  still  greater  relative  increase  in  expenses.  The  reve- 
nue per  train-mile  in  1903  increased  over  the  corresponding  figure 
in  1899  27.2  per  cent,  while  the  cost  per  train-mile  increased  in  190^^ . 
over  1899  28.6  per  cent.  ■;?, 

"  NATURAL    ADVANTAGES  "    AND    THE    MILEAGE    BASIS. 

Mr.  Bacon  says: 

"  I  submit  to  the  committee  whether  in  its  opinion  it  would  be 
just  and  right  for  any  commission  or  any  governmental  regulating 
power  to  undertake  to  divest  any  locality  of  an  advantage  which 
accrues  to  it  from  its  geographical  position  or  from  an  expenditure 
that  that  locality  may  have  made  to  increase  its  facilities  for  the 
handling  of  property.  *  *  *  That  course  has  been  pursued  uni- 
formly in  this  country  from  the  time  of  the  establishment  of  the 
Commission  to  the  present  time,  and  very  properly,  and  nobody  has 
made  any  objection  to  it  or  found  any  fault  with  it  with  the  excep- 
tion of  perhaps  a  few  localities  that  are  under  a  natural  disadvan- 
tage that  feel  that  they  ought  to  be  relieved  of  those  disadvantages 
by  a  commission." 

These  statements  of  Mr.  Bacon  undoubtedly  indicate  the  principles 
upon  which  any  governmental  rate-making  bureau  would  proceed, 
and  the  inevitable  result  of  procedure  upon  those  principles  would  be 
to  realize  the  unfortunate  consequences  that  are  found  in  Germany, 
where  each  place  has  the  so-called  advantage  of  its  geographical  loca- 
tion, with  the  result  that  the  more  remote  focalities  are  utterly 'unable 
to  market  the  products  of  the  soil  by  rail.  Mr.  Bacon  deprecates 
anything  approaching  a  distance  tariff  and  savs  that  the  universal 
interests  of  the  country  are  very  much  opposed  to  anything  of  that 
sort;  and  yet  the  very  principles  which  he  correctly  shows  that  a 
governmental  tribunal  would  observe  would  inevitably  lead  to  a 
tariff  of  that  sort.  The  result  would  undoubtedly  be  that  interior 
communities,  and  especially  interior  agricultural  communities,  would 
be  gradually  forced  mto  a  position  of  geographical  disadvantage.    If 


3746  REGULATION    OP   RAILWAY   RATES. 

a  ffovemmental  rate-making  tribunal  had  been  in  existence  in  the 
earlier  days,  when  the  farmers  of  New  York,  Pennsylvania,  and  Ohio 
were  objecting  to  the  low  rates  afforded  to  the  farm  products  of  the 
Northwest,  it  would  no  doubt  have  been  governed  by  the  principle  of 
geographical  advantage,  which  Mr.  Bacon  says  ought  to  govern  it, 
and  the  result  would  have  been  most  unfortunate  for  the  great  agi-i- 
cultural  regions  of  the  Northwest,  and  would  no  doubt  have  very 
much  retarded  their  development 

Of  course  no  one  railroad  can,  under  the  present  law,  build  up  one 
of  its  communities  at  the  expense  of  another  where  both  of  them  are 
dependent  upon  it;  but  it  can  give  all  its  communities,  no  matter  how 
remote  from  the  markets,  all  the  advantages  in  the  way  of  cheap 
rates  that  it  is  able  to  give,  and  the  result  of  Mr.  Bacon's  contention 
is  that  a  restraining  power  should  be  put  upon  the  railroad's  ability 
thus  to  build  up  the  communities  in  which  it  is  interested. 

LOCAL  DISCRIMINATIONS  CAN  NOT  BE  CHANGED  EXCEPT  BY  A  COMMISSION 
WITH   POWER  TO   FIX    MINIMUM   OR   ABSOLUTE   RATES. 

Mr.  Bacon  refers  to  his  controversy  against  the  grain  interests  of 
Minneapolis.  This  makes  it  proper  to  show  from  the  statements  of 
the  Commission  itself  exactly  what  was  involved,  and  I  therefore 
quote  from  the  opinion  of  the  Commission  as  follows : 

"  There  is  an  imderlying  feature  of  this  controversy  which  we  have 
not  overlooked.  The  competition  between  places  and  between  car- 
riers throughout  the  whole  territory  in  question  is  of  a  double  char- 
acter. Minneapolis  has  various  railroads  reaching  into  this  wheat- 
producing  region  which  are  competing  with  each  other.  Milwaukee 
has  various  railroads  leading  into  the  same  region  which  likewise 
compete  with  each  other.  Besides  this  ordinary  form  of  railroad 
competition,  there  is  competition  between  the  railroads  as  a  whole 
that  lead  to  Minneapolis,  on  the  one  hand,  and  those  on  the  other 
hand  that  lead  to  Milwaukee.  The  effects  of  this  latter  competition 
are  apparent  in  this  case.  The  elements  of  the  group  of  roaas  lead- 
ing to  Minneapolis  (except  the  Chicago,  Milwaukee  and  St.  Paul) 
have  no  direct  interest  in  and  owe  no  duty  to  Milwaukee;  and  with 
the  same  exception  the  roads  leading  to  Milwaukee  have  no  direct 
interest  in  and  owe  no  duty  to  Minneapolis.  The  Burlington,  Cedar 
Rapids  and  Northern  has  an  interest  in  both  places,  though  it  reaches 
neither  of  them.  Between  the  two  groups,  considering  each  as  a 
whole,  there  is  a  clear  diversity  of  interest.  It  is  obvious  that  any 
reduction  by  the  carriers  to  Milwaukee  can  be  met  by  a  corresponding 
reduction  by  the  carriers  to  Minneapolis.  In  other  words,  the  latter 
.have  it  in  their  power,  if  they  see  fit,  to  maintain  the  present  differ- 
entials, because  they  are  legally  freci  to  make  the  same  changes  in 
Minneajfolis  rates  as  the  former  may  make  in  Milwaukee  rates." 
(Chamber  of  Conmierce  r.  Chicago,  M.  and  St.  P.  R.  R.  Co.,  7  I.  C. 
C.  Reports,  510,  decided  January  19,  1898.) 

In  the  Commission's  twelfth  annual  report,  for  1898,  it  refers  to 
this  case  as  follows  (p.  24) : 

"  In  Milwaukee  Chamber  of  Commerce  v.  Chicago,  Milwaukee  and 
St.  Paul  Railway  Company  et  al.  the  Commission  found  that  the 
rates  on  grain  to  Milwaukee  and  Minneapolis  resulted  in  subjecting 
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Milwaukee  to  undue  prejudice  and  disadvantage,  and  a  summary  of 
conclusions  at  the  end  of  its  report  included  a  ruling  determining 
the  proper  relation  of  the  rates  to  Milwaukee  and  Minneapolis.  The 
Commission  added,  however,  that  '  under  such  circumstances  as  are 
disclosed  in  this  case  the  authority  of  the  Commission,  as  that  author- 
ity has  been  defined  and  restricted  by  the  Supreme  Court,  does  not 
permit  us  to  require  the  affimative  action  contemplated  in  the  fore- 
going sunnnary,'  and  that  it  could  only  adjudge  and  determine  that 
the  rates  then  maintained  by  the  defendant  carriers  were  unlawful. 
This  was  a  case  where  exercise  of  the  power  to  fix  the  minimum 
reasonable  rate  was  indicated,  as  most  of  the  carriers  to  Minneapolis 
were  not  carriers  to  Milwaukee,  and  it  w^as  obvious  that  any  reduction 
of  rates  by  the  Milwaukee  roads  could  be  met  by  corresponding  reduc- 
tion on  the  lines  to  Minneapolis." 

Thus  the  Commission  clearly  indicated  that  it  could  not  deal 
effectively  with  that  situation  unless  it  had  the  power  to  prescribe 
the  minimum  rate  to  Minneapolis  which  could  not  be  reduced  by 
the  railroad  companies  to  that  point.  This  was  a  power  which  the 
Commission  had  never  claimed  to  possess  and  which  it  decided  very 
early  in  its  existence  that  it  did  not  possess.  (See  In  re  Chicago, 
etc.,  Ry.,  2  Int.  Com.  Com.  Rep.,  231,  261.)  Such  a  situation  could 
only  be  dealt  with  by  the  Commission  through  the  exercise  of  the 
power  to  fix  a  minimum  or  absolute  rate,  which  power  was  attempted 
to  be  conferred  by  the  Tftwnsend  bill.  It  is  interesting  to  note  that 
Mr.  Bacon  now  qualifies  his  approval  of  the  Townsend  bill  by  saying 
that  he  is  opposed  to  the  inelasticity  which  would  result  from  that 
measure  and  therefore  prefers  that  the  Commission  should  be  em- 
powered only  to  prescribe  a  maximum  rate;  but  the  possession  of  this 
power  by  the  Commission  would  leave  it  as  helpless  as  it  always  has 
been  to  deal  wnth  the  very  case  which  Mr.  Bacon  wishes  disposed  of 
by  the  Commission. 

This  point  is  also  illustrated  in  what  is  known  as  the  Eau  Claire 
Case,  which  has  been  referred  to  frequently. 

The  Interstate  Commerce  Commission  said  of  that  case  in  its  Elev- 
enth Annual  Report  for  1897  (pp.  24,  26) : 

"  There  is,  moreover,  one  class  of  discriminations  which  we  have 
never  possessed  the  power  to  effectually  correct,  even  while  we 
assumed  the  right  to  fix  the  maximum  rate.  We  refer  to  that  class 
of  cases  where  the  differential  in  question  is  to  be  maintained  by 
independent  lines  as  well  as  by  a  conunon  line.  What  is  meant  will 
be  better  understood  by  referring  to  an  actual  case  in  which  the  diffi- 
culty experienced  arose,  viz.  The  Eau  Claire  Board  of  Trade  v.  The 
Chicago,  Milwaukee  and  St.  Paul  Railway  Company  and  others  (6 
I.  C.  C.,  2C4). 

"  The  complaint  in  that  case  was  that  the  lumber  rates  from  Eau 
Claire,  Wis.,  were  too  high  to  common  markets  as  compared  with 
those  from  Winona  and  La  Crosse.  The  case  was  elaborately  tried, 
and  the  Commission  decided  that  the  complaint  was  well  taken,  that 
the  then  existing  differential  was  too  high,  and  that  a  prescribed 
differential  should  not  be  exceeded.  The  justice  of  this  decision  was 
pretty  generally  conceded  by  the  carriers  themselves. 

"As  soon  as  the  order  w^as  promulgated  the  Chicago,  Milwaukee  and 
St.  Paul  Railway  Company,  which  extended  from  both  Eau  Claire 


8748  BEGULATION   OF   RAILWAY  RATES, 

and  Winona  and  La  Crosse  to  thase  common  markets,  reduced  the  rate 
from  Eau  Claire  so  as  to  correspond  with  the  order  of  the  Commis- 
sion. Thereupon  tlie  lines  leading  from  Winona  and  La  Crosse,  but 
not  touching  Eau  Claire,  immediately  reduced  their  rates  by  an  equal 
amount,  so  as  to  maintain  the  same  differential  between  Eau  Claire 
and  those  cities,  and  they  gave  out  that  any  further  reduction  of  rate 
upon  the  part  of  the  Milwaukee  road  from  Eau  Claire  would  be  fol- 
lowed by  a  corresponding  reduction  in  rates  by  them  from  Winona 
and  La  Crosse.  Apparently  the  only  thing  that  the  Milwaukee  road 
could  do  was  either  to  engage  in  a  rate  war,  which  would  unsettle 
lumber  rates  in  all  j)arts  of  the  country,  or  dedine  to  obey  .the  order  of 
the  Commission.  Since  it  had  nothing  to  lose  by  the  latter  course,  it 
very  wisely,  from  its  standpoint,  adopted  that.  It  has  several  times 
since  endeavored  to  secure  the  consent  of  the  other  carriers  to  the 
putting  in  of  this  rate,  but  hitherto  has  failed  to  do  so.  Eau  Claire  is 
still  suffering  from  the  effects  of  this  discrimination,  although  the 
third  section  of  the  act  to  regulate  commerce  expressly  declares  that 
such  discriminations  shall  not  exist. 

"This  instance  is  not  by  any  means  an  isolated  one.  The  most 
bitterly  contested  cases  now  pending  before  us  are  of  exactly  that 
character,  and  precisely  the  same  difhculty  will  be  met  in  attempting 
to  enforce  any  order  Avhich  the  Commission  may  make.  It  is  possible 
that  some  method  may  be  devised  under  the  law  as  it  is  to  compel  a 
compliance  with  such  an  order.  We  merely  call  attention  to  the  fact 
that  hitherto  no  means  have  been  found,  and  suggest  that  the  remedy 
by  legislative  enactment  is  simple. 

"  The  power  to  fix  a  maximum  rate,  or,  in  other  words,  the  power  to 
reduce  a  rate,  is  of  no  avail  in  this  case,  since  a  reduction  of  the  rate 
from  Eau  Claire  is  met  by  a  corresponding  reduction  of  the  rate  from 
Winona.  What  is  necessary  here  is  the  right  to  fix  a  minimum  rate — 
to  say  that  the  carriers  shall  not  charge  below  a  certain  rate  from 
Winona  and  La  Crosse." 

On  the  eighteenth  day  of  the  hearings — Tuesday,  May  9,  1905 — ^Mr. 
Bacon  resumed  his  statement. 

MR.  BACX)N  WANTS  A  GOVERNMENT  BUREAU  TO  LEGISLATE  UPON  QUESTIONS 

OF  PUBLIC  POLICY. 

Mr.  Bacon's  reference  to  the  export  rates  on  wheat  and  flour  con- 
stitute an  additional  illustration  of  the  extremes  to  which  he  is  will- 
ing to  go  while  insisting  that  he  is  very  conservative.  Under  the 
present  law  an  unreasonably  high  rate  on  export  flour  can  undoubt- 
edly be  prevented ;  and  a  railroad  can  also  be  prevented  from  making 
the  difference  between  the  rates  on  export  flour  and  export  wheat 
greater  than  is  actually  necessitated  by  controlling  competition.  It 
IS  everywhere  recognized  and  is  made  clear  by  Mr.  Bacon's  testimony 
that  the  competitive  conditions  affecting  the  exportation  of  flour  and 
wheat  are  very  different;  that  the  acute  competition  of  the  Gulf 
ports,  which  materially  affects  the  export  rate  on  grain,  does  not  cor- 
respondingly affect  the  export  rate  on  flour,  because  flour  is  not  ordi- 
narily exported  via  the  Gulf.  But  Mr.  Bacon  is  not  content  that 
this  matter  shall  be  settled  according  to  imcontroUable  commercial 
conditions  and  that  the  railroads  shall  simply  be  prevented  from 
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charging  unreasonably  high  rates  on  export  flour  and  from  making 
any  greater  differentials  in  favor  of  export  wheat  than  are  necessi- 
tateaby  actual  competition.  Mr.  Bacon  wishes  to  go  further  than 
that  and  to  create  a  Government  bureau  which  shall  sit  in  judgment 
on  the  comparative  rights  of  the  American  farmers  and  the  Ameri- 
can millers  and  decide  how  far  American  farmers  shall  have  the 
benefit  of  competitive  conditions  which  favor  their  product  and 
widen  their  market,  and  how  far  that  benefit  shall  be  restricted  and 
artificial  conditions  substituted,  so  as  to  increase  the  advantage  of  the 
American  millers  and  correspondingly  diminish  the  advantages  of 
the  American  farmers.  Mr.  Bacon  frankly  admits  t'hat  what  he 
desires  would  be  detrimental  to  the  producers  of  wheat  while  advan- 
tageous to  the  American  millers.  It  is  difficult  to  describe  adequately 
the  power  which  Mr.  Bacon  thus  seeks  to  have  created.  It  is  a  power 
to  substitute  the  views  of  a  Government  bureau  for  the  competitive 
trade  conditions  prevailing  throughout  the  world ;  it  is  to  submit  to 
the  practically  final  judgment  of  a  majority  out  of  5  or  7  men  the 
question  of  business  policjr  how  far  natural  conditions  shall  be  sub- 
verted and  artificial  conditions  substituted,  so  as  to  change  the  rela- 
tive status  and  prosperity  of  different  classes  of  the  American  people. 
As  I  have  already  stated,  there  is  no  doubt  whatever  but  that  any  rail- 
road company  can  under  the  present  law  be  restrained  from  going 
beyond  a  strict  observance  of  competitive  conditions  and  prevented 
from  making  any  arbitrary  discriminations  simply  according  to  its 
own  wishes.  Beyond  that  the  qestion  is  whether  these  matters  shall 
be  regulated  by  the  great  laws  of  trade  or  by  the  views  of  a  Govern- 
ment bureau.  Mr.  Bacon  prefers  the  views  of  the  Government 
bureau  and  wishes  that  bureau  to  be  empowered  to  decide  whether 
these  laws  of  trade  result  in  "  undue  injury  to  a  certain  class  of 
people  or  not,"  and  to  effectuate  that  decision  by  suspending  to  a 
greater  or  less  degree  the  natural  operaj:ion  of  these  laws  of  trade. 

Mr.  Bacon  frankly  admits  that  the  powers  of  this  tribunal  are  to 
go  beyond  mere  rate  questions  and  are  to  settle  "  questions  of  public 
policy."  It  has  always  been  regarded  as  a  supreme  exercise  of  the 
essentially  legislative  function  to  decide  to  what  extent  the  laws  of 
trade  should  be  interfered  with  by  the  imposition  of  protective  duties 
for  certain  classes  of  the  public.  No  one  has  ever  suggested  that  the 
decision  of  such  paramount  questions  of  public  policy  should  be  dele- 
gated to  a  Government  bureau.  The  questions  which  Mr.  Bacon  dis- 
cusses are  precisely  of  the  same  character  and  of  equal  public  impor- 
tance. If  there  is  to  be  any  action  interfering  with  the  free  play  of 
commercial  conditions,  which  now  determine  the  relative  advantages 
of  American  farmers  and  Ameri(»an  millei^s,  it  would  seem  that  that 
interference  ought  to  be  by  the  direct  act  of  Congress,  and  that  the 
settlement  of  the  grave  questions  of  public  policy  involved  should  not 
be  delegated  to  an  administrative  bureau. 

Under  the  present  law  such  matters  must  be  regulated  according  to 
law  and  according  to  existing  commercial  conditions  not  created  by 
the  railroad.  To  go  bevond  that  is  to  empower  the  Commission  to 
make  the  law  itself  and  to  establish  and  change  public  policy,  and 
that  seems  to  be  what  Mr.  Bacon  advocates. 

The  sectional  and  class  character  of  the  controversies  concerning 
public  policy  which  would  under  such  a  power  be  submitted  to  the 
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Commission  are  emphasized  by  Mr.  Bacon's  statement,  which  I  be- 
lieve is  correct,  that  the  present  movement  for  the  rate-making  power 
"  originated  primarily  with  the  National  Millers'  Association,  who 
sought  the  amendment  of  the  act  in  the  protection  of  their  own  indi- 
vidual interests.'-  Of  course,  the  primary  movement  for  the  rate- 
making  power  came  from  the  Commission  itself,  in  1897;  but  I 
believe  Mr.  Bacon  is  correct  in  stating  that  it  was  primarily  taken  up, 
from  a  commercial  standpoint,  bv  the  millers'  association.  It  would 
seem  that  if  any  class  of  people  desire  ''  protection  "  beyond  that  of 
requiring  the  j'ailroads  simply  to  deal  fairly  with  the  public — ^to  make 
no  discriminations  except  those  required  by  legitimate  commercial 
conditions  and  to  impose  no  rates  that  are  extortionate — that  class  of 
people  ought  to  seek  "  protection  "  by  a  direct  act  of  Congi*ess,  and 
ought  not  to  expect  Congress  to  delegate  legislative  powers  to  an 
administrative  bureau,  to  enact  at  its  pleasure  "  protective  "  legis- 
lation. 

If  Congress  gives  the  Commission  the  power  sought — ^to  fix  rates 
upon  complaint — the  practical  result  will  be,  no  matter  how  the  grant 
of  power  may  be  qualified  or  restricted,  that  the  Commission  will 
proceed  to  inject  its  views  on  these  questions  of  public  policy  into 
the  fi'eight  rates  of  the  country.  There  will  be  no  escape  from  it  and 
no  help  for  it.  No  matter  how  wide  a  pow'er  of  judicial  review  is 
given,  the  courts  can  not  be  mind  readers  and  set  aside  the  orders  of 
the  Commission  because  the  Commission  has  been  influenced  by  its 
own  views  of  wdiat  ought  to  be  public  policy.  The  courts  will  be 
bound  to  resolve  everv  doubt  in  favor  of  the  Commission's  orders, 
and  even  though  those  orders  may  have  been  prompted  by  a  motive 
not  permitted  under  tJie  grant  of  power,  still,  unless  the  orders  are 
plainly  in  conflict  with  the  motives  which  could  legitimately  have 
governed,  the  courts* wmII  be  bound  to  uphold  them. 

Nor  can  it  be  said  that  at  present  it  is  left  to  the  railroads  to  deter- 
mine these  questions  of  public  policy.  These  questions  are  now 
determined  by  the  law^s  of  trade.  The  railroads  simply  recognize 
the  competitive  conditions  that  exist.  If  the  railroads  go  beyond  that 
and  make  arbitrary  discriminations,  such  acts  can  be  fully  prevented 
by  the  efficient  enforcement  of  the  present  law,  or,  at  any  rate,  by  the 
efficient  enforrenient  of  4i  law  proceeding  upon  the  same  principles 
while  providing  more  effective  machinery 

On  the  twenty-fifth  day,  Wednesday,  May  17,  1005,  Mr.  Bacon 
resumed  his  statement. 

EXTENT   OF    I»R()POSED    RATE-MAKING   POWER. 

Mr.  Bacon  is  emphatic  that  the  commercial  interests  of  the  country 
will  strongly  o])pose  any  grant  of  power  which  would  result  in  any 
widespread  fixing  of  rates  by  the  Interstate  Commerce  Commission. 
He  insists  that  tiiere  would  be  no  such  widespread  making  of  rates, 
because  he  says  if  the  power  existed  its  o])eration  w^ould  be  found  to 
be  to  a  large  extent  automatic;  that  the  mere  existence  of  the  power 
would  exert  a  restraining  influence  upon  the  carrier.  But  he  re- 
iterates that  the  real  evils  of  which  he  complains  are  discriminations 
"  betw^een  different  lo(;alities  and  different  commodities,  between  loc*al 
and  through  traffic,  bet\\een  carload  and  less  than  carload  lots,  and 
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l)etween  domestic  or  export  and  import  traffic."  It  is  impossible  to 
see  how  a  rate-making  power  could  operate  automatically  on  such 
questions  as  these.  If  the  railroads  undertook  to  change  long-stand- 
ing adjustments  between  different  localities  or  classes  of  traffic,  it 
would  start  just  as  many  complaints  as  it  would  stop  and  probably 
create  complaints  where  none  now  exist.  It  is  clear  that  all  sucn 
discriminations  that  are  complained  of  would  be  brought  before  the 
Commission,  and  in  the  long  run  it  would  be  forced  either  to  approve 
the  rate  adjustments  now  existing  and  dismiss  the  complaints  or  to 
make  rates  on  a  very  general  scale  and  to  prescribe  absolute  or  mini- 
mum rates  in  order  to  enforce  its  decisions  as  to  the  relative  rights 
of  competing  localities.  Mr.  Bacon's  solace,  therefore,  of  an  auto- 
matic regulation  which  will  keep  the  Commission  from  exercising 
the  power  which  he  wants  Congress  to  give  to  the  Commission  would 
prove  entirely  illusory. 

ORDERS  OF  THE   COMMISSION   UP   TO   1896. 

Mr.  Bacon  filed  Senate  Document  No.  30,  Fifty-fourth  Congress, 
second  session,  showing  in  detail  the  orders  made  by  the  Interstate 
Commerce  Couunission  up  to  August,  1896.  This  lengthy  statement 
does  not  advance  Mr.  Bacon's  argument.  No  one  denies  that  the 
Commission  made  numerous  rate-making  orders,  and  that  some  of 
them  were  complied  with  by  the  carriers.  It  is  equally  beyond  denial 
that  many  of  them  W(u-e  never  complied  with.  Of  the  41  strictly 
rate-making  orders  which  the  Commission  made  up  to  1897  the  car- 
riers onlv  nilly  complied  with  15. 

This  document  anords  a  striking  illustration  of  the  character  of 
the  "  partial  compliance  "  on  the  part  of  the  railroads  with  some  of 
the  Commission's  rate-making  orders.  Case  No.  256,  "  In  re  alleged 
excessive  fi-eight  rates  on  food  products,"  decided  July  19,  1890, 
constituted,  perhaps,  the  most  extensive  rate-making  order  which 
the  Commission  ever  attempted,  except  the  Social  Circle  Case  (Case 
245,  James  &  Mayer  Buggy  Company,  decided  Jime  29,  1891),  and 
the  Cincinnati  and  Chiaigo  Freight  Bureau  Cases  (Cases  322  and 
323,  decided  May  29,  1894) ,  both  of  which  latter  orders  were  wholly 
ignored  by  the  carriers.  It  appears  that  October  1,  1890,  the  rail- 
roads, in  partial  compliance  with  the  Commission's  order  as  to  rates 
on  food  products,  reduced  the  rates  to  a  point  near  the  figures  ordered 
by  the  Commission,  but  that  three  months  and  fifteen  days  later,  or 
on  January  15,  1891,  the  railroads  advanced  the  rates  to  a  higher 
figure  than  they  were  when  the  Commission  ordered  the  reduction, 
and  that  the  rates  stayed  at  this  higher  figure  for  over  two  years, 
and  that  then,  on  May  10,  1893,  the  rates  were  advanced  to  still 
higher  figures  and  remained  at  the  higher  figures  until  July  26,  1896, 
when,  of  their  own  accord  and,  doubtless  as  the  result  of  changed 
conditions,  the  railroads  reduced  their  rates  to  materiallv  less  than 
the  rates  the  Commission  ordered.  Such  a  case  shows  the  insuffi- 
ciency of  Mr.  Bacon's  favorite  argument — that  the  Commission  exer- 
cised its  rate-making  power  with  such  distinguished  public  satis- 
faction in  the  early  years  of  its  existence.  The  much-vaunted  com- 
pliance with  the  Commission's  rate-making  orders  in  the  early  years 
thus  turns  out  to  be  to  a  very  large  extent  a  purely  optional  and 
temporary  compliance,  according  to  the  views  oi  tVva  oajtTV^T^ 
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The  cases  contained  in  this  document  furnish  numerous  illustra- 
tions of  the  fact  that  most  of  the  complaints  that  arise  as  to  rates 
grow  out  of  discriminations,  and  illustrate  the  further  point  that 
ordinarily  there  would  be  no  sort  of  difficulty  in  dealing  with  these 
discriminations  by  direct  proceedings  in  court.  If  the  court  finds 
that  two  places  or  two  commodities  ought  to  have  the  same  rate,  it 
is  impossible  to  see  why  the  court  has  not  the  power  under  the  £lkins 
law,  as  construed  by  the  Supreme  Court  or  the  United  States,  to 
enjoin  absolutely  the  continuance  of  that  discrimination,  subject,  of 
course,  to  a  change  in  the  rate  adjustment  upon  a  sufficient  change 
in  conditions. 

Complaints  of  Shippers. 

In  the  hearing  for  the  seventeenth  day,  Monday,  May  8,  1905, 
appears  a  letter  from  W.  K.  Phillips,  of  Nashville,  Tenn.,  to  Senator 
Carmack,  making  various  complaints  about  rates.  It  is  evident 
that  Mr.  Phillips  is  not  aware  that  the  rates  of  which  he  complains 
are  subject  to  adequate  investigation  and  correction  under  the  present 
law  if,  in  fact,  they  work  an  unjust  discrimination  against  Nashville. 
Since  the  passage  of  the  Elkins  Act  there  has  been  an  especially 
speedy  method  of  securing  final  and  effective  action  by  the  court 
in  such  cases.  Mr.  Pliillips's  letter  is  a  striking  illustration  of  what 
is  no  doubt  a  general  condition.  The  persons  wno  conceive  that  they 
have  grievances  against  the  railroads  have  been  led  to  believe  that  the 
present  law  affords  absolutely  no  remedy,  whereas  the  present  law 
affords  a  very  effective  remedy  if  it  is  promptly  and  intelligently 
enforced.  Mr.  Phillips's  letter  is  also  interesting  as  showing  a  pro- 
nounced tendency  in  favor  of  a  tariff  increasing  according  to  dis- 
tance where  such  tariff*  would  be  to  the  interest  of  the  city  of  Nash- 
ville. There  are  doubtless  manv  cases  where  the  application  of  such 
a  principle  would  prove  most  disastrous  as  to  the  business  interests 
of  the  city  of  Nashville. 

Mr.  A.  M.  Aiken  appeared  before  the  committee  on  the  seventeenth 
day,  Monday,  May  8,  and  presented  a  paper,  signed  by  some  of  the 
municipal  authorities  of  the  city  of  Danville,  Va.,  complaining  of 
the  rates  to  Danville  as  compared  to  those  to  Lynchburg.  This  is  a 
matter  which  has  received  full  consideration  according  to  law  by 
the  tribunals  provided  by  law.  The  Interstate  Commerce  Commis- 
sion held  that  the  rates  to  Danville  should  be  no  higher  than  those 
to  Lynchburg,  and  so  ordered.  The  United  States  circuit  court  and 
the  United  States  circuit  court  of  appeals,  however,  found  that  the 
rates  to  Lvnchburg  were  established  by  conditions  over  which  the 
Southern  Railway  nad  no  control,  and  that,  consequently,  when  the 
Southern  Railway  met  those  rates  at  Lynchburg  and  carried  traffic 
to  Lynchburg  at  those  rates  this  was  no  violation  of  the  law  and  was 
no  injury  to  Danville  so  long  as  the  rates  to  Lynchburg  were  more 
than  the  mere  additional  cost  of  handling  that  particular  traffic  and 
so  long  as  the  rates  to  Danville  were  just  and  reasonable.  The 
courts  further  held  that  the  only  remaining  question  was  whether 
the  rates  to  Danville  were  unreasonably  high,  and  after  careful 
examination  of  the  evidence  and  comparison  with  other  rates  put 
in  evidence  for  places  similarly  situated  those  courts  reached  the 
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conclusion  that  those  rates  were  not  unreasonably  high.  It  is  dif- 
ficult to  see  how  the  result  of  this  controversy  can  suggest  the 
necessity  for  additional  legislation.  The  duly  established  courts  of 
the  land  have  held  that  the  rates  to  Danville  are  not  unjustly  high 
or  unjustly  discriminatory,  and  it  would  seem,  therefore,  that  me 
persons  making  this  complaint  ought  to  acquiesce  in  this  decision  of 
the  courts.  If  the  decision  of  the  courts  had  been  contrary  to  the 
railroads,  they  would  have  been  boimd  to  acquiesce  in  it. 

The  decisions  of  the  courts  in  the  Danville  Case  are  Interstate 
Commerce  Commission  v.  Southern  Railway,  117  Fed.  Rep.,  741 
(C.  C.) ;  Same  v.  Same,  122  Fed.  Rep.,  800  (C.  C.  A.).  If  an  appeal 
was  taken  to  the  Supreme  Court  by  the  Commission  it  was  not 
prosecuted  to  a  conclusion. 

In  his  statement  on  May  17,  1905,  Mr.  E.  P.  Bacon,  submitted  a 
complaint,  signed  by  J.  E.  Evans,  for  himself  and  E.  R.  Burkholder, 
as  committee  from  the  Southern  Lumber  Dealers'  Association  on 
railroad  rates.  This  complaint  related  to  the  rates  on  lumber  from 
Texas,  Louisiana,  and  Arkansas  to  Oklahoma  and  central  and  western 
Kansas  as  compared  with  the  rate  to  Kansas  City  and  Omaha,  and 
referred  especially  to  the  rates  to  Wichita  and  Emporia  as  compared 
with  the  rates  to  Kansas  City  and  Omaha.  This  committee  argues 
the  matter  at  some  length  in  the  complaint,  which  Mr.  Bacon  incor- 
porated in  his  statement,  the  argument  going  directly  to  the  posi- 
tion that  rates  ought  to  be  adjusted  substantially  on  a  mileage  basis. 

This  complaint  of  the  lumber  dealers'  association  again  empha- 
sizes the  very  striking  disposition  of  many  shippers  throughout  the 
country  to  seize  upon  apparent  grievances  which  are  capable  of 
complete  correction  under  the  present  law  and  to  make  such  griev- 
ances the  demand  for  a  radical  increase  in  the  powers  of  the  Com- 
mission. If  these  rates  to  which  this  committor  of  the  lumber 
dealers'  association  refers  are  unreasonable  or  unjustly  discrimi- 
natory, they  are  susceptible  of  adequate  correction  under  the  law 
as  it  stands  to-day.  In  fact,  the  complaint  as  to  the  disparity  be- 
tween rates  at  Wichita  and  Kansas  City  was  made  the  basis  of  a 
proceeding  before  the  Interstate  Commerce  Commission.  The  Com- 
mission found  that  there  was  a  substantial  and  controlling  competi- 
tion at  Kansas  City  which  did  not  exist  at  Wichita  and  which 
justified  a  lower  rate  to  Kansas  City  than  to  Wichita.  The  Com- 
mission further  found,  hoAvever,  that  the  rate  to  Wichita  was  un- 
reasonable by  1  cent,  this  decision  being  rendered  on  October  24, 
1903.  I  understand  that  the  Commissioirs  decision  in  this  case  was 
complied  with  by  the  railroads. 

Thus  the  complainants  take  up  a  ground  of  complaint  which  has 
been  disposed  oi  by  the  Commission  and  where  the  rates  have  been 
made  according  to  the  decision  of  the  Commission,  and  utilize  that 
ground  of  complaint  as  a  reason  for  giving  the  Commission  more 
power. 

On  the  twenty-fifth  day,  Wednesday,  May  17,  1005,  appears  a  com- 
munication from  the  E.  R.  Wagner  Manufacturing  Company,  of 
North  Milwaukee,  Wis.,  which  shows  that  rates  are  so  adjusted  as  to 
enable  that  company  to  sell  its  product  in  all  parts  of  the  country, 
but  that  it  is  objecting  to  rate  adjustments  which  permit  competing 
concerns  to  sell  in  the  surrounding  States.  The  statement  submits 
various  rates  and  distances,  and  in  effect  argues  lot  xvs\fts.\«.^^  ^-^-wir 
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tically  on  mileage.  The  statement  fails  to  show  that  any  effort  has 
been  made  to  utilize  the  present  law  for  the  correction  of  any  unrea- 
sonable or  unjustly  discriminatorj'^  rates. 

In  the  hearing  for  the  twenty-sixth  day,  Thursday,  May  18,  1905, 
appears  a  communication  from  the  Western  Pine  Snippers'  Associa- 
tion, which  likewise  virtually  insists  upon  rates  being  made  accord- 
ing to  distance,  and  which  seizes  iipon  the  extraordinarily  low  rate  on 
lumber  from  the  Pacific  coast  to  St.  Paul  of  40  cents  per  100  pounds 
as  an  argument  for  making  still  lower  rates  for  less  distances  although 
such  lower  rates  are  not  necessitated  by  commercial  conditions.  Here 
also  it  does  not  appear  that  there  has  been  any  effort  to  resort  to  the 
present  law  for  the  correction  of  the  rates  complained  of. 

On  the  twenty-eighth  day,  Saturday,  May  20, 100;»,  Mr.  William  A. 
Hover  made  a  statement  before  the  committee  as  the  repre^sentative 
of  commercial  organizations  at  Denver,  Colo.  This  statement  like- 
wise was  based  practically  upon  a  demand  for  rates  according  to 
mileage,  and  an  extensive  series  of  complaints  on  the  part  of  Denver 
as  against  competing  distributing  centers  in  every  direction.  It  was 
not  claimed  that  there  had  been  any  effort  to  invoke  the  machinery  of 
the  present  law  for  the  correction  of  any  of  thase  complaints. 

All  these  complaints  on  the  part  of  shippers  disclose  a  feature 
which  characterizes  most  of  the  support  for  the  rate-making  power, 
and  that  is  that  most  of  those  supporting  the  proposed  rate-making 
power  have  in  mind  that  in  some  way  or  somehow,  if  the  rate-making 
power  is  given  to  the  Commission,  it  is  going  to  establish  rates  on 
approximately  a  mileage  basis;  and  this  idea  is  undoubtedly  well 
founded,  in  view  of  the  disposition  of  the  Commission  in  the  past  and 
of  the  generaly  policy  of  all  governmental  rate-making  tribunals. 

These  complaints  further  strikingly  emphasize  the  tremendous 
scale  on  which  the  Commission  will  be  called  upon  to  act  if  the  rate- 
making  power  is  conferred  upon  it.  Clearly  there  is  hardly  a  point 
of  commercial  importance  in  the  country  that  will  not  appear  either 
as  a  complainant  or  a  respondent  before  the  Commission.  The  claim 
that  the  Commission  will  have  occasion  to  pass  upon  but  few  cases 
seems  absurd  in  view  of  the  many  years'  work  which  seems  to  be 
already  mapped  out  for  the  Commission  by  the  gentlemen  who  are 
supporting  the  proposition  to  give  the  Commission  the  power  to  make 
rates  upon  complaint. 

Moreover,  these  cases  of  local  discrimination  are  the  very  cjises 
which  will  call  for  rate-making  of  a  general  character,  involving  the 
readjustment  of  rates  in  every  direction,  and  will  require,  in  order  to 
accomplish  what  is  desired,  the  exercise  by  the  Commission  of  the 
power  to  make  minimum  or  absolute  rates,  thereby  giving  to  the  rate 
adjustments  of  the  country  the  rigidity  which  even  the  supporters 
of  the  rate-making  power  deplore. 

Statement  of  Interstate  Commerce  Commissioner  Prouty. 

Mr.  Prouty,  in  his  statement  before  the  committee  on  the  twenty- 
sixth  day,  Thursday,  May  18,  1905,  declared  that  under  the  present 
law  "  neither  the  Commission  nor  the  court  nor  anybody  else  has  any 
power  to  say  with  respect  to  the  future  whether  a  rate  is  reasonable 
or  unreasonable — whether  a  discrimination  is  due  or  undue — and 
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therefore  we  have  no  power  to  make  any  order  in  the  premises,"  and 
further  declared  that  the  Supreme  Court  had  never  yet  decided  that 
the  Commission  could,  through  the  courts,  compel  the  discontinuance 
for  the  future  of  an  unreasonably  high  rate. 

THE   PRESENT   LAW    AS    APPLIED   BY   TUB    COURTS. 

• 

Section  16  of  the  interstate-commerce  act  expressly  empowers  the 
Conmiission  to  order  a  carrier  to  cease  and  desist  from  any  violation 
of  that  act;  and  section  16  expressly  empowers  the  circuit  court, 
sitting  in  equity,  to  issue  a  writ  of  injunction  or  other  proper  process, 
mandatory  or  otherwise,  at  the  suit  of  the  Commission  or  any  com- 
pany or  person  interested,  to  restrain  such  carrier  from  violating  or 
oisobeying  any  lawful  order  or  requirement  of  the  Commission,  and 
to  enjoin  obedience  to  the  same.  The  act  prohibits  every  unjust  and 
unreasonable  charge  and  every  unjust  discrimination  or  undue  pref- 
erence. Therefore  whenever  a  carrier  establishes  and  charged  a 
rate  unreasonably  high  or  establishes  and  enforces  any  rate  adjust- 
ment which  constitutes  an  unjust  discrimination  or  undue  prefer- 
ence, it  violates  the  law ;  and  the  act  expressly  provides  for  compel- 
ling, through  judicial  process,  the  discontinuance  of  every  sudli 
violation.  The  enforcement  of  an  order  to  cease  and  desist  from 
violating  the  law  necessarily  relates  to  the  future.  It  is  difficuUi 
therefore,  to  sec  any  basis  for  Mr.  Prouty's  contention  that  no  pow'* 
exists  to  compel  for  the  future  the  discontinuance  of  a  rate  unrea- 
sonably high  or  of  an  unjust  discrimination  or  undue  preference. 

Because  the  courts  have  held  that  fixing  rates  for  the  future 
through  an  administrative  board  is  a  legislative  function,  Mr. 
Prouty  seems  to  draw  the  conclusion  that  a  court  is  utterly  hdpless 
to  do  anything  in  the  enforcement  of  the  law  which  would  have 
either  a  direct  or  an  indirect  effect  on  rates  for  the  future.  This  is 
a  conclusion  which  is  not  warranted  by  the  decisions  which  refer  to 
rate  making  for  the  future  by  a  commission  as  a  legislative  act. 
But  beyond  that  the  courts  have  repeatedly  made  and  enforced  orders 
which  did  require  a  change  of  rates  for  the  future,  and  the  power  of 
the  court  to  prevent  for  the  future  any  rates  which  are  in  violation 
of  law  is  certainly  not  an  open  question  at  this  time. 

The  rates  made  by  State  railroad  commissions  are  admittedly 
made  in  the  exercise  of  a^  legislative  function,  yet  the  courts  have 
repeatedly  ordered  and  enforced  the  discontinuance  for  the  future 
of  these  admittedly  legislative  rates  when  they  were  in  violation  of 
the  Federal  Constitution.  This  jurisdiction  is  so  well  known  and 
so  repeatedly  exercised  as  to  need  no  citation  of  authorities.  Reagan 
V.  Farmers'  Loan  and  Tru!=t  Company  (154  U.  S.,  362),  Covington 
and  Lexington  Turnpike  Road  Company  v,  Sandford  (104  U.  S., 
578),  and  bmythe  v.  Ames  (169  U.  S.,  466)  are  familiar  instances  of 
the  actual  exercise  of  this  power  for  the  future  which  have  been 
approved  and  enforced  by  the  Supreme  Court  of  the  United  States. 
Uertainly,  if  the  courts  have  the  inherent  power  to  prevent  the  en- 
forcement for  the  future  of  rates  made  by  governmental  authority 
which  are  unlawful,  it  is  wholly  unreasonable  to  say  that  there  is 
an  inherent  disability  in  the  courts  to  prevent  the  enforcement  for 
the  future  of  rates  made  by  a  railroad  company  which  are  unlawful* 

There  are,  moreover,  repeated  instancea  ^Wx^  >Jaa  ^:wv«XSk  \i»:^^> 
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under  the  interstate-commerce  act,  compelled  the  discontinuance  for 
the  future  of  rates  or  rate  adjustments  which  were  found  to  be 
unlawful. 

In  the  so-called  Social  Circle  Case,  the  Commission  found  that  a 
greater  charge  for  the  shorter  haul  was  made  under  substantially 
similar  circumstances  and  conditions  with  a  less  charge  for  the  long 
haul,  and  ordered  the  discontinuance — necessarily  for  the  future — of 
this  violation  of  the  law.  This  order  was  enforced  by  the  Supreme 
Court  of  the  United  States,  and  the  mere  fact  that  the  court's  decree 
had  a  future  operation  and  compelled  a  change  for  the  future  in  the 
rates  of  the  carrier,  so  as  to  prevent  a  continued  violation  of  the 
law,  did  not  suggest  to  the  Supreme  Court  any  judicial  disability  in 
the  premises.  (See  Interstate  Commerce  Commission  v,  Cincinnati, 
New  Orleans  and  Texas  Pacific,  162  U.  S.,  184,  decided  March  30, 
1896.)  The  fact  that  this  caso  involved  a  violation  of  the  long  and 
short  haul  section  can  not  affect  the  principle.  The  law  prohibits 
charging  more  for  a  short  than  for  a  long  haul  in  the  same  direction, 
the  shorter  being  included  in  the  long  haul,  under  substantially 
similar  circumstances  and  conditions.  The  law  also  prohibits  charg- 
ing more  than  a  reasonable  rate.  The  one  prohibition  is  just  as 
strong  as  the  other.  A  violation  of  the  one  is  just  as  unlawful  as  a 
violation  of  the  other.  If  there  is  an  inherent  disability  in  the  judi- 
ciary which  prevents  it  from  compelling  for  the  future  a  discontin- 
uance of  a  rate  that  violates  the  prohibition  against  charing  unrea- 
sonably high  rates,  there  is  precisely  the  same  disability  against 
compelling  for  the  future  the  discontinuance  of  a  rate  or  rate  adjust- 
ment which  violates  the  law  against  charging  more  for  a  short  haul 
than  a  long  haul. 

There  have  been  numerous  cases  where  the  lower  courts  have  de- 
creed the  discontinuance  for  the  future  of  rates  found  to  be  unreason- 
ably high  or  in  violation  of  some  other  provision  of  the  interstate- 
commerce  act,  and  while  these  cases  have  been  reversed  by  the 
Supreme  Court  the  Supreme  Court  has  never  suggested  as  a  OTound 
of  reversal  that  the  lower  court  was  without  power  to  compel  the  dis- 
continuance for  the  future  of  the  rate  or  rates  involved.  On  the 
other  hand,  the  Supreme  Court  seems  in  every  one  of  these  cases  to 
have  assumed  that  if  the  rate  or  rates  involved  had  been  in  fact  in 
violation  of  the  statute  and  had  been  condemned  upon  a  consideration 
of  the  proper  evidence  the  decree  compelling  their  discontinuance 
for  the  future  would  have  been  proper.  Such  cases  are:  Interstate 
Commerce  Commission  v.  Detroit,  Grand  Haven  and  Milwaukee 
Railway  (U.  S.  circuit  court),  57  Fed.  Rep.,  1005,  reversed  by  the 
circuit  court  of  appeals,  74  Fed.  Rep.,  803,  and  by  the  Supreme  Court, 
167  U.  S.,  633 ;  Interstate  Commerce  Commission  t\  Texas  and  Pacific 
Railway,  Commission's  order  enforced  for  the  future  by  the  circuit 
court,  52  Fed.  Rep.,  187,  and  by  the  circuit  court  of  appeals,  57  Fed. 
Rep.,  948,  but  condemned  by  the  Supreme  Court,  162  U.  S.,  197; 
Interstate  Commerce  Commission  v.  E.  T.  V.  and  G.  Ry.,  Commis- 
sion's order  enforced  by  the  circuit  court,  85  Fed.  Rep.,  107,  and  by 
the  circuit  court  of  appeals,  99  Fed.  Rep.,  52,  but  condemned  by  the 
Supreme  Court,  181  U.  S.,  1 ;  Behlmer  v.  Louisville  and  Nashville 
Railroad  Company,  Commission's  order  enforced  by  circuit  court  of 
appeals,  83  Fed.  Rep.,  898,  but  condemned  by  the  Supreme  Court, 
175  U.  S.,  648. 
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In  the  case  of  Interstate  Commerce  Commission  v,  Louisville  and 
Nashville  Railroad  Company  the  United  States  circuit  court  for  the 
soutliern  district  of  Alabama  sustained  the  Commission's  finding  that 
the  rates  involved  were  unreasonably  high,  in  violation  of  the  first 
section  of  the  interstate-commerce  act,  and  entered  a  decree  requiring 
the  discontinuance  of  those  rates  for  the  future  (102  Fed.  Rep.,  709). 
The  circuit  court  of  appeals  and  the  Supreme  Court  reversed  that 
decree  (108  Fed.  Rep.,  988,  and  190  U.  S.,  273),  but  neither  questioned 
the  power  of  the  circuit  court  to  enter  that  decree  if  the  rates  had  been 
in  fact  in  violation  of  the  first  section. 

But  the  precise  question  as  to  a  rate  unreasonably  high  has  been 
directly  presented  to  the  courtfe  and  directly  decided  in  what  is  known  as 
the  "  Cattle  Raisers'  Association  Case."  In  that  case  the  Commission 
found  the  terminal  charge  at  Chicago,  on  int<»rstate  shipments  of  live 
stock,  to  be  unreasonably  high  and  therefore  in  violation  of  the  first 
section  of  the  interstate-commerce  act,  and  under  section  15  of  the  act 
ordered  the  discontinuance  of  that  rate.  Under  section  16  of  the  act 
the  Commission  brought  suit  to  enforce  the  order.  The  petition  was 
demurred  to  on  the  ground  that  a  decree  enforcing  the  order  would 
necessarily  affect  the  rate  for  the  future  and  therefore  indirectly  ms^k^ 
a  maximum  rate  for  the  future,  which  it  was  claimed  would  be  tw 
exercise  bv  the  court  of  a  legislative  function.  This  demurrer  w4|| 
overruled  "by  the  circuit  court,  which  held  that  the  Commission's  or(W 
and  the  decree  of  court  enforcing  that  order  were  authorized  by  law. 
(See  Interstate  Commerce  Commission  v.  Chicago,  Burlington  and 
Quincy,  94  Fed.  Rep.,  272.)  The  circuit  court  subsequently  found  on 
the  facts  that  the  terminal  charge  was  not  in  violation  of  the  first 
section  of  the  act,  and  for  that  reason  alone  refused  to  enforce  the 
Conmiission's  order.  (See  Interstate  Commerce  Commission  v.  Chi- 
cago, Burlington  and  Quincy,  98  Fed.  Rep.,  173.)  The  circuit  court 
of  appeals  affirmed  the  decision  of  the  circuit  court.  (Interstate 
Commerce  Commission  v.  Chicago,  Burlington  and  Quincy,  103  Fed. 
Rep.,  249.)  The  Supreme  Court  of  the  United  States  (Interstate 
Commerce  Commission  v,  Chicago,  Burlington  and  Quincy,  186  U.  S., 
320)  likewise  held  that  the  Commission's  order  was  not  in  accordance 
with  the  facts  as  to  a  material  part  of  the  traffic  involved,  but  it  did 
not  dispute  the  power  of  the  Commission  to  order  and  the  power  of 
the  court  thereupon  to  decree  the  discontinuance  of  the  $2  terminal 
charge  upon  the  traffic  upon  which  that  charge  was  unreasonable. 
On  the  contrary,  the  Supreme  Court  expressly  declared  "  that  nothing 
in  the  decree  refusing  to  execute  the  order  of  the  Commission  should 
be  construed  as  preventing  that  body,  if  it  deems  it  best  to  do  so,  from 
hereafter  conmiencing  proceedings  to  correct  any  unreasonableness 
in  a  rate  resulting  from  the  additional  terminal  charge,"  with  respect  to 
the  traffic  upon  which  the  terminal  charge  could  properly  be  regarded 
as  unreasonable.  If  the  Supreme  Court  had  been  of  the  opinion  that 
the  Conmiission  and  the  court  were  without  any  power  to  compel  the 
discontinuance  for  the  future  of  an  unreasonably  high  rate,  mani- 
festly the  Supreme  Court  would  not  have  put  such  a  reservation  in  its 
opinion.  Inasmuch  as  in  this  case  the  Supreme  Court  expressly 
recognized  the  right  of  the  Commission  to  correct  for  the  future  "  any 
unreasonablencvss  in  the  rate,"  I  do  not  think  Mr.  Proirty  is  lustified 
in  his  statement  that  the  Supreme  Court  has  never  yet  decided  that 
the  Commission  could  exercise  this  power  for  the  fu.t\3x^ 
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Mr.  Prouty  says  that  in  this  case  "  the  decision  of  the  Commission 
on  the  question  of  fact  was  sustained  "  by  the  Supreme  CJourL  That 
court  said :  "  The  issue  involved  was  the  reasonableness  of  the  rate," 
It  pointed  out  the»inconsistency  in  the  Commission's  conclusions  and 
that  the  Commission  was  trying  to  maintain  "  two  absolutely  con- 
flicting propositions  at  the  same  time."  The  court  announced  that 
it  was  "  constrained  to  the  conclusion  that  the  order  of  the  Commis- 
sion was  not  sustained  by  the  facts  upon  which  it  was  predicated." 

Mr.  Prouty's  assumption  that  there  is  no  effective  remedy  under 
the  present  law  for  the  Kansas  millers  who  had  their  rate  on  com 
meal  to  Texas  arbitrarily  raised  seems  utterly  inconsistent  with  the 
provisions  of  the  interstate-conmierce  act  as  applied  by  the  courts. 

Thus  the  power  of  the  courts  acting  upon  an  order  of  the  Commis- 
sion to  compel  for  the  future  the  discontinuance  of  any  rate  or  ad- 
justment of  rates  which  is  found  to  be  in  violation  of  tne  interstate- 
commerce  act  is  expressly  given  by  that  act  and  has  been  repeatedly 
recognized  and  acted  upon  by  the  courts  of  the  United  States,  inducf- 
ing  the  Supreme  Court. 

Mr.  Prouty  concedes  that  if  a  carrier  were  once  required  by  law  to 
establish  a  new  rate,  found  by  the  proper  tribunal  to  be  necessary  in 
order  to  comply  with  the  act,  the  good  faith  of  the  carrier  would  be 
sufficient  to  keep  that  rate  in  force  until  conditions  changed,  even 
though  the  law  might  permit  the  carrier  to  change  that  rate  thp  next 
day.  Mr.  Knapp,  the  chairman  of  the  Commission,  said  in  his  state- 
ment before  the  committee,  on  the  twenty-eighth  day,  that  if  a  court 
or  other  duly  authorized  tribunal  simply  decreed  the  discontinuance 
of  the  existing  rate  or  rate  adjustment  found  to  be  unlawful,  "  I  do 
not  believe  any  railroad  manager  would  make,  under  such  a  theory 
as  that,  a  nominal  change  in  a  rate  for  the  purpose  of  technically 
complying  with  an  order  to  cease  and  desist." 

No  person  has  cited  an  instance  where  such  an  evasive  compliance 
with  an  order  of  this  Commission  has  been  attempted. 

It  therefore  results  that  there  is  a  very  substantial  remedy  ex- 
pressly provided  by  the  present  law,  fully  recognized  and  applied  by 
the  courts,  which  has  never  yet  proved  insufficient,  where  rates  were 
actually  in  violation  of  the  law. 

ACTION  OF  A  ILVTE-MAKING  COMMISSION   WOULD  BE  LARGELY  ABBITRART 

AND   \^RY    GENERAL. 

Mr.  Prouty  admits  that  a  rate  made  by  a  rate-making  commission 
"must  finally  go  a  long  wa}'  toward  being  taken  as  right.  In  my 
opinion  there  is  no  way  in  which  you  can  protect  the  railroads  of  this 
country  from  an  erroneous  decision  of  that  commission  within  par- 
ticular broad  limits.  Of  course  there  are  limits  within  which  you 
can  and  limitnS  within  which  you  can  not.  Anything  outrageous  can 
be  stopped,  anything  manifestly  wrong  can  be  stopped,  but  anything 
that  is  a  little  wrong  or  partly  wrong  I  do  not  believe  can  be  stopped." 

This  language  strikingly  shows  the  wide  margin  of  discretion  that 
will  inevitably  l)e  given  to  the  Commission  if  vested  with  the  power 
which  is  sought.  It  is  perfectly  clear  that  as  a  practical  matter  the 
much-talked-of  judicial  review  of  the  Commission's  rate-making 
orders  would  be  available  only  in  outrageous  or  extreme  cases,  leav- 
ing the  Commission,  witYun  btoad  \\isvv\&^  ta  «^^^Iy  i^  own  theories 
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of  business  policy  and  public  policy,  free  from  any  effective  control 
in  any  quarter.  Thus  there  are  two  vital  distinctions,  from  a  public 
standpoint,  between  rates  made  by  a  railroad  company  and  those 
made  by  an  administrative  bureau.  First,  the  railroad  company, 
being  charged  with  the  direct,  responsibility  for  the  success  of  the 
railroad,  is  bound  to  base  its  action  upon  stubborn  facts — it  can  not 
and  does  not  make  ratas  upon  theories;  whereas  a  rate-making  com- 
mission not  directly  charged  with  responsibility  for  the  property 
can,  and  generally  does,  proceed  rather  upon  mere  theories  than 
upon  the  precise  facts  which  applv  to  particular  cases.  Therefore 
the  direct  action  of  the  railroad  is  likely  to  be  far  more  in  accord  with 
commercial  conditions  and  far  less  arbitrary  than  the  action  of  the 
Commission.  Second,  the  Commission,  being  a  governmental  body, 
is  not  subject  to  correction  except  when,  as  Mr.  Prouty  says,  its  action 
is  outrageous.  On  the  other  hand,  no  such  sanctity  attaches  to  the 
action  of  a  railroad  company;  if  it  does  anythmg  arbitrary  or 
oppressive  or  in  any  way  violates  the  law,  the  courts  can  and  will, 
under  an  efficient  system,  prevent  such  unlawful  or  injurious  action. 

Mr.  Prouty  announces  tnat  to  give  the  Commission  the  rate-making 
power  is  not  tantamount  to  investing  that  tribunal  with  the  power 
to  fix  the  interstate  rates  of  this  country,  and  insists  that  there  is  !|^ 
the  slightest  analogy  between  the  two  propositions.  He  seeks  ^tb. 
prove  this  by  discussing  what  actually  happened  when  the  Commif* 
sion  assumed  the  power  to  fix  rates.  He  cites  three  or  four  cases 
where  the  Commission  assumed  to  exercise  that  power,  and  says 
there  was  no  overturning  of  commercial  conditions;  that  the  exer- 
cise of  the  power  produced  very  little  effect  on  the  railroad  operations 
of  the  country. 

I  know  of  no  better  or  more  reliable  index  to  the  extent  to  which 
a  power  of  this  sort  would  be  exercised  and  of  the  inevitably  rapi4 
growth  of  the  pretensions  of  any  rate-making  commission  than  is 
afforded  by  the  efforts  of  the  Interstate  Commerce  Commission 
during  tlie  early  years  of  its  existence. 

In  Mr.  E.  P.  Bacon's  statement  on  the  twenty-fifth  day,  Wednesday, 
May  17,  1905,  is  incorporated  Senate  Document  No.  30,  Fifty-fourth 
Congress,  second  session,  containing  a  list  of  the  orders  made  by  the 
Commission.  It  will  be  observed  that  the  first  rate-making  order 
was  made  on  December  3,  1887,  and  in  that  case  tJie  Commission, 
after  full  inve«=;tigation,  changed  the  rate  on  a  single  commodity 
from  one  point  of  shipment  to  one  destination  until  the  30th  day  of 
June^  1888.  From  time  to  time  thereafter  the  Commission  changed 
rates  betw^een  specified  points  on  lumber,  on  pearline,  on  hub  blocks, 
on  oil,  and  on  cotton.  On  July  19,  1890,  it  made  a  far  more  exten- 
sive rate-making  order  than  it  had  ever  attempted  before,  requiring 
marked  reductions  in  the  rates  on  wheat,  com,  oats,  and  flour  from 
Missouri  River  points  to  East  St.  Louis  and  Chicago.  The  carriers 
partially  complied  with  these  rates  for  three  months  and  a  half  and 
then  made  their  rates  higher  than  the  rates  the  Commission  had  con- 
demned, and  kept  them  there  for  several  vears.  The  Commission 
from  time  to  time  made  other  rates,  many  of  them  being  disregarded 
by  the  carriers,  and  on  June  29,  1891,  arrived  at  the  point  in  the 
James  &  Mayer  Buggy  Company  case  where,  in  a  complaint  that  the 
rates  on  bugr/iea  from  Cincinnati  ought  not  to  be  as  much  to  Atlanta, 
as  to  Augusta,  and  ought  not  to  be  more  to  Soeiv«\  CAXQ\ft..»^\^.\»^Kt- 
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mediate  point,  than  to  Augusta,  it  proceeded,  upon  the  testimony  of 
a  single  witness,  to  reduce  the  rates  not  only  on  buggies,  but  on  aU 
other  articles  m  the  first  class  in  the  southern  classification^  several 
hundred  in  nvmber^  between  Cincinnati  and  Atlanta  to  a  lower 
figure  than  the  single  witness  said  was  reasonable.  This  order  was 
wholly  ignored  by  the  carriers,  and  if  enforced  would  have  resulted 
in  raaical  reductions  in  rates  throughout  southeastern  territory. 

On  May  29,  1894,  the  Commission  went  still  further,  and  in  the 
Cincinnati  and  Chicago  Freight  Bureau  cases  made  radical  reduc- 
tions in  the  rates  on  about  2,000  articles  from  Cincinnati  and  Chicago 
to  the  principal  commercial  points  in  Tennessee,  Mississippi,  Ala- 
bama, and  Georgia.  It  not  only  reduced  the  rat«s,  but  m  some 
instances  changed  the  relative  situation  as  between  Chicago  and 
Cincinnati,  and  also,  in  numerous  instances,  changed  the  relative  situ- 
ation as  betw  een  competing  cities  in  the  South,  although  none  of  these 
relative  adjustments  had  been  made  a  subject  of  complaint  or  investi- 
gation.   The  carriers  ignored  this  order  entirely. 

In  the  face  of  such  a  record  it  seems  idle  to  say  that  the  Conunis- 
sion  would  not  make  rates  generally  under  the  power  proposed. 
Several  months  ago  the  railroads  in  the  South  made  substantial 
reductions  in  the  rates  from  the  Ohio  River  and  from  eastern  cities 
to  southeastern  points  on  all  classes  of  traffic.  Nobody  regarded 
this  as  anything  but  a  general  remaking  of  rates  in  that  territory. 
Under  the  Townsend  bill  the  Commission  could  have  remade  rates 
generally  in  precisely  the  same  way,  and  it  virtually  attempted  to  do 
so  in  the  Cincinnati  and  Chicago  Freight  Bureau  cases. 

Beyond  any  dispute  the  fact  is  that  under  a  rate-making  power, 
no  matter  how  apparently  restricted,  it  will  rest  simply  and  solely 
with  the  Commission  itself  as  to  the  extent  te  which  it  will  make 
rates.  If  the  existing  rates  of  the  railroads  accord  with  the  theories 
of  the  members  of  the  Commission,  and  these  members  think  that  the 
lines  of  policv  pursued  by  the  railroads  are  best  calculated  to  promote 
the  business  interests  of  the  country,  then,  of  course,  the  Commission- 
ers will  not  change  these  rates,  but  to  whatever  extent  there  is  a  dif- 
ference of  opinion  on  these  matters  of  policy  between  the  Commis- 
sioners and  the  various  railroads,  or  any  of  them,  the  Commission 
can  and  will  undertake  to  substitute  its  views  for  the  views  of  the 
railroads.  This  is  precisely  what  happened  in  the  James  &  Mayer 
Buggy  Company  case  and  in  the  Chicago  and  Cincinnati  Freight 
Bureau  cases.  It  is  what  is  always  going  to  happen  when  an  enor- 
mous and  indefinite  power  is  given  to  an  administrative  bureau.  It 
is  proverbial  that  such  bureaus  are  disposed  te  exercise  all  the  powers 
they  possess. 

Mr.  Prouty's  proposition  simply  amounts  to  this  : 

"  If  you  give  us  the  rate-malcing  pow  er  I  admit  there  will  be  no 
protection  from  what  we  do  except  in  outrageous  cases ;  but  the  Com- 
mission will  always  be  careful  to  do  right  and  will  refrain  except 
in  rare  cases  from  doing  what  you  authorize  us  to  do." 

The  proposition  to  give  in  any  form  any  rate-making  power  to  an 
administrative  bureau  means,  for  practical  purposes,  that  Congress 
shall  turn  over  in  a  lump  to  that  bureau  the  power  of  Congress  to 
regulate  commerce  among  the  States,  and  shall  make  of  that  bureau 
a  little  deputy  congress  to  settle  and  change  questions  of  public  policy 
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and  siit)stitiite  its  views  of  business  management  for  the  views  ot  the 
railroads  to  whatever  extent  it  chooses  to  do  so. 

The  legislative  power  has  been  deemed  so  important  as  to  necessi- 
tate its  exercise  by  representatives  of  the  people  from  every  part  of 
the  country,  divided  into  two  deliberative  houses,  whose  concurrence 
is  necessary  and  whose  action  is  subject  to  the  veto  power.  Once 
give  a  commission  the  power  to  make  railroad  rates  and  there  will 
then,  for  practical  purposes,  be  vested  in  a  single  bureau,  wholly  non- 
representative  in  character,  free  from  any  veto  power,  the  power  of 
Congress  over  the  commerce  of  the  countir  tiiat  moves  by  the  inter- 
state railroads.  All  the  Presidents  may  be  so  wise  and  discerning 
as  to  select  only  good  men  as  members  of  this  deputy  congress,  and 
all  the  members  so  selected  may  justify  the  wisdom  of  the  President 
who  appointed  them,  and  the  results  may  be,  as  Mr.  Prouty  predicts, 
free  from  disastrous  consequences,  but  there  is  absolutely  no  guaranty 
that  such  will  be  the  case,  and  there  are  no  safeguards  against  the 
action  of  this  tribunal  except  the  power  in  the  courts  to  prevent  any- 
thing "  manifestly  wrong  or  outrageous." 

Certainly  conservative  statesmanship  should  not  attempt  to  confer 
such  enormous  power  and  such  unrestrained  discretion  upon  any 
administrative  bureau  except  on  account  of  an  overwhelming  public 
necessity,  which  clearly  does  not  exist,  and  because  such  a  step  would 
be  the  only  means  of  dealing  with  the  situation,  which  certainly  is 
not  the  fact. 

Statement  of  IIon.  Judson  C  Clements. 

Hon.  Judson  C.  Clements  appeared  before  the  committee  on  the 
twenty-seventh  day,  Friday,  May  19,  1905.  As  he  speaks  of  "  gen- 
tlemen, some  of  whom  have  occupied  your  attention  for  three  days  at 
a  time,  mainly  for  the  purpose  of  disparaging  the  Commission,  not 
upon  specific  charges  but  upon  inuenao  and  insinuation,"  and  as  I 
happened  to  be  the  only  person  who  occupied  the  attention  of  the 
committee  for  three  davs  at  a  time,  I  can  not  avoid  the  conclusion  that 
Judge  Clements  intends  the  statement  quoted  to  apply  in  part  to  me. 

I  submit  that  a  dispassionate  examination  of  my  statement  before 
the  committee  will  disclose  that  any  statements  I  made  with  respect 
to  the  Interstate  Commerce  Commission  were  statements  of  fact  and 
that  they  were  not,  as  Judge  Clements  savs,  "  generalities  and  without 
specifications."  I  undertook  to  put  before  the  committee  as  full  a 
statement  of  the  facts  as  I  could.  Any  disparagement  of  the  Com- 
mission which  may  have  been  implied  from  my  remarks  was  simply 
that  which  follows  necessarily  from  the  statement  of  the  facts  which 
1  presented. 

I  take  it  that  the  Commission  can  take  no  just  ground  of  offense 
because  in  my  effort  to  advise  the  committee  as  fully  as  I  could  with 
respect  to  the  facts  which  it  seemed  important  to  put  before  the  com- 
mittee, it  became  necassary  to  state  facts  and  at  times  point  out  the 
conclusions  from  those  facts  which  tended  to  show  that  the  Commis- 
sion had  not  in  all  respects  efficiently  and  promptly  performed  its  duty 
of  executing  and  enforcing  the  present  law  and  that  in  some  respects, 
notably  in  its  response  to  the  Senate  relative  to  advance  in  freight 
rates,  which  was  incorporated  in  Senate  Document  257,  the  Commis- 
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sion  had  been  strikingly  inaccurate  and  exceedingly  unfair  to  the 
railroads. 

Judge  Clements  devotes  considerable  space  to  an  effort  to  show 
that  the  Commission  was  as  diligent  as  it  ought  to  ha\nfe  been  in 
the  suppression  of  secret  rebates.  He  recounts  the  controversies  that 
led  to  the  decisions  by  the  Supreme  Court  in  the  Counselman,  Brim- 
son,  and  Brown  cases.  The  last  of  these  cases  in  point  of  time, 
Brown  v.  Walker  (161  U.  S.,  591),  was  decided  by  the  Supreme 
Court  of  the  United  States  on  March  23,  1896,  and  fully  upheld  the 
Commission's  power  to  compel  the  production  of  evidence.  The  Com- 
mission's own  reports  disclose  that  the  most  flagrant  rate  cutting 
existed  during  the  five  or  six  years  immediately  succeeding  the  date 
of  that  decision. 

Judge  Clements  endeavors  to  show  that  the  Commission  was  dih- 
gent  and  persistent  in  seeking  to  prevent  secret  rebates;  but  the 
official  statements  of  the  Commission  in  its  annual  reports  to  Congress 
year  bv  year  have  been  put  before  the  committee  and  show  that  the 
Commission  steadily  argued  that  it  was  practically  no  part  of  its 
duties  to  see  to  these  matters,  or,  at  any  rate,  a  mere  incident  to  more 
important  duties,  and  that  the  Commission  at  one  time  even  went  so 
far  as  to  proclaim  officially  that  it  had  no  function  to  perform  with 
respect  to  this  subject  which  could  not  equally  be  performed  by 
private  citizens. 

commission's   RATE-MAKINO   efforts   CONSTANTLY   CHALLENGED. 

Judge  Clements,  to  disprove  the  assertion  that  the  Commission's 
effort  to  make  rat«s  was  continuously  challenged  practically  from 
the  outset,  quotes  from  the  Commission's  annual  report  for  1897, 
written,  it  soems,  by  Hon.  William  R.  Morrison^  then  chairman  of 
the  Commission,  in  which  it  was  stated  that  during  a  period  of  ten 
years  no  member  of  the  Commission  ever  officially  questioned  the 
existence  of  the  power  to  make  rates.  As  the  Commission  was  all 
that  time  assuming  to  make  rates,  it  is  not  surprising  that  neither  the 
Commission  as  a  whole  nor  any  of  its  members  oflSiially  questioned 
its  current  official  acts. 

This  annual  report  further  states  that  the  power  of  the  Commis- 
sion to  make  rates  was  never  denied  in  any  answers  made  before  the 
Commission.  This  is  not  surprising.  Complaints  filed  before  the 
Commission  attacked  existing  rates.  The  Conmiission  undoubtedly 
had  express  power  under  the  act  to  inquire  whether  those  rates  were 
lawful.  Even  if  the  Commission  had  been  a  court,  and  ordinary 
court  procedure  had  been  pursued,  a  demurrer  to  such  complaint 
could  not  have  been  sustained,  inasmuch  as  the  inquiry  into  the  law- 
fulness of  the  rates  attacked  was  clearly  within  the  jurisdiction  of 
the  Commission;  nor  would  there  have  been  any  occasion  for  the 
respondents  to  put  into  their  answers  a  conclusion  of  law  to  the  effect 
that  the  Commission  had  no  power  to  make  rates,  for,  in  addition  to 
being  a  mere  matter  of  law,  unnecessary  in  an  answer,  this  would 
not  have  been  responsive,  because  it  would  still  have  left  unchal- 
lenged the  Commission's  admitted  jurisdiction  to  proceed  with  the 
complaint  and  decide  as  to  whether  the  rates  complained  of  were 
lawful  or  unlawful. 
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It  can  hardly  be  regarded  as  conclusive  on  the  question  whether  the 
Commission's  power  to  make  rates  was  challenged  to  say  that  no  mem- 
bers of  the  Commission  officially  questioned  that  power,  and  that 
none  of  the  carriers  made  defendants  in  proceedings  before  the  Com- 
mission denied  the  Commission's  power  in  their  respective  answers. 

Jud^e  Clements  was  forced  to  admit  that  in  January,  1892,  in  the 
Commission's  opinion  in  the  Florida  Strawberry  Case,  it  plainly 
appeared  that  carriers  continued  to  deny  the  Commission's  assump- 
tion of  the  power  to  prescribe  maximum  reasonable  rates  and  that 
the  defendants  in  that  case  had  denied  that  power,  and  that  the 
Commission  therefore  was  under  the  necessity  of  restating  the  reasons 
upon  which  it  attempted  to  exercise  the  power.  In  view  of  the  fact 
that  the  question  was  thus  frequently  raised  in  argument  before  the 
Commission  itself,  it  was  hardly  fair  for  the  Commission  to  attempt 
to  make  the  impression  that  its  power  in  this  respect  was  not  ques- 
tioned simply  by  saying  that  it  nad  not  been  denied  in  the  answers 
tUed  by  the  carriers. 

Judge  Clements's  attention  was  also  called  to  the  Commission's 
annual  report  for  1895,  which  shows  that  carriers  continued  openly 
to  deny  tne  Commission's  power  to  make  rates.  Judge  Clements 
said  that  that  was  soon  after  the  Social  Circle  Case  was  decided  by  the 
Supreme  Court,  but  his  attention  was  called  to  the  fact  that  the 
Social  Circle  Case  was  not  decided  until  March,  1896,  several  months 
after  the  Commission's  report  was  written.  Judge  Clements  then 
said  that  the  Social  Circle  Case  had  perhaps  been  argued  before  the 
Commission's  report  in  question  was  written;  but  the  report  of  the 
Supreme  Court  shows  that  the  case  was  argued  in  January,  1896,  at 
least  a  month  after  the  report  in  question  was  submitted  to  C/ongress 
by  the  Commission. 

The  fact  is,  however,  that  the  Commission's  power  to  make  rates 
was  denied  in  the  circuit  court  as  early  as  1893,  in  the  Social  Circle 
Case. 

Judge  Clements  also  refers  to  my  statement  to  the  effect  that  in 
1891  the  Lehigh  Valley  Railroad  set  up  in  court  the  defense  that  the 
Commission  had  no  power  to  makerates.  He  opposes  this  by  Colonel 
Morrison's  statement  that  in  no  answer  made  by  any  of  the  carriers 
was  there  any  denial  of  this  authority.  Colonel  Morrison's  state- 
ment, however,  only  related  to  answers  before  the  Commission.  My 
statement  related  to  an  answer  filed  in  court.  Judge  Clements  goes 
further  and  says,  "  In  the  answer  filed  in  the  lower  court  there  was 
no  such  question  made."  Opposed  to  this  is  the  opinion  of  the  circuit 
court  for  the  eastern  district  of  Pennsylvania,  rendered  May  11,  1896, 
in  Interstate  Commerce  Commission  v.  Lehigh  Valley  Railroad  Com- 
pany, reported  in  74  Fed.  Rep.,  784,  where,  on  page  787,  will  be 
found  the  following  language : 

We  pass  now  to  the  consideration  of  a  defense  of  a  legal  character  raised  by 
the  twenty-fourth  and  twenty-fifth  paragraphs  of  the  defendant's  answer,  viz : 

"(24)  This  defendant  is  advised  by  counsel  and  therefore  avers  that  the  act 
entitled  *An  act  to  regulate  commerce'  does  not  authorize  the  safd  Commission 
to  fix  the  rates  of  transportation  which  shall  be  charged  by  railroad  corporations. 

"(25)  This  defendant  Is  advised  by  counsel  and  therefore  avers  that  the  said 
act  does  not  authorize  the  said  Commission  to  make  the  order  which  it  made  in 
this  cause,  set  forth  In  Exhibit  G,  attached  to  the  present  petition." 

These  paragraphs  raise  the  question  of  the  power  of  the  Commission  to  fix 
maximum  rates  for  transportation,  as  was  here  done. 
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Thus  Judge  Clements  is  incorrect  when  he  says  that  the  answer 
'  filed  in  the  circuit  court  in  the  Lehigh  Valley  Case  did  not  question 
the  Commission's  power  to  make  rates. 

Judge  Clements's  denial  of  my  statement  that  in  1891  the  Lehigh 
Valley  Railroad  set  up  this  defense  in  court  is  the  more  surprising 
because  the  Commission's  Fifth  Annual  Report  for  1891,  made  on 
December  1,  1891,  set  forth  in  full  the  answer  of  the  Lehigh  Valley 
which  had  theretofore  been  filed  in  the  circuit  court  and  from  which 
the  above  quotation  is  made  by  the  court. 

INCORRECT  STATEMENT  OF  ISSUE  INVOLVED. 

Judge  Clements  states : 

What  Is  asked  for  is  that  the  shipper  may  have  the  right,  somewhere  along 
the  line,  to  be  heard  \u  respect  to  this  question  (as  to  uujust  and  unreasonable 
rates),  in  which  he  has  a  recognized  lawful  right.     (P.  48,  twenty-seventh  day.) 

I  do  not  know  any  other  department  of  life — any  other  line  of  business — in 
which  the  public,  the  lawmaking  power,  leaves  the  interests  of  one  party  to  a  dis- 
cussion of  this  sort,  solely  to  the  protection  of  the  self-interest  of  the  other  party. 
(P.  52,  twenty-seventh  day.) 

Here,  in  effect,  is  the  statement  that  all  the  careful  provisions  of 
the  present  interstate-commerce  act  for  the  determination  of  the 
lawfulness  of  any  rate  or  rate  adjustment  and  for  preventing  by 
injunction  the  continuance,  of  any  rate  or  rate  adjustment  found  to 
be  unlawful  is  worthless.  This  statement  finds  no  support  in  the 
express  language  of  the  act  or  in  the  decisions  of  the  court  con- 
struing and  applying  that  act  or  in  the  actual  operation  of  the  law 
in  the  nands  of  the  Commission.  It  is  this  class  of  statements  which 
has  caused  the  present  widespread  misapprehension  on  this  very 
important  subject. 

COLLEGE    PROFESSORS. 

Judge  Clements  is  very  severe  in  his  criticism  of  Prof.  Hugo  R. 
Meyer,  of  the  Chicago  IJniversity.  He  denounces  him  as  a  college 
professor  and  a  doctrinaire  connected  with  an  institution  largely 
endowed  by  persons  connected  with  the  Standard  Oil  Company. 
Professor  Mever  laid  before  this  committee  certain  statements  of 
fact  as  the  results  of  government  rate  making  in  Germany,  France, 
and  Australia.  He  also  laid  before  the  committee  certain  state- 
ments of  fact  with  respect  to  decisions  of  the  Interstate  Commerce 
Commission  which  tended  to  show  that  that  Commission  in  its  rate- 
making  efforts  in  the  past  had  been  actuated  by  the  same  principles 
of  rate  making  which  had  proved  so  unfortunate  and  embarrassing 
-  from  a  public  standpoint  in  the  countries  referred  to.  Judge  Clem- 
ents does  not  pretend  to  deny  that  Professor  Meyer's  statements 
of  fact  were  correct  as  to  commercial  conditions  in  the  countries  in 
question  or  as  to  the  similar  tendencies  evinced  by  the  Interstate 
Commerce  Commission's  rate-making  efforts.  So  lone  as  Judge 
Clements  does  not  and  can  not  denv  the  statements  of  tact,  his  un- 
friendly  references  to  Professor  Meyer  are  perhaps  not  relevant 
to  the  subject  before  the  committee.  Moreover,  Judge  Clements's 
imfavorable  remarks  about  college  professors  in  this  connection  are 
probably  broad  enough  to  embrace  the  college  professor  who  from 
the  outset  has  been  the  official  statistician  or  the  Commission  and 
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under  whose  guidance  it  is*to  be  presumed  the  statistics  laid  before 
the  Senate  and  incorporated  in  Senate  Document  267  were  prepared, 

CHICAGO  AND  CINCINNATI  FREIGHT  BUREAU  CASES. 

Judge  Clements  devotes  considerable  space  to  the  discussion  of  the 
opinion  of  the  Commission  written  by  him  in  the  so-called  Chicago 
and  Cincinnati  Freight  Bureau  cases.  He  insists  that  the  reduction 
of  rates  ordered  in  that  case  was  based  solely  on  the  idea  that  rates 
from  the  Ohio  River  to  points  in  southeastern  territorv  were  unrea- 
sonably high.  No  one  can  read  the  opinion  of  the  Commission  iix 
that  case  (0  Interstate  Commerce  Reports,  197)  without  being  con- 
vinced that  the  real  motive  of  the  Commission  was  to  readjust  the 
rates  to  the  Southeast  from  Chicago  and  Cincinnati  as  compared  with 
the  rates  from  eastern  cities.  At  the  beginning  of  the  Commission's 
conclusions  it  was  stated  that  the  principal  charge  in  both  cases  was 
the  allegation  of  undue  prejudice  of  Chicago  and  Cincinnati  as  com- 
pared with  eastern  cities.  Near  the  conclusion  of  the  Commission's 
opinion  it  used  this  language  with  respect  to  the  reduced  rates  fixed 
by  it : 

Tbese  rates  are  a  conservative  reduction  of  the  existing  rates,  and  while  It  IB 
believed  thej'  will  go  far  to  do  away  with  the  "undue  prejudice"  to  which  o^th 
tral  territory  is  now  subjected,  they  are  probably  not  so  low  as  they  might  be  If 
fuller  and  more  accurate  data  were  accessible.  ' 

The  Commission's  decision  was  reallv  based  upon  the  theory, 
which  will  be  apparent  to  anyone  who  rea^s  the  opinion,  that  the  rail- 
roads had  made  an  agre^^ment  whereby  the  transportation  of  manu-' 
factured  goods  from  Chicago,  Cincinnati,  and  other  cities  in  the 
Central  West  should  be  discouraged  to  the  end  that  the  traffic  in  all 
manufactured  goods  to  the  Southeast  might  be  preserved  for  the 
eastern  cities  and  the  roads  serving  those  cities.  I  endeavored  to 
point  out  in  my  statement  before  the  committee  that  this  theory  was 
without  foundation. 

Judge  Clements  attempts  to  controvert  my  statements  on  this  point, 
but  in  so  doing  he  contuses  the  issues.  He  assumes  that  I  denied 
there  was  any  division  of  territory  or  agreement  to  regulate  compe- 
tition, whereas  I  expressly  admitted  there  was  a  division  of  terri- 
tory wherebv  manufactured  goods  originating  in  the  East  should  be 
transported  by  the  eastern  lines  and  agricultural  and  animal  products 
originating  in  the  West  should  be  transported  by  the  western  lines, 
and  that  competition  was  regulated  or  attempted  to  be  regulated  by 
the  Southern  Railway  and  Steamship  Association.  All  the  data 
which  he  puts  into  the  record  go  simply  to  prove  what  I  admitted, 
but  wholly  fail  to  prove  what  Judge  Clements  assumed  in  his  opinion 
in  the  Cincinnati  and  Chicago  Freight  Bureau  cases,  to  wit,  that 
the  railroads  in  the  South  agreed  to  establish  rates  which  would 
discourage  the  transportation  of  manufactured  articles  from  Chi- 
cago and  Cincinnati.  There  never  was  any  such  agreement  or  any 
such  intention.  The  railroads  leading  from  the  Ohio  River  to  the 
Southeast  have  always  been  interested  in  developing  manufacturing 
industries  at  points  on  the  Ohio  River  and  in  transporting  manu- 
factured articles  from  the  Ohio  River  and  from  points  north  of  the 
Ohio  River  to  the  Southeast,  and  have  made  the  rates  from  the  Ohio 
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Riv^*  to  the  Southeast  just  as  favorable  relative  to  the  rates  from 
eastern  cities  as  could  be  established,  taking  into  consideration  the 
controlling  water  competition  from  the  eastern  cities.     It  is  doubt- 
less true  that  the  traffic  manager  of  the  Louisville  and  Nashville  Rail- 
road claimed  in  1890  that  the  adjustment  was  unfair  to  the  Ohio 
River,  but- it  is  equally  true  that  the  traffic  managers  of  the  lines, 
and  aspecially  of  the  coastwise  lines,  serving  the  eastern  cities  have 
steadfastly  refused  to  permit  any  change  in  that  relative  adjustment, 
and  have  always  made  whatever  changes  were  necessary  to  meet  any 
changes  made  by  the  lines  from  the  Ohio  River,  so  as  to  preserve  the 
existing  relation.     It  was  likewise  perfectly  natural  for  traffic  man- 
agers of  railroads  north  of  the  Ohio  River  to  attempt  to  shift  any 
ground  of  complaint  to  the  lines  south  of  the  Ohio  River  by  attempt- 
ing to  show  that  the  rates  south  of  the  Ohio  River  were  relatively 
high.     Such  arguments  as  these  ought  to  be  regarded  as  far  from 
conclusive  by  any  tribunal  assuming  the  tremendously   important 
function  of  fixing  rates  for  a  vast  number  of  railroads  and  a  large 
section  of  the  country. 

But  it  is  very  interesting  to  pursue  Judge  Clements's  theory  that 
these  rates  were  reduced  simply  because  they  were  unreasonably  high 
^n  themselves.  A  reading  of  the  Commission's  opinion  will  show  how 
Intangible  and  inconclusive  were  the  arguments  used  to  sustain  this 
theory.  There  was  a  great  maze  of  statistics  about  average  cost  per 
ton  per  mile  and  average  rate  per  ton  per  mile  in  various  parts  of  the 
country,  which  statistics,  upon  a  careful  analysis,  would  prove  abso- 
lutely nothing  with  respect  to  the  reasonableness  of  the  particular 
n'ates  under  investigation. 

The  Commission  gave  virtually  no  consideration  to  the  really  sig- 
nificant facts  that  the  railroads  in  the  South  were,  many  of  them, 
bankrupt,  and  others  on  the  verge  of  bankruptcy,  and  as  a  whole 
were  far  from  realizing  anything  like  a  fair  return  upon  the  actual 
cost  or  reasonable  value  or  the  property.  The  Commission's  order 
related  primarily  to  and  would  have  vitally  affected  all  the  railroads 
in  Group  V,  consisting  of  the  States  of  Kentucky,  Tennessee,  Missis- 
sippi, Alabama,  Georgia,  and  Florida.  The  order  would  have  re- 
duced the  rates  radically  from  all  points  on  the  Ohio  and  Mississippi 
rivers  and  on  the  Gulf  of  Mexico  and  possibly  from  Savannah, 
Brunswick,  and  Jacksonville  to  points  in  Tennessee,  Alabama, 
Georgia,  and  Florida,  and  would  have  brought  about  a  serious  re- 
duction in  the  revenues  of  the  railroads  in  that  group.  For  the  year 
endyig  June  30,  1892,  the  net  income  per  mile  from  operation  was 
$1,517.  Taxes  per  mile  were  $140,  leaving  the  real  net  income  from 
operation  $1,377  per  mile,  which  would  have  paid  6  per  cent  interest 
on  only  $22,950  per  mile.  For  the  year  ending  June  30,  1893,  the 
net  income  per  mile,  after  deducting  taxes,  was  $1,224,  which  would 
have  paid  6  per  cent  interest  on  $20,400  per  mile.  The  Commission's 
decision  was  rendered  May  29,  1894,  or  one  month  before  the  fiscal 
year  ending  June  30,  1894,  closed.  A\niile  the  statistics  for  that  year 
were,  of  course,  not  available,  still  the  Commission  was  presumably 
acquainted  with  the  general  trend  of  railroad  affairs.  When  these 
statistics  became  available  it  developed  that  the  net  income  from 
operations  per  mile,  after  deducting  taxes,  for  Group  V  was  $1,200; 
which  would  have  paid  6  per  cent  interest  on  $20,000  per  mile. 
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Manifestly  these  sums  were  far  less  than  the  actual  cost  or  the  rea- 
sonable value  of  the  southern  railroads,  including  their  equipment. 
When  the  Interstate  Commerce  Commission  disregards  such  sub- 
stantial and  essential  facts  as  these  and  makes  a  radical  reduction 
in  revenue  simply  on  paper  calculations  of  average  rates  per  ton  per 
mile,  and  average  cost  per  mile,  etc.,  in  various  parts  of  the  coimtry,  a 
striking  illustration  is  afforded  of  the  dangers  of  conferring  a  wide 
discretionary  power  of  rate  reduction  upon  an  administrative  bureau. 
No  responsible  railroad  man  would  ever  make  radical  reductiona  in 
rates  on  such  idle  theories  and  calculations,  but  a  commission  is  likely 
at  any  time  to  proceed  on  such  theories  with  an  unfortunate  disregard 
of  consequences. 

In  the  course  of  its  opinion  the  Commission  said : 

Even  pecuniary  enibarrassment  of  a  road  by  reason  of  insufficient  receipts 
from  all  sources  is  not  a  fact  that  will  warrant  malting  rates  on  a  portion  of  its 
traffic  unreasonably  high  for  the  acconipliabment  of  a  purpose  such  as  is  dis- 
closed in  these  cases. 

Thus  the  Commission  was  proposing  to  correct  a  theoretical  and 
really  imaginary  wrong  by  the  imposition  of  a  very  real  and  disas- 
trous reduction  of  revenues,  already  far  too  small  to  meet  perfectly 
legitimate  requirements. 

The  Commission  further  said : 

It  Is  believed,  moreover,  that  the  reduction  in  rates  ordered  In  these  cases 
will  result  in  a  corre8iK>nding  increase  in  the  tonnage  of  the  roads  In  the  traffic 
affected  and  that  the  revenue  therefrom  will  be  augmented  rather  than  lessened. 
This,  at  any  rate,  will  be  the  natural  tendency  of  the  change. 

If  the  Government  stood  back  of  the  Commission,  prepared  to  make 
good  the  deficits  which  would  result  if  such  assumptions  of  the  Com- 
mission should  turn  out  to  be  incorrect,  there  would  be  less  injustice 
in  giving  such  a  power  to  the  Commission,  and  very  probably  the 
Commission  would  be  much  more  cautious  in  making  such  assump- 
tions if  it  felt  that  the  Government  instead  of  the  railroads  would 
have  to  stand  the  loss.  But  under  any  rate-making  power  proposed 
the  only  consolation  the  railroads  would  have  if  the  traflSc  should  not 
be  increased  (and  I  believe  the  uniform  opinion  of  railroad  people 
in  that  instance  was  that  it  would  not  be  increased)  would  be  that 
the  failure  to  realize  the  increased  traffic  was  unnatural,  and  "  at  any 
rate  "  the  "  natural  tendency  "  ought  to  have  been  to  increase  their 
revenue. 

In  the  Commission's  statistics  for  the  year  ending  June  30,  1894, 
occurred  this  language: 

It  should  t>e  noted  that  not  in  the  history  of  transportation  in  the  United  States 
has  such  a  large  percentage  of  railway  mileage  been  under  the  control  of  re- 
ceiverships as  on  June  30,  1804.  ♦  •  •  This,  as  a  record  of  insolvency,  is 
without  a  parallel  in  previous  history  of  American  railways,  except  it  be  in  the 
period  from  1838  to  1842. 

These  conditions  must  have  been  known  to  the  Commission  in  a 
general  way  when  it  delivered  its  opinion  in  these  cases  May  29, 1894, 
yet  it  was  content,  on  a  series  of  theories  and  fictions,  to  order  a  rad- 
ical reduction  in  the  revenues  of  the  railroads  in  one  of  the  sections 
of  the  country  where  these  financial  difficulties  were  most  serious  and 
widespread. 

In  1893  it  had  become  necessary  for  the  railroads  to  make  Ux^ 
reductions  in  wages  paid  to  their  employees  axvdi  \jo  Te^MQfc>Jcve.Tv\y:«^^^ 
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of  their  employees  to  the  lowest  possible  force  with  which  the  rail- 
roads could  be  kept  in  operation.  Every  possible  economy  had  been 
resorted  to,  and  yet  the  Interstate  Commerce  Commission  came  along 
and  ordered  serious  additional  reductions  in  revenues. 

I  know  of  no  case  more  strikingly  illustrative  of  the  danger  to  the 
owners  of  railroad  properties  and  to  the  wage-earners  dependent  upon 
the  railroads  from  giving  the  rate-making  power  to  an  administra- 
tive bureau. 

This  case  likewise  illustrates,  as  has  heretofore  been  pointed  out, 
how  readily  commercial  conditions  may  be  upset  by  the  orders  of  such 
a  tribunal.  Jud^  Clements  practically  aamitted  in  his  statements 
liefore  the  committee  that  there  had  been  no  complaint  or  investiga- 
tion as  to  the  relative  situation  of  Chicago  and  Cincinnati  in  their 
competition  for  the  southern  trade,  and  yet  in  some  important  partic- 
ulars the  Commission's  order  changed  that  relative  situation.  Like- 
wise there  had  been  no  complaint  or  investigation  as  to  the  relative 
rates  as  between  Chattanooga  and  Knoxville  or  Eorae  and  Atlanta, 
or  any  of  the  other  points  in  the  South  whose  long  standing  relative 
adjustments  were  disturbed  by  the  Commission's  order. 

This  case  further  illustrates  the  sweeping  generality  of  the  action 
of  an  administrative  bureau  after  it  gets  in  full  swing.  Of  course, 
at  the  outset  the  Interstate  Commerce  Commission  would  never  have 
dreamed  of  making  such  a  general,  far-reaching,  and  radical  order, 
yet  six  years  of  the  habit  or  making  rates  for  the  railroads  brought 
it  to  the  point  where  it  made  the  order  without  hesitation.  It  shows 
how  unsafe  it  is  to  expect  that  an  administrative  bureau  will  not  use 
the  power  conferred  upon  it.  If  Congress  does  not  wish  the  power 
to  regulate  commerce  to  be  used  in  tnis  fashion  it  had  better  not 
transfer  that  power  to  any  administrative  tribunal. 

THE   SOCLAL   CIRCLE   CASE. 

Judge  Clements  attempts  to  justify  the  action  of  the  Interstate 
Commerce  Commission  in  the  Social  Circle  Case  in  reducing  the  rate 
from  Cincinnati  to  Atlanta  from  $1.07  per  100  pounds  on  first  class 
to  $1  per  100  pounds,  by  saying  that  the  single  witness  whose  testi- 
mony was  heard  on  the  question  of  the  reasonableness  of  the  rate  was 
vice-president  of  the  line  from  Cincinnati  to  Chattanooga.  The  exact 
language  of  the  Commission  with  respect  to  this  matter  is  found  on 
pages  750  and  751  of  volume  4,  Interstate  Conmierce  Commission  Re- 
ports, as  follows : 

The  only  testimony  offered  or  heard  as  to  the  reasonableness  of  the  rate  to 
Atlanta  in  question  was  that  of  the  vice-president  of  the  Cincinnati,  New  Orleans 
and  Texas  Pacific  Company,  whose  deposition  was  taken  at  the  instance  of  said 
company.  The  witness  testified  that  he  had  been  in  the  railroad  service  about 
twenty-six  years  and  had  much  to  do  with  rates  during  all  that  time,  and  that 
he  considered  $1.01  per  hundred  pounds  in  less  than  carloads  a  reasonable  rate 
on  first-class  freight  from  Cincinnati,  Ohio,  to  Atlanta,  Ga.  This  statement  or 
estimate  of  the  rate  from  Cincinnati  to  Atlanta  we  believe  is  fully  as  high  as 
it  may  reasonably  be,  if  not  higher  than  it  should  t>e ;  but  without  more  thorough 
investigation  than  it  is  now  practicable  to  malce  we  do  not  feel  Justified  In 
determining  upon  a  more  moderate  rate  than  $1  per  100  pounds  of  first-class 
freight  in  less  than  carloads. 

Judge  Clements  says  that  this  testimony  was  regarded  as  an  admis- 
sion on  the  part  of  the  railroads.    The  gentleman  giving  this  testi- 
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mony  had  no  authority  to  bind  any  line  by  his  admission  except  the 
Cincinnati,  New  Orleans  and  Texas  Pacific.  He  had  no  authority  to 
bind  any  of  the  various  lines  leading  from  Chattanooga  to  Atlanta. 
He  had  no  authority  to  bind  the  Louisville  and  Nashvilfe  or  the  Nadi- 
ville,  Chattanooga  and  St.  Louis,  which  together  constitute  a  route 
from  Cincinnati  to  Atlanta,  and  were  vitally  interested  in  the  rate. 
The  Commission  knew,  or  ought  to  have  known,  that  a  reduction  from 
Cincinnati  to  Atlanta  would  involve  the  same  reduction  from  Louis- 
ville, Evansville,  Cairo,  Memphis,  New  Orleans,  and  possibly  every 
point  on  the  Gulf.  The  Commission  had  no  right  to  treat  the  state- 
ment of  a  single  railroad  man  as  an  admission  binding  all  the  rail- 
roads interested  in  all  the  traffic  affected.  The  C/ommission  is  given 
by  the  interstate-commerce  act  the  widest  powers  of  investigation,  so 
there  would  seem  to  l)e  no  excuse  for  it  to  make  reductions  without 
"  thorough  investigation."  The  Conmiission  would  never  in  the  first 
year  or  two  of  its  existence  have  thought  of  making  a  sweeping  reduc- 
tion of  this  character  without  careful  investigation.  The  fact  that  it 
was  willing  to  do  so  in  1891  shows  the  striking  increase  in  its  read- 
iness to  interfere  with  long-established  rates. 

PETITIONS  FOR  AND  AGAINST  THE  RATE-MAKING   POWER. 

Judge  Clements  indicates  great  impatience  because  "  a  lot  of  rail- 
way conductors  and  switchmen  and  railway  employees  of  various 
sorts"  have  sent  in  petitions  protesting  against  the  rate-making 
power.  He  intimates  that  these  men  do  not  know  enough  about 
what  they  are  talking  about  to  afford  the  committee  any  information. 
Presumably  "  these  men  "  know  at  least  as  much  about  this  subject 
as  the  very  large  number  of  citizens  to  whom  the  Interstate  Com- 
merce Conmiission  officially  applied  by  its  circular  letter  of  February 
3,  1900,  with  the  request  that  they  take  action  expressing  their 
approbation  and  support  to  the  Senators  and  Representatives  from 
their  respective  States  and  to  the  Committees  on  Interstate  and 
Foreign  Commerce  of  the  United  States  Senate  and  House  of  Repre- 
sentatives at  Washington. 

WHO  DRAFTED  THE  RATE-MAKING  BILLS? 

Judge  Clements  seems  quite  indignant  at  the  suggestion  that  any- 
body connected  with  the  Interstate  Commerce  Commission  drafted 
the  Townsend  bill.  The  presumption  is  that  he  thinks  such  sugges- 
tion imputes  an  improper  action  to  the  Commission.  Yet  I  believe 
it  has  never  been  denied  that  Senate  bill  1439,  in  the  Fifty-sixth 
Congress,  first  session — which  was  the  bill  for  which  the  Commission 
sou^t  indorsements  in  its  official  circular  letter  of  February  3, 1900 — 
was  drafted  by  one  of  the  members  of  the  Commission  and  by  him 
submitted  to  a  commercial  organization  at  Chicago. 

This  bit  of  history  is  further  interesting  as  showing  that  the  Com- 
mission's protests  that  it  is  not  seeking  any  power  ought  to  be  taken 
with  some  qualification.  Senate  bill  1439  cut  out  o?  the  long  and 
short  haul  section  the  words  "  under  substantially  similar  circum- 
stances and  conditions,"  thus  making  it  an  ironclad  prohibition  of 
charging  more  for  a  short  than  for  a  long  haul  except  when 
authorized  by  the  CommissioiL    This  would  hav^  \x\aAfe  >Jftfe  ^^\sir 
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mission  the  rate  makers  for  all  the  roads  and  imposed  upon  them  a 
superhuman  task,  as  declared  by  Judge  Cooley  in  1887.  Thus  this 
single  provision  of  this  bill  would  have  given  the  Commission  the 
most  enormous  power,  and  the  bill  was  drafted  by  a  member  of  the 
Commission  and  popular  support  for  it  was  officially  solicited  by  the 
Commission. 

This  bill  further  empowered  the  Conunission  to  provide  a  uniform 
national  freight  classification,  which  would  have  miposed  upon  the 
Commission  an  enormous  task  and  invested  it  with  tremendous 
power.  It  further  conferred  upon  the  Commission  power  to  make 
rates,  leaving  it,  of  course,  to  the  Conmiission's  discretion,  as  do  all 
the  rate-making  bills,  to  determine  how  many,  rates  it  would  make. 
If,  therefore,  the  Commission  deems  it  improper  to  draft  bills  giving 
it  more  power,  and  to  solicit  support  for  such  measures,  it  has  radi- 
cally changed  its  mind  in  the  last  five  years. 

SENATE   DOCUMENT   257. 

Judge  Clements,  by  way  of  comment  upon  the  severe  and  detailed 
criticisms  which  have  been  placed  before  the  committee  relative  to 
the  Commission's  response  to  the  Senate  concerning  advances  in  rates, 
which  was  incorporated  in  Senate  Document  257,  says  it  is  idle  to 
deny  that  the  great  increase  in  rates  on  many  hundred  leading  prod- 
ucts played  no  part  in  the  increase  of  revenue  in  1903  over  1899.  No 
one  has  denied  that  fact.  Nobody  has.claimed  that  advances  in  i-ates 
did  not  play  a  part  in  the  increased  revenue.  But  Judge  Clements 
wholly  tails  to  refute  or  explain  a  single  one  of  the  numerous  grave 
criticisms  upon  the  work  of  the  Commission  in  furnishing  the  Senate 
with  such  maccurate,  incomplete,  one-sided,  and  misleading  infor- 
mation. 

Judge  Clements  says  that  where  the  roads  are  all  congested  and 
the  centers  are  congested  the  freight  would  move  then  by  the  direct 
and  short  line,  so  as  to  relieve  congestion  the  quickest.  This  supports 
the  suggestions  which  have  been  made  to  the  committee,  by  way  of 
criticism  on  Senate  Document  257,  that  on  account  of  the  congestion 
in  1903  traffic  did  move  by  direct  lines,  which  probably  in  1899  moved 
by  circuitous  routes;  that  therefore  there  was  relatively  much  more 
duplication  of  the  tons  reported  as  carried  in  1899  than  in  1903,  and 
hence  that  the  basis  of  comparison  used  by  the  Commission  was  not 
only  unreliable,  but  very  unfair  to  the  railroads.  As  has  also  been 
pointed  out,  the  consolidation  of  lines  in  1903  which  were  not  con- 
solidated in  1899  led  to  a  relative  diminution  of  the  duplication  in 
1903  and  still  further  increased  the  unreliability  and  unfairness  of 
the  basis  of  comparison  which  the  Commission  used.  It  has  also  been 
pointed  out  that  the  Commission  itself  has  been  fully  aware  of  these 
conditions. 

In  the  Statistics  of  Railways  in  the  United  States  for  1898, 
the  Commission,  on  page  25,  pointed  out  that  it  was  "  impossible  to 
determine  the  aggregate  tonnage  of  the  railways  with  accuracy,"  and 
that  "  the  true  units  of  transportation  are  the  number  of  passenger 
miles  and  ton-miles  accomplished,  and  not  the  number  of  passengers 
and  tons  carried.  All  import-ant  countries,  England  alone  exoepted, 
acknowledge  this  to  be  the  only  basis  of  safe  comparison  in  railway 
statistias."  Heretofore,  in  making  comparisons  of  changes  in  revenue 
from  year  to  year,  the  Coiimviss\^oii\i'Bi^\\sK^>i^^  basis. 
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It  must  be  borne  in  mind  that  where  the  number  of  tons  carried 
can  be  arrived  at  with  precision  and  without  duplication  and  where 
the  average  haul  per  ton  is  the  same  for  two  years  it  is  entirely  imma- 
terial whether  the  basis  of  comparison  is  the  number  of  tons  carried 
or  the  number  of  ton-miles,  because  the  only  varying  factor  as  be- 
tween the  number  of  tons  carried  and  the  number  of  ton-miles  is  the 
average  haul  per  ton.  Upon  the  best  calculation  which  the  Interstate 
Commerce  Commission  could  make  it  found  that  the  average  haul 
of  all  the  railways  in  the  United  States,  regarded  as  a  system  was 
242.45  miles  in  1899  and  242.35  mile.s  in  1903  (see  p.  67,  Statistics  of 
Railways  in  the  United  States  for  1903) ;  in  other  words,  from  the 
best  computations  the  Commission  could  make  it  was  apparent  to  the 
Commission  that  the  ton-miles  would  give  substantially  the  same 
result  as  the  tons  carried  if  the  tons  carried  were  figured  on  a  reliable 
basis.  There  was,  therefore,  no  occasion  for  the  Commission's  re- 
sorting to  the  novel  method  of  using  the  tons  carried  instead  of  the 
ton-miles,  and  absolutely  no  excuse  for  its  using  the  total  tons  car- 
ried on  all  the  railroads,  which  made  no  allowance  whatever  for  dupli- 
cation. On  the  ton-mile  basis  the  increase  of  revenue  in  1903  over 
1899  was  only  $67,000,000.  By  using  a  grossly  erroneous  method  the 
Commission  produced  a  result  of  $155,000,000. 

It  is  interesting  to  note  that  when  the  Commission  came  to  figure 
the  average  haul  per  ton  of  all  the  railways  regarded  as  a  system, 
in  1899,  it  used  approximately  510,000,000  as  the  total  number  oi 
tons  carried,  and  when  it  came  to  figure  this  same  item  for  1903  it 
used  approximately  714,000.000  as  the  number  of  tons  carried; 
510,000,000  for  1899  and  714,000,000  for  1903  were  the  best  approxi- 
mations which  the  Commission  could  make  to  eliminate  the  inevitable 
duplications  in  the  reports  of  tons  carried.  .  It  showed  an  increase  of 
40  per  cent  in  the  tons  carried  in  1903  over  1899,  but  when  the  Com- 
mission was  making  a  report  to  the  Senate  for  the  purpose  of  influ- 
encing public  sentiment  on  the  question  of  alleged  advances  in  rail- 
road rates  it  omitted  to  use  the  factors  in  arriving  at  the  average  rate 
per  ton  for  all  the  railroads  cone^idered  as  a  system  which  it  had  uni- 
formly used  in  arriving  at  the  average  haul  per  ton  of  all  the  rail- 
roads considered  as  a  system,  and  used  the  total  of  tons  earned,  as 
reported  by  all  the  railroads,  with  the  result  that  it  showed  an  increase 
of^considerably  less  than  30  per  cent  in  the  number  of  tons  carried. 
In  other  words,  through  ignorance  or  design  the  Commission  used 
an  unreliable  basis,  which  undoubtedly  exaggerated  the  tonnage  car- 
ried in  1899  and  correspondingly  reduced  the  rate  per  ton,  and  unduly 
minimized  the  tonnage  carried  m  1903  and  correspondingly  increased 
the  average  rate  per  ton,  with  the  unfair  and  misleading  results 
already  referred  to. 

Judge  Clements  proceeds  to  explain  the  difficulties  of  eliminating 
the  duplication  in  tonnage,  but  he  does  not  explain  why  the  Com- 
mission went  to  the  trouble  of  taking  this  basis,  \vhich  it  knew  was 
unreliable,  when  it  had  the  ton-mile  basis,  which  it  had  always 
declared  was  far  more  reliable,  and  when  from  the  best  computations  ^ 
the  Commission  could  make  it  knew  that  the  average  haul  per  ton 
was  practically  the  same  in  1903  and  1899,  and  therefore  tnat  the 
tons-carried  basis,  if  accurate,  was  bound  to  produce  practically  the 
same  figure  as  the  toli-mile  basis. 
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Judge  Clements  says  that,  figuring  on  the  entire  returns  for  1903 
as  against  1899,  the  increase  in  revenue  due  to  increase  in  the  avera^ 
rate  per  ton  was  about  $104,000,000.  But  this  is  still  upon  the  rad- 
ically erroneous  basis  of  the  aggregate  of  the  tons  carried  by  each 
separate  line,  thus  involving  the  duplications  which  the  Conunission 
itself  attempts  to  discard  when  it  figures  the  average  haul  per  ton, 
but  which  it  seems  perfectly  willing  to  take  advantage  of  when  it  Ls 
figuring  the  average  rate  per  ton. 

Judge  Clements  makes  no  explanation  of  the  Commission's  failure 
to  report  the  increased  expenses  for  1903,  which  it  not  only  had  in 
reports  on  file  with  it,  but  which  it  had  worked  up  months  before  it 
had  submitted  the  information  as  to  advances  in  rates  to  the  Senate; 
nor  does  he  seek  to  explain  the  erroneous  statement  in  that  document 
that  the  low-grade  tonnage  had  relatively  increased,  whereas  the 
opposite  was  the  case ;  nor  does  he  se>ek  to  explain  the  palpable  errors 
the  Commission  made  in  figuring  the  increase  in  revenue  resulting 
from  the  advances  in  rates  on  lumber.  In  fact.  Judge  Clements  does 
not  answer  or  palliate  a  single  one  of  the  criticisms  upon  this 
document. 

Statement  of   Interstate   Commerce   Commissioner  Martin   A. 

Knapp. 

Mr.  Knapp  appeared  before  the  committee  on  the  twenty-eighth 
day,  Saturday,  May  20,  1905. 

PROHIBITING    REDUCTIONS    OF    RATES    EXCEPT    UPON    THIRTY    OR    SIXTY 

days'   NOTICE. 

Mr.  Knapp  says  a  very  prominent  traffic  official  thinks  rates  should 
not  be  reduced  on  less  than  ninety  days'  notice;  that  the  late  Judge 
Green,  at  one  tkne  general  counsel  or  the  Vanderbilt  System,  sug- 
gested that  rates  ought  not  to  be  reduced  except  upon  sixty  days' 
notice;  that  the  class  rates  in  official  classification  territory  have 
not  been  changed  for  many  years;  that  the  rates  on  cotton  have  not 
been  changed  for  many  years;  that  therefore  and  in  order  to  avoid 
the  possibility  of  discrimination  by  "  midnight  tariffs "  Congress 
should  prohibit  rates  from  l>eing  reduced  on  less  than  thirty  or  sixty 
days'  notice,  except  upon  special  permission  from  the  Commission 
in  emergencies.  I  suggest  that  Mr.  Knapp's  premises  are  not  suffi- 
ciently broad  to  justify  his  conchision,  and  that  the  evil  which  he 
desires  to  cure  is  not  sufficiently  serious  to  justify  such  a  far- 
reaching  remedy.  It  can  not  be  assumed  that  traffic  officers  generally 
will  indorse  the  statement  of  the  distinguished  traffic  officer  to  whom 
Mr.  Knapp  refers,  or  the  general  counsel  of  railroads  generally  will 
indorse  the  view  of  the  general  counsel  of  the  Vanderbilt  System. 
It  can  not  be  assumed  that  because  class  rates  may  not  vary  fre- 
quently and  that  because  rates  on  cotton  may  be  stable  therefore 
there  is  not  a  very  vital  necessity  to  the  commerce  of  the  country  that 
many  rates  on  specific  commodities  may  be  reduced  on  very  short 
notice.  While  unlawful  discriminations  bv  midnight  tariffs  have 
of  course  occurred,  it  has  not  been  established  that  it  is  an  evil 
of  very  large  proportions  relatively  considered.  Indeed  where  an 
unjust  discrinunation  occurs  through  the  operation  of  a  midnight 
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tariff  a  remedy  could  probably  be  found  under  the  present  law,  and 
if  not,  the  law  could  be  changed  so  as  to  make  an  adequate  remedy. 
If  a  carrier  reduces  its  rate  and  moves  a  large  quantity  of  traffic  for 
a  single  shipper  and  a  few  days  later  advances  its  rate  to  the  former 
figure,  and  a  competitor  of  that  shipper  has  to  pay  the  higher  rate, 
there  ought  to  be  no  difficulty  in  making  that  a  prima  facie  case  oi 
unjust  discrimination  and  in  putting  the  burden  upon  the  carrier  to 
show  that  the  change  of  rates  was  made  in  good  faith  and  as  the 
result  of  legitimate  business  conditions.  Certainly  as  the  rates  are 
published  there  is  no  possible  difficulty  about  getting  the  evidence. 

The  business  of  transportation  is  so  intensely  practical  and  is  so 
interwoven  with  changing  commercial  conditions  which  do  not  ad- 
mit of  precise  classification  and  definition  in  advance  of  their  occur- 
rence that  it  is  exceedingly  unwise  to  hamper  business  with  inelastic 
provisions  except  when  they  are  absolutely  required.  To  authorize 
the  Commission  to  suspend  the  law  in  emergencies  would  not  give 
the  desired  elasticity,  because  the  Commission,  if  it  took  the  time  to 
act  intelligently  upon  applications,  could  not  act  with  sufficient 
promptness  to  give  the  desired  relief. 

After  all  is  said  there  can  be  no  doubt  that  one  of  the  most  salu* 
tary  rej^lating  agencies  is  publicity,  and  if  a  carrier  commits  unjufll 
discriminations  only  through  changing  its  published  rates  it  cM 
certainly,  by  sufficient  attention  on  the  part  of  the  administrativd 
bureau  charged  with  the  enforcement  oi  the  law,  be  visited  with 
such  penalties  as  to  prevent  a  recurrence  of  such  practice.  On  the 
other  liand,  the  direct  result  of  prohibiting  reductions  in  rates  except 
upon  thirty  days'  notice  would  be  to  encourage  secret  departures 
from  the  tariff  rates  in  order  to  meet  perfectly  legitimate  and  urgent 
commercial  conditions  which  otherwise  could  not  be  met.  One  pow- 
erful influence  in  securing  publicity  is  such  elasticity  in  the  law  as 
makes  it  practicable  to  adjust  and  change  published  rates  so  as  to 
meet  commercial  conditions. 

A  striking  illustration  of  this  is  the  operation  of  the  long  and 
short  haul  law.  The  Commission  has  ho^eji  disposed  to  criticise  the 
railroads  in  the  South  for  charging  less  for  the  long  than  the  short 
haul  and  to  praise  railroads  in  trunk-line  territory  for  so  adjusting 
the  rates  as  to  make  the  rates  for  the  long  haul  not  less  than  the 
short  haul.  One  result  of  this  divergent  practice  has  been  that 
there  has  been  remarkably  little  rate  cutting  in  the  South;  the  rail- 
roads have  met  competitive  conditions  at  the  competitive  points  by 
published  rates  which  were  always  subject  to  correction  if  they  were 
not  really  justified  by  competitive  conditions  beyond  the  control  of 
the  particular  railroad  which  might  be  complained  of.  (The  Inter- 
state Commerce  Commission  to  the  contrary  notwithstanding,  it  is 
perfectly  clear,  under  the  decisions  of  the  Supreme  Court,  that  the 
present  long  and  short  haul  law  is  susceptible  of  enforcement  so  as 
to  accomplish  fully  every  purpose  for  which  it  could  have  been 
enacted.)  On  the  other  hand,  it  is  no  doubt  true  that  the  railroads 
in  trunk-line  territory  found  themselves  from  time  to  time  face  to 
face  with  overwhelming  commercial  conditions  which  required  the 
reduction  of  rates  on  commodities  like  grain  at  competitive  points, 
but  which  did  not  apply  at  all  to  noncompetitive  points,  and  un- 
doubtedly a  powerful  influence  encouraging  a  departusft  Iywcl  ^gss^- 
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lished  rates  at  competitive  points  was  the  great  embarrassment  which 
would  have  resulted  in  changing  all  the  intermediate  rates  on  the 
same  commodity  which  were  not  affected  by  the  same  conditions. 

To  prohibit  reductions  in  rates  except  upon  thirty  or  sixty  days' 
notice  would  place  an  additional  difficulty  in  the  way  of  coniuctiiig 
certain  important  branche^s  of  the  railroad  business  publicly  and  in 
accordance  with  law.  It  is  not  contended  that  such  a  prohibition 
would  justify  departures  from  the  tariff  rates,  but  the  contention 
simply  is  that  human  nature  can  not'  be  legislated  out  of  existence 
either  in  shippers  or  in  railroad  officials  and  that  the  more  nearly  it  is 
made  practicable  to  conduct  business  according  to  commercial  condi- 
tions under  published  rates  the  less  likelihood  there  will  be  of  con- 
ducting it  according  to  commercial  conditions  on  secret  rates. 

PREVENTION    OF   REBATES. 

Mr.  Knapp  says  that  at  an  early  date  after  the  interstate-commerce 
act  went  into  effect  Judge  Grosscup  held  that  "  You  could  not  convict 
II  carrier  for  paying  a  rebate  unless  you  proved  that  for  like  contem- 
poraneous service  it  charged  somebody  else  more." 

Mr.  Knapp  further  says  that  for  eight  years  the  Commission  was 
asking  Congi'ess  to  change  the  law  so  as  to  make  any  departure  in  the 
tariff  rate  an  offense. 

I  am  at  a  loss  to  understand  how  so  careful  a  man  as  Mr.  Knapp 
could  have  fallen  into  such  an  inadvertence.  Doubtless  the  case  to 
which  he  refers  was  the  case  of  the  United  States  against  Hanley 
(71  Fed.  Rep.,  672),  in  which  the  district  court  for  the  northern 
district  of  Illinois,  presided  over  by  Judffe  Grosscup,  considered 
motions  to  quash  the  indictments.  lie  held  that  the  counts  of  the 
indictments  under  consideration  which  attempted  to  allege  an  unjust 
discrimination  in  violation  of  section  2  of  the  interstate-commerce 
act  were  insufficient  because  they  failed  to  allege  facts  showing  thai 
anybody  had  been  discriminated  against.  But  Judge  Grosscup  went 
further  with  respect  to  other  counts  of  the  indictments  and  held 
directlv  the  contrary  of  what  Mr.  Knapp  says  Judge  Grosscup  held, 
as  is  snown  by  the  following  language  on  pages  674  and  675  of  the 
court's  opinion : 

But  the  interstate-commerce  act  was  not  intended  solely  to  prevent  unjust 
discrimination.  It  was  meant,  as  well,  to  prevent  extortionate  rates,  and, 
looking  thereto,  provision  was  made  that  the  carrier  should  schedule  his  rates 
with  the  Interstate  Conniierce  Commission,  and  ui)on  their  approval  should 
publish  the  same,  wherel)y  sucli  schedule  should  be  a  fixed  and  uniform  rule 
of  charge  during  the  r>erlod  of  its  existence.  To  make  this  effective,  and  so 
effective  that  the  shipper  might  not  only  safely  rely  upon  it  as  the  maximum 
of  his  own  expenditure  for  transiwrtatiou,  but  also  as  the  minimum  of  the 
expenses  of  his  rival  for  the  same  service.  It  was  made  unlawful  for  a  carrier 
to  collect  or  receive  from  any  person  a  greater  or  less  comiiensatlon  for  the 
transportation  of  proi)erty  than  is  specified  in  such  published  schedule.  Another 
provision  of  the  act  makes  any  officer  of  a  corporation  carrier  willfully  doing 
the  things  prohibited  equally  guilty.  I  am  of  the  opinion  that  the  first  and 
third  counts  of  tlie  indictment  against  Reinliart  and  Hanley  state  a  good  case 
under  these  provisions.  These  counts  of  the  indictment,  as  already  recited, 
aver  that  the  railroad  company  in  question  was  a  common  carrier  t>etween 
Kansas  City  and  Chicago;  that  the  rate  in  force  between  these  points  for  live 
stock  during  the  period  from  April  to  November.  1892,  was  2,31  cents  per  100; 
that  the  defendants  were  officers  of  the  carrier  and  as  such  officers  demanded, 
collected,  and  received  from  the  shipper  on  account  of  shipments  of  live  stock 
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made  during  that  period,  namely,  more  than  100  carloads  of  such  live  stock, 
the  schedule  rate  then  in  force;  and  that,  in  October  following,  they  unlawfully 
and  willfully  gave  and  paid,  and  caused  to  be  given  and  paid,  and  willingly 
suffered  to  be  given  and  paid  to  the  shipper  a  rebate  of  $5  uiwn  each  carload 
so  transported.  The  facts  thus  set  forth  exhibit  a  transaction  or  series  of 
transactions  which  resulted  in  the  shipper  procuring  the  transportation  of  his 
live  stock  between  two  States  at  a  rate  less  than  the  schedule  rate  then  in 
force — a  result  brought  about  by  the  willful  acts  or  sufferance  of  the  officers 
of  the  corporation  carrier. 

READJUSTMENT   OF   RATES   BETWEEN    LOCALITIES. 

Mr.  Knapp  refers  to  the  enormous  power  now  in  the  hands  of  the 
railroads  over  the  comparative  prosperity  of  different  localities. 
He  does  not  seem  to  realize  that  there  are  both  practical  and  legal 
limitations  upon  this  power  which  would  not  exist  if  the  power  were 
transferred  to  the  Interstate  Commerce  Commission.  Some  of  the 
practical  limitations  are  that  railroad  officers  have  to  and  do  deal 
with  the  facts  and  do  not  inake  rates  upon  theorias,  as  commissions 
are  likely  to  do  and^s  they  have  very  frequently  done;  the  railroads 
are  charged  with  direct  responsibility  for  the  welfare  of  places  on 
their  lines,  and  at  least  w^hen  it  comes  to  a  contest  between  places  oa 
their  lines  and  places  on  the  lines  of  other  railroads  are  thoroughly 
identified  in  interest  with  the  places  on  their  lines:  the  railroad 
officers  are  far  better  advised  as  to  the  facts,  both  those  having  direct 
and  indirect  bearing  upon  tlie  situation,  than  any  commission  could 
possibly  be  (for  example,  railroad  officers  would  never  overturn  long- 
standing and  satisfactory  rate  adjustments  between  competing  locau- 
ties,  as  the  Commission  attempted  to  do  in  the  Maximum  Rate  Case) ; 
the  result  is  that  railroad  officers  are  far  more  likely  to  adjust  rates 
in  strict  accord  with  laws  of  trade  than  any  commission  is  likely  to 
do,  and  it  is  far  l)etter  in  the  long  run  to  have  commercial  aflfairs 
conducted  according  to  the  laws  of  trade  than  according  to  the  views 
of  an  administrative  bureau.  The  striking  legal  limitation  upon  the 
act  of  the  railroads  is  that  if  they  depart  from  the  bona  fide  observ- 
ance of  trade  conditions  and  substitute  arbitrary  or  oppressive  action 
the  courts  can,  under  the  present  law,  afford  a  swift  and  sure  cor- 
rection, and  in  doing  this  the  courts  are  not  embarrassed  by  any 
sanctity  attaching  to  the  action  of  the  railroad  officers;  whereas  in 
the  case  of  a  commission  it  is,  as  has  lK»en  stated  by  Mr.  Prouty, 
practically  as  free  from  control  as  is  Congress  itself,  and  at  any  rat<5 
its  improper  action  will  not  be  corrected  by  the  courts  except  where 
it  is  manifestly  wrong  or  outrageous.  Moreover,  despite  all  that 
has  been  said  about  railroad  consolidations,  the  fact  remains  that 
there  are  a  large  number  of  entirely  independent  railroad  systems 
in  this  country,  each  working  for  the  development  of  its  own  part 
of  the  country.  To  give  the  Commission  the  power  which  is  sought 
to  make  minimum  or  absolute  rates  and  thereby  change  the  relative 
commercial  importance  of  places  whenever  the  Commission  chose  to 
do  so  would  create  a  centralized  power  over  the  commerce  of  this 
country  which  does  not  exist  anywhere  in  any  form  at  this  time. 

Mr.  Knapp  also  assumes  that  the  present  tendency  of  railroad-rate 
adjustments  is  to  concentrate  industry  rather  than  to  diffuse  it,  and 
that  the  action  of  an  Interstate  Commerce  Commission  would  have 
the  contrary  effect.     In  view  of  the  constantly  increasing  develop- 
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ment  of  strictly  local  points  on  the  lines  of  all  the  railroads  in  this 
country  and  oi  the  perfectly  obvious  motive  on  the  part  of  the  rail- 
roads to  develop  their  local  poinN,  the  assumption  that  the  present 
rate  adjustment  tends  to  centralize  rather  than  to  diffuse  industry 
and  commerce  must  be  incorrect.  On  the  other  hand,  the  entire 
history  of  the  Interstate  Commerce  Commission  shows  that  its  tend- 
ency has  been  in  the  direction  of  centralizinff  industry  and  com- 
merce. In  the  celebrated  Milk  Case,  if  its  interference  with  the  rates 
had  had  any  effect  at  all  it  would  have  been  to  encourage  the  Cen- 
tralization of  the  New  York  dairy  business  at  points  in  the  imme- 
diate vicinity  of  New  York  City.  Governor  Cummins  is  of  the  opin- 
ion that  the  Commission's  action  in  the  Iowa  packing-house  cases 
resulted  in  destroying  the  packing-house  industry  in  Iowa  and  con- 
centrating it  at  Chicago.  The  history  of  rate  adjustments  made  by 
foreign  governments  upon  exactly  the  same  principles  to  which  the 
Interstate  Commerce  Commission  has  always  shown  an  adherence 
shows  that  such  principles  do  inevitably  lead  to  centralization  rather 
than  to  diffusion  of  inuustry  and  commerce. 

THE   POWER  OF   CONGRESS   TO   CORRECT   UNLAWFUL  TARIFF   RATES. 

Mr.  Knapp  announces  the  proposition  that  a  tariff  rate  is  a  law — 
**  a  rule  of  action  of  general  application  " — and  that  "  if  that  law  is 
wrong  the  only  thing  to  do  is  to  change  the  law,"  and  that  "  in  the 
very  nature  of  the  case  the  proposal  to  use  the  methods  of  a  court  to 
deal  with  a  purely  legislative  question  is  incongruous  and  unsuitable." 

The  only  tariff  rates  in  this  country  which  are  laws  are  the  tariffs 
or  rates  established  by  State  railroad  commissions.  Yet  it  is  a  well- 
recognized  jurisdiction  of  tlie  court  to  correct  these  laws  whenever 
they  violate  the  rights  of  the  railroad  company.  So  far,  therefore, 
from  l)eing  incongruous  and  unsuitable,  it  is  a  perfectly  natural 
and  usual  method  of  changing  tariff  rates  which  are  in  fact  laws  for 
a  court  to  re(|uire  them  to  be  changed  when  thev  violate  rights  pro- 
tected by  the  Constitution.  But  rates  establislied  by  the  railroad 
companies  are  not  laws;  it  has  always  been  an  unquestioned  juris- 
diction in  the  courts  to  consider  whether  these  rates  were  reasonable 
and  just. 

Mr.  Knapp  makes  the  statement  that  every  authority  denies  that 
a  court  will  maintain  an  action  the  object  and  purpose  of  which  is 
to  reduce  a  freight  rate.  I  am  not  aware  of  any  authority  which 
denies  this  proposition.  As  T  j)ointed  out  in  my  comments  on  Mr. 
Prouty's  statement  before  the  committee,  there  are  various  authori- 
ties which  support  the  proposition  that  under  the  interstate-commerce 
act  the  courts  can  entertain  an  action  for  the  direct  purpose  of  en- 
joining the  continuance  of  a  rate  unreasonably  high,  and  hence 
necessarily  for  the  purpose  of  reducing  that  rate;  and  that  in  the 
Cattle  Raisers'  Association  Case  this  point  was  directly  decided  by 
the  circuit  court  (94  Fed  Rep.,  272;  98  Fed.  Rep.,  173),  and  was 
necessarily  assumed  and  acted  upon  by  the  Supreme  Court  (186 
U.S.,  320). 

Mr.  Knapp  insists  that  to  attempt  to  correct  tariff  rates  for  the 
future  through  the  courts  would  be  "  to  enter  upon  some  years  of 
litigation  to  find  out  just  how  nmch  a  court  can  do,  how  much  it  will 
do,  and  how  it  will  do  it." 


REGULATION  OF  RAILWAY  RATES.  3777 

This  statement  is  hardly  warranted  in  view  of  the  fact  that  the 
courts  have  already  so  clearly  sustained  and  acted  upon  their  power 
to  employ  the  preventive  or  in  junctional  method  of  correcting  rates 
for  the  future,  which  Mr.  Knapp  frankly  admits  is  a  very  substantial 
remedv  whenever  it  is  applied.  Indeed,  since  the  judicial  method  of 
procedure  now  has  the  sanction  of  eighteen  years'  use  under  the 
interstate-commerce  act,  and  since  the  whole  question  of  the  extent 
to  which  Congress  can  delegate  its  power  to  regulat-e  commerce  to 
an  administrative  bureau  and  the  extent  to  which  that  action  can  be 
reviewed  by  the  courts  is  involved  in  very  great  obscurity  and  doubt, 
it  seems  that  the  argument  of  uncertainty  and  delay  applies  to  Mr. 
Knapp's  plan  of  giving  the  Commission  the  rate-mating  power 
rather  than  the  plan  of  continuing  to  correct  unlawful  rates  through 
judicial  procedure. 

Mr.  Knapp's  contention  that  to  give  the  Commission  the  power  to 
make  rates  would  not  be  "  any  radical  departure  from  the  theories 
and  plans  and  purposes  of  the  present  law  "  is  certainly  incorrect. 
The  theory  of  the  present  law  is  that  the  courts,  with  the  aid  of  the 
Commission,  will  prevent  violations  of  the  law.  Mr.  Knapp's  theory 
is  that  an  administrative  bureau  shall  be  authorized  to  make  selr-^ 
executing  standards  which  the  railroads  must  observe  in  order  to 
comply  with  the  law,  and  that  the  function  of  the  courts  shall  bef, 
merely  to  say  whether  this  administrative  bureau  has  transgressed 
the  powers  conferred  upon  it.  A  more  complete  and  radical  depar- 
ture and  revolution  in  the  method  of  dealing  with  the  subject  can  not 
be  imagined. 

Mr.  Knjtpp  questions  the  sincerity  of  those  who  oppose  his  plan 
of  turning  this  matter  over  to  an  administrative  bureau  and  who 
say  instead  that  ample  correction  can  be  and  ought  to  be  exercised 
through  the  courts.  He  seems  to  assume  that  the  only  question  is 
as  to  the  capacity  of  the  judges  on  the  one  hand  and  the  members 
of  the  Commission  on  the  other,  and  to  think  that  he  has  destroyed 
the  argument  to  which  he  is  opposed  when  he  satisfies  the  committee 
that  the  members  of  the  Commission  have,  as  a  rule,  been  well  quali- 
fied to  act  as  Federal  judges.  But  in  this  Mr.  Knapp  misses  the 
point  entirely.  Ixit  us  grant  that  all  the  members  of  the  Commission 
have  been  eminently  qualified  to  serve  as  members  of  the  Supreme 
Court  of  the  United  States;  it  does  not  follow  that  it  would  be  fair 
and  just  to  submit  to  these  gentlemen,  as  Interstate  Commerce  Com- 
missioners, the  practically  final  determination  of  vital  controversies 
in  which  the  railroads  are  interested.  Tt  is  not  alone  the  capacity 
of  a  man,  but  rather  his  environment  and  the  character  of  his  powers, 
which  determine  his  real  qualification  to  sit  in  practically  final  judg- 
ment upon  important  controversies.  The  district  attorney  may  be 
fully  qualified  to  act  as  judge  of  the  district  court,  but  it  does  not 
follow  that  he,  while  acting  as  district  attorney,  is  the  proper  person 
to  pass  upon  the  case.  The  real  difficulties  which  Mr.  Knapp  does 
not  meet  are  that  an  administrative  bureau  never  does  act  with  that 
same  strict  regard  to  the  law  and  the  evidence  which  characterizes 
courts,  but,  on  the  contrary,  is  disposed  to  act,  to  a  very  large  extent, 
upon  its  own  theories  of  what  ought  to  be;  and,  further,  that  an 
administrative  bureau  is,  from  the  nature  of  its  employment,  very  far 
from  an  impartial  tribunal.    Mr.  Prouty,  in  his  statement  to  the 
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committee,  referred  incidentally  (see  p.  63,  twenty-sixth  day)  to  a 
hearing  before  the  Commisison  in  a  live-stock  case,  in  which  Jixdm 
Baxter  represented  the  railroad  companies,  which  were  the  defeDO- 
ants.  In  a  perfectly  natural  way  Mi^.  Prouty  referred  to  Judge 
Baxter  as  being  ''  on  the  other  side."  If  Mr.  Prouty  had  been  sitting 
as  Federal  judge,  he  would  not  have  referred  to  the  attorney  for  the 
defendant  as  "  being  on  the  other  side;  "  but,  being  a  member  of  an 
administrative  bureau  charged  with  the  supervision  of  railroad 
affairs,  it  was  a  perfectly  natural  thing  for  Mr.  Prouty  to  say.  So 
far  as  I  am  aware,  Jud^e  Clements  is  the  only  gentleman  who  has 
contended  that  the  combination  of  the  functions  of  detective,  pros- 
ecutor, judge,  legislature,  and  executive  does  not  tend  to  disc}ualify  a 
man  to  act  in  a  perfectly  impartial  and  judicial  way  in  dealing  with 
these  important  rights  of  the  railroads. 

It  is  well  known  that  any  administrative  bureau  is,  always  dis- 
posed to  seek  additional  power.  State  commissions  with  power  to 
make  rates  are  seeking  powers  to  prescribe  and  require  aaditional 
railroad  facilities.  If  the  Interstate  Commerce  Commission  gets 
the  power  to  make  rates  it  may  after  a  while  want  other  powers  as 
incident  thereto.  It  may  look  to  certain  portions  of  the  public  for 
support  in  obtaining  these  powers.  It  is  entirely  possible  that  some 
condition  may  arise  under  which  there  will  be  a  sort  of  community 
of  interest,  in  the  direction  of  securing  more  powers  for  the  Com- 
*..:  'rion,  between  some  future  commission  and  the  complainants  who 
appear  before  it  against  the  railroads.  This  is  a  condition  which 
can  not  be  guarded  against  in  the  case  of  an  administrative  tribunal. 
Such  things  can  not  work  for  fair  and  impartial  treatment  for  the 
railroads. 

If  the  members  of  the  Interstate  Commerce  Commission  had  been 
judges  of  a  court,  accustomed  to  judicial  habits  and  protected  by  the 
safeguards  from  partisanship  with  which  tradition  and  the"  law 
surround  judges,  it  can  hardly  be  believed  that  they  would  have 
prepared  and  promulgated  the  unfair  and  misleading  figures  con- 
tained in  their  report  to  the  Senate  which  is  incorporated  in  Senate 
Document  257. 

THE   TOWNSEND    BILL. 

One  very  striking  thing  about  the  hearing  before  this  committee 
is  the  fact  that  not  a  single  member  of  the  Interstate  Commerce 
Commission  nor  a  single  advocate  of  the  rate-making  power  for  the 
Commission  has  indorsed  the  Townsend  bill.  Practically  every  gen- 
tleman who  has  appeared  on  that  side  of  the  question  has  suggested 
grave  defects  in  that  bill. 

THE   "  LEGISLATIVE  "    ARGUMENT. 

It  is  notable  that  practically  all  the  advocates  of  the  rate-making 
power  for  the  Commission  plant  themselves  almost  exclusively  on  the 
position  that  there  is  absolutely  no  way  to  regulate  rates  for  the 
future  except  through  an  administrative  bureau,  because  regulating 
rates  for  the  future  is  a  legislative  function  with  which  the  courts  can 
have  nothing  to  do.  The  courts  have  frequently  held  that  the  power 
delegated   by   State  legislatures  to  railroad   commissions   to   make 
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rates  was  of  a  legislative  character.  In  the  Maximum  Rate  Case  the 
court  said,  with  reference  to  the  general  fixing  of  rates  by  the  Inter- 
state Commerce  Commission  there  under  consiileration,  that  fixing 
rates  for  the  future  was  a  legislative  function.  But  the  courts  have 
not  held  that  they  are  powerless  to  enforce  for  the  future  the  present 
law  that  rates  shall  be  just  and  reasonable,  and  shall  not  unjustly  dis- 
criminate or  create  undue  preference.  On  the  contrary,  the  courts 
have  repeatedlv  made  decrees  which  did  correct  tariff  rates  for  the 
future,  and  I  oelieve  it  has  been  made  reasonably  clear  to  the  com- 
mittee that  if  it  were  necessary  the  power  of  the  courts  in  this  respect 
could  be  still  further  enlarged.  It  should  be  borne  in  mind  that  in 
the  Maximum  Rate  Case  the  court  was  dealing  with  a  suit  brought  by 
the  Interstate  Commerce  Commission,  which,  of  course,  could  only 
be  brought  in  pursuance  of  statutory  authority,  and  was  dealing  fur- 
ther with  the  question  what  powers  Congress  had  conferred  upon 
the  Commisssion.  The  extent  of  the  inherent  power  of  the  courts 
with  respect  to  requiring  the  future  correction  of  unlawful  rates  or 
the  extent  to  which  power  in  that  regard  could  be  conferred  upon  the 
courts  was  not  involved  or  considered.  It  is  certainly  a  most  danger- 
ous fallacy  to  assume  that  because  general  rate  maKing  by  commis- 
sions is  a  legislative  function  therefore  the  courts  are  utterly  helplMB 
to  correct  unlawful  rates  for  the  future,  and  consequently  GpBgfMl  • 
is  forced  to  choose  between  leaving  rates  to  the  unbridled  Tiewt  ^ 
the  railroads,  on  the  one  hand,  and  giving  an  administrative  Jwyrw 
the  power  to  interfere  and  change  these  rates  whenever  it  chooses  to 
do  so,  on  the  other  hand,  subject  only  t-^  a  very  qualified  and  doubtful 
judicial  review.     No  such  alternative  is  presented. 

THE  LONG  AND  SHORT  HAUL  SECTION. 

Much  has  been  said  about  the  long  and  short  haul  section  having 
been  destroyed  by  the  courts,  yet  from  a  careful  reading  of  the  de- 
cisions of  the  Supreme  Court  of  the  United  States  on  the  long  and 
short  haul  section — notablv  the  Alabama  Midland  Case  (168  U.  S., 
144),  the  Behlmer  Case  (1*75  U.  S.,  648),  the  Chattanooga  Case  (181 
U.  S.,  1),  and  the  La  Grange  Case  (190  U.  S.,  273)  it  is  perfectly 
apparent  that  the  statute  has  all  the  operation  that  can  be  given  to  it 
unless  an  iron-clad  long  and  short  haul  rule  is  to  be  established,  which 
nobody  advocates,  or  unless  a  purely  arbitrary  discretion  is  given  to 
the  Interstate  Connnerce  Commission.  Under  the  long  and  short 
haul  section  and  the  other  sections  of  the  interstate-commerce  act  as 
construed  by  the  courts  every  railroad  is  bound  to  accord  to  every 
place  on  its  line  rates  that  are  not  unreasonably  high,  and  the  efficient 
enforcement  of  the  present  law  will  correct  every  rate  that  is  un- 
reasonably high.  In  addition  to  according  every  place  on  its  line 
rates  which  are  not  unreasonably  high  a  railroad  can  never  give  a 
longer  distance  point  a  less  rate  than  a  shorter  distance  point  except 
when  the  less  rate  is  necessitated  by  actual  competition  for  which  that 
railroad  is  not  responsible ;  in  any  such  case,  as  has  been  pointed  out 
by  the  Supreme  Court,  the  discrimination  in  favor  of  the  competing 
point  is  not  the  act  of  the  railroad  company  but  the  result  of  other 
causes,  and  the  railroad  company  does  not  of  itself  give  that  point 
an  advantage,  but  simply  recognizes  an  advantage  which  the  point 
enjoys  anyhow.     Not  only  must  the  rate  to  the  shorter  dv?»<axv<^  ^<»X!^ 
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be  not  unreasonably  high  and  the  rate  to  the  longer  distance  point 
be  less  only  in  case  of  controlling  competition,  but  the  rate  to  the 
longer  distance  point  must  not  be  lower  than  is  actually  necessitated 
by  such  competition  and  must  not  be  so  low  as  to  be  actually  unre- 
munerative  to  the  railroad  company. 

The  suggestion  that  where  the  competition  is  due  to  a  carrier  sub- 
ject to  the  interstate-commerce  act  the  less  charge  for  the  lon^r  haul 
should  not  be  allowed  except  upon  permission  of  the  Commission  is 
wholly  illogical.  The  competition  is  just  as  effective  when  due  to  the 
act  OT  a  carrier  subject  to  the  law  as  when  due  to  any  other  cause, 
and  there  is  absolutely  no  basis  for  a  distinction.  If  the  carrier  sub- 
ject to  the  law  which  creates  the  competition  is  itself  guilty  of  arbi- 
trary action  in  doing  so  and  creates  competition  at  a  given  point  at 
the  expense  of  other  .points  on  its  line,  then  that  illegality  can  oe  fully 
corrected  under  the  present  law ;  but  where  the  rates  of  a  given  carrier 
subject  to  the  law  are  themselves  not  unlawful  and  yet  are  on  a  lower 
scale  than  the  rates  of  some  other  carrier  subject  to  the  law,  the  very 
same  reasons  justify  the  latter  carrier  in  meeting  the  competition  of 
the  jformer  as  justify  the  latter  carrier  in  meeting  water  competition 
or  competition  of  any  other  character. 


Fish  Bros.  Manufactukinq  Compant, 

Clinton^  lowa^  May  8^  1905. 
Hon.  Stephen  B.  Elkins, 

Chairman  Senate  Goinmittee  on  Interstate  Commerce^ 

Washington^  D.  C. 

Dear  Sir:  We  wish  to  call  your  attention  to  a  matter  of  apparent 
discrimination  in  freight  rates  against  this  point  as  compared  with 
Moline  and  Davenport,  points  witn  which  we  come  into  direct  compe- 
tition in  the  manufacture  and  sale  of  our  goods. 

The  rate  on  lumber  from  St.  Louis  to  Moline  and  Davenport,  in 
carload  lots,  is  7  cents  per  hundredweight,  and  to  Clinton  it  is  10 
cents  per  hundredweight.  This  same  differential  applies  on  ship- 
ments from  all  mill  points  in  the  South. 

The  rate  on  finished  wagons  from  Clinton  to  Texas  common  points 
is  79  cents  per  hundredweight,  while  from  Moline  and  Davenport  it 
is  75  cents  per  hundredweight.  On  the  other  hand,  the  rate  from 
Clinton  and  from  Moline  and  Davenport  to  Minneapolis  is  17  cents 
per  hundredweight  in  carload  lots  on  finished  wagons. 

Our  contention  is  not  that  these  rates  are  too  high  in  themselves, 
but  that  we  should  be  placed  on  the  same  basis  as  Moline  and  Daven- 
port on  shipments  to  and  from  the  South,  or  that  we  should  have  a 
better  rate,  instead  of  the  same  rate,  on  shipments  north.  In  other 
words,  their  geographical  position  is  an  aid  to  them  on  southern  busi- 
ness and  is  no  handicap  on  northern  business. 

We  believe  that  this  is  a  matter  which  plainly  demands  adjustment, 
and  should  be  pleased  to  hear  from  you  m  the  premises. 
Yours,  truly, 

Fish  Bros.  Mfg.  Co., 
By  P.  T.  Fish, 
Secretary  and  Manager* 
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Thb  Columbus  Board  of  Trade, 

Cohimbiis,  Ga.y  May  l?5, 1906. 
Hon.  S.  B.  Elkins, 

Ohairman  Senate  Committee,  Washington,  D.  O. 

Dear  Sir  :  Inclosed  herewith  I  hand  you  copy  of  resolution  passed 
this  day  by  the  Columbus  Board  of  Trade.  We  trust  it  will  receive 
your  favorable  consideration. 

Respectfully,  John  C.  Coart,  Secretary. 


Whereas  the  Senate  committee  now  in  sesion  at  Washington  was 
organized  to  take  testhnony  and  hear  protests  for  or  against  the  pas- 
sage of  the  Esch-Townsend  bill,  having  for  its  main  purpose  the 
creation  of  a  new  tribunal  or  the  enlargement  of  the  scope  of  the 
Interstate  Commerce  Commission,  so  that  the  power  may  be  conferred 
to  fix  maximum  freight  rates:  Therefore,  the  Columbus  Board  of 
Trade  hereby  resolves  that  it  doubts  the  expediency  and  necessity 
of  the  enaction  into  a  law  of  the  Esch-Townsend  bill  under  any  con- 
ditions; that  the  effects  of  such  legislation  at  the  present  time  would 
be  disastrous  to  the  great  undevelopned  sections  of  the  United  SMM 
and  especially  so  to  the  South,  which  is  just  beginning  to  fed'-^lM 
effect  of  industrial  development,  and  we  feel  that  the  entranW'W 
the  railroad  is  so  closely  identified  with  the  progress  of  this  seedon, 
and  that  tlie  expansion  of  our  growth  will  oepend  upon  proper 
adjustments  of  incoming  and  outgoing  freight  rates,  and  as  said 
rates  might  not  be  flexible  with  our  local  conditions  under  the  Esch- 
Townsend  bill ;  that  we  therefore  deplore  any  change  in  the  law  on 
the  subject,  deeming  that  the  power  which  Congjress  has  already 
assumed  through  the  Interstate  Commerce  Conmiission  and  by  which 
excessive  freight  rates  can  be  prevented  and  secret  railroad  "  rebates  " 
have  been  and  can  be  further  prohibited :  Therefore,  be  it 

Further  resolved,  That  the  Columbus  Board  of  Trade,  responsive 
to  the  needs  and  requirements  of  the  vast  manufacturing  and  indus- 
trial interests  located  here,  and  to  the  large  warehouse  and  com- 
mercial interests  centering  here,  looks  with  distrust  and  disfavor 
upon  the  proposals  of  the  Esch-Townsend  bill,  and  respectfully  sub- 
mits that  it  be  not  enacted  into  a  law. 

That  these  protests  and  resolutions  be  forwarded  by  the  Columbus 
Board  of  Trade  to  the  honorable  committee  of  the  Senate  of  the 
United  States,  to  be  embodied  as  a  part  of  the  record  of  their  pro- 
ceedings. 


The  National  Association  op  Manufacturers  of 

THE  United   States  of  A3ierica, 

New  Torkj  May  24,  1905. 
Hon.  Stephen  B.  Elkins, 

Washington,  D.  C. 

Dear  Sir:  I  have  the  honor  to  inclose  to  you  herewith  copy  of 
resolution  passed  at  the  Tenth  Annual  Convention  of  the  National 
Association  of  Manufacturers,  held  at  Atlanta,  Ga.,  on  May  16,  17, 
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and  18  of  this  year,  and  to  ask  that  it  be  filed,  as  customarily  tvlth 
such  papers,  with  the  Senate  Committee  on  Interstate  Commerce. 
With  great  respect,  yours,  most  truly, 

Marshall  Cushing,  Secretary. 


Resolved^  That  we  favor  the  active  enforcement  by  the  executive 
department  of  the  General  (lovernment  of  all  existing  laws  to  prevent 
the  giving  or  acceptance  of  rebates  or  special  favors  (through  what- 
ever device)  to  or  by  favored  shippers,  and  we  call  upon  the  Inter- 
state Commerce  Conmiission  to  apply  all  the  remedies  at  their  dis- 
Sosal  as  provided  by  the  original  interstate-conmierce  act  and  the 
llkins  Act  amending  the  same. 

Resolved^  That  if  the  existing  laws  for  the  detection  and  punish- 
ment of  the  giving  or  acceptance  of  such  rebates  are  insufficient  or 
defective  in  any  respect,  we  favor  the  enactment  of  such  further 
legislation  as  may  be  necessary  adequately  to  deal  with  the  evil  and 
to  secure  this  complete  prevention. 

Resolvedj  That  m  order  to  carry  into  effect  the  provisions  of  the 
loregoing  resolutions  Congress  should  be  a^ked  for  a  provision  to 
J^  made  for  the  necessary  examination  of  the  books  of  the  railroad 
<k)rporations  somewhat  after  the  manner  of  the  national  banks  exanii- 
nations,  for  the  purpose  of  detecting  and  eliminating  special  favors 
and  discriminations  against  the  small  or  less  favored  shippers,  and 
a  provision  for  adequate  punishment  for  improper  disclosure  of  con- 
fidential information  so  gained. 

Brotherhood  of  Locomotive  Engineers, 

Brooklyn  Terminals  Division,  No.  639, 

Brooklyn^  N.  y.,  May  7, 1905. 
Committee  on  Interstate  Commerce, 

United  States  Senate,  Washington,  D,  O. 

Gentlemen  :  At  a  regular  meeting  of  Division  No.  639  of  the 
Brotherhood  of  I^ocomotive  Engineers,  held  in  Brooklyn,  N.  Y.,  on 
above  date,  the  following  resolution  was  adopted : 

"  Whereas  we,  the  members  of  Division  No.  639,  Brotherhood  of 
Locomotive  Engineers,  as  railroad  employees,  are  interested  in  any 
legislation  affecting  the  prosperity  of  the  railroads;   and 

"  Whereas  we  believe  the  Esch-Townsend  bill,  now  in  the  hands  of 
the  United  States  Senate,  if  made  a  law  would  seriously  affect  and 
interfere  with  the  earning  power  and  prosperity  of  the  railroads: 
Therefore,  be  it 

"  Resolved,  That  while  we  are  strongly  opposed  to  having  any 
favoritism  shown  in  freight  rates  or  any  rebates  granted  to  anyone, 
we  are  equally  opposed  to  the  Esch-Townsend  bill,  which  would  give 
to  the  Interstate  Commerce  Commission  power  to  arbitrarily  fix  rates 
of  transportation  upon  the  railroads  of  the  country,  thus  endangering 
capital  invested  in  railroad  properties  and  liable  to  affect  the  wa^es 
paid  employees  and  impair  the  large  holdings  of  railroad  securities 
held  in  savings  banks,  life-insurance  ccmipanies,  and  other  institu- 
tions in  which  the  general  public  is  interested." 

P'red.  H.  Tucker,  C.  E. 
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"  Whereas  the  Congress  of  the  United  States  will  have  before  it  at 
the  coming  session  the  question  of  additional  legislation  affecting  the 
American  railways,  employing  1,300,000  people:  Therefore  be  it,  by 
the  Order  of  Railway  Conductors  in  biennial  convention  assembled, 

^' Resolved^  That  we  hereby  indorse  the  attitude  of  President 
Roosevelt  in  condemning  secret  rebates  and  other  ille^lities,  and 
commend  the  attitude  of  the  heads  of  the  American  railways,  who, 
with  practical  unanimity,  have  joined  with  the  President  on  this 
question ;  and  be  it  further 

"  Resolved^  Tliat  we  respectfully  represent  to  Congress  the  inad- 
visability  of  legislation  vesting  in  the  hands  of  a  commission  power 
over  railway  rates,  now  lower  by  far  in  the  United  States  than  in 
any  other  country ;  that  this  low  cost  of  transportation  is  the  result 
of  the  efficiency  of  American  railway  management  and  operation, 
which  have  built  up  the  country  through  constant  improvement  in 
service  and  development  of  territory,  while  at  the  same  time  recogni- 
tion has  been  given  to  the  value  of  intelligence  among  employees,  in 
contrast  to  foreign  methods,  where  high  freight  rates  and  lowest 
wages  for  employees  obtain;  that  the  &eiffht  rates  of  this  country 
average  only  2  per  cent  of  the  cost  of  articles  to  the  consumer,  thuf^ 
making  the  freight  rate  an  insignificant  factor  in  the  sellincjidBlf^ 
numerous  standard  articles  being  sold  at  the  same  price  in  iS^ihM^ 
of  the  country ;  and  be  it  further  "u-ft*.' 

"  Resolved^  That  regulation  of  rates  by  a  Government  body  w5ulcli1h 
the  opinion  of  this  convention,  result  in  litigation  and  confusion,  and 
inevitably  tend  to  an  enforced  reduction  oi  rates,  irrespective  of  the 
question  of  the  ability  of  the  railroads  to  stand  the  reduction,  espe- 
cially in  view  of  the  increased  cost  of  their  supplies  and  materials; 
and  \)e  it  further 

"  Resolved,;  That  the  proposed  legislation  is  not  in  harmony  with 
our  idea  of  the  spirit  of  American  jurisprudence,  inasmuch  as  it 
conteftiplates  that  a  single  body  shall  have  the  right  to  investigate, 
indict,  try,  and  condemn,  and  then  enforce  its  decisions,  at  the  cost 
of  carriers,  pending  appeal,  which  is  manifestly  inequitable;  and  that 
if  there  is  to  be  legislation  on  this  subject  it  should  be  such  as  would 
secure  and  insure  justice  and  equity  and  preserve  egual  rights  for  all 
parties  concerned;  but  in  view  of  the  facts,  legislation  affecting  rates 
IS  not  called  for  at  this  time,  and  would  be  inadvisable;  and  be  it 
further 

"  Resolved,;  That  this  convention  finds  itself  in  accord  with  Presi- 
dent Roosevelt,  who,  in  a  message  to  Congress,  has  said :  '  It  must 
not  be  forgotten  that  our  railways  are  the  arteries  through  which  the 
commercial  lifeblood  of  this  nation  flows.  Nothing  could  be  more 
foolish  than  the  enactment  of  legislation  which  would  interfere  with 
the  development  and  operation  of  these  commercial  agencies.' " 

The  above  is  a  correct  copy  of  resolutions  adopted  oy  the  thirtieth 
session  of  the  Grand  Division  of  the  Order  of  Railway  Conductors 
of  America,  in  convention  assembled  at  Portland,  Oreg.,  on  May  12, 
1905,  and  of  which  the  Grand  Division  ordered  that  copy  be  sent 
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to  each  member  of  the  United  States  Senate  and  of  the  House  of 
Representatives,  as  well  as  to  the  Interstate  Commerce  Commission. 

E.  E.  Clark, 

Grand  Chief  Conductor^  Ordtr  of  Railway  Condtictars* 
Attest : 

H.  Maxwell, 

Grand  Secretary  and  Treasurer^ 

Order  of  Railway  Conductors. 

Oneonta,  N.  Y.,  February  24^  1905. 

The  following  is  a  copy  of  the  resolutions  adopted  by  Chapman 
Division,  No.  45,  Order  of  Railway  Conductors: 

"  Whereas  we,  the  members  of  Chapman  Division,  No.  45,  are  in- 
terested in  the  welfare  of  the  railway  employers  in  any  legislation 
affecting  the  interest  of  railways ;  and 

"  Whereas  we  believe  the  Esch-Townsend  bill,  now  in  the  hands  of 
the  United  States  Senate,  will,  if  it  becomes  a  law,  seriousljr  affect 
and  interfere  with  such  property  and  earning  power  of  the  railroad  ? 
Be  ijt,  therefore, 

^' Resolved^  That  this  organization  is  opposed  to  the  bill  becoming  a 
ltw:r  and  further  be  it 

-'  ^^Besolvedj  That  a  copy  of  this  resolution  be  sent  to  the  State 
senator  for  this  district  and  to  each  of  the  United  States  Senators 
'-•om  this  State. 

"  In  witness  cause  the  seal  of  this  division  to  be  affixed.'' 

[seal.]  F.  W.  Miller, 

Chief  Conductor. 
R.  V.  Humphrey, 

Secretary. 

Mechanicsville,  N.  Y.,  Februnry  20^  1906. 

At  a  regular  meeting  of  the  Thomas  Dickson  Division,  No.  171, 
Order  of  Railway  Conductors,  held  Sunday,  February  19,  1905,  the 
following  resolutions  were  unanimously  adopted : 

^^Resofvedj  That  the  policy  of  the  Order  of  Railway  Conductors  is 
one  of  fairness  to  our  employers  and  the  public  alike; 

^'Resolved,  That  this  spirit  prompts  us  to  condemn  the  Townsend- 
Esdi  bill,  now  before  the  United  States  Legislature,  as  unwise  and 
unfair — 

"  Unwise,  that  its  provisions  must  and  will  not  only  bring  great  loss 
to  our  railroads,  but  of  necessity  bring  about  disturbances  m  business 
directly  dependent  upon  railway  service.  Hence  hardship  and  un- 
settled conditions  develop  which  it  is  impossible  for  such  a  bureau 
to  cure  or  even  regulate ; 

"  Unfair,  that  its  provisions  bring  the  hardship  and  accompanying 
loss  upon  corporations  whose  policy  has  been  above  reproach,  and 
against  whom  no  charge  of  excessive  rates  or  rate  abuses  has  ever  been 
brought ; 

^^Resolved^  That  we  urge  our  United  States  and  State  Senators  to 
use  their  influence  against  the  measure." 

[seal.]  T.   J.    HOLLORAN, 

Chief  Conductor. 
H.  I.  Gardner, 

Secretary. 
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Additional  list  of  shippers,  individuals,  firms,  corporations,  and  organizations 
protesting  against  extending  the  powers  of  the  Interstate  Commerce  Com- 
mission to  regulate  railtcay  rates. 

The  list  of  which  this  is  a  supplement  will  be  found  at  page  485  et  seq.,  VoL 
I,  of  these  hearings. 


Warner,  Moore  &  Co.,  Richmond,  Va. 

Chas.  S.  Denman.  secretary,  the  Des 
Moines  Water  Works  Company,  Des 
Moines,  Iowa. 

The  Tonopah  Lumber  Company,  Tono- 
pah,  Nev. 

Fred  Fleishman,  druggist,  Tucson, 
Ariz. 

Brannen  &  Hanny,  men's  outfitters, 
Tucson,  Ariz. 

Mocie  Drachman,  Tucson,  Ariz. 

O.  C.  Parker,  funeral  director  and  em- 
balmer,  Tucson,  Ariz. 

C.  S.  Brantingham,  secretary,  Rock- 
ford  Manufacturers  and  Shippers* 
Association,  Rockford,  111. 

Rufus  Maxwell,  Parsons,  W.  Va. 

B.  T.  Robie,  president  Auburn  Lumber 
Company,  Auburn,  Cal. 

Elias  D.  Gardner,  Red  Bluff  Chamber 

*of  Commerce,  Red  Bluff,  Cal. 

Arthur  Asher,  vice-president  Cohn- 
Asher  Hat  Company,  wholesale 
dealers  in  hats  and  caps,  Los  An- 
geles, Cal. 

W.  C.  Downing,  secretary  California 
Warehouse  Company,  Los  Angeles, 
Cal. 

Nye  &  Nissen,  dealers  In  butter,  eggs. 
cheese,  and  dressed  poultry,  San 
Francisco,  Cal. 

F.  A.  Kauffmau,  manager  Sierra  Luiii- 
ber  Company,  Woodland,  Cal. 

J.  Craig,  manager  Yolo  County  Con- 
solidated Water  Company,  Wood- 
land, Cal. 

Clinton  E.  Worden,  president  New 
Liven>ool  Salt  Company,  I/)s  An- 
geles, Cal. 

H.  S.  Williamson,  manager  William- 
son &  Crosby,  wholesale  and  retail 
lumber  dealers,  moldings,  millwork, 
etc.,  Lincoln,  Cal. 

A.  W.  Jones,  I^s  Alamltos  Sugar  Com- 
pany, Los  Alamltos,  Cal. 

W.  J.  Wilson  &  Son,  fancy  fruits,  New- 
castle, Cal. 

A.  A.  Van  Voorhles  &  Co.,  manufac- 
turers of  saddlery  hardware,  horse 
clothing,  carriage  trimmings,  leather 
and  shoe  findings,  Sacramento,  Cal. 

A.  Getty  &  Co.,  general  merchandise, 
Tustin.  Cal. 

Dales  Brothers,  hay,  grain,  wood,  and 
coal,  Santa  Monica,  Cal. 

The  McPherson  Packing  Company, 
oranges  and  lemons,  etc.,  McPher- 
son, Cal. 

Turner  &  Edinger,  Puritas  and  Shasta 
waters,  Santa  Monica,  Cal 


Ray  L.  Miner,  grocer,  Pomona,  Cal. 

R.  B.  Wheelan,  cigars  and  tobaccos, 
Pomona,  Cal. 

J.  F.  Condon,  manager  Verdi  Lumber 
Company,  Verdi,  Cal. 

C.  W.  Sheats,  real  estate,  Santa  Ana, 
Cal. 

H.  S/  Tubbs  &  Co.,  druggists,  Santa 
Ana,  Cal. 

Santa  Ana  Produce  Company,  Santa 
Ana,  Cal. 

J.  Hoff,  Santa  Ana,  Cal. 

Herman  Harris,  dry  goods,  Santa  Ana, 
Cal. 

S.  L.  Powers  &  Co.,  dry  goods,  etc., 
liOngbeach,  Cal. 

F.  W.  Morris,  publisher  the  Wilming- 
ton Journal,  Wilmington,  CaL 

B.  G.  Freeman,  Santa  Monici^  Tranfih 
fer  Company,  Santa  MoniSi;  tpUL    > 

John  Bauer,  secretary  Unioil  9l|b#'|lig 
Company,  Anaheim,  Cal.        ■••J--* *Tu 

Charles  Federman,  dry  goods,  <•&,  An- 
aheim, Cal.  ^ 

Asher  &  Falkenstein,  dry  goods,  etc., 
Anaheim,  Cal. 

Stem  Brothers,  general  merchandise, 
Anaheim,  Cal. 

Breen  Brothers,  groceries,  dry  goods, 
harness,  etc.,  Wilmington,  Cal. 

Stern  &  Goodman,  dry  goods,  etc.,  Ful- 
lerton,  Cal. 

John  Weber,  proprietor  Pomona  Ice 
and  Soda  Works,  Pomona,  Cal. 

A.  Zellerbach  &  Sons,  paper,  twines, 
and  cordage,  San  Francisco,  Cal. 

O.  P.  Downing  &  Co.,  drugs  and  pro- 
prietary specialties,  San  Francisco, 
Cal. 

A.  H.  Laflin,  Milwaukee  Furniture 
Company,  San  Francisco,  Cal. 

E.  A.  Taylor,  F.  A.  E.  Division  No.  161, 
Brotherhood  of  Locomotive  Engi- 
neers, of  San  Francisco,  Cal. 

E.  C.  Cron,  secretary  pro  tempore 
Golden  Gate  Lodge,  No.  91,  Brother- 
hood of  Locomotive  Firemen,  of  San 
Francisco,  Cal. 

H.  Sherwood,  managing  director  Sperry 
Flour  Company,  San  Francisco, 
Cal. 

Walter  R.  Knelss,  secretary  the  Trans- 
portation Club,  of  San  Francisco, 
Cal. 

Pioneer  Automobile  Company,  San 
Francisco,  Cal. 

Division  No. '217,  Brotherhood  of  Loco- 
motive Engineers,  of  Whitehall,  N.  Y. 

Division  No.  87,  Brotherhood  of  Loco- 
motive £2ngineer8,  of  Troy,  N.  Y. 
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Division  No.  418,  Brotherhood  of  Loco- 
motive Engineers,  of  Mechajiicsville, 
N.  Y. 

Division  No.  58,  Brotherhood  of  Loco- 
motive Engineers,  of  Oneonta,  N.  Y. 

Division  No.  172,  Brotherhood  of  Loco- 
motive Engineers,  of  Schenectady, 
N.  Y. 

Division  No.  14,  Brotherhood  of  Loco- 
motive Engineers,  of  Utica,  N.  Y. 

Division  No.  533,  Brotherhood  of  Loco- 
motive Engineers,  of  Buffalo,  N.  Y. 

Division  No.  421,  Brotherhood  of  Loco- 
motive Engineers,  of  Buffalo,  li.  Y. 

Division  No.  311,  Brotherhood  of  Loco- 
motive Engineers,  of  Binghamton, 
N.  Y. 

Division  No.  227,  Brotherhood  of  Loco- 
motive Engineers,  of  Watertown, 
N.  Y. 

Division  No.  29,  Brotherhood  of  Loco- 
motive Engineers,  of  Rensselaer. 
N.  Y. 

Division  No.  3G7.  Brotherhood  of  Loco- 
motive Engineers,  of  Syracuse,  N.  Y. 

Division  No.  160,  Brotherhood  of  Loco- 
^.motlye  Engineers,  of  Syracuse,  N.  Y. 

Diyision  No.  589,  Brotherhood  of  Ix)co- 
motlve  Engineers,  of  New  York, 
N.  Y. 

Division  No.  377.  Brotherhood  of  Loco- 
motive Engineers,  of  Ogdensburg, 
N.  Y. 

Division  No.  544,  Brotherhood  of  Loco- 
motive Engineers,  of  Buffalo,  N.  Y. 

Division  No.  152,  Brotherhood  of  Loco- 
motive Engineers,  of  Oswego,  N.  Y. 

Division  No.  (>41,  Brotherhood  of  Loco- 
motive Engineers,  of  Hornellsville, 
N.  Y. 

Division  No.  209,  Brotherhood  of  Ja)co- 
motlve  Firemen,  of  Whitehall,  N.  Y. 

Division  No.  315,  Brotherhood  of  Loco 
motive  Firemen,  of  Troy,  N.  Y. 

Brotherhood  of  Locomotive  Firemen, 
of  Albany,  N.  Y. 

Brotherhood  of  Locomotive  Firemen, 
of  Oneonta,  N.  Y. 

Division  No.  56,  Order  of  Railway  Con- 
ductors, of  Albany,  N.  Y. 

Division  No.  154,  Order  of  Railway 
Ck)nductor8,  of  Binghamton,  N.  Y. 

Board  of  Trade  of  Koeseville,  N.  Y. 

Board  of  Trade  of  Saratoga.  N.  Y. 

Board  of  Trade  of  Oneonta.  N.  Y. 

Chamber  of  Commerce  of  Albany,  N.  Y. 

Board  of  Trade  of  Fort  Edward,  N.  Y. 

Board  of  Trade  of  Cooperstown,  N.  Y. 

Board  of  Trade  of  Plattsburg,  N.  Y. 

Board  of  Trade  of  Whitehall.  N.  Y. 

Cliaml)er  of  Commerce  of  Troy,  N.  Y. 

Electric  City  Division,  No.  382,  Brother- 
hood of  Ijocomotive  Engineers,  of 
Buffalo,  N.  Y. 

L.  W.  Emerson,  Emerson  &  Co.,  War- 
rensburg,  N.  Y. 


Wm.  B.  Millard,  president  Mlllnrd 
Lumber  Company,  Rouses  Point, 
N.  Y. 

Thos.  H.  Campion,  secretary  and  treas- 
urer Security  Steel  and  Iron  Com- 
pany, Troy. 

John  J.  Cunningham,  president  Pro- 
gressive Pulp  and  Paper  Comi>any, 
Plattsburg. 

E.  C.  Baker,  president  Baker  Bros. 
Lumber  Company,  Plattsburg,  N.  Y. 

Hon.  Edgar  T.  Brackett,  attorney,  Sar- 
atoga, N.  Y. 

W.   U.   Chandler  Company,   Scranton,  * 
Pa. 

I^arvey  &  Eddy,  Troy,  N.  Y. 

Edward  B.  Ashton,  Saratoga,  N.  Y. 

.J,  E.  Molloy  &  Co.,  Troy,  N.  Y. 

John  A.  Becker.  Albany,  N.  Y. 

Geo.  R.  Finch,  president  Finch,  Pmyn 
&  Co.,  incorporated,  Glens  Falls, 
N.  Y. 

A.  J.  Pitkin,  president  American  Lo- 
comotive Company,  New  York. 

Wra.  A.  Avery,  treasurer  the  Scranton 
Whetstone  and  Abrasive  Wheel  Com- 
pany, Scranton,  Pa.  • 

W.  J.  Gallagher,  treasurer  GranTllle 
Electric  and  Gas  Company,  Sandy- 
hill. 

Edwin  E.  Darling  &  Co..  Troy.  N.  Y. 

G.  W.  Hornbaker,  general  manager 
Scranton  Cold  Storage  and  Ware- 
house Company,  Scranton,  Pa. 

Hugh  J.  Chisholm,  president  Interna- 
tional Paper  Company,  New  York. 

Henry  L.  Sherman,  secretary  the  Sher- 
man Lime  Company,  Glens  Falls, 
N.  Y. 

Estate  of  W.  H.  Hollister,  Troy,  N.  Y. 

The  Quackenbush  Company,  Scranton. 
Pa. 

Willis  Hanson,  president  the  Union 
National  Bank,  Schenectady,  N.  Y. 

Ralph  E.  Weeks,  secretary  Foote  & 
Shear  Cx)mpany,  Scranton,  Pa. 

George  C.  Kellogg.  Plattsburg,  N.  Y. 

Ford  &  Rowe,  Oneonta,  N.  Y. 

Rice,  Levy  &  Co.,  Scranton,  Pa. 

L.  G.  Fisher,  president  the  Union  Bag 
and  Paper  Company,  New  York. 

F.  B.  Foote,  Foote  &  Becker,  Scranton, 
Pa. 

Morris  Bros.,  Oneonta,  N.  Y. 

R.  N.  La  Bar,  secretary  Federal  Gran- 
ite Brick  Company,  Scranton,  Pa. 

Walter  L.  Matthews,  treasurer  Cbas. 
P.  Matthews  &  Sons.  Scranton,  Pa. 

G.  M.  Pierce,  manager  Peck  Lumber 
Manufacturing  Comiwiny,  Scranton, 
Pa. 

Luther  Keller.  Scranton.  Pa. 

P.  W.  Butler,  manager  Gaylord  &  Eita- 

I>ence  Company,  Scranton.  Pa. 
Jas.  J.  Child,  president  Jas.  J.  Child 

Coal  Company,  Troy,  N.  Y.         ^^ 
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J.  M.  Keen  merer,  Bittenbender  &  Co., 
Seranton,  Pa. 

E.  L.  Merriman,  manager  the  Paragon 
Plaster  and  Supply  Company,  Scran- 
ton,  Pa. 

F.  A.  Raiser,  manager  the  Scranton 
Bedding  Company,  Scranton,  Pa. 

Frank  Bayer,  treasurer  Wilbur,  Camp- 
bell, Stephens  Company,  Troy,  N.  Y. 

Geo.  Bayle,  president  Glens  Falls  Port- 
land Cement  Company,  Glens  Falls, 
N.  Y. 

Brotherhood  of  Locomotive  Engflneers, 
Division  18,  Rochester,  resolution. 

Brotherhood  of  Locomotive  Engineers, 
Division  41,  Elmlra,  resolution. 

Brotherhood  of  locomotive  Engineers, 
Division  534,  Ehnirn.  resolution. 

ABIZONA. 

Consolidated  National  Bank,  Tucson. 

The  Arizona  Nntional  Bank,  Tucson. 

li.  M.  Jacobs,  Tucson. 

L.  Rosenstern,  Tucson. 

Fred  Fleishman,  Tucson. 

Mose  Drachman,  Tucson. 

J.  B.  Sparks,  Tucson. 

O.  C.  Parker,  Tucson. 

Brauncn  &  Ilanny,  Tucson. 

Roy  &  TItcomb,  Tucson. 

ALABAMA. 

Lookout  Mountain  Iron  Company, 
Birmingham. 

Alabama  Consolidated  Coal  and  Iron 
Company,    Birmingham. 

Ivy  Coal  and  Iron  Company,  Birming- 
ham. 

Pratt  Coal  Company,  Birmingham. 

Lacey  Buek  Iron  Company,  Birming- 
ham. 

Tennessee  Coal,  Iron  and  Railroad 
Company,   Birmingham. 

Republic  Iron  and  Steel  Company, 
Birmingham. 

CALIFORNIA. 

Asher  &  Falkenstein,  Anaheim. 

Stern  Brothers,  Anaheim. 

Brewing  Company  (Inc.),  Anaheim. 

Chas.  Federman,  Anaheim. 

W.  B.  Harris,  Fresno. 

B.  G.  Chaddock,  Fresno. 

Stern  &  Goodman,  Fullerton. 

Sherriffs   Brothers  Company,   Healds^ 

burg.  ^ 

Williamson  &  Crosby,  Lincoln. 
II.  Poland,  Lompoc. 
A.  Lehmann,  I^ompoc. 
S.  L.  Powers  &  Co.,  Ix)ng  Beacb. 
Ix>s    Alamitos    Sugar    Company,    Los 

Alamitos. 
M.  A.  Newmark  &  Co.,  Ijos  Angeles, 
lioob,  Fleischnian  &  Co.,  Ix)s  Angeles. 
Haas,  Baruch  &  Co.,  IjOs  Angeles. 


Los  Angeles  Cooperage  Company,  rx>s 
Angeles. 

Parmelee-Dohrmann  Company,  Los 
Angeles. 

Llewellyn  Iron  Works,  Los  Angeles. 

R.  C.  P.  Smith,  Los  Angeles. 

Roberts  &  Gross,  Los  Angeles. 

Globe  Grain  and  Milling  Company,  Los 
Angeles. 

J.  E.  Cook  Mercantile  Company,  liOS 
Angeles. 

John  L.  Chase,  Los  Angeles. 

C.  D.  Willard,  Los  Angeles. 

Herring-Hart-Marvin  Safe  Company, 
Los  Angeles. 

Hampton  Hardware  Company,  Marys- 
ville. 

F.  W.  Backus,  Mayfleld. 

L.  A.  Schaufele,  Monterey. 

F.  Zimmerman,  Monterey. 

David  Roderick,  Monterey. 

M.  W.  McMenamin,  Monteroy. 

Pacific  Realty  and  Investment  Com- 
pany, Monterey. 

The  Del  Monte  Toggery,  Monterey. 

Hull  Brothers,  Monterey.  • 

Frank  Ilcllman,  Monteroy.  '*' 

The  McPherson  Packing  Compaif^itt- 
Pherson. 

Geo.  D.  Kellogg,  Newcastle. 

J.  M.  Gardner,  Oakland. 

T.  W.  Corder,  Oakland. 

Mesmer  Smith  Company,  Oakland. 

Oakland  Pottery  and  Terra  Cotta 
Works,  Oakland. 

Ix>uis  Reese,  Oakland. 

Howe  &  Weinchester,  Oakland. 

Keel  &  Evans  Company,  Oakland. 

Pacific  Manifold  Book  Company,  Oak- 
land. 

A.  Bloomenthal  Clothing  Company, 
Oakland. 

The  Bese  Manufacturing  Company, 
Oakland. 

F.  M.  Umphreds,  Oakland. 

David  Bercovltch,  Oakland. 

California  Cotton  Mills.  Oakland. 

Morris  Schneider,  Oakland. 

E.  J.  Soake,  Oakland. 

Theo.  Gier,  Oakland. 

The  Windale  Co.,  Oakland. 

Oakland  Warehouse  Co.,  Oakland. 

Howell-Dohrmann  Co.,  Oakland. 

Robert  Howden,  Oakland. 

Hunt,  Hatch  &  Co.,  Oakland. 

Orr  &  Breediove,  Oakland. 

Smith  Bros.,   Oakland. 

First  National  Bank,  Orovillo. 

John  Spence,  Oxnard. 

Charles  K.  Tuttle,  Pacific  Grove. 

A.  Mader,  Pasa  Robles. 

L.  Baeuckle,  Pasa  Robles. 

O.  S.  Smith,  Pasa  Robles. 

Frank  M.  Balfour,  Pomona. 

Miner  &  Hoath,  Pomona. 

Wheelan  &  Alford,  Pomona. 

John  Weber,  Pomona. 
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Holt  &  Gregg  Co..  Red  BIulT 
Alta  Lime  and  Brick  Co.,  Redding. 

A.  D.  Walsh,  Redwood  City. 
J.  D.  Knox,  Riverside. 

B.  H.  Sbepley,  Riverside. 
H.  W.  Hawse.  Riverside. 
W.  E.  Neblett,  Riverside.. 
G.  T.  Rice,  Rivei-side. 
William   Bartee,    Riverside. 
William  H.  Burke,  Riverside. 
F.  M.  Heath,  Riverside. 

C.  C.  Waite,  Riverside. 

J.  C.  Hardman  Drug  Co.,  Riverside. 
L.  A.  Boyer,  Riverside. 

F.  H.  Speich  &  Co.,  Riverside. 

G.  R.  Hand  &  Co.,  Riverside. 
J.  L.  Moss,  Riverside. 
Patten  &  Lett  Co.,  Riverside. 
Joseph  Andrews,  Riverside. 

C.  R.  Stebbins,  Riverside. 
Riverside  Foundry  and  Machine  Works, 

Riverside. 

Fireman's  Fund  Insurance  Co.,  River- 
side. 

J.  J.  Andrews,  Riverside. 

D.  Johnson,   Riverside. 
David  F.  Godfry,  Riverside. 
Sliaw-Batcher  Co.,  Sacramento. 
California  W'inery,  Sacramento. 
WiUiJ^'n  Beckman,  Sacramento. 
The  Pioneer  Fruit  Co..  Sacramento. 
A.  A.  Van  Vorhees  &  Co.,  Sacramento. 
Kirk,  Geary  &  Co.,  Sacramento. 
Wahrlich,  Cornett  Co.,  Salinas. 
Porter  &  Irvine,  Salinas. 

J.  II.  Menke,  Salinas. 
John  F.  Hay.  Salinas. 

D.  Lynn,    Salinas. 
John  Cantroh,  Salinas. 
Frolli  &  Salmi na,  Salinas. 
G.   Lapierre,    Salinsis. 

W.  A.  Anderson,  Salinas. 

E.  H.  Berolitz,  San  Bernardino. 
E.  J.  De  Pue,  San  Francisco. 
Wendllng  Redwood  Co.,  San  Francisco. 
Wendling  Hoch  Adding  Machine  Co., 

San  Francisco. 

Weed  Lumber  Co.,  San  Francisco. 

Wendling  Lumber  Co.,  San  Francisco. 

Wendling  Redwood  Shingle  Co.,  San 
Francisco. 

C.  F.  Renyon,  San  Francisco. 

Arthur  S.  Holman,  San  Francisco. 

Jules  Leoy  &  Bro.,  San  Francisco. 

Globe  Grain  Milling  Co.,  San  Fran- 
cisco. 

H.  R.  Williar,  San  Francisco. 

A.  Crocker  &  Bro.,  San  Francisco. 

Greenbaum,  Weil  &  Michels,  San  Fran- 
cisco. 

George  Renner,  San  Francisco. 

Justinian  Cairo  Co.,  San  Francisco. 

Williams  Marvin  Co.,  San  Francisco. 

California  Pine  Box  and  Lumber  Co., 
San  Francisco. 

Chas.  D.  Ford  Co.,  San  Francisco. 


Central  Lumber  Cix,  San  Franci.<ico. 

Petal ina  Lumber  Co.,  San  Francisco. 

Pacific     Redwood     Shingle     Ck>.,    San 
Francisco. 

McCloud  River  Lumber  Co.,  San  Fran- 
cisco. 

Sonoma  Valley  Lumber  Co.,  San  Fran- 
cisco. 

Huron  Lumber  Co.,  San  Francisca 

Sierra  Nevada  Lumber  Co.,  San  Fran- 
cisco. 

Truckee  Lumber  Co.,  San  Francisco. 

Albion  Lumber  Co.,  San  Francisco. 

North     Coast    Commercial     Co.,    San 
Francisco. 

Half    Moon    Bay    Lumber    Co.,   San 
Francisco. 

Geo.   H.  Fuller  Desk  Co.,   San  Fran- 
cisco. 

John  Brenner  Co.,  San  Francisco. 

Ilaas  Brothers,  San  Francisco. 

San  Francisco  Pioneer  Varnish  Works, 
San  Francisco. 

John  Martin  &  Co.,*  San  Francisco. 

Morgan  Brothers,  San  Francisco. 

Union  Brokerage  Co.,  San  Francisco. 

Schloss  Crockery  Co.,  San  Francisco. 

Schultz  Hawson  Co.,  San  Francisco. 

Harris  Brothers  &  Co.,  San  Francisco. 

Franklin    Railway     Supply    Co.,    San 
Francisco. 

Occidental  Supply  Co.,  San  Francisco. 

McMullin  &  Eyi-e,  San  Francisco. 

Wm.  B.  Collier,  San  Francisco. 

N.  S.  Bell,  San  Francisco. 

Acme  White  Lead  and  Color  Works, 
San  Francisco. 

S.  C.  Irving,  San  Francisco. 

Freeman,  I.,  San  Francisco. 

Gladstone  Brotbei-s,  San  Francisco. 

Alexander  Yost  Co.,  San  Francisco. 

A.  Zellerbach  &  Sons,  San  Francisco. 

John  A.   Roebling's   Sons  &   Co.,   San 
Francisco. 

Pioneer  Automobile  Co.,  San  Francisco. 

Maurice  Rosenthal,  San  Francisco. 

Union  Fish  Co.,  San  Francisco. 

Milwaukee  Furniture  Co.,  San  BYan- 
cisco. 

Nye  &  Nissen,  San  Francisco. 

Sperry  Flour  Co.,  San  Francisco. 

O.  P.  Downing  &  Co.,  San  Francisco. 

Novelty    Machine    Works,  San    Fran- 
cisco. 

Mutual  Electric  Light  Co.,  San  Fran- 
cisco. 

West,  Elliott  &  Gordon  (Incorporated), 
San  Francisco. 

C.  A.  Malum  &  Co.,  San  Francisco. 

Brigham  &  Co.,  San  Francisco. 

Ralston  Iron  Works,  San  Francisco. 

The  J.  K.  Armsby  Co.,  San  Francisco. 

Enterprise    Brewing    Co.,    San    Fran- 
cisco. 

Sam  Bibo  &  Co.,  San  Francisco. 

Louis  Kline  &  Co.,  San  Francisca 
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California  Barrel  Co.,  San  Francisco. 

Henry  Korvell  Lime  and  Cement  Co., 
San  Francisco. 

Getz  Brothers  &  Co..  San  Francisco. 

Wheaton,  Pond  &  Harrold,  San  Fran- 
cisco. 

H.  A.  Williams  Co.  (Incorporated), 
San  Francisco. 

Carisa  Chemical  Co.,  San  Francisco. 

Wei  land  Brothers,  San  Francisco. 

F.  E.  Booth,  San  Francisco. 

Meigs  &  Co.,  San  Francisco. 

Sanitary  Devices  Manufacturing  Co., 
San  Francisco. 

W.  D.  McArthur,  San  Francisco. 

Wlchman,  Lutgln  &  Co.,  San  Fran- 
cisco. 

F.  P.  Cutting  Co.,  San  Francisco. 

Geo.  Herrman  Co..  San  Francisco. 

W.  M.  Duval  &  Co.,  San  Francisco. 

Herman  Heynemann,  San  Francisco. 

Donande  &  Co.,  San  Francisco. 

Pacific  Coast  Rubber  Co.,  San  Fran- 
cisco. 

Schussler  Brothers,  San  Francisco. 

A.  Meyer,  San  Francisco. 

Inlo  Development  Co.,  San  Francisco. 

C.  Schmltz  Co.,  San  Francisco. 

Herman  Cohen,  San  Francisco. 

Landercock  Transfer  Co.,  San  Luis 
Obispo. 

J.  W.  Crocker  &  Co.,  San  Luis  Obispo. 

J.  B.  Blako,  San  Luis  Obispo. 

Slnsheimer  Brothers,  San  Luis'  Obispo. 

Llppnian  Brothers,  San  Pedro. 

San  Pedro  Hardware  Co.,  San  Pedro. 

Nelson  Ward,  San  Pedro. 

McDemiott  &  Qulnn,  San  Pedro. 

Seaside  Market  San  Pedro. 

San  Pe<lro  Wholesale  Co..  San  Pedro. 

Santa  Ana  Produce  Co.,  Santa  Ana. 

H.  S.  Tubbs  &  Co.,  Santa  Ana. 

J.  Hoflf.  Santa  Ana. 

Fred  M.  Stern.  San  Jose. 

Geo.  Jessen  C^.,  San  Jose. 

H.  L.  Miller.  San  Jose. 

The  Commercial  Savings  Bank,  San 
Jose. 

George  Frank  &  Co.,  San  Jose. 

The  Bean  Sons*  Co.,  San  Jose. 

F.  Kuchenl)elser  &  Son  (Incorporated), 
San  Jose. 

Kelser  &  Koch,  San  Jose. 

Mayer  Brothers.  San  Jose. 

Reiser's  Furniture  House,  San  Jose. 

R.  Kocker  &  Son,  San  Jose. 

Munson's  I'rescrlptlon  Pharmacy,  San 
Jose. 

Security  State  Bank,  San  Jose. 

Myers,  McMahon  &  Co.,  San  Jose. 

Walter  J.  O'Brien.  San  Jose. 

Barchers  Brothers,  San  Jose. 

El  wood  Cooper.  Santa  Barbara. 

National  Fire  Insurance  Company, 
Santa  Cruz. 

Hall-Jones  Company,  Santa  Cruz. 


Davis     Wapehouse    Ompany,     Santa 

Cruz. 
Dales  Brothers,  Santa  Monica. 
Turner  &  Edinger,  Santa  Monica. 
Santa     Monica     Transfer     Company, 

Santa  Monica. 
Santa    Paula    Commercial    Company, 

Santa  Paula. 
Hlcklnbotham  Brothers,  Stockton. 
C.  Shields  Iron  Works,  Stockton. 
Williams  &  Moore,  Stockton. 
Hobbs  Parsons  Company,  Stockton. 
Austin  Brothers,  Stockton. 
Campbell  Brothers,  Stockton. 
A.  Getty  &  Co.,  Austin. 
The  Bank  of  Ventura,  Ventura. 
S.  W.  Barton  &  Co.,  Whlttler. 

F.  R.  Weeks,  Whlttler. 
L.  A.  Bryan,  Whlttler. 

The  Wilmington  Journal,  Wilmington. 
Breen  Brothers,  Wilmington. 
Henry  Craner,  Winters. 
Yolo  County  Savings  Bank,  Woodland. 
Bank  of  Woodland,  Woodland. 
Globe  Grain  and  Milling  Ompany  (no 
town  g^ven).  *  '  ' 

G.  B.  Ochletree  (no  town  glvia>.     ~ 
Red  Bluff  Chamber  of  C3omm«rae,  Qfll 

Bluff.  -  ^^ 

Board  of  Trade  of  Willows,  Wllftrrs. 

COLOBADO. 

I.  N.  Bunting,  Grand  Junction. 

J.  R.  Wentworth,  Grand  Junction. 

J.  J.  Lemsden,  Grand  Junction. 

Tlie  Grand  Junction  Fruit  Growers* 
Association;  J.  F.  Smith,  president; 
J.  F.  Moore,  manager.  Grand  Junc- 
tion. 

Mesa  County  State  Bank,  Grand  Junc- 
tion. 

A.  J.  Sampllner,  Grand  Junction. 

C.  F.  Varrell,  Grand  Junction. 

J.  E.  Lulmalne,  Grand  Junction. 

J.  Purcell,  Grand  Junction. 

J.  Brown,  Grand  Junction. 

J.  H.  Cagrane,  Grand  Junction. 

F.  Shee,  Grand  Junction. 

Wadsworth  &  Sons,  Grand  Junction. 

C.  C.  Lamb,  Grand  Junction. 

J.  W.  Fleming,  Grand  Junction. 

W.  H.  Bannister,  Grand  Junction. 

F.  P.  Sftilth,  Grand  Junction. 

Henon  &  Cassells,  Grand  Junction. 

The  Progress  Grocery  and  Bakery, 
Grand  Junction. 

EYed  Lantey  Saddlery  Ompany,  Grand 
Junction, 

M.  Hertz,  Grand  Junction. 

T.  D.  Ream  &  Cx)..  Grand  Junction. 

Mesa  Flour  Mills  Company,  Grand 
Junction. 

The  Mesa  Lumber  Company,  Grand 
Junction. 
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Grand  Junction  E.  &  G.  Company, 
Grand  .Tunctio:i. 

Charles  G.  Newton,  ({rand  Junction. 

George  E.  Uasicell,  Grand  Junction. 

The  Grand  Junction  Lumber  Com- 
pany, Grand  Junction. 

The  Independent  Lumber  Company, 
Grand  Junction. 

The  W.  F.  White  Mercantile  Company, 
Grand  Junction. 

The  Grand  Junction  Feed  and  Imple- 
ment Company,  Grand  Junction. 

M.  W.  McConnell,  Grand  Junction. 

W.  D.  DaTies,  Grand  Junction. 

T.  H.  Carr,  Grand  Junction. 

E.  M.  Hardy,  Grand  Junction. 

Frank  H.  Haskell,  Grand  .Junction. 

H.  B.  Ennor,  Grand  Junction. 

The  Globe  Express  Company,  (Jrand 
Junction. 

The  H.  G.  Bedwell  Transfer  Company, 
Grand  Junction. 

R.  P.  Davie,  (Jrand  Junction. 

Edmund  Simmons,  Grand  Junction. 

GEORGIA. 

Geoi^la  Industrial  Association,  Colum- 
bus. 

D.  W.  Hill  &  Co.,  Macon. 

R.  J.  Tayler,  Macon. 

Dunlap  Ildior  Company,  Macon. 

W.  G.  Solomon  &  McRae,  Macon. 

S.  R.  Jaques  &  Tinsley  &  Co.,  Macon. 

W.  R.  Cox,  vice-president  Central 
Georgia  Bank,  Macon. 

McGraw  Manufacturing  Company,  Ma- 
con. 

J.  W.  Cabaniss,  president  Exchange 
National  Bank,  Macon. 

Macon  Grocery  Company,  Macon. 

J.  F.  Mines  &  Co.,  Savannah. 

ILUNOIS. 

H.  T.  Masters  &  Co.,  Carllnville. 
Lincoln  Coal  Co.,  Lincoln. 
First  National  Bank,  Lincoln. 
Iron  City  Pasteurized  Milk  Co.,  Rock 

Island. 
L.  Allomey,  Rock  Island. 
Bus  Express  Lines,  at  large. 
J.  R.  Hollowcush.  at  large. 
Bus  Express  and  Transfer  Lines,  at 

large. 
John  W.  Parker,  at  large. 

IDAHO. 

James  E.  Babb,  Lewiston. 

IOWA. 

C.  F.  Cobb,  Akron. 
Hopkins  &  Co.,  Akron. 
I.    Kendson,    Akron. 


The  Fields  &  Slaughter  Ck).,  Akron. 

Akron  Grain  Co.,  Akron. 

O.  D.  Burdall,  Algona. 

S.  L.  Kem,  Charles  City. 

C.  O.  Fiel,  Charles  City. 

J.  A.  Case,  Charles  City. 

George  P.  Smith  Co.,  Charles  City. 

Charter  Oak  State  Bank,  Charter  Oak. 

Wm.  Mair  &  Co.,  Charter  Oak. 

T.  W.  Thomsen  &  Co.,  Charter  Oak. 

Grimm  &  Hollister,  Cleal'  Lake. 

S.  J.  Clanson,  Clear  Lake. 

Clinton  Bridge  and  Iron  Works,  Cllu- 

ton. 
Clinton  Gas  Light  and  Coke  Ck>mpany. 

Clinton. 
W.  Graf  &  Co.,  Cresco. 

F.  IL  O'Halloran,  Cylinder, 
liuilders*  Lime  and  Cement  Company, 

Davenport 

Vj.  J.  Dougherty,  Davenport 

Waldo  Becker,  Davenport 

Davenport  Gas  and  Electeic  Company, 
Davenix)rt. 

S.  A.  Feinger,  Davenport 

W.  W.  Lunger,  Davenport 

J.  W.  Battendorf,  Davenport 

H.  Van  Maur,  Davenport 

Ewert  &  Richter,  Davenport. 

Schicks  Express  and  Transfer  Com- 
pany, Davenport 

Washbun  Halligan  Coffee  Company, 
Davenport. 

Wm.  Sielis,  Davenport 

C.  G.  Hepwell,  Davenport 

Theo.  Hertzog,' Davenport 

Walter  Chambers,  Davenport 

J.  A.  De  Armand,  M.  D.,  Davenport 

H.  C.  Lusk,  Davenport 

Al.  Boehnlin,  Davenport 

L.  Echart  Davenport 

J.  R.  Metting,  Davenport 

J.  W.  Crowley,  Davenport 

E.  W.  Hoyt,  Deeorah. 

Henry  Rewes,  Deeorah. 

C.  J.  Weiser,  Deeorah. 

Ben  Bear,  Deeorah. 

Bently  &  Olmstead  Company,  Des 
Moines. 

Des  Moines  Drag  Company,  Des 
Moines. 

Schmitt  &  Henry  Manufacturing  Com- 
pany, Des  Moines. 

Warfield-Pratt-Howell  Company,  Des 
Moines. 

Langan  Brothers,  Des  Moines. 

W.  R.  Rice,  Dickens. 

Somers  Brothers,  Dickens. 

G.  W.  Anderson,  Fostoria. 
Chas.  Christian  &  Son,  Grafton. 
O.  H.  Christians,  Grafton. 

W.  F.  Lutz,  Grafton. 

Schoeneman  Brothel's,  Hawarden. 

Cook  Brothers,  Hobart 

C.  B.  Lampkin,  In  wood. 

W.  A.  I*orry,  Mapleton. 

J.  S.  Alexander,  Marion. 
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C.  H.  McNider.  Mason  City. 

D.  \V.  Vroom,  Mason  City. 

J.  E.  E.  Markley,  Mason  City. 

A.  H.  Merrill,  Mason  City. 

John  Stonberry,  Mason  City. 

C.  A.  Parkin,  Mason  City. 

F.  M.  Norris,  Mason  City. 

A.  H.  Gale,  Mason  City. 

George  P.  Smith,  Mason  City. 

American  Brick  and  Tile  Company, 
Mason  City. 

The  Darles  Lumber  Company,  Monti- 
cello. 

Hunting  Ell  Company,  McGregor. 

(Jilchrlst  &  Co.,  McGregor. 

C.  E.  Durston,  Nora  Springs. 

L  D.  Foster,  Ottumwa. 

J.  B.  Mowrey,  Ottumwa. 

A.  L.  Bartholemew,  Preston. 

Blunt  Gocum  Company,  Ruthven. 

Dr.  G.  Baldwin,  Uuthven. 

August  Clesle,  Ruthven. 

J.  H.  Dailey,  Sanborn. 

E.  C.  Taugney,  Sanborn. 

Geo.  Hakeman  &  Son,  Sanborn. 
Hornlck,  Hess  &  Moore,  Sioux  City. 
Terwllllger     and     Dwlght     Company, 

Sioux  City. 
Brown  Coal  Company,  Sioux  City. 
C.  T.  Hopper,  Sioux  City. 
Tolerton   &   Stetson   Company,    Sioux 

City. 
Warfleld- Pratt-Howell  Company,  Sioux 

City. 
Moulton- Wallace  Company,  Spencer. 
M.  M.  Hines,  Spencer. 
Smith  Brothers,  Spirit  Lake. 
Thomas  Gray,  Wesley. 
M.  P.  McDonald,  Whittemore, 
C.  E.  Boyle,  Whittemore. 

MINNESOTA. 

W.  J.  Krebsbach,  Adams. 
J.  T.  Fairbanks.  Austin. 
T.  I.  Crane,  Austin. 
John  W.  Scott,  Austin. 
Seren,  Anderson  &  Co.,  Austin. 
Crookston  Lumber  C'ompany,  Crooks- 
ton. 
T.  H.  Ijoyhed  &  Son,  Faribault 
H.  Bradley  &  Co.,  I^roy. 
Porter  &  Goring,  I^roy. 
M.  F.  Dunn,  I^roy. 

E.  S.  Stanley.  Lyle. 

F.  M.  Beacli,  Lyle. 

W.  E.  Le  Baron.  Lyle. 

C.  A.  Smith  Lumber  Company,  Minne- 
apolis. 

Shevlln-Carpenter  Company,  Minne- 
apolis. 

Brooks-Scanlon  Lumber  Company, 
Minneapolis. 

Scanlon-Gipson  Lumber  Company, 
Mlnneapolia 


Brooks  Brothers,  Minneapolis. 

Washburn-Crosby  Company,  Minne- 
apolis. 

Janney,  Semple,  Hill  &  Co.,  Minne- 
apolis. 

Pillsbury-Washburn  Flour  Mills  Com- 
pany, Minneapolis. 

The  Great  Western  Elevator  Company, 
Minneapolis. 

The  Menz  Lumber  Company,  Minne- 
apolis. 

Merrill  Lumber  Company,  Minneapolis. 

Bradley-Walkins  Company,  Minne- 
apolis. 

Itasca  Lumber  Company,  Minneai)olls. 

Coffin  Box  and  Lumber  Company,  Min- 
neapolis. 

City  Sash  and  Door  Company,  Minne- 
apolis. 

The  D.  H.  Gilmore  Company,  Minne- 
apolis. 

F.  L.  Heffelflnger.  Minneapolis. 

M.  D.  Flower,  Minneapolis. 

Hardwood  Manufacturing  Company. 
Minneapolis. 

Central  Supply  CJk)mpany,  MinntMBlk^i 

E.  S.  Woodworth  &  Co.,  Minneq^fak'7 

A,  M.  Fish,  Minneapolis.  .     ..., 

Reliance  Elevator  Company,  Minne- 
apolis. 

W.  S.  Ankenny  &  Co.,  Minneapolis. 

C.  G.  Ireys,  Minneaitolis. 

Stewart  Elevator  Comimny,  Minne- 
apolis. 

H.  Wehmann  &  Co.,  MinneaiH)ll8. 

Wright,  Barrett  &  StlUwell,  St  Paul. 

Northwestern  Fuel  Company,  St  Paul. 

C.  W.  Gordon,  St  Paul. 
Foot,  Schulze  &  Co.,  St  Paul. 
Foley  Brothers  &  Kelly,  St  Paul. 
Latseh  &  Son.  Winona. 

Bay  State  Milling  Company,  Winona. 

MIBSOUBI. 

Smith  McCord-Townsend  Dry  Goods 
Co.,  Kansas  City. 

Rldeuer-Baker  Grocery  C/Oiupany,  Kan- 
sas City. 

Ryley- Wilson  Grocer  Company,  Kan- 
sas City. 

American  Transfer  Company,  Kansas 
City. 

The  Kansas  City  Casket  and  Furni- 
ture Company,  Kansas  City. 

Samuel  Diggs,  Kansas  City. 

Clagett  Storage  and  Transfer  Com- 
pany. Kansas  City. 

L.  D.  Hamacher,  Kansas  City. 

Hovey  &  Brown,  Kansas  City. 

William  D.  Kemper,  Kansas  City. 

James  A.  Bolen,  Kansas  City. 

Houston,  Fible  &  Co.,  Kansas  City. 

David  Rankin,  jr.,  St  Louis. 

D.  J.  Dean,  Kansas  City* 
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MONTANA. 

First  National  Banlt,  Missoula. 

F.  L.  Greenougli,  Missoula. 

NEBRASKA. 

W.  H.  Harrison,  Grand  Island. 
Omaha  Bridge  and  Terminal  Railway, 

Omaha. 
Paxton  Vierling  Iron  Worlds,  Omaha. 
Baum  Brothers,  Omaha. 
Omaha  Elevator  Company,  Omaha. 

NEVADA. 

Tonopah  Lumber  Company,  Tonopah. 
Verdi  Lumber  Company,  Verdi. 

NEW    HAMPSHIBE. 

E.  R.  Brown,  Dover. 

NEW    TOBK. 

Kellogg  &  Miller,  New  York  City. 
The  Continental   Insurance  Company, 
New  York  City. 

NOBTH  CABOLINA. 

J.  Ellwood  Cox,  High  Point. 
Proximity     Manufacturing    Company, 
Greensl)oro. 

NOBTH    DAKOTA. 

C.  R.  Meridith,  Casselton. 
W.  A.  McCulley,  Oakes. 
Amasa  P.  Peake,  Valley  City. 

SOUTH    CAROLINA. 

Hon.  W.  C.  Butler,  North  Augusta. 

SOUTH    DAKOTA. 

P.  F.  Wickham,  Alexandria. 
John  Burbeck,  Avon. 
N.  D.  Giedd,  Avon. 

G.  H.  Shannard,  Bridgewater. 

D.  M.  Hofer,  Bridgewater. 
W.  C.  Gemmill,  Canton. 

Mutual  Lumber  Company,  Canton. 

Canton  Grain  Company,  Canton. 

Farmers*  Lumber  Company,  Canton. 

Paul  Gross,  Dolton. 

J.  E.  Carlson,  Emery. 

Olsen  White  &  Co.,  Hudson. 

M.  J.  Gotshelf,  Lennox. 

Mackay  Brothers,  Madison. 

Wm.  M.  Smith,  Mitchell. 

M.  F.  Patton,  Mitchell. 

H.  L.  Bras,  Mitchell. 

J.  T.  Morrow,  Mitchell. 

Fullerton  Lumber  Company,  Mitchell. 

B.  R.  Stoi*er,  Mitchell. 


L.  J.  Welch,  Mitchell. 

L.  K.  Lord,  Parker. 

C.  W.  Thompson,  Parker. 

Vreeland  Brothers,  Sioux  Falla 

Wider  Bros.  &  Co.,  Sioux  Falls. 

F.  C.  Whitehouse  &  Co.,  Sioux  Falls. 

T.  J.  Fosdick  &  Son,  Sioux  Falls. 

John  Fitz  Gibbon,  Sioux  Falls. 

Roy  Williams,  Sioux  Falls. 

M.  King,  Utica. 

Excelsior  Mill  Company,  Yankton. 

David  M.  Finnegan,  Yankton. 

Smith  &  Harris,  Yankton. 

O.  H.  Curney,  Yankton. 

Brisbines  Dry  Goods  House,  Yankton. 

TEXAS. 

T.  W.  House,  Houston. 

H.  B.  Rice,  Houston. 

T.  C.  Dunn,  Houston. 

W.  B.  Chew,  Houston. 

Henry  S.  Fox,  Houston. 

Charles  Dillingham,  Houston. 

J.  S.  Rice,  Houston. 

William  D.  Cleveland,  Houston. 

WASHINGTON. 

Prosser  Falls  Land  and  Power   Co., 
Prosser. 


WTOMINO. 


J.  0.  Davis. 


WISCONSIN. 


Wm.  Krause,  jr.,  Albany. 

Stlllman,  Wright  &  Co.,  Berlin. 

M.  Safford,  Berlin. 

T.  H.  Rumsey,  First  National  Bank, 

Berlin. 
H.  C.  Putnam,  Brodhead. 
Dodge  &  Stephenson,  Brodhead. 
B.  N.  Clawson,  Brodhead. 
Chippewa  Lumber  and  Boom  Co.,  Chi|>- 

pewa. 
North     Western     Lumber    Oo.,     BSau 

Claire. 
Drummond  Packing  Co.,  E2au  Claire. 

E.  L.  Shepherd,  Edgerton. 

The   Anderson   Vehicle  Co.,   Fond   du 

Lac. 
Huber  &  Fuhrman  Drug  Mills,  Fond 

du  Lac. 
Winnebago  Furniture  Co.,  Fond  du  Lac. 
Kellogg  Brothers  Lumber  Co.,  Grand 

Rapids. 
The    Badger    Box    and    Lumber    Co., 

Grand  Rapids. 

F.  Mackinnon     Manufacturing     Co., 
Grand  Rapids. 

The  Grand  Rapids  Lumber  Co.,  Grand 

Rapids. 
Ceiitralia  Pulp  and  Water  Power  Oo., 

Grand  Rapids. 
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Grand    Rnjuds    Pulp   and    Paper   CJo., 

Grand  Rapids. 
Fred  A.  HoUman,  Groen  Bay. 
W.  H.  Kerr,  Hartford. 
Inglebut  Peterson,  Hartford. 
John  H.  Krause,  Hartland. 
John  Glaue,  Hartland. 

F.  Gerbinski,  Hartland. 
W.  J.  Knight,  Hartland. 
0.  E.  Pawling,  Hartland- 
J.  P.  Peterson,  Hartland. 

E.  Mueller.  Hartland. 
Aug.  Oradler,  Hartland. 

W.  F.  Wittenberg,  Hartland. 
H.  M.  Duvald.  Hartland. 
Fred  Winter,  Hartland. 
Mellon  Brown,  Hartland. 

G.  W.  Scrantus,  Hartland. 
C.  H.  Wittenberg,  Hartland. 
Peter  Hanson,  Hartland. 
Hans  Jacobsen,  Hartland. 
Gotfrled  Monk,  Hartland. 
Hans  Orden,  Hartland. 
Adolph  Sebtnianski,  Hartland. 
Nels  Peterson,  Hartland. 

M.  J.  Dauveau,  Hartland. 
Wm.  Ludwigsen,  Hartland. 

C.  N.  Nourse,  Hartland. 

A.  B.  Chamberliii,  Hartland. 
Dr.  J.  N.  Onesbaugh,  Hartland. 
H.  G.  Nixon,  Hartland. 

F.  Wolkman,  Hartland. 
F.  Hanson,  Hartland. 

The  Van  Brunt  Manufacturing  Ck)m- 

pany,   Horieon. 
H.  L.  McNamara,  Janesvllle. 
W.  T.  Sbcrer,  Janes vi lie. 
Badger  Ck>al  Company,  Janesville. 
J.  F.  Mackness,  Kllbourn. 
H.  D.  Corning,  Kllbourn. 

D.  McManman  &  Sons,  Kllbourn. 
W.  W.  Cargill,  La  Crosse. 

C.  S.  Van  Auken,  La  Crosse. 

Geo.  H.  Gordon,  La  Crosse. 

Geo.  H.  Ray,  La  Crosse. 

S.  Y.  Hyde  Elevator  Company,  La 
Crosse. 

W.  W.  Ellsworth,  Lone  Rock. 

J.  W.  Puffer,  Lyndon. 

J.  W.  Groves,  mayor.  Madison. 

Alex.  Gill  &  Co.,  Madison. 

Stark,  Le^vls  &  Co.,  Madison. 

Brittenbach  Brothers,  Madison. 

Welton  &  O'Neil,  Madison. 

The  Stark -Lewis  Land  Company,  Mad- 
ison. 

American  Hardwood  Lumber  Company, 
Madison. 

E.  C.  Smith,  Markesan. 
S.  C.  Plummer,  Mauston. 

F.  S.  Veeder,  Mauston. 

Menasha     Wooden     Ware     Company, 

Menasha. 
A.  H.  Stange  Company,  Merrill. 
Merrill  Lumber  Company,  Merrill. 


•A 


H.  W.  Wright  Luml)er  Company,  Mer- 
rill. 

Lindauer  Pulp  and  Manufacturing 
Company,  Men-Ill. 

Lincoln  County  Bank,  Merrill. 

R.  D.  Marshall,  Merton. 

J.  McCarthy,  Milwaukee. 

Wm.  Mullin,  Milwaukee. 

C.  G.  Deewies,  Milwaukee. 

H.  Aug.  Luedke,  Milwaukee. 

J.  H.  Marschalek,  Milwaukee. 

P.  A.  Van  Beck,  Milwaukee. 

Chas.  Schmidt,  Milwaukee. 

Ed.  Hoge.  Milwaukee. 

E.  A.  Strako,  Milwaukee. 

Arth.  Wehhecht,  Milwaukee. 

R.  W.  Wilder,  Milwaukee. 

A.  F.  Hadem,  Milwaukee. 

C.  M.  Otto,  Milwaukee. 

G.  H.  Daniel],  Milwaukee. 

Jacob  Apepelle,  Milwaukee. 

Frank  Goetsh,  Milwaukee. 

Charles  F.  Beindieke,  xdllvvaukec. 

Eugene  D.  Sheeham,  Milwaukee. 

Jacob  Bumer,  Milwaukee. 

E.  Keeson,  Milwaukee.  *    '*  |.' 

Otto  Heldemann,  Milwaukea 

A.  J.  Neary,  Milwaukee. 

Frank  Siak,  Milwaukee. 

A.  H.  Smith,  Milwaukee. 

Charles  B.  Connley,  Milwaukee. 

J.  W.  Uppon,  Milwaukee. 

W.  E.  Schroed^r,  Milwaukee. 

S.  M.  Kerr,  Milwaukee. 

William  Standezel,  Milwaukee. 

Thomas  Doyle,  Milwaukee. 

Lindsay  Bros.,  Milwaukee. 

The  National  Enameling  and  Stamp- 
ing Company,  Milwaukee. 

A.  Geo.  Schultz  Company,  Milwaukee. 
The  Thomas  B\imace  Company,   Mil- 
waukee. 

Milwaukee   Coke   and   Gas   Company, 

Milwaukee. 
Vera  Cliemical  Company,  Milwaukee. 

B.  H.  Bigliam,  Milwaukee. 
Newport    Mining    Company,    Milwau- 
kee. 

Duim  Iron  Mining  Company,  Milwau- 
kee. 

Kanawha  Fuel  Company,  Milwaukee. 

Manville  Company,  Milwaukee. 

Planklnton  Packing  Company,  Milwau- 
kee. 

The  Hoisting  and  Conveying  Machin- 
ery Company,  Milwaukee. 

Wisconsin  Retail  Hardware  Associa- 
tion, Milwaukee. 

Kimberly  Clark  Company,  Milwaukee. 

Miflin  &  Linden  Mining  Company, 
Mineral  Point 

Franklin  Mining  Company,  Mineral 
Point. 

J.  J.  O'Neill,  Monches. 

T.  J.  Manning,  Monchea. 
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John  Ward,  MonclieB. 
Mike  Ward,  Monches. 
WllHam  Schoook,  Monches. 
Thomas  Kinealy,  Monches. 
M.  Shields,  Monches. 
Thomas  Shhnieas,  Monches. 
John  Bury,  Monches. 
Lawrence  M.  Kelly,  Monches. 
E^d.  Ward,  Monches. 
James  Ward,  Jr.,  Monches. 
Jerry  Ward,  Monches. 
James  C.  Ward,  Monches. 
Chas.  H.  Keelmer,  Monroe. 
Hoesly  &  Grennell,  Monroe. 
Kaslen  &  Strinner,  Monticello. 
Bontly  Brothers,  Monticello. 
Louis  Dessert,  Mosinee. 
E.  Krause,  Nashatah. 
Wm.  Ilouchman,  Nashatah. 
Wm.  Thompson,  Nashatah. 
W.  H.  H.  Cash,  New  Lishon. 
W.  B.  H.  Kerr  Co.,  North  Lake. 
Edw.  Griebllng,  North  Lake. 
R.  J.  Dempsey,  North  Lake. 
Peoter  WlfiPenbach,  North  Lake. 
Timothy  Murphy,  North  Lake. 
John  Oamy,  North  Lak«. 
Ingle  Peterson,  North  Lake. 
G.  H.  Phladaas,  North  Lake. 
John  Lund,  North  Lake. 
James  Kelly,  North  Lake. 

E,  McNulty,  North  Lake. 
Fred  Funk,  North  Lake. 
Nick  Shodson,  North  Lake. 
J.  E.  Roberts,  North  Lake. 
Walter  Kerr,  North  Lake. 
Robert  McMelhan,  North  Lake. 
Chas.  J.  Adams,  North  Lake. 
Chas.  Johnson,  North  Lake. 
Christ  Laffey,  North  Lake. 

W.  A.  Kennaly,  North  Lake. 
Frank  Kenney,  North  Lake. 
A.  H.  Teskee,  North  Lake. 
A.  A.  Fuller,  North  Lake. 
Fred  Kerr,  North  Lake. 
A.  J.  Grosnick,  North  Lake. 
Fretl  B.  Brown,  Oconomowoc. 
W.  G.  Race,  Oconomowoc. 
A.  B.  Rogan,  Oconomowoc 
M.  L.  Doyle,  Oconomowoc. 
H.  G.  Schroeder,  Oconomowoc. 

F.  Paul  Stone,  Oconomowoc. 
Bemmis-Hooper-Hays  Co.,  Oshkosh. 
The  National  Bank  of  Oshkosh,  Osh- 
kosh. 

The  Diamond   Match  Company,   Osh- 
kosh. 
A.  Streich  &  Bro.  Co.,  Oshkosh. 
Martin  Goza,  Palmyra. 


Christian  Carlin,  Palmyra. 
J.  B.  Gregory,  Palmyra. 
John  N.  Goza,  Palmyra. 
A.  M.  Graves,  Palmyra. 
Geo.  A.  Cairneross,  Pewaukee. 
A.  Nelson,  Pewaukee. 
Standard   Calendar  Company,    Platte- 
ville. 

L.  A.  Fisher,  Platteyille. 

W.  R.  Owen,  Randolph. 

H.  B.  Allen,  Richland  Center. 

M.  L.  James,  Richland  Center. 

Barnett  &  Anderson,  Rlpon. 

Ripon  Produce  Company,  Ripen. 

L.  Lynch,  Ripon. 

Boughton  &  Germain,  Ripon. 

Rubicon  Malting  and  Grain  Company, 
Rubicon. 

Rubicon  Mercantile  and  Grain  Com- 
pany, Rubicon. 

E.  W.  Evans,  Springgreen. 
George  W.  Langley,  Starlake. 
Bradley  Company,  Tomahawk. 
Tomahawk  Pulp  and  Paper  Company, 

Tomahawk. 
John  Oelhafen,  Tomahawk. 
Roach,  Seeber  &  Co.,  Waterloo. 

C.  Faillnger,  Waterloo. 
J.  A.  Clark,  Waterloo. 
Matt  Voelker,  Waterloo. 

R.  A.  McCracker,  Waterloo. 
Gus  Fox,  Waterloo. 
A.  J.  Frame,  Waukesha. 
H.  M.  Frame,  Waukesha. 
Otto  Schafer,  Waukesha. 
O.  S.  Vaughn,  Waukesha. 
Wm.  Rlutz,  Waukesha. 
W.  H.  Mylrea,  Wausau. 
A.  Kickbusch,  Wausau. 
M.  H.  Duncan,  Wausau. 
James  Montgomery,  Wausan. 
G.  D.  Jones,  Wausau. 

D.  J.  Murry,  Wausau. 

Barker  &  Stewart  Lumber  Company, 

Wausau. 
H.  E.  McEachron  Company,  Wausan. 
A.  A.  Bock,  Wausau. 
Jacob    Morteuson    Lumber    Company. 

Wausau. 
D.  J.  Murry  Manufacturing  Company, 

Wausau. 
Salsich  &  Wilson  (no  town  given). 
Otto  H.  Falk  (no  town  given). 
Paine    Lumber    (Company     (no    town 

given). 
James  Montgomery  (no  town  given). 
G.  D.  Jones  (no  town  given). 
George  W.  Langley  (no  town  given). 
Fox  Brothers  (no  town  given). 


List  of  fruit  growers  and  shippers  protesting  against   the  passage  of   the 

so-called  **  private  car  discrimination  hilV* 


C.  II.  Mathis,  Blackville,  S.  C. 
J.  T.  Crelgli.  Round  Oak,  Ga. 
11.  A.  Mathews,  Fort  Valley,  Ga. 
G.  R.  Blinster,  Fort  Valley,  Ga. 
Phil  Ogletree,  Zenith,  Ga. 


Geo.  B.   Levvett,  general  manager  El 
berta  Peach  (Company,  Macon,  Ga. 

I.  D.  Fagon  and  Robert  Floumoy,  Fort 
Valley,  Ga. 
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Additional  list  of  shippers,  individuals,  and  organizations  favoring  the  enact- 
vient  of  leyiftlation  inferring  additional  powers  upon  the  Interstate  Vom- 
merce  Commission  to  regulate  railway  rates. 

The  list  of  which  this  is  a  supplement  will  be  found  at  page  479  et  seq.,  VoL 
I,  of  these  hearings. 


John  Pheifer,  president  South  Side 
Business  and  Improvement  Associa- 
tion, of  Columbus,  Ohio. 

A.  B.  C.  Hardy,  secretary  Waterloo 
Carriage  Company,  Waterloo,  Iowa. 

M.  H.  Daley,  manufacturer  of  disks, 
lever  harrows,  and  barrel  carts. 
Charles  City,  Iowa. 

A.  O.  Tabor,  manager   Waterloo  Au- 


tomatic   Stone    Machine    Company, 

Waterloo,  Iowa. 
Alex.   S.   Williams,  treasurer  Astoria 

Veneer  Mills,  Long  Island,  N.  Y. 
United  Lumber  Company,  Albia,  Iowa. 
J.  B.  Queensbury,  Forest  Depot,  Ya. 
W.  S.  Delano,  Lincoln,  Nebr. 
Eugent    Withers,    oounselor    at    law, 

Danville,  Ya. 


Statement  of  receipts^  disbursements,  etc,,  of  ilie  Baltimore  and  Ohio  Railroad 
system,  edviuHive  of  subsidiary  lines,  for  the  ycbr  ended  June  SO,  1904- 

(This  should  have  appeared  as  a  part  of  Mr.  Hugh  L.  Bond's  statement,  found 
on  p.  1377,  but  was  received  too  late  for  insertion.) 

Gross  receipts  from  operation lOS^MLMii'iQ 

Operating  expenses . 48,011^8011  ID 

Net  earnings  from  operation 21,442,217.10 

Other   income 2, 648, 597. 41 

Gross  Income 24, 090, 814.  51 

Deductions  from  income: 

Taxes $1,305,510.32 

Interest   and   rentals 9,627,851.19 

Other  deductions 800,092.77 

11,733,454.28 

Net  income 12, 357, 360. 23 

Expenditures  in  the  way  of  dividends 7,370,482.40 

Net  income  after  payment  of  dividends 4, 986, 877. 88 


IP«I 
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CONSOLIDATED  INDEX  OF  VOLUMES  1  TO  5. 


LIST  OF  WITNESSES. 

Paca 
ACWOBTH,  M.  P.,  BIGHT  HON.  WILLIAM  M.,  barrister  at  law,  Lon- 
don, England,  delegate  to  International  Railway  Ck)ngre8i<,  Washington, 
D.  C.     May  9,  1905 184a-1870 

ADAMS,  BROOKS,  Qnincy,  Mass.,  representing  the  Chamber  of  Commerce 

of  Spokane,  Wash.    May  18,  1905 2913-2941 

AIKEN,  A.  M.,  Danville,  Va.,  representing  the  city  of  Danville.    May  8, 

1906 1816ria|li 

ATTOBNET-OENEBAL:  Opinion.     May  6, 1905 166^4994 

BACON,  DON  H. ,  president  of  the  Tennessee  Coal  and  Iron  Railroad  Com- 
pany, of  Birmingham,  Ala.     May  18,  1905 2941-2942 

BACON,  EDWABD  P.,  Milwaukee,  Wis.,  chairman  executive  (X)mmittee 
Interstate  Commerce  I^aw  Convention,  St.  Louis,  October  28-29,  1904, 
representing  producers,  shippers,  and  consumers: 

December  16,  1904 5-29 

May  8,  lOa^ 1764-1811 

Mav9,  1905 1891-1924 

May  17,  1905 263:^2679 

May  18,  1905 2962-2965 

BAKEB,  GEOBOE  L.,  Columbia,  S.  C,  manufacturing  ice  and  sellin^c  coal. 

May  17,  1905 2744-2745 

BABBEB,   CLABENCE,   lawyer,  representing  the  Commercial  Club  of 

Knoxville,  Tenn.     May  8, 1905 1840-1841 

BABBET,  J.  A.,  Van  Buren,  Ark.,  secretary  of  the  Van  Buren  Horticul- 
tural Association.     May  16, 1906 2501-2503 

BABTLES,   JOSEPH,   St.  Paul.,  illuminating  and  burning  oil  business. 

May  17,  1905 2740-2743 

• 

BAYLOB,  J.  B.,  Milford,  Va.,  representing  the  landowners  of  Virginia. 

May  22,  1905 3324-3325 

BEAN,  IBVINO  M.,  Milwaukee,  president  Northwestern  Iron  Co.     May  8, 

1905 1823-1827 

BIDDLE,  W.  B.,  Chicago,  third  vice-president  of  the  Chicago,  Rock  Island 

Pacific  Railway.     May  5, 1905 1650-1661 

BIBD,  A.  C,  Chicago,  vice-president  of  the  Gould  system: 

May  12,  1905 2227 

May  13,  1905 2249-2303 

BLODOETT,  FBANK  O.,  Janesville,  Wis.,  engaged  in  the  milling  of  grain 

and  flour.     May  5, 1905 1639-1644 

BOATWBIOHT,  W.  P.,  Danville,  Va.,  furniture  manufacturer.     May  10, 

1905 2006-2008 

^1^1 
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BOND,  HUGH  L.,  Baltimore,  Md.,  second  vice-preeident  and  general  attor- 
ney Baltimore  and  Ohio  Railroad  Company: 

May  1,  1905 1377-1389 

May  2,  1905 1390-1431 

May  23,  1905 3795 

BOWES,  F.  B.,  Chicago.,  a^s^istant  traffic  manager  Illinois  Central  Railroad: 

May  17,  1905 2726-2738 

May  18,  1905 2846-2854 

BBADLET,  HERBERT,  New  York,  N.  Y.,  traffic  manager  of  the  Millers' 

National  Federation.    May  18, 1905 2832-2837 

BROWN,  A.  B.,  Washington,  D.  C,  counsel  for  the  Atchison,  ^opeka  and 

Santa  Fe  Railroad  Co.     May  20,  1905 3133-3140 

BROWN,  CHARLES  H.,  Mobile,  Ala.,  in  bagging  and  cotton-tie  buaineBBy 

representing  chamber  of  commerce.    May  20,  1905 3269 

BROWN,  C.  M.,  Redlands,  Cal.,  orange  grower  and  shipper.    May  17, 

1905 2738-2740 

BROWN,  H.  D.,  president  and  general  manager  of  Brown  Coal  Co.,  at  Sioox 

City;  abo  treasurer  of  White  Rock  Cattle  Co.     May  10,  1905 201^2021 

BTJRR,  R.  HUDSON,  member  of  Florida  railway  commission;  acting  with 
a  committee  appointed  by  the  National  Association  of  Railway  Commieh 
sioners.     January  20,  1905 40-60 


,  PATRICK  O.,  Augusta,  Ga.,  milling  and  produce  business.     May 
17,1905 2743-2744 

j»JZIZ,  T.  O.,  Birmingham,  Ala.,  iron  and  coal  business;  largely  interested 

in  mercantile  business,  and  a  farmer.     May  19,  1905 2965-2974 

CABOT,  GODFREY  L.,  Boston,  carbon-black  maker.     May  17,  1905..  2746-2767 

CALL,  JOSEPH  H. ,  attorney  at  law,  Los  Angeles,  representing  citrus-fmit 

interests  in  southern  California.     May  17,  1905 2684-2725 

CARLE,  L.  B.,  Janes ville.  Wis.,  tobacco  shipper  and  president  of  Janesville 

Machine  Co.     May  12,  1905 2177-2185 

CARLETON,  MTJRRAT,  St.  Louis,  wholesale  dry  goods  business,  re]>re- 

senting  Business  Men's  l^ieague  and  others.    May  16.  1905 ^16-2524 

CHAPMAN,  WILLIAM  H.,  Kansas  City,  Mo.,  owner  and  operator  of 

sawmills  in  Memphis,  Ark.     May  15, 1905 2363-2366 

CLEMENTS,  JUDSON  C,  Interstate  Commerce  Commissioner. 

May  19,  1905 2988-3057 

May  20,  1905 3220-3253 

COCXRELL,  FRANCIS  M. ,  Interstate  Commerce  C^trnmissioner.    May  22, 

1905 3371-3382 

CONE,  CAESAR,  Greensboro,  N.  C,   cotton  manufacturer  and  commis- 
sioner.    May  9, 1905 ". 1924-1940 

COOPER,  J.  W.,  St.  Paul,  manufacturer  of   food  products  and  wholesale 

grocer.     May  12,  1905 2162-2168 

COWAN,  SAM  H.,   Fort  Worth,  Tex.,  attorney  of  Texas  Cattle-Raisers' 
Association  and  Cattle-Growers'  Interstate  CJommittee: 

January  20,  1905 50-63 

January  28,  1905 63-119 

May  22,  1905 8382-3438 

COX,  J.  EL  WOOD,  High  point,  N.  C,  manufacturer  in  line  of  hard  woods. 

May  10,  1905 2008-2010 

CRAIG,  J.  A.,  Janesville,  Wis.,  general  manufacturer,  Janesville  Machine 

Company.     May  12, 1905 2187-2188 

CROCKER,  CHARLES  H.,  representing  the  Manufacturers  and  Producers' 

Association  of  California.    January  28,  1905 126-127 
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CUMMINS,  ALBERT  B.,  goyernor  of  Iowa,  appeared  for  Aasociation  of 

Iowa  Manufacturere.     May  11,  1906 2034-2111 

DAVENPORT,  DANIEL,  Bridgeport,  Conn.,  representing  the  depositors 
in  pavings  banks,  and  others,  whose  money  has  been  invested  in  rail- 
roiids  * 

February  10,  1905 169-217 

February  17,  1905 217-225 

DA  VIES,  EDWARD  O.,  Chicago,  111.,  representing  70  fruit  associations, 

as  general  assignee.    May  22,  1905 3455-3470 

DAVIS,  J.  A.,  Goldboro,  Md..  fruit  grower.    May  18,  1905 2837-2841 

DEAN,  L.  A.,  Rome,  Ga.,  chairman  of  the  executive  committee  appointed  by 

convention  of  peach  growers  of  north  Georgia.    February  20,  1905 264-268 

EAGAN,  JOHN  M.,  Kansas  City,  Mo.,  president  Kansas  City  Viaduct  and 
Terminal  Railroad;  also  of  the  Union  Depot,  Bridge  and  Terminal  prop- 
erty.    May  18,  1905 2841-2844 

ELLIOTT,  HOWARD,  8t  Paul,  Minn.,  president  of  the  Northern  Pacific 

Railway  Co.     May  20,  1905 3270-3291 

FERGirSON,  E.  M.,  Duluth,  representing  various  shippers'  organizations: 

January  27,  1905 311-318 

January  30,  1905 ,,318-336 

January  31,  1905 '.886-aBi 

Februarys,  1905 86M9t 

February  6,  1905 .iJWMhi* 

May  23,  1905 BK^-Vil^ 

(All  indexed  under  ** Private  Car  Line  Systems.")     *  i    i#^rrc 

FIFER,  JOSEPH  W. ,  Interstate  Commerce  Commissioner.  May  22, 1905.  3325-3368 

FINKVINE,  E.  C,  Des  Moines,  Iowa,  retail  lumber  and  coal,  and  wholesale 

grocery  business.     May  8,  1905 1827-1832 

FISH,  ST  U  YVES  ANT,  president  of  the  Illinois  Central  Railroad  Companv, 
and  of  the  Yazoo  and  Mississippi  Valley  Railroad  Company.  Feb- 
ruary 23,  1905 269-309 

FORDTCE,  S.  W.,  building  railroads,  etc.;  prebideut  of  Houston  Oil  Co.  of 

Texas.     May  12,1905 2196-2209 

FOXON,  F.   A.,   Kansas  City,   Mo.,  wholesale  drug   business.    May  19, 

1905 3068-3069 

FRAME,  ANDREW  J.,  president  of  Waukesha  National  Bank.    May  13, 

1905 2306-2310 

FULLER,  H.  R.,  Beaver  Falls,  Pa.,  railroad  conductor,  representing  the 
Brotherhood  of  Locomotive  Engineers,  the  Brotherhood  of  Locomotive 
Firemen,  the  Brotherhood  of  Kail  way  Conductors,  and  the  Brother- 
hood of  Railway  Trainmen.     May  20,  1905 3141-3207 

GARDNER,  GEORGE  S.,  Laurel,  Mass.,  yellow-pine  lumber  manufactur- 
ing.    May  5,  1905 1627-1638 

GARRISON,  OLIVER  8.,  St.  Louis,  Mo.,  president  Big  Muddy  Coal  and 
Iron  Co. ;  chairman  Illinois  Coal  Operatives'  Association. 

May  8, 1905 1811-1816 

May  10,  1905 1952-1953 

GARVIN,  H.  C,  Winona,  Minn.,  secretary  and  manager  of  the  Bay  State 

Milling  Company.     May  4, 1905 1546-1660 

GARY,  E.  H. ,  New  York  City,  president  of  the  board  of  directors  and  a 
'*      member  of  the  finance  committee  of  the  United  States  Steel  Corpora- 
tion.    May  19,  1905 3074-3086 

GATES,  ROBERT,  of  Tennessee,  representing  the  industrial  immigration 
department  of  the  Louisville  and  Nashville  Railroad.  May  19, 
1905 2979-2987 

GILCHRIST,  F.  L.,  Kearney,  Nebr.,  lumber  business.    May  12,  1905.  2185-2186 
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QLEA80N,  H.  L.,  Hartford,  Mich.,  froit  grower  and  shipper.     May  18, 

19ai 2855-2859 

OBINNELL,  WILLLA.M  MOBTON,  New  York  City,  lawyer,  bond  and 
stock  holder,  individually  and  as  trustee,  in  several  railntads  and  indus- 
trial companies  and  bankg,  etc.     May  13,  1905 2227-2239 

GBOTE,  WIIiLLA.M,  Elgin,  III.,  representing  the  Seaboard  Ree<l  Pii>e 
Organ  Ompany  as  president;  the  Stover  Piano  Company,  as  vice  presi- 
dent, and  the  Elgin  Lumber  Company,  as  secretary.     May  4,  1905.   1543-1545 

aXJBNET,  F.  8.,  Hart,  Mich.,  fruit  grower.    May  18,  1905 2859-2861 

',  A.  T.,  LL.  D.,  article  from  the  Boston  Evening  Transcript^ 
April  1,  1905;  railroad  regulation.     May  9,  1905 188^-1891 

»I8,  JOHNF.,  Chicago,  III.,  representing  a  corporation  engaged  in 
the  export  and  movement  of  grain.     May  5,  1905 1644-1650 

^IS,  W.  A.,  Chicago,  III.,  general  representative  of  the  American 
Shorthorn  Breeders*  Association;  also  vice-president  and  general  man- 
ager of  the  National  Live  Stock  Association.    May  4, 1905 1628-1541 

:,  F.  J.,  chairman  and  president  of  the  Colorado  Fuel  and  Iron  Co. 
of  Colorado.     May  19,  1905 3069-3074 

HETTDRI0X8ON,  F.  C,  Cumberland,  Md.,  attorney  at  law,  and  secre- 
tary of  freight  and  transportation  committee  of  associate  merchants. 
May  23,  1905 3606-3609 

HEX7BTEAXT,  EMTLE  M.,  president  of  the  Orleans  Railway;  de1e$rate  to 
the  International  Railway  Congress,  Washington  (from  N.  Y.  Sun). 
May  22,  19a5...: 3452-3455 

HIOBIE,  BOBEBT  W.,  New  York,  N.  Y.,  representing  National  Whole- 
sale Luml)er  Dealers*  Association  and  New  York  Lund)er  Tituie  Aaso- 
ciation.     May  9,  1905 1870-1891 


,  JAME8  H.,  thinl  vice-president  of  the  Chicago,  Milwaukee  an<l 
St.  Paul  Railway,  in  charge  of  trafiic.     April  29,  1905 1316-1342 

,  H.  M.,  Minneapolis,  Minn.,  engaged  in  merchandising.    May  II, 

1905 2117-2119 

HILL,  JAMES  J.,  St.  Paul,  Minn.,  president  of  the  Great  Northern  Railway. 

May  3,  1905 1473-1528 

May  13,  1905 2240-2249 

HINES,  EDWABD  W.,  attorney  at  law,  Washington,   D.  C.     April  24, 

1905 1076-1099 


D.,  Ix)ui8ville,  Ky.,  attorney  for  the  Atlantic  Coast 
Line;  formerly  first  vice-president  Louisville  and  Nashville  Railroad 
Company. 

February  18,  1905 235-243 

April  24,  1905 1007-1076 

April  26,  1905 1099-11&1 

April  27,  l'.H)5 1165-1217 

May  23,  1905  (in  rebuttal) 3734-3780 

HOOKEB,  JAMES  J.,  Cincinnati,  representing   Receivers  and  Shippers' 

Association.     February  1,  1905 129-151 

HOBD,  T.  B.,  Central  City,  Nebr.,  farmer,  stock  breeder,  and  grain  dealer. 

May  12,  1905 2160-2162 

HOVEB,  WILLLA.M  A.,  Denver,  Colo.,  wholesale  druggist;  representing 
Denver  Cham Ih'T  of  Commerce  and  Denver  Freight  Bureau.  May  20, 
1905 3254-3267 

JANSEN,  PETEB,  Jansen,  Nebr.,  farmer  and  bret^ler.    May  12, 19ai. .  2168-2171 

JENNINGS,  C.  A.,  Chi(»ago,  manager  of  tranH|H>rtation  department  Ameri- 
can Cotton  Oil  Company,  etc.     May  13,  IIKV) 23aV2306 

JOHNSON,  ALBA  C,  Philadelphia,  Pa.,  representing  the  Baldwin  I.x>co- 

Djotive  Works.     May  23,  19i)5 , 3603-3606 
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JOPPLING,  JAMES  S.,  Danville,  Va.,  president  First  National  Bank  and 

of  Morotock  Manufacturing  Company.     May  10,  1905 2018 

KBKNETT,  WILLIAM  P.,  St.  Louis,  dealer  in  grain,  stocks,  and  bonds; 

representing  Merchants'  Exchange.    May  16, 1905 2524-2584 

XEBB,  JAMES,  Clearfield,  Pa.,  president  of  Beech  Creek  Coal  and  Coke 
Company,  Pennsylvania;  president  of  North  River  Coal  and  Wharf 
Company,  in  harbor  of  New  York.     May  12,  1905 2209-2214 

KNAPP,   MABTIN   A.,    Interstate  Commerce   Commissioner.     May  20, 

1905 3292-3308 

XOOH,  E.  T.,  Cedar  Rapids,  Iowa,  traffic  manager  of  T.  M.  Sinclair  &  Co., 

pork  and  beef  packers.     May  22,  1905 3320-3324 

XOOH,  THEODORE  F.,  St  Paul,  Minn.,  interested  in  the  shipment  of 

fruit.    May  20,  1905 3269-3270 

KBUTTSOHNITT,  J.,  Chicago,  111.,  vice-president  of  the  Southern  Pacific 
Company  and  director  of  maintenance  and  operation  of  the  Southern 
Pacific,  Union  Pacific,  Or^on  Railway  and  Navigation  Company,  Oregon 
Short  Line,  etc.     May  19,  1905 3085-3123 

LEAVITT,  HAYWABD  G.,  Leavitt,  Nebr.,  manufacturer  of  beet  sugar. 

May  10,  1905 2015-2018 

LEDYABD,  H.  B.,  Detroit,  Mic^h.,  president  of  the  Michigan  Central  RaU  *^^      *" 
road  Company.     May  2,  1905 ^ "  "^^ 

LESLIE,   BOBEBT  M.,  Philadelphia,   Pa.,  manufacture^  and  dealer^ 
Portland  cement.     May  19, 1905 " 

LIKOOLN,  JAMES  0.,  St.  Louis,  Mo.,  general  freight  agent  of  the  Missouri 
Pat^ific  Railway,  the  St.  l^uis.  Iron  Mountain  and  Southern  Railway, 
and  several  allied,  leased,  and  operated  lines  embraced  in  what  is  known 
as  the  Missouri  Pacific  Hallway  Svstem: 

April  27,  li)05 '. 1220-1243 

April  28,  1905 1271-1298 

LYSTEB,  FBEDEBICB  EDWABD,  Fredonia,  Kans.,  manufacturer  of 

linseedoil.     May  19,1905 3059 

McGBEGOB,  ABOH,  S])ringfield,  Mo.,  wholesale  hanlware  business.     May 

19,  1905 3060 

MACKENZIE,  MTJBDO,  representing  the  stock  raisers  of  the  West  Janu- 
ary 28,  1905 119-126 

MAGEE,  W.  0.,  Pittsburg,  Pa.,  coke  and  coal  business.    May  23,  1905.  :^602-3603 

MANBY,  J.  B.,  Trinidad,  Colo.,  Southwest  Land  and  Live  Stock  Commis- 
sion Company.     May  10,  1905 2032-2034 

MABTIN,  H.  B.,  New  York  City,  national  secretary  of  American  Anti-trust 

League.     May  22,  1905 3470-3475 

MATHEB,  BOBEBT,  Chicago,  III.,  president  of  the  Rock  Island  Company, 
general  counsel  of  what  is  known  as  the  Rock  Island  System,  etc, : 

Mav2,  1905 1443-1461 

May  3,  1905 1402-1472 

MEADE,  GEOBGE  F.,  Boston,  president  national  League  of  Commis«*ion 
Merchants  of  U.  S. ;  meml)er  of  car  lines  committee  of  same;  also  repre- 
senting Boston  Fruit  and  Produce  Exchange: 

Mav  IH,  19(V> 2584-2586 

May  17,  1905 2586-2623 

METEB,  HUGO  B.,  assistant  professor  of  political  economy.  University  of 
Chicago. 

May  4,  1905 1552-1591 

May  5,  1905 1591-1627 


,  GEOBGE  L.,  Omaha,  Nebr.,  not  in  active  business.     May  10, 
1905 2021-2082 
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MHjIjEB,  L.  M.,  Kansas  City,  Mo.     Flour  and  milling  basinees.     Bepre- 

senting  the  Commercial  Club  of  Kansas  City,  as  its  president,  May  19,  ^ 

1905 3060-.3062 

MITOHELL,  0.  D.,  Chattanooga,  Tenn.,  president  Chattanooga  Plow  Co., 

and  representing  Manufacturers  Association.    May  12,  1905 2171-2177 

MITOHELL,  F.  L.,  Mitchell  Wagon  Co.,  Racine,  Wis.   May  12, 1905...  2214-2216 

MOBAWETZ,  VICTOB,  chairman  of  the  executive  board  of  directors,  and 
general  counsel  of  the  Atchison,  Topeka  and  Santa  Fe  Railway  Com- 
pany. 

April  18,  1905 792-^*39 

April  19,  1905 841-906 

MOBaAN,  JOHN  T.,  a  Senator  from  Alal)ama.     April  17,  1905 786-791 

MOSELEY,  EDWABD  A.,  secretary  of  the  Interstate  Commerce  Commis- 
sion.   Statement  of.     May  20,  1905 3252-3253 

NEVITT,  CHABLES,  Oshkosh,  Wis.,  treasurer  of  the  Paine  Lumber  Com- 
pany, et€.     May  4,  1905 1550-1552 

NEWOOMB,  H.  T.,  Washington,  D.  C,  representing  sundry  railroads.    May 

23,  1905 3487-3602 

m:WI«ANDS,  FBANCIS  G.,  a  Senator  from  Nevada. 

April  17,  1905,  resolution,  statement,  etc 776-786 

;     iay23,  1905,  additional  statement 3720-3734 

NIMMO,  Jr.,  JOSEPH,  statistician  and  economist,  of  Washington,  D.  G. 

February  10,  1905 151-169 

NT7TTINQ',  J.  B.,  Davenport,  Iowa,  interested  in  the  wholesale  hardware 

business.     May  4,  1905 1541-1543 

PAINTEB,  CHABLES  A.,  Pittsburg,  Pa.,  broker,  formerly  engaged  in 

iron,  steel,  and  cotton  tie  manufacture.     May  19,  1905  2979 

PANCEE,  I.  B. ,  West  Vimnia,  fruit  grower,  representing  the  Allegheny 

Orchard  Company,  of  Virginia.     May  18,  1905 2854-2855 

PABKEB,  JAMES  F. ,  chairman  of  trade  and  transportation  committee  of 

New  York  Produce  Exchange.     May  11,  1905 2111-2117 

PEOE,  GEOBGE  B.,  Chicago,  111.,  general  counsel  of  the  Chicago,  Mil- 
waukee and  St.  Paul  Railway  Con>pany. 

April  28,  1905 1299-1316 

May  1,  1905 1342-1377 

PEBBY,  E.  F. ,  secretary  of  the  National  Wholesale  Lumber  Dealers'  Asso- 
ciation, New  York.     February  6,  1905 268-269 

PHILLIPS,  W.  K.,  wholesale  grocer,  Nashville,  Tenn.     May  8,  1905..  1761-1762 

PILING,  WILLIAM  S.,  Philadelphia,  Pa.,  meml>er  of  firm  of  Piling  & 
Crane,  dealers  in  iron  ores,  coke,  soft  coal,  pig  iron,  and  cement;  selling 
agents  for  several  mines,  etc.     May  19,  1905 2974-2976 

PIPEB,  OEOBGE  F.,  Minneapolis,  manufacturer  of  linseed  oil  and  starch. 

May  15,  1905 2362-2363 

POWELL,  BOGEB  S.,  lawyer,  representing  Western  Fruit  Jobbers'  Asso- 
ciation.    May  23,  1905 3710-3719 

POWEBS,  J.  PIEE,  Knoxville,  Tenn.,  manufacturer  and  jobber  of  clothing. 

May  8,  1905 1838-18:^9 

PBITOHETT,  JAMES  L.,  Danville,  Va.,  merchant  and  miller.     May  10, 

1905 2003-2006 

PBOUTY,  OHABLES  A.,  Interstate  Cornmenre  Commissicmer.     May  18, 

1905 2861-2913 
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RAMSEY,  JOSEPH,  jr.,  president  of  the  Wabaah,  the  Ann  Arbor,  and 
other  smaller  railroa4l  <'oin|>Rnie8. 

Mav  10,  1903 1953-2003 

May  11,  VX)o 2111 

-May  12,  1905 2133-2160 

BAND,  H.  S.,  Burlington,  Iowa,  president  of  Burlinp:tou  Lum)>er  Company. 

May  12,  19a5 2188-2196 

May  22,  1905 3368-3371 

RICHABD,  J.  H.,  district  judge,  eleventh  judicial  district,  Iowa,  opinion  of. 

May  18,  1905 2942-2962 

BIPIiEY,  WILLIAM  J. ,  professor  of  economics,  Harvard  University,  in 
1900,  expert  on  railroads  for  U.  8.  Industrial  CommiHsion. 

May  13,  1905 2310 

May  15,  1905 2311-2360 

ROBBINS,  GEOBOE  B.,  Chicago,  president  of  the  Armour  Car  Lines  and 
director  in  Armour  &  Co.,  Chicago. 

May  15,  l\m 2366-2395 

May  16,  1905 ' 2395-2424 

(Indexed  under  "Private  Car  line  System;"  Armour.) 

ROBINSON,  C.  W.,  New  Orleans,  manufacturer  of  long  leaf  yellow-pine 

luml>er,  representing  Board  of  Trade.     May  16,  1905 2424-2501 

BX7L0FS0N,  A.  0. ,  presented  resolutions  of  the  Merchants'  Association  of  ■ 

San  Francisco,  Cal.    January  31,  19a5 127-128     ■ 


»,  B.  B.,  Faribault,  Minn.,  milling  and  elevator  business.    Mav 
18,  1905 2830-2832 

BHELVIN,  THOMAS  H.,  Minneapolis,  Minn.,  1uml)er  manufacturer.     Mav 

10,  1905 1940-lft52 

SIMMONS,  jr.  Z.  G.,  Kenosha,  Wis.,  representing  the  Simmons  Manufac- 
turing Company,  iron  and  brass  beds,  etc.     May  8,  HK)5 1841-1842 

SLOSSON,  FBANK,  Kenosha,  Wis.,  representing  Bavne  Wagon  Co.  and 

Chicago-Kenosha  Hosiery  Co.  May  8,  1905 1 1826-1827 

SMEDLEY,  EDWIN,  Dubu(]ue,  general  manager  of  8me<lley  Manufactur- 
ing Co.     May  12,  1905 2216-2224 

SMITH,  ABTHTJB  C,  pri»sident  of  M.  K.  Smith  A  Co.,  of  Omaha,  Nebr.,  • 

corporation,  wholesale  dry  goods,  etc.     May  10,  1905 2011-2015 

SMITH,  CHABLES  B.,  Menasha,  Wis.,  manufacturer  of  wcKxIen  wart*. 

May  18,  1905 2829-2830 

SMITH,  J.  ALLEN,  Knoxville,  Tenn.,  merchant  milling.     May  8,  1905.  1833-1837 

SMITH,  MILTON  H. ,  president  and  chief  executive  oflicer  of  the  Ix>uis- 

ville  and  Nashville  Railroad  Company.     February  18,  19a5 225-243 

SPENCEB,  SAMUEL.     May23,  1905 36«>-3625 

STAPLES,  CHABLES  F.,  railroad  and  w^arehouse  commissioner  of  Minne- 
sota.    January  20,  1905 29-40 

STEVENS,  BUSSELL  O.,  Sacramento,  Cal.,  horticulturist,  representing 

fruit  growers  of  California.     May  20,  1905 3308-3320 

STICKNEY,  A.  B.,  presi<ient  Chicago  Great  Western  Railway  Co.     May  11, 

1905 2119-2133 

STONE,  HENBYL.,  of  Kentucky,  general  counsel  of  the  Louisville  and 
Nashville  Railroad  Company. 

Febniary  18,  HH)5 243-247 

February  20,  1905 247-264 

THOMPSON,  SLASON,  paper.     May  19,  mi^ 3123 

THXJBBEB,  F.  B.,  New  York  City,  president  of   Unite<l  States  Kxport 

Association.     May  16, 1905 2.-)(W-;'gl5 

Rv— VOL  4-05 62 
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TOLEBTON,  O.  C,  Sioux  City,  Iowa,  wholesale  grocer.    May  19, 1905.  2623-2624 

TOPPING,  H.  B.,  Kansas  City,  Mo.,  president  of  the  Kansas  City  Vehicle 
and  Hardware  Club;  also  representing  the  Commercial  Club  as  chair- 
man of  the  trade-extension  committee.    May  19,  1905 3062-3064 

TBAVIS,  B.  P.,  Chattanooga,  Tenn.,  physician,  fruit  grower,  representing 

fruit  growers  principally  in  North  Georgia,     May  18, 1905 2844-2845 


»,  O.  W.,  Chicago,  111.,  soft  coal  mining  in  Illinoif  and  Iowa.     May 
12,1905 2224-2227 

TBICKETT,  W.  C,  Kansas  City,  Mo.,  commissioner  of  the  Kansas  City 

Transportation  Bureau.     May  19,  1905 3064-3068 

TUTTIiE,  LUCIUS,  Boston,  Mass.,  president  of  the  Boston  and  Maine  Rail- 
road; the  Maine  Central  Railroad;  the  Washington  County  Railway; 
and  others. 

April  20,  1905 907-965 

April  22,  1905 969-1006 

XTRlONj  A.  R.,  Chicago,  111.,  reprcbenting  the  Armour  Car  Line.     May  23, 

1905 3652-3678 

VINING,  EDWARD  P.,  San  Francisco,  Cal.,  for  many  years  managing 

oflBcer  of  railroads  and  street  railways.     May  6,  1905 1675-1713 

WAJLELBAWM,,  J.  J.,  Macon,  Ga.,  presenting  facts  in  connection  with  fruit 
gripping  from  State  of  Georgia. 
J^  ■  t    :.-.i-?W^*'*y  23,  1905 392-403 

inBMt,  JOHN  C. ,  Brooklyn,  N.  Y. ,  letter  and  statement.    May  22, 1905 .  3476-^86 

WILBBBT,  DAVID  A.,  Pittsburg,  Pa.,  of  Frank  Wilbert  &  Co.,  fruit  and 

produce.     May  17,  1905 267^-2684 

WlliliCOX,  DAVID,  Chicago,  111.,  president  of  the  Delaware  and  Hudson 

Company.    May  23, 1905 3625-3652 

WITHERS,  EUGENE,  Danville,  Va.,  representing  the  Businees  Men  and 

Commercial  Association  of  Danville.     May  22,  1905 3438-3452 

WOODWORTH,  E.  8.,  Minneapolis,  Minn.,  grain-shipping  business.     May 

15,1905 2360-2362 

TAXES,  P.  B.,  Beloit,Wi8.,  manufacturer  of  machinery.    April  27,  1905.  1217-1220 

TESTIMONY. 

ACT  TO  REGULATE  COMMERCE  AND  ACTS  SUPPLEMENTABT 
THERETO;  ALSO  SO-CALLED  TRUST  LAWS,  WITH  MAR- 
GINAL  NOTES  AND  INDIVIDUAL  INDEX  (Appendix  1. 
Vol.   V) 999 

AOWORTH,  M.  P.,  RIGHT  HON.  WILLIAM  M.,  delegate  from  Great 
Britain  to  International  Railway  Congress,  Washington,  D.  C: 

Testimony  of Ig43 

England — 

Act  of  1892 — Uniform  and  compendious  schedule  of  maximum 

rates  imposed  for  each  company 1847 

Acts  relating  to  railroads  in lS4o 

Capitalization  of  railroads,  reat^on  for  being  more  in  England  than 

United  States 1863,1867,1808 

Coal  rat(\s  in 18.t0 

"Commission  court'*  is  title  in 1858 

Commission  in,  no  power  to  riMluoe  a  rate 1850 

Commission,  jurisdiction  of 1846 

Conmiission  reconntituted  in  1888 1846 

Comparison  can  not  bv  made  l)et\veen  Unitt^l  States  and  England 
between  actual  rates  on  similar  quantities  over  similar  dis- 
tances      I860 

"Conciliation ' '  clause  rests  on  Massa(*hu.«etta  legislation 1846 
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ACWOBTH,  M.  P.,  BIGHT  HON.  WILLIAM  M.— Continued. 
Tcstinininf  of — 

England — Continued. 

Consolidation  in 1862 

** Equality  clause"  discussed 1846 

Excessive  rates  will  cure  themselves 1853 

Government  control  in  Germany  has  driven  traffic  to  the  water. .  1851 

I^bor  cheaper  than  in  United  States 1857 

Localities,  commission  has  had  sonie  difficulty  in  making  rates 

for 1849 

Lon^and  short  haul  clause  in 1850 

Maximum  rate,  method  of  fixing " 1853 

Mileage  basis 1865 

Question  of  constitutionality  of  railroad  legislation  does  not  apply, 

as  Parliament  is  omnipotent 1843 

Railroad  and  canal  traffic  act 1846 

Railroads  in,  all  held  bv  private  ownership • 1853 

Railroads  in,  controlled  by  maximum  tolls 1844 

Railroads  in,  more  complete  and  better  equipped  than  in  United  • 

States 1863 

Railroads,  length  of  lines  in 1855 

Railroads,  return  on  the  capital  in 1861 

Railroads  subject  to  three  checks — first,  the  statutory  Diaximuni; 
^e^ond,  rate^  must  not  constitute  undue  preference  to  one  trader 
or  one  district  over  another;  thinl,  must  make  no  increase  ex- 
cept for  good  cause 1848 

Rate  making  should  be  left  to  the  railvoads,  except  that  com- 
munity in  some  way  should  interfere  to  protect  customers  from 

unfair'treatment 1852 

Rates,  basis  of  determining  in 1850 

Rates,  England  and  ITnited  iStates  compared  and  reasons  for  their 

l>eing  higher  in  England 1853, 1856 

Rates,  provision  that  no  increase  could  l>e  made  in,  without  14 

days'  notice 1847 

Rates  published 1845 

Rebate  rjiKwtion  of  no  importance  in 1848 

Regnlaticm  preventing  a  railroad  from  raising  a  rat<»  when  once 

lowered  is  against  public  interest 1856 

"Similar  conditions'*  discussed 1845 

Stock — no  railruad  can  issue  one  farthing's  worth  of  ciipilal  with- 
out act  of  Parliament 1861 

Taxation  in,  more  complicated  than  in  United  States 1864 

**  Untlue  prt»ference"  legislation  against  public  interest 1858 

**  Undue  ])reference,"  not  many  questions  under  the  clause,  to 

deal  with 1846 

ADAMS,  BBOOKS,  Quincy,  Mass.,  representing  Chamber  of  Commerce, 
Spokane,  Wash.: 
Testimony  of...,. 2913 

Discriminations — 

Cases  cited  by  Spokane  Chamber  of  Commerce 2927 

Remedy  suggested;  make  the  long  and  short  haul  clause  binding 

unless  roads  come  in  and  give  relief 2923 

Schedule  of  comparative  rates  between  Spokane  and  North  Pacific 

p(>rts 2930 

Spokane's  grievance  submitted  to  Commission  and  it  condemned 
dis<'ri  mi  nation  against  Spokane;  roads  appealed;  circuit  court 

reversed  decision 2917 

Spokane  pays  alnrnt  $1.80  for  shipmentfi  from  Chicago  to  $1  paid 
by  Taconia  antl  Seattle;  but  in  view  Calloway  (!ase  decide<i  not 

to  bring  case  to  Commission 2914, 2915 

Rate  making;  think  there  should  be  a  special  court  or  commission . . .     2927 
Rates,  tables,  and  statistics  of 2930,2932 

ADVANCE  IN  FREIGHT  BATES,  ETC.: 
Testimony  relniire  to — 

Report  of  Interstate  Commerce  Commission  in  response  to  8ei\A.tft. 
resolution  (Cabot) - "^'^'^ 
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BACON,  EDWABD  P.— Continued.  P^e. 

Te»timouy  of — 

Diflcriminations — Continued. 

Decree  of  court  can  not  involve  change  of  rates;  cases  cited 1767 

Domestic  and  foreign 19 

"Facilities;"  under  the  word  Commission  compels  railroads  to 

furnish  suflScient  cars 22 

Frequently  complained  of 18 

In  favor  of  wheat  as  against  flour,  illustrated 19c)5 

In  import  rates  which  is  inconsistent  with  "American  policy" 

( editorial  from  New  York  Journal  of  Commerce) UKW 

Kebates  only  class  of,  reached  by  Elkins  law ITtH 

Remedy,   conferring  upon  Commission  power  of    determining 

what  change  shall  be  made  in  rate  found  to  be  wrong 17(>4 

Six  forms  enumerate<l 18 

Elkins  bill,  amended  at  suggestion  of  our  (shippers',  etc. )  committee.  7 

Elkins  law — 

If  thoroughly  enforced,  would  remedy  evil  of  relmtes;  Quarle« 

bill  has  no  such  provision '. 16, 26 

Impracticable  to  reach  discriminations  in  rates  under 1765 

Reduced  to  minimum  violation  of  rates  between  localities 26 

Esch-Townsend  bill — 

Commercial  organizations  of  the  country  favor;  all  needed  is 

power  in,  to  change  rates 1778 

Provides  for  "  rate  revising,"  not  rate  making 26"U 

Special  court  provision,  question  wisdom  of 26:16 

l^ropean  railroads — 

Doubtful  whether  material  difference  in  300  to  500  mile  rates  in 

Great  Brituin,  Germany,  and  United  States 1 79t> 

/-      Rates  cover  short  distances 17H5 

^         Rates  hi^h  compared  with  ours,  because  low-class  freight  abroad 

/  is  carried  almost  entirely  by  canals  and  rivers 1 794 

Export  and  import  rates — 

Grain  from  Missouri  River  to  Atlantic  coast  13-cent  rate  if  ex- 
ported; 25 J  cents  if  for  domestic  consumption 1894, 1920 

Low  export  rate  would  have  the  effect  to  advance  price  of  wheat 
at  pomt  of  shipment;  but  the  manufacturing  of  the  wheat  is 

transferred  to  countries  abroad 1896, 1903 

Germany,  water  and  rail  transportation  compared 1794 

Hearings  ample  in  Fifty-sixth,  Fifty-seventh,  Fifty-eighth  Congresses.         5 

Industrial  Commission,  hearings  and  report 6 

Injunction  too  slow  a  process 26 

Interstate  Commerce  Commission — 

Cases  in  which  it  has  ordered  changes  in  classification  or  rates 

(S.  Doc.  30,  2dsess.,  54th  Cong.) 2638 

Commercial  organizations  favor  Esch-Townsend  bill;  all  needed 

is  power  in  Commission  to  change  rates 1778 

Formerly  acted  upon  theory  of  power  now  sought  to  authorize  by 

Quarlesbill : 14.27 

Impossible  for,  primarily  to  fix  rates  for  country 1783 

Instances  in  which  orders  of  Commission  only  partially  complied 

with 2677 

Might  be  well  to  have  one  member  an  expert  traffic  man 1784 

Number  of  cases,  involving  establishment  of  rates,  brought  before 
Commission  up  to  time  court  declared  it  did  not  possess  the 

power..   1773,1783 

Powers  exercised  by,  during  first  year 2676 

Segregation  into  district  commissions,  not  recommended 17S6 

Think  seven  members  sufficient 1784 

Legislation — 

Additional,  how  agitation  for,  started 1764 

Agitation  for  rate  reflation  produced  by  increase  in  freight  rates.     1800 
Forty-odd  commercial  organizations  in  California  persistent  in 

desire  for  proposed  legislation 1808 

No  way  under  present  law  by  which  published  discriminative  rate 
(as  between  t\v)UT  aiiA  ^W'aX.^  csav  V^e  changed,  unless  Commiasion 
is  given  power  lo  cYiaxiv:^*,  \\\\3fitob\AQ.ii. 1775 
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ABKANSAS:  ^age. 

Testimony  relative  to — 

In  no  other  State  is  specific  rate  fixe<l  by  a  coininission  (Lincoln) 1287 

State  connnisijinn  fixes  maximum  rates,  on  mileage  ))atiis;  in  many 
instances  too  low  (Lincoln) 1278 

ATCHISON  SYSTEM: 
Testimony  relative  to— 

Charjred  with  giving  undue  arbitraries  ( Moraw  etz) 847 

Confiwatory  rate,  what  would  Ixi  considered  ( Moraw  etz) 874 

Hat*  not  paul  any  rebaten  ( Hrown) 3140 

liCeds  testimony  before  Interstate-CJommerce  CommisHion  inlmdnced 

(Brown)  :n33 

Mead's  testimony  as  to  paying  rebates,  reviewe<l  ( Brown ) 3140 

Mileage  (Morawetz) 792 

Owns  its  own  fruit  an<l  sto(!k  cars;  in  the  main  it  used  it,s  own  (  Mora- 

wetz)  819 

Statt»s  where  operating  ( Morawetz) t 867 

States  where  p<jwer  is  given  to  State  commission  to  fix  rates  (Mora- 
wetz)   868 

Statistics  a£  to  bonds,  stocks,  and  mileage  (Morawetz) 872 

Stock  of,  liow  owned  (Morawetz) : 792 

ATTOBNE  Y-OENEBAL : 

Testimony  retatice  to — 

Opinion  of  Attornev-General  M(M»dy,  in  response  to  letter  of  ('hair 

Elkins,  on  certain  questions  of  law «-*        '12 

AUSTBAIilA:  ^ 

Testimony  n  la  tire  to —  ^" 

Public  rejridation  of  mil  way  rates  ( Meyer) -  IG,  -3 

Railways  owned  by  Government  ( Meyer) 

Rates  ( Meyer) 

AUSTRIA: 

Testimony  of — 

Rates  in  (Hill) ' 1478 

BAOON,  DON  H.,  president  of  Tennesfe'ee  Coal  and  Iron  ami  Railroad  (V>., 
of  Birmingham,  Ala. 

Testimony  of 2941 

Rate  making;  think  fair  for  railroads  to  make  their  rates 2942 

Tennessee  Coal  and  Iron  and  Railroad  Co. — Consider  rates  we  pay 

railroads  in  our  section  eminently  fair 2941 

Know  of  no  relates  or  discriniinations 2941 

Own  a  few  railway  tracks;  handle  with  our  locomotives  much  of 
freight  we  rei^eive  and  ship,  but  receive  no  pay  or  allowance 
for  movements  we  make 2941 

BACON,  EDWARD  P.,  Milwaukee,  chainnan  executive  committee  Inter- 
state Commerce  Law  Convention,  held  in  St.  lx)uis  OctolH?r28  and  29, 
1904,  representing  prcxlucers,  shippers,  and  consumers. 

Testimony  of 5, 1764, 1891,  2633,  2962 

Arbitration — 

Com!ni6»sion  renders  valuable  service  in 1778 

ChesajH'ake  and  Ohio  Railroad — 

Rate 1795 

Commission,  orders  of,  if  reversed  by  court  no  relief  to  railroads 

under  Quarles  bill 14 

Court,  conditions  ui>on  power  of,  to  supersede  order  of  Commission..         10 
Rule  of,  for  deti'rmining  percentage  of  return  never  laid  down...        11 
Discriminations — 

Between  conmKxiities 1 775 

Between  individuals,  Quarles  bill  fullv  met  in  Elkins  law 16 

Between  localities 1 25,26,27,1769,1775 

Between  (piantities 18 

Commission  investigate!  as  to  rates  on  flour  and  wheat,  result  of, 
and  extent  to  which  railroads  have  acquiesced  in  finding 1896 
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BACON,  EDWABD  P.— Continued.  F)i«e. 

Teiftimony  of — 

Discriminations — Continued. 

Decree  of  court  can  not  involve  change  of  rates;  cases  cited 1767 

Domestic  and  foreign 19 

"Facilities;''  under  the  word  Commission  compels  railroads  to 

furnish  sufficient  cars 22 

Frequently  complained  of 18 

In  favor  of  wheat  as  against  flour,  illustrated 1905 

In  import  rates  which  is  inconsistent  with  **American  policy'* 

( editorial  from  New  York  Journal  of  Commerce) 1903 

Rebates  only  class  of,  reached  by  Elkins  law 1 764 

Remedy,   conferring  upon  Commission  power  of    determining 

what  change  shall  be  made  in  rate  found  to  be  wrong 1764 

Six  forms  enumerated 18 

Elkins  bill,  amended  at  suggestion  of  our  (shippers',  etc. )  committee.  7 

Elkins  law — 

If  thoroughly  enforced,  would  remedy  evil  of  rebates;  Quarles 

bill  has  no  such  provision l 16, 26 

Impracticable  to  reach  discriminations  in  rates  under 1765 

Reduced  to  minimum  violation  of  rates  between  localities 26 

Esch-Townsend  bill — 

Commercial  organizations  of  the  country  favor;  all  needed   is 

power  in,  to  change  rates 1778 

Provides  for  "  rate  revising,"  not  rate  making 26.*^! 

Special  court  provision,  question  wisdom  of 2636 

•    '^  Soropean  railroacis — 

Doubtful  whether  material  difference  in  300  to  500  mile  rates  in 

Great  Brituin,  Germany,  and  United  States 1796 

/^     Rates  cover  short  distances 1795 

Rates  high  compared  with  ours,  because  low-class  freight  abroad 

/  is  carried  almost  entirely  by  canals  and  rivers 1 794 

Export  and  import  rates — 

Grain  from  Missouri  River  to  Atlantic  coast  13-cent  rate  if  ex- 
ported; 25J  cents  if  for  domestic  consumption 1894, 1920 

Low  export  rate  would  have  the  effect  to  advance  price  of  wheat 
at  point  of  shipment;  but  the  manufacturing  of  the  wheat  is 

"•  transferred  to  countries  abroad 1896,1903 

Germany,  water  and  rail  transportation  compared 1794 

aearin^  ample  in  Fifty-sixth,  Fifty-seventh,  Fifty-eighth  Congresses.  5 

ljMl4|gtrial  Commission,  hearings  and  report 6 

Injunction  too  slow  a  process 28 

Interstate  Commerce  Commission — 

Cases  in  which  it  has  ordered  changes  in  classification  or  rates 

(S.  Doc.  30,  2dsess.,  54th  Cong.) 2638 

Commercial  organizations  favor  Esch-Townsend  bill;  all  needed 

is  power  in  Commission  to  change  rates 1778 

Formerly  acted  upon  theory  of  power  now  sought  to  authorize  by 

Quarlesbill : 14,27 

Impossible  for,  primarily  to  fix  rates  for  country 1783 

Instances  in  which  orders  of  Commission  only  partially  complied 

with 2677 

Might  be  well  to  have  one  member  an  expert  traffic  man 1784 

Number  of  cases,  involving  establishment  of  rates,  brought  before 
Commission  up  to  time  court  declared  it  did  not  possess  the 

power..  1773,1783 

Powers  exercised  by,  during  first  year 2676 

Segregation  into  district  commissions,  not  recommended 1786 

Think  seven  members  sufficient 1784 

Legislation — 

Additional,  how  agitation  for,  started 1764 

Agitation  for  rate  reflation  produced  by  increase  in  freight  rates.     1800 
Forty-odd  commercial  organizations  in  California  persistent  in 

desire  for  proposed  legislation 1808 

No  way  under  present  law  by  which  published  discriminative  rate 
(as  between  fiour  and  wheat )  can  be  changed,  unless  Commission 
is  given  power  to  change;  illustration 1775 
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BACON,  EDWABD  P.— <:k>ntmae(L  J^asre. 
Tetitijtifnuj  of — 

Legislation — Continued. 

Pacific  coast  has  sent  numerous  protests  aeainst  giving  Commis- 
sion power  to  make  rates,  under  misapprehension,  by  mstigation 

of  railroad  companies 1807 

Should  prefer  Commission  be  authorized  to  fix  maximum  rate 

instead  of  absolute  rate 1788 

To  secure  flexibility,  amendment  suggested 1787 

Limitations,  legal,  to  put  conditions  upon  power  of  court,  to  supersede 

order  of  Commission 10 

Long  and  short  haul — 

Commission  has  taken  ground  that  water  competition  just! lies  a 

departure  from  long  and  short  haul  provision 1 807 

Soutn western  Lumbermen's  Association  statement 1892 

Mileage  rate  not  advocated  by  commercial  organizations 1 1)2() 

National  incorporation  act Hi 

Newlands's  (Senator)  sug^^estion  of  act  embodying  one  system  oi  mtes 

and  one  system  of  taxation 12, 25 

New  Orleans  to  Pacific  coast,  rates  favor  imported  goods 20 

Norfolk  and  Western  rate 1 795 

Ocean  transpf:>rtation  rates,  advisability  of  their  l>eing  published 1905 

Order  of  Commission  suspended  only  upon  application  and  hearing. .  10 

Suspension  of,  during  investigation 8 

When  to  take  effect  in  Quarles  bill 8 

Penalty  for  non(!ompliance  with  Quarles  bill S 

Present  law,  provisions  of f 

Private-car  legislation  may  be  necessary 2S 

Publicity  of  books,  and  inspectors  to  examine;   provision   recom- 
mended    16,23 

Quarles  bill — 

Provision  in,  for  review,  to  expe<iite  proceedings 8 

IVovisions  statetl • 7 

Purpose  of,  to  clothe  Commission  with  specific  authority 7 

Renewal  of  Elkins  bill  relied  upon 6 

Senate  would  gain  votes  by  not  adding  to 24 

Railroads — 

As  to  obligation  to  haul  under  rates  fixed 14 

Dividends  declared  last  year 1802 

Expended  in  improvements  during  four  years  ending  in  1903 1800 

Groat  amount  of  increased  capitalization  during  past  four  or  five 

vears;  railroads  named 1803 

Gross  earnings  per  mile  in  United  States,  1899-1904 1797 

Increase  in  net  earnings  in  freight  per  mile,  1899-1904 1797, 1800 

Numl)er  operated ;«number  of  systems 12 

Overcapitalization  should  be  guarded  against  in  adjusting  rates . .  1789 

Stock,  total  market  value,  in  country 1800 

Surplus  accumulated  by,  during  four  years  ending  1903 1803 

Tonnage  increase  in  last  five  years,  11  per  cent 1798 

Tonnage  of  low-grade  freight  has  greatly  increased  from  year  to 

year 1793 

Unwilling  to  be  restricted  in  their  power  to  fix  rates 28 

Rate  making — 

Canadian  experiment  in,  has  not  worked  disadvantageously  (New 

York  Evening  Post  editorial) 1906 

Commercial  organizations  favor  railroads  making  rates,  but  want 

complaints  settled  by  a  disinterested  body 1921 

Commercial  organizations  in  all  States  but  one  favoring  ultimate 

tribunal 1907 

Commission's  effort  to  promote  additional  legislation  confined  to 

"C'ullombiir* 1923 

Commission's  power   to   fix   rate    under    Esch-Townsend    bill 

restricted  to  a  complaint 1773 

Interstate  commerce  law  <;onvontion  ])etition  for  rat«-revising 

power  in  certain  castas 1910, 191 1 

Movement  to  pr(»iiK>te  additional  legislation  orijrinated  with  com- 
mercial organizations  of  the  countrv Wi<^ 
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BACON,  EDWARD  P.— Continued.  *"*««• 

Testimony  of — 

Kate  making— Continued. 

National  board  of  trade  action 1910 

No  desire  for  rates  to  be  tixed  primarily  by  Commissioa 1772 

Position  of  the  press  of  tlie  country-  on. 1917 

Sole  purpose  of  legislation  sought  is  to  provide  effectual  means  to 
prevent  discrimination  in  published  rates  and  to  prevent  con- 
tinuation of  rates  unreasonable  in  themselvee  and  detection  of 

discrimination  between  individuals 2t>:{7 

Value  of  property  one  of  elements 1790 

Rates — 

A  technical  compliance  with  requirement  to  change 7 

Can  be  deteruiinetl  by  experts  only 21 

Certain  articles;  will  bear  nigh  rate;  others  low;  traffic  mmiagers' 

duty  to  ascertain  what  each  will  bear 1797 

Decree  of  court  can  not  involve  change  of  rate 1767 

During  last  five  years  continuous  advance  in 1796 

Factors  in  fixing 11 

Fixed  by  Comunssion  and  sustained,  when  railroads  decline  to 

haul 14 

From  Atlantic  to  Pacific  coast  regulaU^d  by  water  competition 1807 

Futility  of  C^)mmission,  demonstrateil  in  Milwaukee  and  Minne- 
apolis case,  led  me  to  take  an  interest  in  effort  to  confer  powers 

that  might  remedy  injustices 1811 

Making  of,  a  legislative  act 15 

Milwaukee  and  Minneapolis  case  discusFed 1809 

Prefer  Commission  should  fix  maxinmm  rate  rather  than  abtiolute 

rate 1788 

Rate  per  mile  on  freight,  taking  all  railroads  in  United  States,  in 

1904,  $6,592;  m  1899,$4,895 1797 

Should  be  raised,  if  occasion  arises 1787 

Sl^ecitic,  have  not  declined;  definetl 1796, 1797 

To  secure  flexibility  after  fixed  by  Commission,  amendment  sug- 
gested       1787 

Use  of  "rate  per  ton  per  mile**  illusive 1797 

While  average  rate  per  ton  per  mile  has  been  steadily  decreasing 
that  does  not  indicate  rates  have  decreased;  figures  given  do 

not  include  low-grade  freight,  which  has  greatly  incr^sed 1793 

Reasonableness  of  rates 11 

Rebates — 

Believe  not  now  paid 28 

Books  would  not  show  directly 18 

Effectually  remedied  by  PJlkins  law 1764 

Enforcement  of  Elkins  law  would  remedy  evil  of 16, 26 

Evils  of,  exaggerated 1 17 

Provision  in  Elkins  law  beneficial  to  railroads 26 

Review  provisions 24 

Southern  Pacific  Railway,  has  not  paid  dividends  for  eiglit  or  ten 

yean?;  earned  5,  6,  and  7  per  cent;  expended  in  improvements 1802 

Sou thv, cistern  Luml)ermen's  Association — 

Statement  as  to  less  (!haixe  being  made  for  long  haul  than  for 

short  haul 1892 

Stated- 
Commissions  established  in  31 ^ 1907 

Commissions  in  Illinois  and  Iowa  empowered  to  fix  schedules  of 

maximum  re^asonable  rates 1980 

Memorials  of,  favoring  additional  powers  to  national  comniis- 

sion 1906,1909 

Steel  and  iron,  domestic  and  foreign  rates  on 19 

BAEIEB,  GEORGE  L.,   engaged  in  manufacturing  ice  and  selling  coal, 
Columbia,  S.  C. : 

Tedimony  of 2744 

Rate-making;  present  conditions  should  he  let  alone 2744 

BALTIMORE: 


Brief  filed   with  Interstate  Commerce  Commission  by  commercial 
organization  ol  ^Appeii^Wx  ¥.,  1?w\,\^Nq\.N'\ 
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BALTIMORE  AND  OHIO  RAILBOAD:  ^f^ 

Testimony  relative  to — 

Additional  statement  relative  to  receipts  and  disbursements  of  (Bond)  3795 

Bonds  and  stocks  (Bond) 1426,1427 

Contract  for  cars  and  locomotives;  mileage  of  ( Bond) 1423 

Have  heard  no  complaint  against,  of  exorbitant  rates;  estimated  ex- 
penditure for  next  ten  ^ears  to  meet  increased  business  (Bond) 1414 

History  of  growth;  taxation  (^Bond) 1424,1425 

Number  of  States  it  operates  m  (Bond) 1423 

Opi'rates  its  own  refrigerator  cars  for  dairy  products,  but  not  for  Cali- 
fornia fruit;  uses  more  or  less  private  cars  (Bond ) 1427 

Pennsylvania  Railroad  its  largest  stockholder,  but  not  majority  holder 

(Bond) ^..  1427 

Receipts  and  disbursements  of  (Bond) 3795 

Statement  (Bond) 3795 


Rate  of  interest  not  fixed  by  Congress  (Tuttle) 926, 960, 981 

BABBEB,  CIjABENCE,  representing  the  Commercial  Club  of  Knoxville, 
Tenn.: 

Testimony  of 1840 

Rate  making — 

Coil) mission,  opposed  to  entrusting  it  with 1840 

F^sch-Townsend  bill  provision  opposed 1840 

BAKBET,  J.  A.,  secretary  of  Van  Baren  Horticultural  Association,  Vtn 

Buren,  Ark.:  ^^ 

Testimony  of f  b  .  MM 

Private  car  line  systems — 

Publish  their  rates 2502 

Rates  charged 2501 

Since  advent  of  Armour  Line  in  our  territory  most  excellent 

service 2501 

BAJtTLES,  JOSEPH,  engaged  in  illuminating  and  burning  oil  bumness,  St. 
^    Paul: 

Testimony  of 2740 

Esch-Townsend  bill — 

Ought  to  be  passed 2743 

Rates — 

On  oil  to  St.  Paul  and  Minneapolis  raised  to  20  cents  at  recjuest 
of  Standard  Oil  Company 2740,2742 

BASING  POINT  SYSTEM: 
Testimony  reUitire  to — 

Cam>H  showing  dissatisfaction  within  the  South,  and  rates  under  (Rip- 
ley)      2321 

BAYLOB,  J.  P.,  of  Milford,  Va.: 

Teslim^iyof 3324 

Discriminations — 

Corn  in  carload  lots  Chicago  to  Newport  News  12  cents  pjer  hun- 
dre<l;  foi*  export,  11 J  cents;  from  west  of  Missouri  River,  10 

centa 3325 

letter  from  traliic  manager  showing  1  have  to  pay  for  120  miles 

as  mu(;h  as  western  farmer  pays  for  over  1,000  miles 3325 

Railroads  clothed  with  extraordinary  right  to  take  forcible  possession 
of  private  property  there  is  absolutely  no  relation  between  service 
performed  and  pay  received;  this  act  of  injustice  has  destroyed 
value  of  land  so  that  some  agricultural  counties  in  Virginia  less 
populous  thau  in  1790 3324 

BEAN,  IRVING  M.,  Milwaukee;  President  Northwestern  Iron  Company: 

Testimony  of... 1823 

Rate  making — 

Commission  if  entrusted  with,  should  be  divide<l  into  districts...  1825 

Commission,  opposed  to  entrusting  to 1824 

Distance  rate,  opposed 1823 

Elasticity  desirable 1&2A 
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BIDDLE,  W.  B.,  third  vice-president  Chicago,  Rock  Island  and  Pacific 
Kail  way: 

Tatimonyof. 1650 

Cattle- 
Change  in  service;  reasons  for;  do  not  believe  there  has  been  ad- 
vance in  rates  1653 

Claims  paid  for  damage  to  the  stock  and  ior  personal  injuries 

much  greater  than  on  other  traffic 1652 

Competition  is  still  of  controlling  force 1655 

Furnish  smaller  amount  of  paying  tonnage  than  any  other  freight 

traffic 1651 

Given  fastest  time  of  any  class  of  freight  traffic 1651 

Rates  are  reasonable  in  themselves,  and  by  comparison « 1655 

Rates  have  been  advanced  since  1898,  but  not  through  any  un- 
lawful method 1652 

Reasonable  service  is  now  being  given 1655 

Require  large  equipment,  which  Ties  idle  part  of  year 1651 

Require  special  facilities  in  way  of  tracks  and  yards 1652 

Return  of  large  percentage  of  equipment  empty 1652 

Discrimination  in  rates;  present  law  should  be  strictly  enforced 1667 

Foreign  commerce;  do  not  believe  in  publication  of  rates  in  export  . 

trade 1661 

Railroads — 

Not  overofficered 1655 

Officers,  number  of,  west  of  Mississippi 1655 

Rate  making — 

Not  an  exact  science,  probably  never  will  be 1656 

Present  law  perfectly  feasible  and  ought  to  be  effective 1657 

Rates  are  basic;  change  in  a  given  rate  will  probably  affect  large 

number 1656 

Unless  same  general  plan  is  pursued  in  future,  as  in  past^  entire 

business  interests  of  country  will  be  unsettled 1656 

Where  carrier  has  been  sustained  by  court,  carrier  very  apt  to 

comply  with  suggestion  of  court 1658 

Rebates — 

Have  known  of  no  such  pavments  for  over  12  years 1652 

No  reliable  evidence  they  have  been  paid  on  live  stock  for  12 

years 1652 

Texas  Cattle  Raisers'  Association;  answer  to  Cowan's  brief  of  their 

complaint 1650 

BILLS  relating  to  interstate  commerce  and  the  Interstate  Commerce  Com- 
mission in  the  Fifty-eighth  Congress: 
Introduced  by — 

Mr.  Carmack,  amendment  to  S.  2439 713 

Mr.  Cockrell,  S.  2861 713 

Mr.  Elkine,  8.  6709 718 

Mr.  Foraker,  S.  8937 714 

Mr.  Hepburn,  H.  R.  18127 72(> 

Mr.  Kean,  8.  Res.  288 726 

Mr.  Martin,  II.  R.  amendment  to  H.  R.  18127 731 

Mr.  Newlands,  S.  R.  86 724 

Mr.  Patterson,  8.  7051 719 

Mr.  Penrose,  8.4092 715 

Mr.  Quarles,  8.  2439 711 

Mr.  Spooner  (for  Mr.  (^luirlos),  S.  6677 715 

Mr.  Townsend,  H.  R.  IM^ss 732 

report  accompanying  H.  R.  18" 88 737 

BIRD,  A.  C,  vice-pre.««ident  in  charge  of  traffic  of  **<iould  8y8tetii:" 

Testimony  of 2227,2249 

American  Hefrigt^rator  Transit  Company— 

Am  vice-prt'sident  of 2278 

Is  not  a  private  car  line 2278 

System  of  chargea  ex  plained 2279, 2283 
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BIRD,  A.  0.— Continued. 
Testimony  of — 

Clamor  for  legislation — 

A^tation;  after  failure  in  two  cases  cited  the  Interstate  Commerce 
Law  Association  was  on?anized  and  my  rate  clerk  was  hired 

from  me  by  that  association 2250 

Agitation  commenced  with  E.  P.  Bacon,  who  wanted  all  the  grain 
of  Wisconsin  brought  to  Milwaukee,  instead  of  having  part  go 

to  Chicago 2264 

Agitation;  next  case  underlying  it  was  Milwaukee  Chamber  of 
Commerce  case,  involving  Diucotas  and  Minnesota  shipments 

to  Minneapolis  and  Milwaukee;  history  of 2257 

Producers  found  no  fault 2255 

Discriminations — 

Controversies  come  from  middlemen  who  are  jobbers 2260 

Fixing  of  a  maximum  rate  could  in  no  manner  settle  any  dispute 
arismg  under  relative  discrimination;  Illinois  tariff  is  illustra- 
tion       2293 

No  secret  discriminations  now 2284 

Only  measure  by  which  discriminations  or  complaints  between 
localities  can  be  absoluely  disposed  of  is  by  apj^lication  of  a 

distance  tariff « 2294 

Reply  to  E.  P.  Bacon  as  to 2262, 2203, 22(54 

Reply -to  E.  P.  Bacon  as  to  Wichita  lumber  case 2258, 2262, 2285 

Distance  rate — 

Effect  of 2270 

Export  and  import  rates — 

Difference  oetween  domestic  rates  and  inland  portion  of  the  for- 
eign rates 2264 

Gould  system — 

Do  not  know  of  a  single  case  where  the  rate  is  held  unreasonable 

per  se  by  shippers  except  on  Texas  live  stock 2284 

Grain — 

Middleman  is  being  eliminated 2277 

Illinois — 

Rate  law 2270 

Interstate  commerce  law — 

Review  of 2250 

Iowa — 

Governor  Cummins' s  complaint,  that  which  underlies  all,  are  in- 
terstate commerce  law  provisions 2267 

In  case  cited  where  discrimination  against  Fort  Dodge  in  favor  of 
Des  Moines,  do  not  think  simply  fixing  a  maximum  rate  would 

remedy  unless  you  repealed  long  and  shoi^  haul  clause 2293 

In  distance  tariffs,  a  minimum  as  well  as  maximum  was  especially 
declared  to  be  for  purpose  of  protecting  Iowa  jobbers  again»t 

interstate  jobbers 2266 

Statements  of  Governor  Cummins  reviewed 2266 

Long  and  short  haul — 

Gould  system  ol)8erves  that  clause 2288,2291,2292 

Railroad  at  liberty  to  make  very  low  rate  to  meet  competition 
provided  that  leaves  even  small  fraction  to  contribute  to  fund 

of  expenses 2292 

Missouri — 

Rate  law 2272 

Private  car  line  systems — 

American  Refrigerator  Transit  Company  is  not  a  private  car  line; 
explanation;  first,  there  are  the  private  cars,  refrigerator  or 
other,  in  which  the  owner  ships  his  own  products;  second,  are 
cars  owned  by  individuals  or  private  corpJorations  who  employ 

them  in  service  of  other  people 2278, 2279, 2280, 2283 

Armour  &  Co.  own  both  classeH  of 2279 

Everything  under  control  of  Commission  unless  rijrht  to  regulate 

price 2281,2282 

Icing  charge 2295 


3814  CONSOLIDATED    INDEX    OF    VOLUMES   1   TO   6. 


BIBD,  A.  0. — Continued. 
Testimony  of— 

Private  car  line  systems— Continued. 

Oil,  cylinder  tank  cars  owned  by  Standard  Oil  Company;  system 

of  charges 2282 

Term  erroneously  used 2278 

Railroads — 

Nothing  so  profitable  to  carrier  as  localJ[)usine88  and  prosperity. .     2287 
Rate  making — 

Amendment;  suggest  nothing  unless  to  expedite  bearings  before 
Commission 2289 

Best  test  is  to  compare  your  revenue,  see  if  road  is  earning  too 
nmcb,  then  see  ii  there  is  an  undue  relation  or  prominence  to 
some  article 2275 

Clamor  for  legislation  commenced  with  E.  P.  Bacon 2253 

GovernmeiitHl  interference,  would  discourage  railroad  building  in 

West 2288 

In  questions  involving  change  of  rate  traffic  managers  of  our 
lines  meet  so  as  to  have  benefit  of  what  each  knows 2285 

I  spent  three  years  as  member  of  committee  engaged  in  effort  to 
make  for  country  a  uniform  classification;  failed 2274 

Matter  of  evolution 2274 

No  commission  can  make  any  considerable  portion  of  the  tariffs 
of  the  country:  not  years  enough  in  life 2252 

No  remedy  can  be  justified  which  deprives  owner  of  railroa<l 

property  of  due  process  of  law - 2252 

^Not  a  definite  science 2274 

Not  possible  for  Commission  to  adjust  differences  and  fix  rates  as 
well  as  railroads  can 2287 

Only  basis  to  avoid  complaints  of  discrimination  between  com- 
munities would  be  distance  tariff,  but  no  man  who  has  studied 
question  wants  that  process  performed 2287 

Other  serious  objections  to  givmg  Commission  enlarged  power 2297 

Perfectly  satisfied  for  Commission  to  retain  power  to  declare  given 
rate  unreasonable,  but  not  to  fix  su Instituted  rate 229i) 

Rate,  to  change;  ten  days'  notice  required  to  advance,  and  three 
toreiluce... 2286 

Reasonable  man  would  not  invest  in  property,  eamine  capai^ity  of 
which  is  limited  by  somebody  else 2288 

There  is  no  royal  road 2274 

Would,  in  case  Commission  could  not  settle  dispute,  favor  going 
directly  to  court 2289 

Would  not  advise  taking  cases  to  court  in  first  instance 2289 

Rebates — 

Believe  none  paid  now 2284 

Do  not  iK'lieve  Standard  Oil  Company  or  beef  trusts  have  received 
a  rebate  since  1887 2255 

Not  a  line  in  any  system  I  represent  has  a  rebate 2253 

Rea8ona))leneM.s  of  rates — 

Question  liaa  narrowed  down  to  remedy  for  relatively  unreason- 
able rates 2251 

Texas — 

Live  stock  cattle  rate;  Cowan's  testimony  reviewed 2274 

Rate  on  cattle  alx)ut  the  lowest,  considering  value  and  care 2277 

BLODOETT,  FRANK  G.,  Janesville,  Wis.: 

T'MiinoHy  of 1639 

Discrimination  in  rates — 

Country  miller  could  not  exist  without  "milling  in  transit"  priv- 
ilege, plat'ing  him  on  e(]ual  footing  with  termmal  miller 1641 

Think  shippers  in  my  locality  sat isfie< I  with  rates 1643 

Rate  making;  opposed  to  empowering  Commission  with 16.*^* 

Rebates — 

Almost  entirely  wiped  out 1639 

Few  now  said  to  exist  through  private  car  lines,  etc.  Can  be 
eradicated  by  further  legislation  if  necessary 1639 
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BOATWIIIGHT,  W.  -P.,  furnitare  manufacturer,  Dan\nlle,  Va.: 

Testimony  of 2006 

Rate  making — 

Believe  Danville,  Va.,  can  prosper  under  present  rates 2008 

Not  in  syni^>athy  with  memorial  against  Southern  Railway  by 

certain  citizens  of  Danville,  Va 2006 

Opposed  to  enlai^ging  powers  of  Commission 2005 

BOND,  HUGH  L. ,  Baltimore,  Md.,  second  vice-president  and  general  attorney 
Baltimore  and  Ohio  Railroad  Company: 

TeMimonyof 1377,3795 

Additional  statement  relative  to  receipts  and  disbursements  of  Balti- 
more and  Ohio  Railroad 3796 

Alternatives:  (1)  a  proposition  to  improve  present  law  by  increasing 
powers  of  Commission;  (2)  and  the  proposition  to  improve  present 
law  by  changing  functions  of  Commission,  shortening  procedure  to 

the  ix)int  where  you  get  a  binding  decision  from  a  court 1395 

Antitrust  law,  effect  of,  has  been  to  compel  organization  of  big  rail- 
road corporations 1413 

Baltimore  and  Ohio  Railroad — 

Bonds  and  stocks 1426,1427 

Contract  for  cars  and  locomotives;  mileage  of 1 423 

Have  heard  no  complaint  against,  of  exorbitant  rates;  estimated 

expenditure  for  next  ten  years  to  meet  increased  business 1414 

History  of  growth;  taxation 1424|  1425 

Number  of  States  it  operates  in •....     14S8 

Operates  its  own  refrigerator  cars  for  dairy  pnxlucts,  butnoiloT 

California  fruit;  uses  more  or  less  private  cars 1427 

Pemisylvania  Railroad  its  laqj^est  stockholder,  but  not  majoritv 

holder \     1427 

Receipts  and  dislmrsements  of 3795 

Statement 3795 

Consolidation  has  done  good;  not  likely  to  extend  nmch  further;  due 

largely  to  antipooling  and  antitrust  acts 1428, 1430 

Constitutional  questions — 

As  to  requirements  of  branch  lines  being  subject  of  legislation. . .     1422 
Conferring  powers  on  Commission  to  ascertain  reasonable  rate. .  .•     1416 
Discriminations  in  rates  between  persons  (£lkins  Act  sufficient);  be- 
tween localities  or  descriptions  of  traffic  ( Elkins  Act  sufficient) 1392, 

1393, 1401 

Esch-Townsend  bill  criticised 1384, 1396 

Elkins  Act  sufficient  against  discriminations;  did  not  change  the  law 

as  to  reasonableness  of  rates 1393 

Injunction — 

Interstate  Commerce  Commission  could  not  only  complain  of  a 
single  rate  in  bill  filed,  but  of  all,  and  get  judgment  upon  all . .     1411 

Power  of  Constitution  in  process  to  establish  maximum  rate 1403 

Interstate  Commerce  Commission — 

Great  majority  of  cases  lost  by  them  in  court  due  to  persistent 
refusal  to  heed  construction  put  on  interstate  commerce  act  by 
United  States  Supreme  Court,  irresiKK'tive  of  proposition  that 
cx)mmercial  conditions  must  be  regarded  under  each  of  the  sec- 
tions, except  the  second 1400 

If  relieved  of  judicial  procedure,  would  have  time  to  enforce 

Elkins  Act  against  discriminations  and  secret  rates 1412 

It,  with  exception,  perha{)s,  of  Chairman  Knapp,  wants  to  free 

Commission  from  any  control  by  courts 1395 

I>igislative  power  of  Congress  can  not  be  delej^ted  to  Commission     1378 

Loopholes  should  not  be  left  to  usurp  legislative  power 1381 

Must  not  l>e  left  to  construe  its  own  powers 1415 

Objection  to  providing  that  when  it  finds  a  rate  unreasonable,  it 

shall  say  how  far  that  rate  must  be  changed 1394 

What  it  does  after  it  takes  case  to  court 1410 

Interstate  commerce  law — 

Broad-gauge  law 1390 

Penalties  of,  are  obstruction  to  enforcement;  perfected  bv  Elkins 
Act  ..,., .' \^\;s.'^a 
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BOND,  HUGH  L.— Continued.  I****- 

Testimony  of — 

Interstate  commerce  law — Continued. 

Persistent  refusal  of  Commission  to  heed  construction  of  United 

States  Supreme  Court 1400 

National  incorporation  act 1424 

Private  car  line  systems,  Baltimore  and  Ohio,  use  of 1426 

Eailroads — 

Any  drastic  power  given  to  Commission  would  affect  power  of 
railroads  to  get  money  for  improvements  to  carry  on  growing 
business 1415 

As  much  a  part  of  community  as  a  bank 1424 

Entitled  to  protection  against  competitors  that  want  to  cut  rates. 
Trunk  lines  have  to  take  most  lax  interpretation  of  any  one 
line 1412 

Usual  arrangement  between  trunk  and  branch  lines  as  to  division 

of  rates 1420 

Bate  making — 

After  suit  is  brought,  believe  can  ask  court  not  only  to  enjoin  rate 
found  unreasonable,  but  any  rate  they  find  unreasonable;  illus- 
tration    1402,1408 

Amendment  suggested.  If  rate  strikes  Commission  as  unreason- 
able, for  them  to  go  immediately  to  the  court 1401, 1410 

Any  act  which  tries  to  give  Commission  discretionary  power  ought 

to  be  held  void 1389,1399 

Ajiy  drastic  power  given  to  Commission  would  affect  power  of 
railroads  to  get  money  for  improvements  to  carry  on  growing 
business 1414 

Complaint  of  time  and  expense  in  getting  cases  prepared  and  tried 
by  the  Commission 1389 

Escii-Townsend  bill  provisions  criticised 1384 

Legislative  power  of  Congress  can  not  be  delegated  to  a  commis- 
sion; cases  cited 1378 

Loopholes  should  not  be  left  so  that  Commission  may  usurp  legis- 
lative powers 1881 

Power  should  be  left  with  railroads 1409 

"Reasonable*'  has  a  definite,  legal  meaning 1384,  i:i96, 1416 

Reduction  of  rates  would  mean,  ordinarily,  reduction  of  expenses, 

and  that  would  affect  wages 1414 

Reasonableness  of  rates — 

Elkins  Act  has  not  changed  the  law;  what  Commission  claims  to 
be  able  to  do  under  maximum  rate  case 1393 

Whether  law  should  authorize,  in  terms.  Commission  to  ascer- 
tain       1418 

Rebates;  shippers  threatened  to  boycott  the  Baltimore  and  Ohio 
for  opposition  to 1391 

BOSTON: 

Brief   filed  with  Interstate  Commerce  Commission  by  commercial 
organization  of  (Appendix  E,  Part  I,  Vol.  V) 403 

BOSTON  AND  MAINE  SYSTEM: 

Testimony  relative  to — 

Amount  of  bonds,  and  how  held  (Tuttle) 954 

Amount  paid  private  car  line  by  (Tuttle ) 954 

Capital  stock,  etc.  (Tuttle) 1005 

Employees  injured  cared  for  (Tuttle) 995 

Has  no  contracts  with  private  car  lines  (Tuttle) 954 

No  complaint  of  any  rate  of,  tried  by  Commission  (Tuttle) ". 914 

Statistics  (Tuttle) 986 

Tax  paid  by  (Tuttle) 994 

BOWES,  F.  B.,  assistant  trafiSc  manager,  Illinois  Central  Railroad: 

Testimony  of 2725,2845 

Chicago  Live  Stock  Exchange — 

Petition,  for  enlargement  of  the  powers  of  Interstate  Comment 
Commission,  to  afford  check  on  unjust  and  unreasonable  rates. .     2736 
Eech-Townsend  bill- 
Objection  to  power  being  given  ComniiHi?ion ,•-•., 2733, 2734 
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BOWES,  F.  B.— Continued.  Page- 

Te^imnny  af — 

Illinois  Central  Kailroad — 

**  Feeding-in  transit*'  rate , 2851 

Hasan  '* industrial  commission*'  to  look  after  securing  location 

of  industries  on  its  line 2852 

Has  probably  largest  supply  of  refrigerator  cars  of  any  railroad  in 

America  in  proportion  to  mileage  and  equipment 2846 

Icing  charges — Mead*s  testimony  reviewea 2846 

Lumber  rates  not  advanced  since  1903;  but  prices  of  yellow-pine 

lumber  have  advanced  on  several  occasions 2846 

Never  heard  that  railroads  have  decreed  that  certain  States,  Iowa 
among  them,  are  to  be  agricultural;  our  road  has  no  restriction 

of  that  nature  in  anv  of  13  States  it  passes 2852 

New  Orleans  traffic — Kobinson*8  testimonv  reviewed 2847 

No  contract  with  Armour  or  any  other  refrigerator  car  line 2846 

Overcapitalization  charge  reviewed 2848 

Professor  Ripley's  testimony  as  to  solution  of  trouble  by  division 

of  territory  by  railroads,  reviewed 2848 

Eate  making- 
Can  not  be  done  by  any  Government  body  and  maintain  condi- 
tions existing 2733 

Cliange  in  a  rate  from  Ohio  River  would  involve  change  in  every 
rate  that  bases  on  Ohio  River  in  States  of  Illinois,  Wisconsin, 
Indiana,  Ohio,  and  Pennsylvania,  and  involve  a  change  in 
every  rate  from  New  England  and  from  the  Eastern  States  that 
base  on  Baltimore — a  (Suigerous  power  to  put  in  hands  of 

Commission 2726,2727 

Conditions  are  changing  constantly,  and  we  try  to  adapt  rates  to 

changes 2732 

Difficulties  of,  illustrated  in  petition  of  Chicago  and  St.  Louis 

.  merchants  claiming  rates  unfair 2725 

Expert  traffic  men  only  persons  competent  to  pass  on  freight 

rates 2727 

Localities,  adjusting  rates  relatively  as  to,  occupies  entire  time  of 

traffic  people 2733 

No  objection  to  present  law 2734 

Revising  a  rate,  not  done  without  tearing  down  the  entire  struc- 
ture     2727 

Revising  in  one  case  involves  tiiousands  of  rates 2730 

Shippers,  jobbers,  and  manufacturers— the  great  mass  of  them — 

are  in  favor  of  present  conditions  remaining 2733 

Sugar-rate  case  cited  to  show  complexities  attending  rate  in  com- 
modities: took  twenty  men  three  days  after  the  outline  was 

fixed  to  line  up  the  interior  rates 2730, 2731 

The  large  majority  of  complaints  from  individuals  and  localities 

never  reach  Commission 2733 

Yellow-pine  lumber  case  cited  to  show  dangers  attending  power 
to  fix  rate  by  Commission 2734 

BRADLEY,  HEBBEBT,  of  New  York,  traffic  manager  of  Millers  National 
Federation: 

Testimony  of ' 2832 

European  rates — 

Compared  with  United  States 2835 

Grovernment  ownership — 

Opposed  to 2835 

Rate  making — 

Agitation,  great  deal  of  brought  about  hy  "  uniform  bill  of  lading  ** 

which  has  been  withdrawn 2836 

Commission,  instead  of  having  authority  to  make  orders,  should 

be  investigators 2836 

If  power  were  given  to  Commission  we  should  be  in  same  boat  as 

shippers  in  England 2834 

Impossible  for  six  or  twelve  men  in  Washington  to  make  rates. .    2835 

Mileage  basis  would  mean  ruin  to  country 2834 

Now  takes  six  months  or  year  to  get  a  decision 2836 

Rebates — 

Think  none  since  Elkins  act *i^fc 
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BOND,  HUGH  L.— Continued.  ^i^- 

Testimony  of — 

Interstate  commerce  law — Continued. 

Persistent  refusal  of  Commission  to  heed  construction  of  United 

States  Supreme  Court 1400 

National  incorporation  act 1424 

Private  car  line  systems,  Baltimore  and  Ohio,  use  of 1 426 

Bailroads — 

Any  drastic  power  given  to  Commission  would  affect  power  of 
railroads  to  get  money  for  improvements  to  carry  on  growing 
business 1415 

As  much  a  part  of  community  as  a  bank 1424 

Entitled  to  protection  against  competitors  that  want  to  cut  rates. 
Trunk  lines  have  to  take  most  lax  interpretation  of  any  one 
line 1412 

Usual  arrangement  between  trunk  and  branch  lines  as  to  division 

of  rates 1420 

Bate  makinf^ — 

After  suit  is  brought,  believe  can  ask  court  not  only  to  enjoin  rate 
found  unreasonable,  but  any  rate  they  find  unreasonable;  illos- 
tration 1402,1408 

Amendment  suggested.  If  rate  strikes  Commission  as  unreason- 
able, for  them  to  go  immediately  to  the  court 1401 ,  1410 

Anv  act  which  tries  to  give  Commission  discretionary  power  ought 
to  be  held  void 1389,1399 

Ajiy  drastic  power  given  to  Commission  would  affect  power  of 
railroads  to  get  money  for  improvements  to  carry  on  growing 
business 1414 

Complaint  of  time  and  expense  in  getting  cases  prepared  and  tried 
bv  the  Commission 1389 

Esch-Townsend  bill  provisions  criticised 1384 

Legislative  power  of  Congress  can  not  be  delegated  to  a  commis- 
sion; cases  cited 1378 

Loopholes  should  not  be  left  so  that  Commission  may  usurp  legis- 
lative powers 1381 

Power  should  be  left  with  railroads 1409 

"Reasonable"  has  a  definite,  legal  meaning 1384.1396,1416 

Reduction  of  rates  would  mean,  ordinarily,  reduction  of  expenses, 

and  that  would  affect  wages 1414 

Reasonableness  of  rates — 

Elkins  Act  has  not  changed  the  law;  what  Commission  claims  to 
be  able  to  do  under  maximum  rate  case 1393 

Whether  law  should  authorize,  in  terms.  Commission  to  ascer- 
tain       1418 

Rebates;  shippers  threatened  to  boycott  the  Baltimore  and  Ohio 
for  opposition  to 1391 

BOSTON: 

Brief   filed  with  Interstate  Commerce  Commission  by  commercial 
organization  of  (Appendix  E,  Part  I,  Vol.  V) 403 

BOSTON  AND  MAINE  SYSTEM: 
Testimony  relcUive  to — 

Amount  of  bonds,  and  how  held  (Tuttle) 954 

Amount  paid  private  car  line  by  (Tuttle) 954 

Capital  stoi'k,  etc.  (Tuttle) 1005 

Employees  injured  cared  for  (Tuttle) 99o 

Has  no  contracts  with  private  car  lines  (Tuttle) 954 

No  complaint  of  any  rate  of,  tried  by  Commission  (Tuttle) 914 

Statistics  (Tuttle) 986 

Tax  paid  by  (Tuttle) 994 

BOWES,  F.  B.,  assistant  traffic  manager,  Illinois  Central  Railroad: 

Testimony  of 27Jri,2845 

Chicago  Live  Stock  Exchange — 

Petition,  for  enlargement  of  the  powers  of  Interstate  Comment* 
Commission,  to  afford  check  on  unjust  and  unreasonable  rat  en. .     2736 
Eech-Townsend  bill- 
Objection  to  power  being  given  Commission ,., 2733, 2^34 
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BUSH,  T.  O.,  engaged  in  the  iron  and  coal  business,  Birmingham,  Ala.:  Page. 

Testimony  of 2965 

Railroads — 

In  Northwest  particularly  shippers  and  railroads  work  harmoni- 
ously     2968 

Should  improve  in  adjusting  claims 2974 

Statistics,  for  the  South,  showing  development  under  expansion 

of  railroads 2969 

Statistics  for  the  United  States 2973 

Rate  making — 

Do  not  think  it  possible  for  Government  to  select  a  body  of  men 

who  would  fairly  and  intelligently  establish  freight  rates 2973 

To  give  Commission  power  to  fix  rates  would  cause  great  confusion 
in  business 2967,2969 

OABOT,  GODFREY  L.,  carbon-black  maker,  Boston,  Mass.: 

TeglinKmyo/.. 2746 

Advance  in  freight  rates,  etc. — 

Report  of  Interstate  Commerce  Commission  in  response  to'Senate 

resol  ution 2747 

Rate  making — 

Government  ownership  would  be  worse  than  present  evil 2746 

Grovernment  fiU|Xirvision  favore<l  as  effective  remedy  for  shippers 
and  removal  of  temptations  for  rebates,  etc 2746 

OALIFOBNIA: 

Testimony  relntv^  to — 

''California  Fruit  Distributors'  "  agreement  with  Armour  Car  JJtm 
which  has  monopoly  of  carrying  all  fresh  fruit  shipments  OfWr 

Southern  Pacific  Imes;  discriminations  (Stevens ) 3806, 3900 

Earl  Fruit  Company  and  other  members  of  "Distributors"  do  both  a 

commission  and  f.  o.  b.  business  (Stevens) 3311 

Fruit  growers'  resolution  favoring  establishment  of  court  of  interstate 

commerce  (Stevens) 3308 

Injunction  saved  orange  industry  (Call) 2698 

Oranges;  cost  per  acre  of  placing  groves  in  bearing;  cost  of,  per  box 

(Call) 2687 

Oranges;  producers' profit  (Call) 2687 

Oranges;  rates  (Call) 2687 

Order  of  Commission  disregarded  by  railroad  (Call ) 2688 

Pooling,  effectof  (Call) 2698 

Rates  found  excessive  by  Commission,  but  powerless  to  reduce  (Call) .     2688 
Sale  of  deciduous  fruit  shipments  not  satisfactory  last  season;  illustra- 
tion (Stevens) 3313 

Tables  showing  prices  paid  bv  ilistributors  for  fruit,  cost  of  shipment, 
etc.;  comparison  of  rates  (Stevens) 3318 

CALL,  JOSEPH  H. ,  attorney  at  law,  Los  Angeles,  representing  citrus-fruit 
'  interests  in  southern  California: 

Testimony  of : 2684 

California — 

Injunction  saved  orange  industry 2698 

Oranges;  cost  per  acre  of  placing  groves  in  bearing;  cost  of,  per 

box 2687 

Oranges;  producers' profit 2687 

Oranges;  rates 2687 

•  Orfler  of  Commission  disregarded  by  railroad *. 2688 

Pooling,  effectof 2698 

Kates  f<)und  excessive  by  Commission,  but  powerless  to  reduce. .    2688 
Constitutional  questions — 

Congress  has  power  to  regulate  commerce  by  any  constitutional 

means ^ 2708 

If  Commission  has  power  to  declare  an  existing  rate  unreasonable 
it  may  order  earner  to  cease,  but  it  can  not  substitute  any  other.     2694 

Injunction;  power  in  the  courts  considered 2716 

Public  rates  constitute  an  evidence  of  legality,  etc. ;  decision  cited .    2693 

BY— VOL  4—06—63 
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BBinSH  RAILWAY  LAWS  AND  BEQTJLATIONS.  P»f^ 

(Appendix  B;  Vol.  5) 131 

BBrOTHEBHOOD  OF  LOCOMOTIVE  ENGINEEBS: 

On  the  Chicago  and  Lake  Erie  Railway ;  Statement 1 2624 

Eech-Townsend  bill — 

Opposed  to 3782 

Protest  against  any  substantial  change  in  interstate  rates  (Tuttle) 1(XM 

Rate  making — 

Opposed  to  governmental  regulation 3783 

BBOWN,  A.  B.,  Washington,  D.  C,  counsel  for  Atchison,  Topckaand  Santa 
Fe  Raiload  Co. : 

Tettimfmyof 3133 

Atchison  system— 

Has  not  paid  any  rebates 3140 

Leed's  testimony  before  Interstate  Commerce  Commission  intro- 
duced       3133 

Mead's  testimony  as  to  paying  rebates,  reviewed 3140 

Rebates — 

Atchison  system  has  not  paid  any 31;^,  3140 

B&OWN,  CHARLES  H.,   bagging  and  cotton-tie  business;  president   of 
Chamber  of  Commerce,  Mobile,  Ala.: 

Tedimonyof 3269 

Rate  making — 

Commercial  interests  of  Mobile  would  regret  to  see  making  of 

rates  pass  out  of  hands  of  railroads 3269 

Rebates — 

No  complaints  of 32tK# 

B&OWN,  C.  M.,  orange  grower  and  shipper,  Redlands,  Cal.: 

Toftimony  of 27;is 

Private  car-line  systems — 

Excellent  service  in  California 27:^9 

Publishes  a  schedule  of  rates 27.'t^» 

Rate  making- 
Want  Commission  given  power  to  enforce  findings 273J* 

BROWN,  H.  D. ,  president  and  general  manager  of  Brown  Coal  Company,  at 
Sioux  City;  also  treasurer  of  White  Rock  Cattle  Company: 

Testimony  of 2(119 

Cattle  rates 2019 

Rate  making — 

Sooner  take  chances  with  traffic  managers  than  average  man  on 
Commission 2019 


,  B.  HUDSON,  memlier  of  Florida  railway  commission,  acting  with 
association  of  commissioners  of  the  various  States: 

Testimony  of _    40 

Commission,  conferring  rate-making  power  U|K)n,  will  largely  n'mtniy 

evils '. '.  49 

Courts,  aggrieved  parties  do  not  resort  to 4H 

Discrimination  in  rates  favor  large  shippers  in  Florida 47 

Discrimination  in  long  and  short  haul 4S 

Florida  railway  commission,  powers  of,  favorable  results  of 41 

National  association  railway  commissioners,  comiKDsition  and  purp«.»fie 

of;  represented  here;  resolutions 41 

Quarles  bill  hardly  strong  enough 49 

Rates- 
Favor  absolute  power  of  Commission  to  make,  upon  complaint . .  4H 
To  Chicago,  Cincinnati,  and  New  York 45 

BUBUM,  PATBICK  Q.,  Augusta,  Cia.     Milling  and  produce  busini^Hs: 

Testimony  of 2743 

Rate  making — 

Satisfied  with  present  conditions 2743 

Rebates — 

Have  not  received  any ,,,, ,.,..,,     2744 


CONSOLIDATED   INDEX   OF   VOLUMES   1   TO  6.  8821 

OAPITALIZATION-Oontinoed.  Pw. 
Testimony f  relative  to — 

Not  a  railroad  in  the  country,  unless  small  lines,  whose  capitalization 

represents  cost  of  property  (Ramsey) 2137 

(Newfomb) 3518 

Watering  stock  should  l^e  prohibited  (Shevlin)  1961 

CABLE,  L.  B. ,  tobacco  shipper  and  president  of  Janesville  Machine  Com- 
pany, Janesville,  Wis.: 

Testimony  of 2177 

Rate  making — 

Great  deal  of  this  excitement  is  created  by  politicians  and  news- 
papers of  Chicago- A  merican-Hearpt  type 2181 

No  need  of  Government  doing  anything  more  than  at  present.  2179, 2181 
Wisconsin — 

Business  Men's  Club  of,  answering  charge  of  corruption  of  legis- 
lature by  railroa<l8 2181 

Charge  that  railroads  are  corrupting  legislature,  answered 2178 

Forty -eight  railroad  cor{K)ratious  in;  but  eight  paid  dividends  in 

1902 2179,2180,2182 

Rebates — 

All  stopped 2181 

CAHLETON,  MURRAY,  wlioU'^ale  dry  goods  business,  representing  Busi- 
ness Men's  League  and  others,  8t.  Louis: 
Testimony  of. 2515 

Iowa — 

Inelastic  rates  have  driven  manufacturers  out  of  State 2519 

Missouri — 

Division  of  public  sentiment  on  the  question 2523 

State  maximum  rate  bill  disordered  freight  schedules 2515 

Oklahoma — 

Developed  by  railroads 2519 

Railroads — 

Educational  institutions  lar^  investors 2518 

Insurance  companies  large  mvestors 2518 

Largely  owne<l  by  small  shareholders 2518 

Savings  banks  large  investors 2518 

StatistitTs:  Amount  paid  employees 2517 

Rate  making — 

Business  men  of  St.  Ix)uis  and  Southwest  opposed  to  intrusting 

power  of,  in  Commission 2515 

CommisHion-marle  rate  no  more  sacred  to  agent  hustling  for  busi- 
ness than  ma<le  by  railroad 2621 

Government  control  would  check  railroad  initiative 2620 

Ix>cal  issue 2517 

Prosperity  of  country  under  present  system 2516 

Texas- 
Manufactures  decreased  under  State  railroad  regulation 2520 

Wisconsin — 

Flour  mills  flourish  under  present  system 2521 

CARS: 

Testimony  relative  to — 

For  private,  legislation  may  l)e  necessary  (Bacon) 23 

Under  wonl  ^facilities''  Commission  compels  railroads  to  furnish 
sufficient  cars  (Bacon) 22 

CATTLE: 

Testimony  relative  to — 

Banks  broken  in  Iowa  on  account  of  unprofitableness  of  cattle  busi- 
ness (Cowan) 3384 

Change  in  service;  reasons  for;  do  not  believe  there  has  been  advance 
in  rates  (Biddle) 1663 

Chicago  terminal  charges  on  live  stock  (Cowan) 3420 

Claims  paid  for  damage  to  the  stock  and  for  personal  injoriee  mach 
greater  than  on  other  traffic  ( Biddle) 1652 

Competition  is  still  of  controlling  force  (Biddle) 1666 
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OAIili,  JOSEPH  H.— CJontinued.  f***- 

Teitimony  of — 

Constitutional  questions— Continued. 

Supreme  Court  has  decided  that  the  fixing  of  rate  for  the  future 

18  a  legislative  function 2691 

There  is  no  law  by  which  court  can  do  more  than  either  enforce 

the  order  of  Commission  or  refuse 2»W1 

When  Commission  assumed  it  had  power  to  substitute  a  rate  and 

did  it,  court  held  it  acted  without  authority 2695 

Without  authority  from  Congress  railroads  would  have  no  right 

to  fix  rates  for  interstate  transportation;  decision  cited 2692 

Esch-Townsend  bill — 

Provisions  reviewe<l ;  commended 2710 

Private  car-lino  systems — 

Additional  statement  as  to  whether  Armour  interests  wereengaged 

in  fruit  business  in  southern  California 2724 

Icing  charge,  section  I,  in  Esch-Townsend  bill  should  be  amended, 

making  it  the  act  of  the  railway 2713 

Monopoljr 2701 

Railroad  is  required  to  furnish  all  equipment  necessary  for  care 
and  protection  of  property  which  it  holds  itaelf  out  to  be  com- 
mon carrier  of 2712 

Santa  Fe,  for  its  system,  organized  a  car  line 2690 

Railroads — 

Statistica:  Earnings  compared  with  increase  of  wealth 2703 

Value  of : 2704 

Rate  making — 

Cemmission  should  have  supervising  power  overrates,  with  power 

to  fix  maximum  rates 2684 

Of  cases  that  have  gone  through  Commission  to  Supreme  Court, 

over  seven  and  one-half  years  is  average  time  consunie<i 2713 

Rates — 

Are  fixed  by  combination 2704-2708 

Routing — 

Against  Southern  Pacific  Company  and  the  Santa  Fe 2695 

Injunction  saved  orange  industry 2698 

Pooling,  effect  of 2698 

Santa  Fe  I&ilroad — 

Statistics 2703 

Southern  Pacific  Railway — 

Net  income  per  mile 2702 

Statistics 2702 

OANADA: 

Testivioivj  relative  to — 

Commission  there  invested  with  power  to  make  rates  (Meyer) 1622 

Railway  act  of  the  Dominion  of,  1903.     ^Appendix  A;  Vol.  V) 5 

Railroads  have  advantage  of  us  in  not  being  subject  to  our  interstate- 
commerce  law;  give  rebates;  illustrations  (Hill) 1501,1502 

Rate  fixing  in  (New  York  Sun,  May  6,  1905)  (Meyer) 1622 

Rates  complained  of  in  Canadian  Parliament,  and  referred  to  as  higher 
in  Canada  than  in  United  States  (Meyer) 1622 

CANADIAN  BAILBOADS: 

Given  autocratic  power  but  no  action  has  yet  been  taken  under  the 
act  (Tuttle) W4 

OANNOlf  FALLS  DISCBIMINATION 34,37,39 

CAPITALIZATION :     ( See  Overcapitalization. ) 
TeBtimomj  relative  to — 

A  railroa*!  has  to  make  its  revenues  on  rates  fixed  by  the  railroads 

which  were  built  during  the  economical  period  ( Ramsey) 2137 

Bonds  and  stocks  do  not  always  represent  a  bona  fide  investment 

(Clements ) 3054 

England  capitalizes  every  dollar  of  additions  ( Ramsey) 2150 

England  and  U.  S.  railroads,  conditions  compared.     (Clements) 3227 

Low  mileage  capitalization  kept  down  here  oy  fact  of  earnings  being 

put  into  betterments  (Ramsey) 2150 
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OHIOAGO,  MILWAXTKEE  AND  ST.  PAX7L  &AIIiWAT-0>ntiniied.     P««e- 
Testimony  relative  to — 

Never  had  contention  with  Commi»8ion.     So  far  as  known  no  ground 

of  complaint  against  ComuiisHion  ( Ililand) 1330 

No  contract  arrangement  with  private  lines;  arrangement  runs  during 

life  of  prevailing  rate  (Hiland) 1335 

No  general  complaint  of  \\s  rates;  no  trouble  in  agreeing  on  through 

rates  (Hiland) 1339 

Own  about  1,200    refrigerator   cars  and   alxiut  500  vegetable  cars 

(Hiland) 1335 

Statistics,  bonds,  stock,  emplovees,  trac^kage  (Peck ) 1356, 1361 

StateH  in  which  operated  (Pect) i:y>6 

Think  it  owns  stock  in  other  railroads  (Peck) 1357 

CHICAGO  SHIPPEBS'  ASSOCIATION  AND  OTHERS: 

Arguments  favoring  a  read j ustment  of  certain  freight  rates 2538 

CINCINNATI  FREIGHT  BXTBEAU  CASE: 

Testimony  relative  to — 

Discriminations  between  localities  cited  ( Hooker) 129, 132 

CLAMOB  FOB  LEGISLATION: 

Testimony  relative  to— 

Agitation;  after  failure  in  two  cases  cited  the  Interstate  Commerce 
Law  Association  was  organized  and  my  rate  clerk  was  hired  from 
me  by  that  association  ( Bird ) 2250 

Agitation  commenced  with  E.  P.  Bacon,  who  wanted  all  the  grain  of 
Wisconsin  brought  to  Milwaukee  instead  of  having  part  go  to  Chi- 
cago (Bird) ^.    2254 

Agitation,   next  case  underlying   it,   was   Milwaukee  Chamber   dt 
Commerce  case,  involving  Dsuicotas  and  Minnesota  shipments  to  * 
Minneapolis  and  Milwaukee;  history  of  (Bird) 2257 

Producers  found  no  fault  (Bird) 2256 

CLASSIFICATION: 
Testimony  relative  to — 

Abuse  in  change  of  (Hooker) 139 

Arkansas  rates  fixed  by  a  commission,  and  generally  stand  on  State 
traffic;  mileage  scale;  can  not  change  local  rate  without  consent  of 
commission;  think  this  impairs  manufacturing  interests  of  Arkan- 
sas (Lincoln)  1228 

Basis  of  all  rates  (Lincoln) 1226 

Elements  in  considering  (Lincoln) 1226 

In  different  localities  (Lincoln) 1226 

Number  and  character  of  changes  in  (Lincoln) 1231 

Western  classification  committee,  how  comjiosed  (Lincoln) 1231 

Western  classification  in  use  by  about  seven  lines  ( Lincoln) 1 230 

CLEMENTS,  JXJDSON  C,  Interstate  Commerce  Commissioner: 

Testimony  of 2988,3220 

Capitalization — 

Bonds  and  stocks  do  not  alwa^^'s  represent  a  bona  fide  investment.     3054 

England  and  United  States  railroads,  conditions  compared 3227 

Consolidaticm — 

And  capitalization  of  certain  railroads 3055 

Showing  same  directors  on  several  railroads 3055 

Constitutional  questions — 

Commission  attempted  to  condemn  excessive  part  of  a  rate  the 
whole  of  which  was  found  to  be  unreasonable;  Supreme  Court 

said  that  ojHjrattnl  to  fix  a  rate  for  future 3039 

Powers  as  to  rate-making 3039 

Discrimination — 

Commission  has  not  sought  to  enjoin,  as  between  localities,  except 

in  Wichitacase 3239 

Elkins  law — 

Has  had  tremendous  effect  in  diminution  of  all  these  abuses 3238 

England — 

liate  conditions  compared  with  those  inU.  8 3227 

Exp<n*t  and  iinj>ort  rates — 

Bflginm  to  New  York  less  than  Pittsburg  to  New  York — brought 
to  Commission's  attention 'JSa^ 


'-*  «-  . 
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OIaBMENTS,  JTTDSON  0. — GonUnued.  F^gt. 

Testimony  of— 

£xport  and  import  rates — Continued. 

For  througQ  export  rate  to  Europe  and  through  import  rate  to 
Chicago  to  be  less  than  rate  from  New  York  to  Chicago  seema 

a  wide  discrimination 3235 

Glass  case  reviewed --. S234 

Interstate  Commerce  Commission — 

All  it  undertook  was,  when  it  found  a  rate  unreasonable,  to  declare 

it  unreasonable  and  order  violation  to  stop 3003 

As  to  its  8e<^retary  issuing  circular  letter  to  associations  and  ship- 
pers to  write  to  Senators  and  Representatives  in  favor  of  pas- 
sage of  a  bill 8240 

Cases;  informal  complaints  about  2,300;  explained 3013 

Cases  in  which  mandatory  orders  disobeyed,  55 3016 

Cases  in  which  mandatory  orders  were  made  and  complied  with, 

about  94 ;  mandatory  orders  partially  complied  with,  21 3013 

Cases;  suits  brought  ip  court  to  enforce  orders  which  were  ignored, 

about  48 3013 

Complaints  before  Commission;  many  more  last  two  years  than 
same  length  of  time  before;  excessiveness  of  rates  and  relation 
resulting  in  discrimination  as  between  places,  complained  of . .     8242 

Criticisms  of ,  reviewed 2988,3012,3014 

Eech-Townsend  bill;  no  member  of  Commission  ever  wrote  a  line 

'/ '         of  or  had  any  thing  to  do  with 8003 

s^  \     Has  decided  about  400  formal  complaints  and  made  orders  in 

about  170;  has  dismissed  or  otherwise  disposed  of  about  230. ..    8013 
\\     Has  never  recommended  more  than  President  Roosevelt  reoom- 

'-'^         mends 3004 

Has  (since  1897)  from  year  to  year  recommended  amendments, 

but  has  not  asked  to  make  everybody's  rates 3004 

Hill's  utterances  in  relation  to,  reviewed 3005 

How  it  should  be  constituted 3250 

Increases  in  rates 3047 

Maximum  rate  case,  reviewed ;  table  of  rates,  cited 3032 

Meyer's  utterances  as  to,  reviewed 3010 

"  Idilk  case  "  testimony  of  Meyer,  reviewed 8009 

Never  undertook  affirmatively  to  fix  rate  for  the  future 8003 

Orders  of,  disregarded  (in  1890)  because  lawyers  advised  carriera 

finding  of  Commission  was  not  conclusive 3014 

Strawberry  case  reviewed 8056 

**  Terminal  charges  "  in  New  York,  Hill's  criticism  of,  reviewed. .    80O4 

To  confer  general  rate  fixing  power  on,  not  advisable 3035 

Yellow-pine  lumber  case,  action  on 3044 

Long  and  short  haul — 

Now  but  an  occasional  case  of  charging  more  for  the  short  than 

for  the  long  haul 3235 

Louisville  and  Nashville  Railroad — 

Manner  it  came  under  control  of  Atlantic  Coast  Line;  investiga- 
tion of  Commission 3052 

Transaction  with  Atlantic  Coast  Line 3223 

Milk  case — 

Hearine in,  marked  Appendix  **H" 3223 

Private  car-line  systems — 

Icing  coHt;  some  of  us  have  thought  might  ultimately  be  reached 

under  Elkins  law,  as  a  discrimmation 3231 

Question  whether  Commission  has  jurisdiction  over 3236 

Refrigeration  service  should  be  amenable  to  same  jurisdiction 

freight  rates  are 3230,3236 

Should  publish  theirrates 3232 

Railroads — 

As  to  building  ud  favored  localities  by 3227 

Books  open  at  all  times  to  inspection  would  be  a  great  check 8232 

Great  increase  of  rates  shown  in  increase  in  rev'enue:  vears  1899 
and  1903  show    increase    in    gross  receipts  from   freight    of 

$425,000,000 3228 

Ownership  by  ditterent  companies  of  stock  in  others  (table).  3221,3223 
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CLEMENTS,  JT7DS0N  0.— Ck)ntiDued. 
Testimony  of — 

Rail  road — Continued. 

Persons  on  board  of  directors  of   more  than  five  companies 

(table) :'.. 3221,3228 

Reports  of;  penalty  should  he  provided  which  would  compel  lull 

and  reasonable  comp^noe 3280 

Rate  making — 

Change  of  one  rate  affects  a  good  many 8036 

* '  Clawification  No.  20;' '  Commission's  action  reviewed 3036 

Coast  water  lines  justly  ought  to  be  placed  within  power  of  Com- 
mission      3237 

Commission  has  recommended  changes  from  year  to  year,  as  law 

requires 2988 

Commission  should  have  power  to  declare  a  rale  unreasonable,  to 
declare  what  is  a  reasonable  rate,  and  that  its  findings  shall  go 

into  unmediate  effect 3243 

Confiscatory  rate  considered 3246 

Criticisms  of  Commission  reviewed 2988, 3012 

During  ten  years  it  was  thought  Commission  had  the  power,  no 

such  revolution  came  as  is  now  predicted n 2995 

For  ten  years  no  carrier  denied,  in  his  answer^  anthoritv  of  Com- 
mission to  fix  future  rate  (William  R.  Morrison  cited) 29^^ 

Have  never  advocated  a  minimum  rate *" 

If  Commission  had  power  to  fix  a  rate,  do  not  know  that  it  woiua     ^^y. 
materially  affect  rebate  question;  it  might  prevent  discrimlQA-        ' 

tion  in  some  cases 

Last  report  of  Commission  recommends  subjects  for  amendmen'* 
Legislation  proposed  would  not  enable  Commission  to  lay  han^io 

upon  every  rate 2996 

Maximum  rate  case;  court's  views  as  to  order  in  case  and  as  to 

power  of  Commission  over  every  rate 3036 

Mere  power  to  fix  the  maximum  rate  would  not  enable  Commis- 
sion to  handle  questions  of  discriminations 3241 

Ought  to  be  some  power  to  fix  divisions  between  companies  and 

connecting  lines,  making  a  through  rate 3237 

To  confer  general  rate  fixing  power  on  commission  not  advisable. .    3036 
Rates- 
Taken  as  a  whole  are  reasonably  low  8227 

Rebates — 

Abuses  and  wrong  practices  between  railroads  and  elevator  com- 
panies are  alleged 3231 

Admissions  of  railroad  ofiicials  of  payment  of,  and  destruction  of 

papers  relating  to  prior  to  Elkins  act  (see  Appendix  G) . ..  2994, 2996 
Commission  had  series  of  lawsuits  to  get  oasis  to  enforce  its  order.    2996 
Commission  investi^ted  where  it  was  satisfied  a  manu^turing 
establishment  which  had  short-line  switch  or  short  road  was 
getting  undue  amount  of  through  rate,  amounting  to  a  rebate. .    3230 

Difficulties  of  enforcing  law;  'incriminate"  witnesses 2990 

Efforts  of  Commission  to  amend  law,  successful 2991 

Strung  out  contests  over  compelling  witnesses  to  answer  and  pro- 
duce books 2992 

Social  Circle  case — 

Testimony  reviewed 3224 

Southern  Railway  and  Steamship  Association — 

Ajfreeiiient,  January  14,  1892 3018 

Special  court — 

Have  thought  it  would  be  more  expeditious 3260 

Terminal  charges — 

Brimson  oase  reviewed 3234 

Water  routes- 
Coast  water  lines  justly  ought  to  be  placed  within  power  of  Com- 
mission     3237 

GOAL  BATES: 

Testimony  relative  to — 

Lower,  into  New  England  than  ever  before  (Kerr) 2210,2211,2218 
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OI«BMENTS,  JT7DS0N  C— Continued.  P^*- 

TealxfMmy  of-— 

£xport  and  import  rates — Continued. 

For  througn  export  rate  to  Europe  and  through  import  rate  to 
Chicago  to  be  less  than  rate  from  New  York  to  Chicago  Beems 

a  wide  discrimination 3235 

Glass  case  reviewed 8234 

Interstate  Commerce  Commission — 

All  it  undertook  was,  when  it  found  a  rate  unreasonable,  to  declare 

it  unreasonable  and  order  violation  to  stop 3003 

As  to  its  Secretary  issuing  circular  letter  to  a8S4jciation8  and  ship- 
pers to  write  to  Senators  and  Representatives  in  favor  of  pas- 
sage of  a  bill 3240 

Cases;  informal  complaints  about  2,300;  explained 3013 

Cases  in  which  mandatory  orders  disobey eil,  55 3016 

Cases  in  which  mandatory  orders  were  made  and  complied  with, 

about  94;  mandatory  orders  partially  complied  with,  21 3013 

Cases;  suits  brought  ip  court  to  enforce  orders  which  were  ignored, 

about  48 3013 

Complaints  before  Commission;  many  more  last  two  years  than 
same  length  of  time  before;  excessiveness  of  rates  and  relation 
resulting  in  discrimination  aa  between  places,  complained  of . .    3242 

Criticisms  of ,  reviewed 2988,3012,3014 

Eech-Townsend  bill;  no  member  of  Commission  ever  wrote  a  line 

V'         of  or  had  any  thing  to  do  with 300S 

'-^<- 1     Has  decided  about  400  formal  complaints  and  made  orders  in 
>  j  .       about  170;  has  dismissed  or  otherwise  disposed  of  about  230. ..    3013 
Tv'  ■'      1}     Has  never  recommended  more  than  President  Roosevelt  recom- 

"^^  mends 30O4 

Has  (since  1897)  from  year  to  year  recommended  amendments, 

but  has  not  asked  to  make  everybody's  rates 3004 

Hill's  utterances  in  relation  to,  reviewed 3005 

How  it  should  be  constituted 3250 

Increases  in  rates 3047 

Maximum  rate  case,  reviewed ;  table  of  rates,  cited 3032 

Meyer's  utterancesas  to,  reviewed 3010 

**  Milk  case  '*  testimony  of  Meyer,  reviewcKi 8009 

Never  imdertook  affirmatively  to  fix  rate  for  the  future 3003 

Orders  of,  disregarded  (in  1890)  because  lawyers  advised  carriers 

finding  of  Commission  was  not  conclusive 3014 

Strawberry  case  reviewed 3066 

**  Terminal  charges  "  in  New  York,  Hill's  criticism  of,  reviewed. .    8004 

To  confer  general  rate  fixing  power  on,  not  advisable 3035 

Yellow-pine  lumber  case,  action  on 3044 

Long  and  short  haul — 

Now  but  an  occasional  case  of  charging  more  for  the  short  than 

for  the  long  haul 3235 

Louisville  and  Nashville  Railroad — 

Manner  it  came  under  control  of  Atlantic  Coast  Line;  investiga- 
tion of  Commission 3052 

Transaction  with  Atlantic  Coast  Line 3223 

Milk  case — 

Hearing  in,  marked  Appendix  "H" 3223 

Private  car-line  systems — 

Icing  coHt;  some  of  us  have  thought  might  ultimately  be  reached 

under  Elkins  law,  as  a  discrimination 3231 

Question  whether  Commission  has  jurisdiction  over 3236 

Refrigeration  .service  should  be  amenable  to  same  jurisdiction 

freight  rates  are 3230,3236 

Should  publish  theirrates 3232 

Railroads — 

As  to  building  ud  favored  localities  by 3227 

Books  open  at  all  times  to  in8i>ection  would  be  a  great  check 3232 

Great  iucreaHe  of  rates  shown  in  increase  in  rev-enue;  vears  1899 
and  1903  show    increase    in    gross   receipts  from  freight   <^ 

$125,000,000 3228 

Ownership  by  dVHerenl  covx\pw\\«a  Q.V ^\ftOt  \yl  ^\X:iftT^<^^l«\.  8221, 3223 
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COMPLAINTS  AND  CASES  BROUOHT  BEFOIIB  THE  INTBS- 
STATE  COMMEBCE  COMMISSION  AND  THE  COXTBTS  IK- 
VOLVXNQ  VIOLATIONS  OF  THE  ACT  TO  REGULATE 
COMMERCE  AND  AMENDMENTS  THERETO  (Appendix  D; 
Vol.  V)  , 297 

CONE,  CiESAB,  Greensboro,  N.  C,  cotton  manufacturer  and  commissioner: 

Testimony  of 1924 

Discriminations — 

North  Carolina,  some  complaint  in,  of  cotton  rate  being  higher 
than  elsewhere 1927 

Rate  making — 

Present  situation  natisfactory 1926 

Rather  deal  with  railroads  than  with  Government  tribunal 1948 

CONFISCATOBT  BATES: 
Testimony  relative  to — 

Injunction  against  Commission  a  remedy   in   case  of  their  fixing 

(Morawetz) 870 

Nebraska  legislature  cited  (DavenjKirt) 201 

OONQBESS.     See  ConstUutumal  questions. 

OONOBESSIONAL  DEBATES: 

Relating  to  giving  rate-making  power  to  Interstate  Commerce  Com- 
mission, compiled  by  Edwanl  W.  Hines  (Hines) 1076 

CONSOLIDATION : 

Testimony  reltUive  to — 

A nd  capitali zation  of  certain  railroads  ( Clementu) 3055 

Beneticial  to  commerce  and  trade  ( Ramsey ) 1998 

Has  been  a  go<xl  thing  (Cunmiins) 2105 

Has  done  good;  not  likely  to  extend  much  further;  due  largely  to 

antipfK)Ung  and  antitru.st  acts  ( Bond) 1428, 1430 

Has  resulted  in  better  service  and  lower  rates  (Thurl)er) 2509 

More  railroads  are  consolidate<l  the  better  they  will  work  toward  sim- 
plicity of  action  (Harris) 1540 

Pittsburg,  population  ( Ramsey) 2001 

Showing  same  directors  on  several  railroa<ls  (Clements) 3055 

Tendency  to  reduce  price  of  service  ( Kruttschnitt) 3121 

Tendency  to  reduce  rebates  (Knittschnitt) 3121 

Tends  to  a  decrease  in  long-haul  rate  and  diminution  of  operating 

exi)en8es  (Ramsey) 1998 

Tencls  to  reduce  rates;  illustrations  ( Lincoln ) 1232 

Think  combination  of  all  the  railroiads  would  be  disadvantageous  to 

the  people  (Ramsey) 2000 

Think  it  has  gone  nearly  as  far  as  it  will  go  ( Ramsey) 1999 

Think  tendency  is  healthy;  Sherman  act  drove  railroads  into  it. 

(Kruttschnitt) 3120 

Would  not  favor  all  railroads  in  one  great  company  (Cummins) 2106 

Would  not  like  to  see  all  comjHJtition  eliminatetl  (Cummins) 2105 

OONSTITTJTIONAL  aXJESTIONS  (see also  Court): 
Testimony  reUttit^  to — 

As  to  power  of  Congress  to  prescribe  compensation  to  be  received  by 

one  citizen  for  a  service  rendere<l  another  ( Fordyce) 2196 

As  to  requirements  of  branch  lines  being  subject  of  legislation  ( Bond ) .     1422 
Commission  attempted  to  condemn  excessive  part  of  a  rate,  the  whole 
of  which  was  found  to  be  unreasonable;  Supreme  Court  said  that 

operated  to  fix  a  rate  for  future  (Clements) 3039 

Congress — 

Can  determine  a  minimum  rate  and  a  maximum  rate,  but  the 

courts  can  not  1x5  recjuired  to  determine  (Morawetz) 804 

Can  not  confer  upon  (rourt  any  power  which  in  its  final  analysis 
leaves  it  to  determine  what  should  be  rate  or  relation  of  ratee 

(Mather) 1472 

Can  not  delegate  legislative  power  ( Morawetz )..... 798 
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OONSTITTTTIONAL  aUESTIONS— Continaed.  Fa«e. 

Testimony  relative  to— 
Congrees — Continued. 

Can  only  create  courts  such  as  are  authorized  by  Constitution, 
and  the  Interstate  Commerce  Commission  is  not  a  body  of  that 

kind  (Morawetz) v.      802 

Can  prescribe  general  rules  for  regulation  of  charges  (Morawetz) .       798 
Conferring  powers  on  Commission  to  ascertain  reasonable  rate 

(Bond) 1416 

Has  power  to  regulate  commerce  by  any  constitutional  means 

(Call) 2708 

Has  not  power  to  regulate  commerce  wholly  within  a  State  (Dav- 
enport)        182 

Not  power  to  reduce  rates  to  extent  of  depriving  railroads  of  reason- 
able return  on  invest Dients  (Mora wetz) 7d5 

Power  of,  to  correct  unlawful  tariff  rates  (Hines) 3776 

Powers  it    could    give    Commission    as    to    determining  rates 

( Mora  wetz ) 851 

Powers  which  it  can  confer  on  a  commission  and  on  a  court 

(Morawetz) 857 

Power  to  confer  upon  court  power  not  only  to  say  whether  a 
rate  was  unreasonable,  but  what  would  in  their  opinion  be 

maximum  rate  (MatherJ 1468 

Power  to  direct  Commission  to  determine  what  maximum  rate 

jr,  ?r  may  be  charged  (Morawetz) 852 

j  Power  to  grant  exemption  from  taxation  to  railroads  (Morawets).      880 

,  Power  to  pass  law  fixing  schedule  of  rates  ( Morawetz) 852 

^.  ^.  Power  to  tax  railroads  and  distribute  taxes  among  the  different 

States  and  Territories  (Morawetz) 880 

Right  to  require  court  to  ascertain  whether  rate  is  unreasonable, 

and  what  is  a  reasonable  maximum  rate  ( Peck ) 1352 

Unable  to  fix  a  certain  rate,  or  to  delegate  that  power  (Daven- 
port)  209,211 

Court- 
Can  be  required  to  pass  upon  question  whether  act  of  carrier  in 
fixing  a  rate  is  in  violation  of  any  legal  order  of  Commission, 
but  they  can  not  be  required  to  substitute  their  ideas  as  to 

wisdom  of  fixing  rate  between  two  extremes  ( Morawetz) 803 

Can  be  required  to  pass  upon  question  whether  a  rate  prescribed 
by  Commission  is  unreasonably  high  and  therefore  unlawful 

(Morawetz) 803 

Can  not  be  confined  to  evidence  before  Commission  (Stone) 251 

Can  not  be  given  power  to  hear  controversies  de  novo  and  to 
reconsider  wisdom  of  Commission  in  fixing  any  particular  rate 

between  two  extremes  (Morawetz) 806 

Could  be  required  to  pass  upon  question  whether  a  rate  is  un- 
reasonably high,  extortionate,  because  in  violation  interstate- 
commerce  act,  and  could  be  required,  in  my  judgment,  to  find 
what  maximum  rate  is  that  could  be  lawfully  imposed  under 

the  act  (Morawetz) 803,807 

Could,  in  my  judgment,  be  required  to  find  what  maximum  rate 
is  that  could  have  been  lawfully  imposed,  but  could  not  pre- 
scribe a  rate  for  the  future  (Morawetz) 803 

If  Commission  has  power  to  declare  an  existing  fate  unreasonable 
it  may  order  carrier  to  cease,  but  it  can  not  substitute  any  other 

(Call) 2694 

Injunction,  power  in  the  courts  considered  ( Call ) 2716 

Interpretation  of  "reasonable"  (Morawetz) 800 

Limit  of  power  to  fix  differential  rates  ( Morawetz) -864 

Proceeding  may  be  instituted  against  an  entire  tariff  on  ground 
destructive  of  rights  of  property,  but  think  shipper  could  not 
seek  to  restrain  enforcement  of  an  entire  tariff  (Morawets) ....      805 

Discussed  (Nimmo) 161 

Objection  to — 

Quarles-Cooper  hi  IH  Davenport) 209 

Recommendations  ot  President  ( Davenport) 206 

Power  of  Congreaa  to  correct  unlawful  tariff  rates 3776 


CONSOLIDATED  INDEX  OP  VOLUMES  1  TO  6.       3829 

OONSTITTTTIONAIi  aUESTIONS— Ck>ntiniied.  Pmo. 

Testimony  relative  to— 

Power  of  National  Government  to  take  away  tazinj;  power  of  a  State; 

zone  rate;  commodity  rate  (Peck) 1360,1362,1363 

Powers  as  to  rate  making  (Clementa) 3039 

Power  to  delegate  to  Commission  authority  to  fix  rates  f  Morawetz) . .      797 
Public  rates  constitute  an  evidence  of  legality,  etc.;  aecision  cited 

(Call) 2693 

Rates  could  not  be  adjusted  without  giving  preference  to  some  port  or 

ports  (Davenport) ; 178 

Strongly  inclined  to  opinion  that  there  is  no  such  difference  as  has 

been  assumed  between  a  rate  merely  unreasonably  low  and  a  rate 

that  is  confiscatory  (Knapp) 8303 

Supreme  Court  has  decided  that  the  fixing  of  rate  for  the  future  is  a 

legislative  function  (Call) 2691 

There  is  no  law  b^  which  court  can  do  more  than  either  enforce  the 

order  of  Commission  or  refuse  (Call) 2691 

To  what  extent  can  legislative  power  over  interstate  commerce  be 

delegated?    Esch-Townsend  bill  discussed  ( Peck) 1308 

When  Commission  assumed  it  had  power  to  substitute  a  rate  and  did 

it,  court  held  it  acted  without  authority  (Call) S68ft 

Whether  Commission  can  be  empowered  to  make  rates  not  determiiied 

(Peck) 1871 

Whether  Congress  can  give  to  Commission  power  to  fix  rates  between 

maximum  rate  and  minimum  rate  (Morawetz) 799 

Whether,  if  fixing  a  future  rate  is  a  legislative  act,  the  court  could 

review  it,  I  do  not  know  ( Knapp) 3303 

Without  authority  from  Congress  railroads  would  have  no  right  to  fix 

mtea  for  interstate  transportation ;  decision  cited  ( Call ) 2692 

OOOPEB,  J.  W.,  St.  Paul,  manufacturer  of  food  products  and  wholesale 
grocer: 

Testimony  of 2162 

Imports — 

Present  method  satisfactory 2164 

Minnesota- 
Petitions  from,  do  not  represent  views  of  shippers  and  farmers. . .    2168 
Rate  making — 

Dangerous  to  give  Commission  power  proposed 2163 

Great  maases  of  people  not  heanl  from  here 2164 

Power  of,  given  to  any  commission  would  result  in  a  distance  or 
zone  tariff,  which  would  injure  my  business  and  many  others. .    2163 
Rebates — 

Do  not  know  of  any  in  last  three  years 2167 

OOUBT:     (See  also  ConstUuUional  questions.) 
Testimony  relative  to — 

Aggrieved  parties  do  not  resort  to  (Burr) 46 

Carriers'  methods  (Newcomb) 3678 

Claims  of  unjust  rates  not  tiled  under  Elkins  law;  too  much  expense 

and  time  involved  (Staples) 39 

Conditions  upon  power  of,  to  supersede  order  of  Commission  ( Bacon ) .        10 
Congress  can  not  confer  upon  court  any  power  which  in  its  final 
analysis  leaves  it  to  determine  what  should  be  rate  or  relation  of 

rates  in  such  case  (Mather) 1472 

Congress  can  not  impose  upon  the,  legislative  duties  (Davenport) 207 

Decision  of  1897  that  Commission  has  not  power  to  fix  rates,  cited 

(Davenport) 199 

Delay  in;  reasons  for  ( Hines) 1032 

Has  tound  orders  of  Commission  to  be  unlawful  (Hines)  .-* 1010 

Has  function  to  determine  what  is  not  an  unreasonable  rate  (Mora- 
wetz)       856 

Has  power  to  set  aside  as  unreasonable  any  rate  fixed  by  State  or 

Congress  ( Davenport) 206 

If  it  should  decide  that  any  rate  is  unlawful  and  should  express  its 
views  as  to  what  would  be  a  reasonable  rate,  t)elieve  railroaos  would 

accept  that  opinion  (Tuttle) 984 

In  fixing  rate  snould  not  be  governed  by  amoont  vck:^«i^»\.  VS^'^vd^  . .     NN^ 
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OOUBT — Continued. 
Testimony  rehtive  to — 

Oppo8e<l  to  special,  but  provision  might  be  made  for  additional  drcnit 

judges  (Morawetz) 816 

Passenger  traffic  cases  (Newcomb) 3577 

Passing  upon  a  rate  for  future  prescribed  by  Commission  (Nimmo)  ..  157 
Power  of  Congress  to  control  action  of,  in  taking  up  business  (Mora- 
wetz)   816 

Rates  fixed  by  Commission  can  only  be  enforced  by  the  courts;  cases 

cited  (Davenport) 218 

Beasonableneas  of  rates  jurisdictional  and  only  determined  by  (Dav- 
enport)  221,224 

Review  provisions  ( Bacon ) 24 

Rule  for  determining  percentage  of  return  never  laid  down  by  ( Bacon ) .  11 
Under  rulings  of,   Government  has  gradually  been  losing  control; 

strong  companies  absorb  weak  ones  (Staples) 30 

Would  not  have  any  additional  (Cummins) 2063 

CX)WAN,  SAM  H.,  attorney  of  Texas  Cattle-Raisers*  Association  and  Cattle- 
Growers*  Interstate  Committee: 

Testimmyof 50,3382 

Cattle- 
Banks  broken  in  Iowa  on  account  of  unprofitableness  of  cattle 

business 3384 

Chicago  terminal  charges  on  live  stock 3420 

Live-stock  cases 3418 

Live-stock  interest  practically  a  unit  for  regulation 3403 

Profits  in  shipments  too  great 3402 

Rates  too  high 3384 

Remedy  not  sufficient  under  present  law 3436 

Competition — 

Has  disappeared 56 

To  secure  business  and  agree  upon  rates 55 

Complaint  of  Cattle-Raisers'  Association  to  Commission 04 

Court,  in  fixing  rate,  should  not  be  governed  by  amount  invested 110 

Discriminations — 

Inconsistencies  and   unfounded  statements  relative  to  existing 

abuses,  the  law,  and  remedies 3407 

Undue  preference 3426 

Governmental  regulation  of  rates  recommended 55 

Esch-Townsend  bill,  objections  to 184 

Increase  of  cost  in  materials  more  than  offset  by  stopping  of  rebates. .  113 

Labor,  cost  of 108 

No  official  can  tell  cost  of  hauling  between  given  points 110 

Number  of  miles  constituting  a  day's  run 109 

Pooling,  opposed  to 61 

Prices  of  railroad  supplies  and  materials  have  advanced 107 

Railroads  receive  larger  amount  of  service  for  money  expended  than 

formerly 108 

Rate  making — 

Combinations  of  railways  in  making  rates 3411 

Facts  which  show  ratet»  should  be  reduced 3400 

No  intelligent  basis  for 3432 

Opinion  of  railroads  that  rates  not  too  high  should  not  control  ..  3406 

Our  demand  not  based  on  clamor 3405 

People  demand  apjiropriate  regulation 3403 

Rate  per  ton  per  mile  theory  of  declining  rates,  exploded 3414 

This  committee  not  trier  of  the  fact  whether  rates  are  unreason- 
able or  unlawful 3405 

Should  be  left  to  Commission Ill 

Bates— 

Amendment  suggested  empowering  Commission  to  fix 60, 114 

Ca«es  not  reasonable  citc»<  I 54 

High  for  trans}K)rtation  of  cattle  on  Gould  lines 51 

Unreasonable  respecting  grain,  luml)er,  live  stock,  etc 53 

Reasonableness  of  rates — 

Ditlicult  to  determine 58 

Hagerman,  3amea,  q\\oV/e<\  «a  \/c>  Vvq^-  determined Ill 
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00 WAN,  BAM  H.  ^Continued.  Ffese. 
Testimony  of— 

Reasonableness  of  rates — Continaed. 

Power  should  be  given  to  determine 64 

Rebates  have  stopped 112 

Rebate,  stopping  of,  has  more  than  offiset  increased  price  of  mate- 
rials   113 

Sherman  antitrust  act,  Interstate  Commerce  Commission  no  authority 

to  enfon!e 66 

Southwestern  ( rate)  tariff  committee  fix  rates;  instances  cited 66 

Steel  rails,  prices  of 108 

Texas  Cattle  Rai.sers'  Association,  statement  in  behalf  of 3382 

Testimony  <jf  Jansen  and  Hord  reviewed 3383 

'* Under  substantially  similar  circumstances  and  condition,''  should 

be  stricken  out;  decision  in  Belmont  case 113 

Unification  defeats  competition 66 

Valuation,  amount  investe<i  should  not  entirely  govern  in  fixing 
rates 11,110 

OOX,  J.  ELWOOD,  manufacturer  in  line  of  hard  woods,  Highpoint,  N.  C: 

Testimony  of. 2008 

Rate  making — 

Opposed  to  Government  rate  making,  present  rate  generally 
acquiew^ed  in 2009, 2010 

OSAIO,  J.  A.,  general  manufacturer,  Janesville  Machine  Company,  Janea- 
ville,  Wis.: 

Testimony  of ,. , 2187 

Rate  making — 

Opi)osed  to  legislation  proposed 2187 

Wisconsin — 

Complaint  of  railroads  not  general 2188 

CBOOKEB,  CHABLES  H.,  representing  the  Manufacturers  and  Producers' 

Association  of  California,  submitted  resolutions 126 

Testimony  of 126 

Interstate  Commerce  Commission,  representation  of,  upon  Pacific 

coast,  recommended 127 

Present  law  ample,  if  enforced 127 

OXTMmNS,  ALBEBT  B. ,  governor  of  Iowa;  appeared  for  association  of  Iowa 
manufacturers: 

Testimony  of 2034 

Consolidation — 

Has  been  a  good  thing 2105 

Would  not  favor  all  railroads  in  one  great  company 2105 

Would  not  like  to  see  all  competition  eliminated 2105 

Courts — 

Would  not  have  any  additional 2063 

Differential — 

Lumber  rates  from  Eau  Claire  and  Mississippi  River  points;  case 

stated 2056 

Discriminations — 

Cattle  rates 2040 

Community,  every,  should  have  its  natural  advantages  in  trade; 
if  taken  from  it,  it  should  be  for  )>tihlic  good  alone;  rather  have' 

Connnisnion  deteriuine  that  question  than  railroad 2051 ,  2055 

Dubuque  and  Fort  Doilge  suffer 2040,2051 

In  livest^x^k 2080 

In  loc-alities  and  kinds  of  traflic 2039,2083 

Iowa  suffers 2040 

Law  fatally  weak  respecting  open  discriminations;  remedy  is  to 

empower  Commission  to  fix  rate  in  place  of  one  rejected . .  2039, 2053 
Little  complaint  of  rates  as  a  whole,  because  of  graver  charge  of 

discriminations 2035 

Elkins  law — 

Commended 2043 

Esch-Townsend  bill — 

Favored ^XS:^^ 
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0X7MKIKOB,  ALBEBT  B.— Continued.  ^Me. 

Testimony  of— 

Eflch-Townsend  bill— Continued. 

Many  respects  in  which  would  like  to  see  it  changed 2063 

Rather  have  than  present  situation 2064 

European  railroads — 

Dissimilar;  results  of  traffic  different  from  United  States 2035 

Government  ownership — 

Financial  considerations 2107 

Political  control,  principal  objection  to 2106 

Interstate-commerce  law — 

No  complaints  against;  ineffective;  no  authority  to  fix  a  rate  not 

found  unlawful 2072 

Would  simply  amend  by  granting  Commission  power  to  fix  a 
rate,  instead  of  one  found  to  be  unlawful;  sav  that  rate  so  fixed 
should  be  prima  facie  evidence  of  a  reasonable  rate,  and  drop 

the  subject 2063 

Iowa- 
Bet  ween  commercial  centers  in,  railroads  uniformly  charged  full 

maximum  rate 2090 

Comparing  rates  for  Dubuaue  and  Chi(*ago 2086 

Complaint  of,  altogether  of  rates  on  manufactured  products 2079 

Correct  basis  would  be  cost  of  service  as  modified  by  the  good  of 

the  people 2052, 2065 

Discriminations  in  favor  of  Des  Moines  as  against  Fort  Dodge; 

remedy  suggested 2094, 2095 

Distance  tariff  rate  graduated  in  ordinary  way  would  be  disas- 
trous for  Iowa 2070 

For  State  traffic  we  have  a  distance  tariff 2057,2064 

Grain  gets  low  rate  to  Gulf  and  Atlantic  ports;  beneficial  to  pro- 
ducers and  farmers  of  Iowa,  but  not  to  extent  claimed 2060 

Iowa  State  Manufacturers*  Association  circular  letter  sent  out  to 

manufacturers  of  Iowa  (introduced  by  Senator  Kean ) 2075 

Long  and  short  haul  provision  counterpart  of  interstate-com- 
merce law 2099 

Manufactures  attempting  to  reach  beyond  State  meet  rates  that 

so  discriminate  against  them  they  can  not  compete 2050 

Manufacturers*  complaint 2073 

Manufacturers  of,  have  not  same  chance  to  reach  markets  as  man- 
ufacturers in  surrounding  States 2050 

Manufacturing  interests  of,  as  to  increase  in  number  and  pros- 
perity       2092 

Not  a  manufacturing  State  because  of  badly  adjusted  railway  rates     2040 
Our  people  believe  Commission  at  present  powerless  to  render 

relief  desired 2052 

Packing-house  case  stated 2066 

People  of,  feel  that  existing  law  does  not  afford  remedy  for  evil.     2064 

Railroad  statistics 2037 

Railways  have  decreed  Iowa  shall  remain  an  agricultural  State; 

rates  so  adjusted 2050 

Rate  on  packing-house  products  too  high  if  same  as  on  live  hogs; 

think  Commission  made  grievous  mistake 2079 

Long  «iid  nhort  haul — 

Benefits  of  long-distance  rates 2090 

Favor  clause  as  interpreted  by  Supreme  Court 2067 

Rate  to  intermediate  point  should  not  be  higher  than  to  terminal 

point 2060 

Private  car  line  systems — 

Would  be  better  if  railroads  owned  all  facilities  for  commerce . . .     2070 

Would  not  abolish 2070 

Railroads — 

Chief  complaint  is  adjustment  of  rates 2048 

Cost  of  service;  what  should  be  included 2067 

Exacting  more  than  fair  return  upon  capital 2037 

Income  of  rates  as  a  whole  can  very  well  be  permitted  to  stand. .     2082 
Opp<>h?ed  automatic  (coupler;  air  brakes  ana  limitation  of  time 
employees  should  work 2043 
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CT7MMING8,  ALBEBT  B. —Continued.  Pa^re. 

Testimony  of— 

Railroads — Continued. 

Opposed  every  proposed  regulation,  unless  it  be  Elkins  Act 2043 

Overcapitalization 2102 

Proposed  legislation  would  not  impair  confidence  of  people  having 

investments  in 2048 

Railroad  should  not  do  business  at  less  than  cost  and  collect  deficit 

from  another  community 2088 

Railroads  should  not  issue  stock  and  bonds  without  Govern- 
mental supervision 2101 

Should  be  permitted  to  earn  7  per  cent 2103 

Statement  that  since  1870  railroads  have  reduced  average  rate 

from  2  cents  to  7.6  mills  per  ton  mile,  very  gratifying 2048 

Statistics;  capitalization;  earnings;  operation  and  maintenance; 

mileage;  bonds;  stock;  debt;  cost  \yeT  mile 2035 

Taxation 2189 

Violating  law  leas  as  to  secret  rebates  and  favors,  but  more  general 

in  discriminations  between  localities 2074 

Rate  making — 

Believe  Commission's  power  ought  to  be  limited  to  case  tried 2072 

Better  for  country  if  rates  had  been  adjusted  upon  basis  of  cost  of 

service 2057 

Commission,  investing  with  authority  to  fix  a  rate  in  lieu  of  one 

found  to  be  unlawful 2034,2038 

Commission  not  required  to  establish,  but  make  specific  rates 

instead  of  those  condemned 2038 

Commission  should  be  granted  power  to  Bix  rate;  then  allow 
aggrieved  to  attack  it  according  to  established  judicial  pro- 
cedure     2046 

Congress,  if  it  does  not  in  some  form  make  the  rate,  will  take  the 

railways 2042 

Constitution  forbMs  levying  duties  in  commerce  between  States, 
yet  railways  do  equivalent  when  they  Bix  rates  to  stimulate  one 

traffic  and  destroy  another 2042 

Court  can  set  aside  or  enjoin  action  of  Commission;  Uiat  is  extent 

of  jurisdiction 2046 

Court  could  not  be  clotned  with  authority  to  fix  rate  for  future. .    2044 

Distance  rate  i  nad  visable 2041 

Dominant  principle  the  relative  cost  of  service;  varied  only  in 

emergency 2069,2074 

Do  not  believe  law  can  be  framed  that  will  enable  courts  to  grant 

required  relief 2046 

Extent  to  which  would  follow  Iowa  law 2064 

If  Commission  as  now  constituted  will  not  wisely  exercise  the 

power,  no  reason  for  withholding 2042 

In  reference  to  taking  a  case  direcfly  to  court 2085 

Intolerable  to  ask  aggrieved  party  to  submit  controversy  for  final 

adjudication  to  adversary 2040 

Maximum  rate;  would  not  limit  power  of  Commission  to. ...... .     2073 

Maximum  rates;  circumstances  under  which  I  believe  in 2077 

Maximum  rates,  if  made  for  whole  country,  would  do  no  good . . .    2073 

Natural  advantages  to  be  considered 2086 

No  coininission  would  establish  rates  that  would  reduce  income 

below  point  furnishing  ample  inducement  to  investors 2045 

Power  of  Commission  to  fix  specific  rate  and  minimum  rate 2078 

Power  sought  to  be  given  Commission  would  not  result  in  gen- 
eral reduction  of  rates;  would  result  in  more  equitable  apiwr- 
tionment;  not  in  increasin^^  expenses;  not  in  reduction  of  wages.    2053 
Purpose  to  clothe  Commission  with  authority  not  only  to  con- 
demn but  fix  rate 2046 

Proposed  measure  will  not  increase  number  of  complaints 2038 

Proposed  measure  would  result  in  general  fixing  of  very  few  rates.     2072 
Railroads,  in  first  instance,  should  make  rates;  then  those  ag- 
grieved should  seek  remedy  of  Commission 2045 

Rate  ought  not  take  effe(^t  until  railway  has  opportunity  to  make 
application  to  court  for  r^Uel 2047 
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CUKMINOB,  ALBEBT  B.— Continued.  ^^^ 

Testimony  of — 

Rate  making— Continued. 

RateH  fixed  by  Commission  would  be  maximum  and  could  be 

re<lucetl 2043 

Remedy  should  be  for  excessive  and  published  rates  which  dis- 
criminate between  kinds  of  traffic  and  localities 2039 

Wis<lom  of  conferring  proposed  authority  on  Commission  shown 

by  statements  of  railroad  men 2040 

Would  prolong  controversy  to  appeal  in  first  instance 2045 

Rates — 

Not  reduced  to  lowest  profitable  point 2037 

Rebates — 

Do  not  think  rel)ate8  and  discrinrinations  will  disappear  wholly, 

as  long  as  there  is  competition 2053 

Law  efficient  as  can  be,  unless  it  further  defines  ingenious  methods 

to  grant  favors  through  private  cars,  terminal  switches,  etc 2040, 

2049,2083 
Water  routes— 

Conmiission  has  decided  everything  has  to  yield  to  water  compe- 
tition      2087 

DANVILLE,  VA. 

Discriminations  against,  by  Southern  Railway  rates,  resulting  disas- 
trously to  population  and  business  ( W ithers) 3438-3444 

Resolutions  passed  by  general  mass  meeting  (Withers) 2964 

Tax  rate  by  years  (Withers) 3440 

DAVENPOBT,  DANIEL,  of  Bridgeport,  Conn.,  representing  depositors  in 
savings  banks,  and  others,  whose  money  has  been  invested  in  railroads: 

Tutimon;/  of 169 

Confiscatory  rates;  Nebraska  legislature  cited 201 

Congress — 

Can  not  establish  confiscatory  rates 188, 191, 197 

Can  not  impose  upon  the  courts  legislative  duties. 207 

Has  not  power  to  regulate  commerce  wholly  within  a  State 182 

Unable  to  fix  a  certain  rate,  or  to  delegate  that  T)ower 209,  211 

Unable  to  fix  a  certain  rate,  or  to  say  that  less  than  a  certain  rate 

shall  not  be  charged 209 

Constitutional  objections  to — 

Recommendations  of  President. ..' 205 

Quarles-Cooper  bill 209 

Court  has  power  to  set  aside  as  unrciisonable  any  rate  fixe<l  by  State 

or  Congress 206 

Decision  of  1897  that  Commission  has  not  ix)wer  to  fix  rates,  cited 199 

Differentials — 

Direi^t  legislation  can  not  establish,  in  favor  of  one  port  over 

another 179 

Illustration  in 194 

Discriminations  in  rates  in  favor  of  ports  of  one  State  over  those  of 
another;  lists  of  customs  districts  and  ports  of  entry  and  delivery, 

July  1,  1904 171,191 

Interstate  Commerce  Commission — 

Has  not  power  to  fix  rates;  court  decision,  1897,  cited 199 

May  fix  raten,  but  they  can  only  be  enforced  through  the  courts; 

cases  cited 218 

Power  to  revise  and  regulate  rates  from  message  of  President 

Roosevelt 204 

Sporadic  instances  of  exercising  power  to  determine  what  rates 
should  be  until  court  declared  they  had  not  such  power;  early 

decisions  of,  that  they  did  not  ix)sse88  that  power 199 

Long  and  short  haul,  illustrations  in  differentials 194 

Nebraska  legislature  fixed  rates  which  were  confiscatory 201 

Newlands'  (Senator)  suggestion  of  act  embodying  one  system  of  rates 

and  one  system  of  taxation,  discussed 182 

Railroads,  extent  of  ownership  of  securities  by  banks  and  insuranoe 
companies ,,,^      X7Q 
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DAVSNPOBT,  DANIBL— Continaed.  Pa«e. 

2Vftimonyo/— 
Rates- 
Commission  exercised  power  to  determine  what  they  should  be 

until  court  declared  thev  had  not  power  to  do  so 199 

Could  not  be  adjusted  without  giving  preference  to  some  port  or 

ports 178 

Could  not,  constitutionally,  be  adjysted  and  give  preference  to 

some  port  or  poria 178 

Fixed  by  Commission  can  only  be  enforced  by  the  courts;  cases 

cited 218 

If  fixed  by  Commission,  must  be  uniform 193, 196 

In  favor  of  ports  of  one  State  over  those  of  another;  lists  of  cus- 
toms distnctfi  and  ports  of  entry  and  delivery,  July  1,  1904. .  171, 191 

Influences  under  which  they  are  established 177 

Mav  be  fixed  by  Commission,  but  can  only  be  enforced  through 

the  courts;  cases  cited 218 

Not  in  power  of  State  l^islature  or  Congress  to  put  in  force  any 
schedule  of,  which  court  may  not  set  aside  as  unreasonable. . . .      206 

Power  to  create  commission  to  prescribe 190 

Prescribed  to-day  may  not  be  rea.<4onable  to-morrow;  case  cited..      201 

Separating  interstate  irom  domestic 198 

Steadily  declined  before  consolidation  of  systems  and  since,  largely 

through  competition  between  communities  and  shippers 203 

Reasonableness  of  rates  difiScult  to  ascertain 221 

Jurisdictional  and  only  determined  by  courts 221, 224 

Water  carriers  should  be  brought  under  provisions  of  interstate  com- 
merce law 180 

Water  routes,  law  should  apply  to 180 

DAvjJsB,  SDWARD  G.,  representing  70  fruit  associations  in  Chicago  as 
general  consignee: 

Tettimonyof 3455 

Discriminations — 

Case  involving  switch  charges;  delay  in  determining 3464 

Enow  where  150  cases  of  8trawl)errie8  were  loaded  on  a  car,  upon 

which  there  never  was  any  freight  paid 3469 

Railroads — 

An  express  company  has  franked  on  more  than  one  occasion  a 
car  load  of  horses,  the  propertyof  an  Interstate  Commerce  Com- 
missioner from  Washmgton,  D.  C,  to  Minnesota  and  other 
points  under  name  of  another  party.     (See  denial  and  railroad 

receipt) 3459 

Every  railroad  has  a  contract  with  some  express  company.    Train 

loads  transported  for  express  companies  on  passenger  time 3458 

Strawberries  are  shipped  by  express 3465 

Rate  making— 

If  you  give  Commission  power  to  fix  rates  you  should  give  power 

to  inspect  books 3470 

Rebates — 

All^^  case  cited 3466 

DAVIS,  J.  A.,  fruitgrower,  Goldsboro,  Md.: 

Testimony  of. 2837 

Private  car  line  system — 

Delaware  division,  no  monopoly  by  a  car  line;  Swift  people  have 

one  line  and  Armour's  another 2837 

Published  charges  include  ice 2837 

Tariff  for  refrigeration  separate  from  railroad  tariff;  so  much  a 

hundred 2837 

We  make  arrangements  with  Swift  or  Armour's  before  season 

commences 2838 

Rebates — 

Never  received  any 2839 

BY— VOL  4—05 64 
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DEAN,  L.  A.,  of  Rome,  Ga.,  chairman  of  executive  committee  appointed  by 
convention  of  peach  growere  of  north  Georgia: 
Testimony  of— 

Railroads  of  United  States;  earnings  of;  table  given 264 

Rates,  now  exc^essive;  instances  cited 265, 267 

Reasonableness  of  rates,  basis  of,  must  l3e  the  fair  value  of  property 
used;  decision  cited 265 

DIFFEBENTIAIiS : 

Testimotiy  reUitirr  to — 

A  public  tribunal  can  have  no  sufficient  basis  on  which  to  apportion 

business  l^etween  competing  localities  ( H ines) 1116 

Are  a  preference  in  some  ways  ( Tuttle) 942 

Are  practical  outcome  of  competition  (Hines) 1109,1112 

A  sort  of  truce  or  armed  neutrality;  result  if  alK>li8hed  (Hiland) 1324 

Between  load  and  c()mi:)etitive  business,  if  prohibited,  would  work 

injury  to  local  ( Morawetz) 866 

Commission  could  not  successfully  deal  with;  reasons  ( Peck ) 1342 

Direct  legislation  can  not  establish,  in  favor  of  one  port  over  another 

(Davenport) 179 

Favoring  one  port  (Morawetz) 833 

Frequent  controversies  in  regard  to  ( Lincoln ) 1224 

Frequently  need  modification  on  account  of  new  conditions  (Hines).     1113 
From  interior  to  Gulf  and  Atlantic  ports;  many  factors  necessary  to 

ascertain  what  is  fair  ( Hiland) 132:^ 

Giving  a  preference  in  favor  of  one  port  over  another  (Morawetz) 894 

Government  could  only  enforce  differentials  by  fixing  absolute  rates 

and  prohibiting  the  railroads  from  reducing  or  changing  them;  this 

would  stop  competition  and  make  rates  hopelessly  inelastic  ( 11  ines)     1119 
Government  differentials  would  prefer  ports  of  one  State  over  those  of 

another,  contrary  to  the  Constitution  ( Hines) 1 123 

Government-made  differentials  would  injtiriously  affect  commercial 

and  industrial  as  well  as  railroad  competition  (Hines) 1121 

How  Baltimore  and   Philadelphia  force  differential  on  New  York 

(Nemyer)  1584 

How  they  have  arisen  ( Lincoln) •. 1223 

If  abolished,  port  nearest  initial  point  would  get  most  of  bosineas 

(Peck) 1343 

If  those  now  existing  by  common  consent  should  be  abolished  it  would 

lead  to  confusion  ana  disturbance  ( Mather) 1471 

Illustration  ( Davenport) 194 

Luml>er  rates  from  Kau  Claire   and  Mississippi  River  points;  case 

stated  (Cummins) 2055 

Ordinary  basis  of  railroad  r^ilation  does  not  exist  as  to  controlling 

differentials  between  competing  lines  ( Hines) 1115 

Peck 1363 

Power  to  make  differentials  would  inject  a  sectional  and  political 

feature  into  railroad  regulation  (Hines) 1121 

Reasons  for  (Tuttle) 940 

Report  of  Messrs.  Thurman,  Washburne,  and  Collev,  a<ivisory  com- 
mission on  differential  rates  by  railroads  between  the  West  and  the 

seaboard  ( Lincoln ) 1243 

Sugar-rate  case  decided  by  the  Commission,  and  decision  acciuieeced 

in  (Lincoln)* 1224 

DISOBUCINATIONS: 

Testimony  relative  to — 
Abuses — 

First.  Purchasing  agents  instructed  to  buy  supplies  from  parties 
who  are  large  shippers  over  their  respective  lines;  possibdity  of 

direct  rebate 2481 

Second.  Al)6on)tion  of  switc^hing  charges  at  terminal  points  on 

shii)ment8  originating  at  competitive  points 2432 

Third.  Promulgation  of  special  tariffs  for  benefit  of  favored  ship- 
pers       2432 

Fourth,  Abuse  of  milling  in  transit  privilege  (Robinson) 24H4 

Advance  in,  from  January,  1900  (Hines) 1040 
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DI80&IMINATIOK8-€ontinned. 

Tettimony  relative  to — 

Advisability  of  strengtheniDg  law  ( Morawetz) 817 

Affecting  St.  Louis  (Kennett) 2628,2570 

Affecting  tax  rate  of  Danville  ( Withers) 3441 

Against  Denver  in  favor  of  cities  on  Missouri  River  ( Hover) 3256 

Against  shippers;  cases  cited  (Iligbie) 1877 

Alleged  in  Colorado  Fuel  and  Iron  Co.:  caae  reviewed  (Heame) 3071 

Ample  opportunity  to  discover  (Tuttle) ^1 

Ana  rebates  have  largely  st4)i){)ed,  and  if  Commission  prosecuted 

yigorouslv  think  they  c^ould  lie  almost  wholly  stopped  (Morawetz).      826 
As  to  complaints  of  relation  of  rates  between  comnmnities  (Elliott). .  3277, 

3278,  G280 

As  to  complaints  of  relative  rates  between  individuals  ( Elliott) 3277 

As  to  giving  large  cities  less  rates  than  intermediate  stations  (Mora- 
wetz)       846 

Baltimore  and  Ohio  Railroad,  on  which  Cumberland  has  to  depend 
entirely,  is  wholly  exempt  from  taxation  in  Maryland;  yet  it 
chai^ges  Maryland  coal  15  cents  more  to  tide  water  than  it  does  the 

more  distant  points  ( Hendrickson) 3607 

Believe  railroads  will  never  return  to  rate  cutting  and  rebates  as  they 
have  done;  if  thev  did  Elkins  law  would  afford  considerable  relief 

by  injunction  (Fifer) 3362 

Between  commcxlities  ( Bacon ) 1775 

Between  communities  can  not  be  equalized  b^  Commission  (Ramsey) .     21 
Between  individuals,  Quarles  bill,  fully  met  in  Elkins  Act  (Bacon).- 

Between  localities  ( Bacon ) 1 769, 1775 

Between  localities  (Robinson) 2430 

Between  localities,  involving  long  and  short  haul  clause  (Ripley) 2320 

Between  localities;  one  of  most  difficult  questions;  one  rate  must  be 
cut  down  or  the  other  must  be  raised  and  a  proper  relation  brought 

about  (Fifer) , 3331 

Between  localities;  orders  made  by  Commission  ( Hines) 1016 

Between  persons  ( Elkins  Act  sufficient) ;  between  localities  or  descrip- 
tions of  traffic  (Elkins  Act  sufficient)  (Bond) 1392,1393,1401 

Betweenports  (Mather) 1456,1462 

Cannon  Falls  case  (Staples) 34,37,39 

Can  not  be  avoided  unless  carriers  permitted  to  make  uniform  rates 

(Smith) 230 

Can  not  be  cornered  (Tuttle) 951 

Case  involving  switc^h  charges;  delay  in  determining  (Davies) 3464 

Cases  cited  by  Spokane  Chamber  of  Commerce  ( Adams) 2927 

Cattle  rates  (Cummins) 2040 

Chicago  has  great  natural  advantage  in  open  waterway  to  Europe, 
which  will  continue,  reganlless  of  what  Commission  does  (Ramsey)    2138 

Cincinnati  case  cited  ( Hooker) 132 

Commission  investigated  as  to  rates  on  flour  and  wheat,  result  of  and 

extent  to  which  railroads  have  acquiesced  in  finding  (Bacon) 1896 

Community,  every,  should  have  its  natural  advantages  in  trade;  if 
taken  from  it,  it  should  be  for  public  good  alone;  rather  have  Com- 
mission determine  that  question  than  railroad  (Cummins) 2051, 2055 

Consolidation  of  all  railroads  and  absorption  by  Southern  Railway, 
has  left  Danville  without  benefits  of  competition;  discriminated 

against  in  favor  of  other  towns  ( Withers) 3444 

Controversies  come  from  middlemen  who  are  jobbers  (Bird) 2260 

Com  in  carload  lots  Chicago  to  Newport  News  12  cents  per  hundre<l; 

for  export  11}  cents;  from  west  of  Missouri  River  10  cents  ( Baylor) .     3325 
Cotton-cloth  rate  New  York  to  Salt  Lake  $2.30;  carrying  800  mile^ 
farther  they  charge  only  $1  which  affords  a  slight  profit;  is  not 

$1.30  excessive  against  Salt  Lake?  (Fifer) 3337 

Country  miller  could  not  exist  without  "milling  in  transit"  privilege, 

placing  him  on  equal  footing  with  terminal  miller  f  Blodgett) 1641 

Court  could  enjoin  rate  to  Charlotte  but  could  not  suDstitute  one  rato 

for  another;  court  could  do  no  more  than  Commission  (Fifer) 3341 

Danville,  Va.,  complaint  of;  Southern  Railway  refused  to  obey  order 
of  Commission  (Aiken) 1820 
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DISCBIMINATIONB— Oontinaed.  P^^ge 
Testimony  rdalive  to — 

Decree  of  court  can  not  involve  change  of  rate;  cases  cited  (Bacon) . .  1767 
Denver  claims  right  of  distribution  west  of  her  on  equal  terms  with 
Missouri  River  towns  forther  east     (Table  of  comparative  rates) 

(Hover) 3256 

Discriminations  against,  in  favor  of  cities  on  Missouri  River  (Hover) .  3254 

Discussed  (Lincoln) 1220 

Domestic  and  foreign  ( Bacon) 19 

Do  not  consider  present  basis  of  rates  as  discrimination  in  i&vor  of  live 

stock  or  packing-house  products  (Koch) 3323 

Dubuque  and  Fort  Dodge  suffer  (Cummins) 2040, 2061 

Favor  export  businefls,  discussed  (Hill) 1512 

Favor  large  shippers  in  Florida  ( Burr) 47 

Fixing  of  a  maximum  rate  could  in  no  manner  settle  an^-  dispute  aris- 
ing under   relative   discrimination;  Illinois  tariff    is   illustration 

(Bird) 2293 

Frequently  complained  of  (Bacon) 18 

Governor  Cummins's  statement  about  pumps  in  Dubuque  visionary; 

never  heard  of  such  complaint  by  manufacturers  (Smedley ) 2217 

Inadequacy  of  machinery  for  enforcing  provisions  against  (Stickney  ) .  2129 

In  commodities,  cases  cited  (Ripley) 2318 

Inconsistencies  and  unfounded  statements  relative  to  existing  abuses, 

the  law,  and  remedies  (Cowan) 3407 

In  favor  of  certain  ports  ( Morawetz) 866 

In  favor  of  grain  and  all  kinds  of  agricultural  products  designed  for 

export,  commended  ( Meyer) 1595 

In  favor  of  ports  of  one  State  over  those  of  another  (Davenport) 171 

In  favor  of  wheat  as  against  flour,  illustrated  (Bacon ) 1905 

In  import  rates  which  is  inconsistent  with  '* American  policy"  (edi- 
torial from  New  York  Journal  of  Commerce)  ( Bacon) 1903 

In  live  stock  ( Cummins) 2080 

In  localities  and  kinds  of  traffic  (Cummins)-. 2039,20S:i 

Innumerable  forms  of,  remain  (Robinson) 2432 

In  the  main,  think  nothing  more  necessaryr  (Ripley ) 2339 

In  rates  in  lumber  and  wagons  in  fovor  of  Molme  and  Davenport 

(Fish  Bros.  Mfg.  Co.) 3780 

Iowa  suffers  (Cummins) 2040 

Know  of  no  situation  where  a  railroad  sacrifices  any  point  where  it 

can  get  business,  etc.  (Ramsey) 1970 

Know  where  150  cases  of  strawberries  were  loaded  on  a  car,  apon 

which  there  never  was  any  freight  paid  TDavies) ^^-  3469 

Language  of  statute  broad  enough  (Mather) 1468 

Law  fatally  weak  respectingonen  discriminations;  remedy  is  to  em  power 

Commission  to  fix  rate  in  place  of  one  rejected  (Cummins) 2039, 2053 

Law  now  ample  (Tuttle) 961 

Letter  from  traffic  manager  showing  I  have  to  pay  for  120  miles  as 

much  as  Western  farmer  pays  for  over  1,000  miles  (Baylor) 3326 

Lists  of  customs  districts  and  ports  of  entry  and  delivery,  July  1, 1904 

(Davenport) 191 

Little  complaint  of  rates  as  a  whole,  because  of  graver  chai>:e  of  dis- 
criminations (Cummins) 2035 

Localities  (Bacon) 25,26 

Localities  (Morawetz^ 808 

Long  and  short  haul  (Burr) 46 

Low  rate  in  Minnesota  and  Dakota  on  grain  helps  those  States  ( Hill) .  1484 

Low  rate  in  Texas  on  cotton  helps  Texas  ( Hill) 1484 

Low  rate  on  coal  and  hard- wood  lumber  from  West  Virginia  will  help 

West  Virginia  more  than  anything  else  (Hill) 1484 

Morawetz 798 

More  complained  of  than  high  rates  (Staples^ 31 

More  or  less  complaint  on  Pennsylvania  Railroad  of  distribution  of 

percentages  on  cars  (Kerr) 2213 

New  Orleans  to  Charlotte  rate  is  double  what  it  is  to  Virginia  cities, 

twice  the  distance,  on  same  line  (Fifer) 3340 

New  Orleans  to  Pacific  coast,  favor  imported  goods  (Bacon) 20 

North  Carolina,  some  complaint  in,  of  cotton  rate  being  higher  than 

elsewhere  ^OoutJ) 11127 
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DISCBIMINATIONB— Oontinaed.  P»ere. 
Testimony  rdadve  to — 

No  secret  discriminations  now  (Bird) 2284 

Of  all  rate  cases  Commission  aecided  unreasonable,  court  sustained 

tbem  in  only  two  (Ramsey) 1959 

Of  Southern  Railway  against  Danville,  Va.  ( Withers) 3438 

Only  evil  demanding  additional  legislation  in  preference  between 

localities  (Mather) 1445 

Only  measure  by  which  discriminations  or  complaints  between  locali- 
ties can  be  aosolutely  disposed  of  is  by  application  of  a  distance 

tariff  (Bird) 2294 

Only  substantial  complaint  of  shippers  throughout  country  is  that  cer- 
tain 8hipj)ers  are  favored,  in  private  car  lines,  switching  and  terminal 
lines,  which  I  understand  present  law  could  not  reach  (Trickett) .  3064, 3067 
Preferences  between  localities  or  classes  of  traffic  prohibited  as  far  as 

practicable  (Willcox) 3637 

Present  law  ample  to  cover  every  unjust  and  unreasonable  charge 

(Ramsey) 1958 

Present  law  ample  to  prevent  ( Peck) 1301 

Present  law  should  be  strictly  enforced  ( Biddle) 1657 

Publicity  of  iKMjks  would  be  effective  in  discovering  (Morawetz) 818 

Quantities  ( Bacon) 18 

Rates  not  extortionate,  but  relatively  need  revision  (Hooker) 131 

Relates  only  class  of,  reached  by  Klkins  law  (Bacon ) 1764 

Rebates,  some  under  secret  arrangement  and  others  not  (Morawetz) . .  847 

Rebilliug( Robinson) 2490,2491,2492 

Remedy,  conferring  upon  Commission  power  of  determining  what 

change  shall  be  made  in  rate  found  to  oe  wrong  (Bacon) 1764 

Remedy  for  secret  arrangements  made  by  traffic  agents  (Morawetz). .  842 
Remedy  for  unjust,  is  to  bestow  on  Commission  to  examine  books 

(Vining)  1691 

Remedy  suggested;  make  the  lonj^  and  short  haul  clause  binding, 

unlei^s  roads  come  in  and  give  relief  (Adams) 2923 

Reply  to  K.  P.  Bacon  as  to  (Bird) 2262,2263,2264 

Reply  to  E.  P.  Bacon  as  to  Wichita  lumber  case  (Bird) 2258,2262, 2285 

Resulting  disastrously  for  Danville,  Va.  ( Withers) 3440 

Schedule  of  comparative  rates  between  Spokane  and  North  Pacific 

ports  (Adams) 2930 

Section  1,  Quarles  bill,  and  act  of  1887,  similar  as  to  (Staples) 36 

Senator  Foraker^s  bill  indorsed  (Thurber) 2512 

Special  connnodity  rates  are  generally  made  for  carload  lots  and 

special  rates  for  consideiable  shipments  ( Ripley ) 2319 

Spokane  case;  complaint  of  Adams  reviewed  (Elliott) 3284 

Spokane's  ^ievance  submitted  to  Commission,  and  it  condemned  dis- 
crimination against  Spokane;  roads  appealed;  circuit  court  reversed 

decision  (Adams) 2917 

Spokane  pays  about  $1.80  for  shipments  from  Chicago  to  $1  paid  by 
Tacoma  and  Seattle;  but  in  view  Calloway  case  decided  not  to  bring 

case  to  Commi&sion  ( Adams) 2914, 2915 

Six  forms  of  enumerated  ( Bacon) 18 

Tables  of  rate,  affecting  (Hover) 3264 

The  railroad  does  not  make  the  discrimination;  it  exists  independ- 
ently of  the  railroad  (Hines) 1100 

Things  of  the  past,  so  far  as  my  knowled^  goes  (Tuttle) 950 

Think  shipix^rs  in  my  locality  satisfied  with  rates  (Blodgett) 1643 

Under  present  law  the  worst'can  be  remedied  (Thurber) 251 2 

Undue  preference  (Cowan) 3426 

Used  to  build  up  business  in  certain  localities;  cases  cited  (Bacon)...  27 
"Would  not  interfere  with  discriminations  occurring  on  independent 

lines  (Fifer) 3361 

EGAN,  JOHN  M.,  President  of  Kansas  City  Viaduct  and  Terminal  Raihroad, 
President  of  Union  Depot  Bridge  and  Terminal  Railroad,  Kansas  City, 
Mo.: 

Tettimony  of 2841 

Private  car  line  systems — 

Contract,  substance  of ^fi^^& 
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EOAN,  JOHN  M.— Oontmued.  Fige. 

Tutimony  of— 

Private  car  line  systems — Continued. 

Greorgia,  experience  in  shipping  froit  from,  favorable  under  Ar- 
mour's  2841 

Georgia  fruit  crop  increasing  under  system 2842 

Private  car  people  no  voice  m  distribution  of  cars;  railroad  does 

that 2843 

Refrigerator  people  have  nothing  to  do  with  routing 2844 

Waybills  and  expense  bills  show  separate  charge  for  refrigeration .    2842 
Bebates — 

No  rebates  after  I  went  to  Georgia 2843 

EUSVATOBB: 

Enter  into  the  through  rates  that  have  to  be  fixed  at  originating  point 

(Hill) 1484 

Ought  to  be  put  under  interstate-commerce  law  (Hill)... 1483 

ELKINB  ULW: 

TetUmany  relative  to — 

Advisability^  of  amending,  so  as  to  provide  that  any  preference  given 
to  any  shipper  through  arbitraries  allowed  to  termmals  or  throu|i;h 
mileage  allowed  private  cars,  should  be  deemed  a  preference  (Mora- 

wetz)  818 

Amended  at  suggestion  of  our  (shippers,  etc. )  committee  (Bacon) 7 

A  more  effective  and  complete  measure  for  its  purpose  has  not  come 

within  my  observation  (Knapi)) ..     3306 

Chattanooga  manufacturers  thinx  great  deal  of  ( Mitchell) 21 75 

Commended  (Cummins) 2043 

Has  had  tremendous  effect  in  diminution  of  all  these  abuses  (Cle- 
ments)       3238 

If  enforced  would  obviate  private-car-line  evils  ( Morawetz J 819 

If  thoroughly  enforced  would  remedy  evil  of  rebates;  Quarles  bill  has 

no  such  provision  (Bacon) 16,26 

Impracticable  to  reach  discriminations  in  rates  under  (Bacon)  ......     1765 

In  a  measure  helpful  to  both  sides  (Staples) 30 

Bailroads  favored  its  |)a8Bage  and  have  tried  to  enforce  its  provisionB 

(Tuttle) »61 

Sufficient  against  discriminations;  did  not  change  the  law  as  to  reason- 
ableness of  rates  (Bond) -.--..     1393 

Rebate  provision  beneficial  to  railroads  (Bacon) 26 

Reduced  to  minimum  violation  of  rates  between  localities  (Bacon). ..        26 
Successful  operation  of  (Newcomb) 3570 

ELLIOTT,  HOWARD,  of  St.  Paul,  president  of  Northern  Pacific  Railway  Co. : 

TesHmonyof. 3270 

Discriminations — 

Astocomplaintsof  relation  of  ratesbetween  communities.  3277, 3278, 3280 

As  to  complaints  of  relative  rates  between  individuals 3277 

Spokane  case;  complaint  of  Adams  reviewed . / 3284 

Exports  and  imports — 

CommiHsion's  demand  that  inland  proportion  of  rate  to  foreign 
countries  be  published  hampers  American  roads 3276 

Free  passes — 

Should  bestopped 3281 

Northern  Pacific  Railway — 

Bonds 3290 

Capital  stock,  $155,000,000 3290 

Noreljateson 3288 

Ownership  of  stoc^k  in  other  corporations 3290 

Something  over  3,000,000  separate  freight  transactions  on  its  road 

a  year 3272 

States  in  which  it  operates S290 

Private  car  line  systems — 

Furnish  special  facilities 3281 

Some  abuses  which  will  correct  them8(>lves 3281,3282 

Railroads — 

As  to  complaints  that  power  of  deciding  questions  is  being  cen- 
tralized too  much  •• ••••••••••    8278 
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ELLIOTT,  HOW ABD— Continued.  Pa^e 

Testimony  of — 

Railroads — Continued. 

Every  railroad  west  of  Mississippi  muBt  spend  annually  sums 
equivalent  to  from  5  to  20  per  cent  of  gross  earnings  for  provid- 
ing what  is  needed  on  the  road  already  existing 3277 

Bate  making — 

Commission  would  be  driven  to  adopt  mileage  basis,  as  State  com- 
missions are 3282 

Do  not  think  it  necessaay  to  give  any  additional  powers  to  any- 
body  i 3289 

For  Government  to  fix  exact  rates  ia  un-American,  unjust,  un- 
necessary, unwise 3281 

If  Government  is  to  fix  the  rate^  it  must  be  high  enough  to  pay 
owner  cost,  depreciation,  and  interest 3278 

If  Government  owned  all  the  railroads,  rates  could  not  be  fixed 
mathematically  at  central  headquarters  and  permit  any  devel- 
opment of  busmess 3276 

If  wise  for  Government  to  ^x  price  of  transportation  because  of 
its  affecting  overy  one,  why  not  equally  wise  to  fix  price  of 
coal,  electncity,  and  labor 3274 

Let  Commission  start  by  saying  10  cents  is  wrong  and  let  the 
people  engaged  in  business  get  together  and  make  a  better  rate.    3290 

Not  done  by  few  ''railroad  magnates,''  but  result  of  large  num- 
ber of  commercial  and  geographical  forces  and  conditions 
working  one  upon  the  other 3275 

Present  law  ample;  if  enforced  fairly,  much  of  all^^  demand 
for  power  to  fix  rates  would  disappear 3276 

Rates  so  related  that  change  in  one  rate  would  enforce  changes  in 
many 3276 

Think  Commission  has  ample  authority  to  sav  things  are  wrong; 

that  sets  the  forces  of  public  opinion  at  work 3290 

Rates— 

As  to  complaints  that  rates  are  in  themselves  too  high 3278 

Disagreement  as  to  whether  law  compels  publii^ation  of 3285 

Not  high  and  no  ground  for  apprehension  they  will  be  materially 
higher 3278 

EMINENT  DOMAIN: 
Testimony  relative  to — 

Not  for  benefit  of  railroads  (Fordyce) 2206 

Rights  of,  considered  (Tuttle) 910 


Tetiimony  relative  to— 

Do  not  know  of  railroad  not  forbidding  a  man  to  work  when  he  has 

not  had  proper  rest  ( Hill ) 1501 

Doctrine  oi  contributory  negligence  has  outlived  its  usefulness  ( Fuller) .    3144 
European  countries  have  employer's  liability  laws  and  some  require 

employer  to  insure  against  accident  (Fuller) 3144 

Liability  of  carriers  (Fuller) 3141 

Not  observing  rules  made  to  preserve  life,  should  be  made  an  offense 

against  the  law  (Hill) 1500 

"Rielief  contracts" — funds  under  which  paid  more  than  80  per  cent 

come  from  employees  and  railroads,  the  balance  not  well  managed 

(Fuller) 3148 

Senate  bill  4092,  embodying  recommendations  of  organizations  of 

(Fuller) 3141 

EMFLOYEBS'  LIABILITT  LAWS  OF  THE  STATES  AND  TEEBI- 
TOBIES: 

Individual  index.     (Appendix  J.)     (Vol.  V.) 1047 

ENGLAND  (see  also  Great  Britain): 
Testimony  reUUive  to — 

Act  of  1892,  uniform  and  compendious  schedule  of  maximum  rates 

imposed  for  earh  company  ( Aoworth) 1847 

Acta  relatinj^  to  railroads  in  ( Acworth ) 1845 

Capitalization  of  railroads,  reason  for  being  more  in  England  than 
United  SUtes  (Acworth) 1863,1867,1868 
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ENOI-AND— Continued.  ^^^^ 
Testimony  relative  to — 

Coal  rates  in  ( Acworth) 1850 

Comparison  can  not  be  made  between  United  States  and  England 
between  actual  rates  on  similar  quantities  over  similar  distanoee 

(Acworth) 1859 

"Commission  court"  is  title  in  (Acworth) 1858 

Commission  in,  no  power  to  reduce  a  rate  (Acworth) 1850 

Commission,  jurisdiction  of  (Acworth) 1846 

Commission  reconstituted  in  1888  (Acworth) 1846 

"Conciliation"  clause,  rests  on  Massachusetts  legislation  (Acworth).  1846 

Consolidation  in  ( Acworth) 1862 

"Equality  clause,"  discussed  (Acworth) 1845 

Excessive  rates  will  cure  themselves  (Acworth) 1853 

Labor  cheaper  than  in  United  States  (Acworth) 1857 

Localities,  Commission  has  had  some  difficulty  in  making  rates  for 

(Acworth) 1849 

Lon^  and  short  haul  clause  in  (Acworth ) 1860 

Maximum  rate,  method  of  fixing  (Acworth) 1853 

Mileage  basis  (Acworth) 1865 

No  government  ownership  there  (Meyer) 1689 

Question  of  constitutionality  of  railroad  legislation  does  not  apply  as 

Parliament  is  omnipotent  (Acworth) 1843 

Railroad  and  canal  traffic  act  (Acworth) 1846 

Railroads  in,  all  held  by  private  ownership  (Acworth) 1853 

Railroads  in,  controlled  by  maximum  tolls  ( Acworth ) 1844 

Railroads  in,  more  complete  and  better  equipped  than  in  United  States 

(Acworth) 1863 

Railroads,  length  of  lines  in  (Acworth) 1855 

Railroads,  return  on  the  capital  in  ( Acworth) 1861 

Railroads  subject  to  three  checks:  First,  the  statutory  maximum; 
second,  rates  must  not  constitute  undue  preference  to  one  trader  or 
one  district  over  another;  third,  must  make  no  increase  except  for 

good  cause  (Acworth) 1848 

Rate  conditions  compared  with  those  in  United  States  (Clements) 3227 

Rate  making  should  be  left  to  the  railroads,  except  that  community 
in  some  way  should  interfere  to  protect  customers  from  un^dr  treat- 
ment (Acworth) 1852 

Rates- 
Basis  of  determining  in  (Acworth)  1850 

England  and  United  States  compared  and  reasons  for  tiieir  being 

higher  in  England  (Acworth) 1863, 1856 

Provision  that  no  increase  could  be  made  in,  without  fourteen 

days'  notice  (Acworth) 1847 

Published  (Acworth) 1845 

Rebate  question  of  no  importance  in  (Acworth) 1848 

Regulation  preventing  a  railroad  from  raising  a  rate  when  once  low- 
ered is  against  public  interest  (Acworth) 1856 

" Similar  conditions"  discussed  (Acworth) 1845 

Stock,  no  railroad  can  issue  1  farthing's  worth  of  capital,  without  act 

of  Parliament  ( Acworth ) 1861 

Taxation  in,  more  complicated  than  in  United  States  (Acworth) 1864 

"Undue  preference,"  legislation  against  public  interest  (Acworth)  ..  1858 
"Undue  preference,"  not  many  questions  under  the  clause,  to  deal 

with  (Acworth) 1846 

ESCH-TOWNSEND  BILL: 

Testimony  relative  to — 

Analysis  of,  by  Walker  D.  Hines  (Smith) 235 

Attempted  restrictions  on  judicial  review  which  do  not  exist  as  to  the 

most  drastic  State  laws  ( Hines) 1169 

Commercial  organizations  of  the  country  favor;  all  needed  is  power  in, 

to  change  rates  ( Bacon) 1778 

Condition  would  not  be  improved  by  (Peck) 1302 

Considered;  the  Commission  never  composed  of  railroad  men  (Peck)     1307 
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ESCH-TOWNBEND  BILL— Continaed.  Pa«e* 
Teati'inony  rekUive  to — 

Cowan,  S.  H.,  objections  to 184 

Criticised  (Bond) 1384,1396 

Criticised  by  E.  Michael  (Ramsey) 2002 

Does  not  require  complainant  to  pay  costs  (Stone) 264 

Effect  upon  railroad  aevelopment, and  upon  southern  ports  (Fish).  296-297 
Evincea  the  essentially  unjust  purpose  of  putting  the  rate  into  effect 

in  advance  of  judicial  review  (Hines) 1160 

Excluding  proof  on  appeal,  except  that  before  the  Commission,  is 

unconstitutional  (Stone) 251 ,  254 

Favored  (Cummins) 2038 

Favor,  with  exceptions  that  it  does  not  give  power  to  substitute  a  rate 
and  omits  provision  that  long  and  short  haul  clause  shall  be  enforce- 
able in  some  cases  (Ripley) 2335 

Is  the  bill  of  Bacon  and  Prouty  (Thurber) 2515 

*  *  Legislative ' '  argument 3778 

Letter  of  Chairman  Knapp,  of  Interstate  Commerce  Commission,  in 
res]K)nse  to  request  for  opinion  as  to  effect  which  enactment  of  Esch- 
Townsend  bill  would  have  upon  differential  freight  rates  in  United 

States,  etc.  (Miller) 2029 

Many  respects  in  which  would  like  to  see  it  changed  (Cummins)  ....  2063 

Newcomb 3386 

No  imperative  necessity  for;  railroads  and  country  prosperous  (Stone)  263 
Not  only  made  no  provision  to  prevent  rebates,  but  would  actually 

have  encouraged  them  ( Hines) 1165 

Objections  to  orders  fixing  rate  going  into  effect  before  court  has 

opportunity  to  investigate  (Stone) 247-248 

Objection  to  power  being  given  Commission  ( Bowes) 2732, 2734 

Opposed  by  Brotherhood  of  Locomotive  Engineers 3782 

Columbus,  Ga.,  Board  of  Trade 3781 

Order  of  Railway  Conductors 3784 

Ought  to  be  passed  (Bartles) 2743 

Power  to  fix  rate  in  given  case  would  lead  to  great  many  other  changes; 

effect  of  changing  Chicago  rates  (Hiland) 1326 

Provides  for  "rate  revising,"  not  rate  making  (Bacon) 2634 

Provides  practically  for  putting  into  effect  a  rate  without  opportunity 

of  full  hearin|;  (Johnson) 3605 

Provision  for  division  of  rates  criticised  (Hiland) 1339 

Provisions  reviewed;  commended  (Call) 2710 

Railroad  building  would  stop  (Fish) 308 

Rather  have,  than  present  situation  (Cummins) 2064 

Shippers  and  others  against  passage  of 485 

Special  court  provision,  question  wisdom  of  (Bacon) 2636 

RiBpresentative  Stevens  quoted  (Newcomb) 8587 

Under  it  Commission  ^ven  power  and  authority  over  all  regulations 
affecting  transportation  of  persons  or  property  in  addition  to  rate 

fixing  (Stone) 253 

Under  it  the  relief  of  the  court  is  illusory  (Fish ) 306 

Undesirable;  next  step  would  be  Government  ownership  (Miller)...  2022 
Would  be  disastrous  to  railroa^l  interests  and  employees  (Stone)...  260, 261 
Would  have  craused  a  long  period  of  litigation  and  uncertainty  as  to 

the  state  of  the  law  (Hines) 1167 

Would  injure  all  material  interests  in  the  country  (Thurber) 2507 

Would  overwhelm  Commission  with  frivolous  complaints  (Tuttle) ...  929 

EUBOPEAN  BAILBOADB: 

Testimony  relative  to — 

Capitalization  (Grinnell) 2233 

Compared  with  United  States JBradley) 28:« 

Cost  per  mile  coinpare<l  with  United  Stat<M  (Frame) 2309 

Dissimilar;  results  of  traffic  different  from  United  States  (Cummins).  2035 
Doubtful  whether  material  difference  in  300  to  500  mile  rates  in  Great 

Britain,  Germany,  and  United  States  (Bacon) 1796 

Freight  rates  (Grinnell) 2234 

Rates  com  pared  with  United  States  ( Frame) 2310 

Rates  cover  short  distances  (Bacon) 1795 
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STJBOPEAK  RAIIiBGADS— Continued. 
Testimony  relative  to— 

Rates  high  compared  with  ours,  because  low-class  freight  abroad  is 

carried  almost  entirely  by  canals  and  rivers  ( Bacon) 1794 

Those  privately  owned  better  managed;  rates  higher,  wages  lower 
than  in  United  States  (Tuttle) 946 

EXPOBT  AND  IMPOBT  BATES: 

Testimony  relative  to — 

Belgium  to  New  York  less  than  Pittsburg  to  New  York,  brought  to 

Commission's  attention  (Clements) 3234 

Commission's  demand  that  inland    proportion  of  rate  to    foreign 

countries  be  published  hampers  American  roads  (Elliott) 3276 

Difference  between  domestic  rates  and  inland  portion  of  the  foreign 

rates  (Bird) 2284 

Export  traffic  should  be  encouraged  (Ramsey) 1967 

Features  to  be  considered  (Lincoln) 1231 

For  through  export  rate  to  Europe  and  through  import  rate  to  Chi- 
cago to  be  less  than  rate  from  r^ew  York  to  Chicago  seems  a  wide 

discrimination  (Clements) 3235 

Glass  case  reviewed  (Clements) 3234 

Grain  from  Missouri  River  to  Atlantic  coast  13  cent  rate  if  exported; 

25i  cents  if  for  domestic  consumption  (Bacon) 1894, 1920 

Grain,  export  rates  ( Ramsey )  1 ". 1966 

Grain  rates  fluctuate  more  than  1  umber  rates  ( Lincoln ) 1232 

Ix>west  rate  on  exiK>rts  in  about  all  countries  ( Fifer) 3357 

Low  export  rate  would  have  the  effect  to  advance  price  of  wheat  at 
point  of  shipment;  but  the  manufacturing  of  the  wheat  is  trans- 
ferred to  countries  abroad  (Bacon) 1896, 1903 

Not  much  discrimination  against  American  producer  to  have  elastic 

export  tariff  (Fifer) 3350 

Rates  from  Chicago  to  Boston,  New  York,  Philadelphia,  Baltimore 

(Fifer) 3355 

Think  law  is  that  they  must  be  published;  always  been  opposed  to  it; 

some  legislation  needed  ( Fifer) 3349 

Unless  you  put  some  restraint  upon  that  form  of  discrimination.  Com- 
mission will  be  powerless  to  remedy  injustice  ( Knapp) 3295 

Widest  latitude  ought  to  l)e  permitted  (Fifer) 3352 

7A0TOB8  IK  FIXINQ  BATES: 
Testimony  relative  to — 

Mr.  Bacon 11 

FEDEBAL  COUBTB  AND  OBDEBB  OF  INTEBSTATE  OOMMEBCB 
COMMISSION,  BT  H.  T.  NEWCOMB: 

Individual  index.     ( Appendix  F,  Part  II,  Vol.  V) 707 

FEBQTJBON,  E.  M.,  of  Duluth;  representing  various  shippers'  oi^nizations 

(indexed  under  "Private  Car  Line  Systems") 311, 3679 

»,  JOSEPH  W. ,  Interstate  Commerce  Commissioner: 
Testinumyqf 3325 

Discriminations — 

Believe  railroads  will  never  return  to  rate  cutting  and  rebates  as 
they  have  done;  if  they  did  Klkins  law  would  afford  consider- 
able relief  by  injunction 3362 

Between  localities;  one  of  most  difficult  questions;  one  rate  must 
be  cut  down  or  the  other  must  be  raise<i,  and  a  proper  relation 
brought  about 3331 

Cotton-cloth  rate,  New  York  to  Salt  Ijike,  $2.30;  carrying  800 
miles  farther,  they  charge  only  $1,  which  affords  a  slight 
profit;  is  not  $1.30  excessive  against  Salt  Lake 3337 

Court  could  enjoin  rate  to  Charlotte  but  could  not  substitute  one 
rate  for  another;  court  could  do  no  more  than  Commission 3341 

New  Orleans  to  Charlotte  rate  is  double  what  it  is  to  Vii>^inia 

cities,  twice  the  distance,  on  same  line 3340 

Would  not  interfere  with  discriminations  occurring  on  inde|)end- 
ent  lines 3361 
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FIFEB,  JOSEPH  W.— Continaed.  ^Ht^ 

Testimony  of— 
Export  rates — 

Lowest  rate  on  exports  in  about  all  countries 3357 

Not  much  discrimination  against  American  producer  to  have 

elastic  export  tariff 3350 

Rates  from  Chicago  to  Boston,  New  York,  Philadelphia,  Baltimore .    3355 
Think  law  is  that  they  must  be  published;  always  been  opposed 

to  it;  some  legislation  needed 3349 

Widest  latitude  ought  to  be  permitted 3352 

Government  ownership — 

If  it  ever  comes,  will  be  when  the  people  get  idea  that  railroads 

are  too  strong  for  Commission  ana  courts 3346 

Grain  rates — 

Differential  in  favor  of  New  Orleans  as  against  New  York  of 

something  like  7  cents 3354 

.7-cent  rate  on  grain  to  New  York  was  ruinous 3350 

Injunction — 

Court  may  grant,  and  by  that  declare  carrier  shall  not  charge 

that  rate  any  longer 3342 

Would  afford  considerable  relief  in  case  of  rate  cutting  and  re- 
bates      3362 

Long  and  short  haul — 

Can  not  correct  inequalities  unless  there  is  a  change  of  rates 3331 

Railroads  could  not  get  along  without  this  elasticity 3336 

Suggesting  amendment 3338 

They  must  ^ve  the  low  rate  or  let  the  business  go 3336 

Very  plausiple  and  just  argument  in  many  cases  of  lesser  cost  for 

longer  haul 3336 

Pooling — 

Ship^ters  unwilling  to  grant  the  power;  many  railroads  do  not 

want 3326 

Postage-stamp  rates — 

Missouri  River  to  Atlantic  seaboard  is  ** blanket"  or ''postage- 
stamp"  rate;  to  a  merchant  in  San  Francisco  it  makes  no  dif- 
ference whether  he  bays  at  Omaha,  Chicago,  Pittsburg,  or  New 

York 3335 

Railroads — 

Being  improved  as  never  before 3360 

Bate  making — 

Between  localities  power  should  be  given  Commission  to  lower 

one  rate  and  to  raise  another 3344, 3350 

"Commercial  conditions"  discussed 3331 

Commission  given  power  to  fix  reasonable  rate  would  not  turn 

world  upside  down ;  would  make  railroads  cautious 3^^ 

Commission  has  wider  view  of  rates  in  country  than  any  one 

traffic  man 3365 

Courts  do  not  like  to  dig  through  this  kind  of  cases 3343 

Do  not  know  of  an  instance  where  Commission  ever  continued  a 

case  or  failed  to  hear  when  parties  wer^  ready 3345 

Generally  it  would  be  better  to  fix  a  maximum  rate  and  give 

elasticity  as  much  as  possible 3344 

Grain  ratey;  where  did  profit  go 3334 

If  all  freight  men  were  to  get  together  to  make  schedule  of  rates 

to  do  exact  justice,  they  could  not  succeed 3366 

If  power  were  in  Cbmmission,  trafiSc  men  would  make  the  same 

rates  then  as  now 3344 

Is  an  exercise  of  legislative  power,  which  you  can  not  confer  upon 

courts 3342 

Long  delays  have  been  fault  of  attorneys 3345 

Majority  of  rates  are  made  either  by  markets  or  direc^t  competition    3331 

One  water  rate  will  affect  rates  over  entire  country •  3334 

Opinion  of  pref?ent  Commission  that  after  it«i  ai'tion  there  ought  to 
De  a  time,  so  if  conditions  change  road  shall  be  free  to  make  its 

own  rate 3367 

Railroads  charge  what  traffic  will  bear 3332,3335 
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BNOIiAND— Continued. 
Testimoyiy  relative  to — 

Coal  rates  in  (Ac worth) 1850 

Comparison  can  not  be  made  between  United  States  and  England 
between  actual  rates  on  similar  quantities  over  similar  distances 

(Acworth) 1859 

"Commission  court "  is  title  in  (Acworth) 1868 

Commission  in,  no  power  to  reduce  a  rate  (Acworth) 1850 

Commission,  jurisdiction  of  (Acworth) 1846 

Commission  reconstituted  in  1888  ( Acworth) 1846 

"Conciliation"  clause,  rests  on  Massachusetts  legislation  (Acworth).  1846 

Consolidation  in  ( Acworth) 1862 

"Equality  clause,"  discussed  (Acworth) 1845 

Excessive  rates  will  cure  themselves  (Acworth) 1853 

Labor  cheaper  than  in  United  States  (Acworth) 1857 

Localities,  Commission  has  had  some  difficulty  in  making  rates  for 

(Acworth) 1849 

Lon^  and  short  haul  clause  in  (Acworth) 1850 

Maximum  rate,  method  of  fixing  (Acworth) 1853 

Mileage  basis  (Acworth) 1865 

No  government  ownership  there  (Meyer) 1589 

Question  of  constitutionality  of  railroad  legislation  does  not  apply  as 

Parliament  is  omnipotent  ( Acworth) 1843 

Railroad  and  canal  traffic  act  (Acworth ) 1846 

Railroads  in,  all  held  by  private  ownership  ( Acworth ) 1853 

Railroads  in,  controlleil  by  maximum  tolls  ( Acworth) 1844 

Railroads  in,  more  complete  and  better  equipped  than  in  United  States 

(Acworth) 1863 

Railroads,  length  of  lines  in  (Acworth) 1855 

Railroads,  return  on  the  capital  in  (Acworth) 1861 

Railroads  subject  to  tliree  checks:  First,  the  statutory  maximum; 
second,  rates  must  not  constitute  undue  preference  to  one  trader  or 
one  district  over  another;  third,  must  make  no  increase  except  for 

good  cause  (Acworth) 1848 

Rate  conditions  compared  with  those  in  United  States  (Clements) ...  8227 
Rate  making  should  be  left  to  the  railroads,  except  that  community 
in  some  way  should  interfere  to  protect  customers  from  unfair  treat- 
ment (Acworth) 1852 

Rates- 
Basis  of  determining  in  (Acworth)  1850 

England  and  United  States  compared  and  reasons  for  their  beinff 

higher  in  England  (Acworth) ISSS,  1856 

Provision  that  no  increase  could  be  made  in,  without  fourteen 

days'  notice  (Acworth) 1847 

Published  (Acworth) 1845 

Rebate  question  of  no  importance  in  (Acworth) 1848 

Regulation  preventing  a  railroad  from  raising  a  rate  when  onoe  low- 
ered is  against  public  interest  (Acworth) 1856 

"Similar  conditions"  discussed  (Acworth) 1845 

Stock,  no  railroad  can  issue  1  farthing's  worth  of  capital,  wi^out  act 

of  Parliament  ( Acworth ) 1861 

Taxation  in,  more  complicated  than  in  United  States  (Acworth) 1864 

"Undue  preference,"  legislation  against  public  interest  (Acworth)  ..  1858 
"Undue  prefereni^,"  not  many  questions  under  the  clause,  to  deal 

with  (Acworth) 1846 

ESCH-TOWNSEND  BILL: 
Testimony  relative  to — 

Analysis  of,  by  Walker  D.  Hines  (Smith) 235 

Attempted  restrictions  on  judicial  review  which  do  not  exist  as  to  the 

most  (Irantic  State  laws  ( Hines) 1169 

CommtTcial  organizations  of  the  country  Ulvot;  all  needed  is  power  in, 

to  change  rates  (  Bacon) ITTg 

Condition  would  not  be  improved  by  (Peck) 1302 

Considered;  the  Commission  never  composed  of  raihxMui  men  (Peck)     1307 
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FISH,  STTTSrVESANT— Continaed.  P^ffe. 

Testimony  of— 

Rftilroads — Continued. 

Have  promoted  colonization  of  lands;  praifle  of  American  meth- 
ods— Pierre  Leroy-Bcaulieu,  and  Mr.  Priestley 282 

Number  of  miles,  relative  to  territory r 277 

Number  of  stockholders 276 

On  the  average,  have  not  been  profitable 308 

Rates  lower  here  than  in  any  other  country 289 

Stocks  of,  now  owned  largely  by  our  own  people  and  in  small  hold- 
ings       276 

Rates- 
British  system  of  control  of 303 

Difficulties  to  be  met  by  a  commission  in  adjusting 278 

Opposed  to  clothing  any  l)oard  witli  power  to  fix;  citing  opinion 

of  ex-Senator  Edmunds 274 

Texas  import  rate  case 304 

FndNG  BATES  BY  THE  GOVERNMENT: 

Involves  judicial  function  (Peck) 1304 

FLORIDA  RAILWAY  COMMISSION: 

Testimony  relative  to — 

Powers  of,  favorable  results  (Burr) 41 

FORDYCE,  S.  W.,  engaged  in  building  railroads,  etc.;  prci<ident  of  Houston 
Oil  Company  of  Texas: 

Testimony/ of 2196 

Constitutional  question — 

As  to  power  of  Congress  to  prescribe  compensation  to  be  received 

by  one  citizen  for  a  service  rendered  another 2196 

Court  of  transportation — 

Recommended,  functions  of 2202 

Eminent  domain — 

Not  for  benefit  of  railroadn 2205 

Eurojpean  rates — 

Compared  with  United  States 2201 

Interstate  Commerce  Commission — 

Do  not  believe  Congress  intended  it  should  execeise  more  than 

advisory  functions. 2197 

Has  all  the  power  that  can  safely  be  intrusted  to  it 2202 

Pooling- 
Should  be  permitted;  most  effectual  means  for  abolishing  rebates 

and  other  disirriminations 2202 

Private  car-line  systems — 

Abuses  would  be  cured  if  required  to  file  copies  of  contracts  and 

publish  rates 2207 

Doubt  if  practicable  for  any  railroad  to  equip  with  refrigerator 

cars  sufficient  for  its  business  in  seasons 2207 

Railroads — 

About  only  industry  not  enjoying  protection  of  the  General  Gov- 
ernment       2209 

During  past  five  or  six  years  price  of  nearly  every  article  entering 

into  construction  and  operation  has  advanced 2199 

Rate  making — 

Congress  right  to  fix  compensation  for  transportation 2196 

Few  rates  can  be  changed  without  throwing  out  of  adjustment 

large  numbers  of  others 2201 

Intrusting  to  Commission  one  step  to  Government  ownership 2204 

If  Government  to  assume  rate  making,  it  must  also  assume  liabili- 
ties of  carriers  and  guarantee  fair  return  on  capital  invested. ..    2204 
If  in  hands  of  Commission,  result  probably  arbitrary  mileage 

standard 2204 

Should  be  left  with  railroads 2204 

Senate  committee's  report  on  interstate-commerce  law  enumer- 
ates difficulties;  Chairman  Cooley  cited 2200 

Opposed  to  granting  proposed  power 2196,2200 
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FOBDYCE,  S.  W.— Continued.  I"!***- 

Testimony  of— 
Bates — 

Cheapest  in  the  world 2201 

Trend  of  rates  downward;  greater  proportionate  decline  in  value 

of  compensation  for  transportation 2198, 2199 

Rebates — 

Granting  Commission  proposed  power  would  have  no  effect  on 

rebates 2201 

Railroads  do  not  make  discriminations  in  rates  and  rebates  of 

their  own  volition 2201 

Railroads  will  welcome  any  legislation  effectually  abolishing 2201 

Rapidly  becoming  thingsoi  past 2201 

FOBEIOH  COMMEBCE: 

Testimony  relative  to — 

(Article  by  Harold    Bolce)  Placing  our  forei^  commerce  under 
interstate-commerce  law  is  tying  our  hands  in  competition  with 

those  whose  hands  are  free  ( Hill ) 1513 

Common  for  exporters  to  secure  through  rates;  railroads'  portion 
lower  than  rate  would  be  if  shipment  stopped  at  port;  decision  cited 

(Meyer) 1623 

Do  not  believe  in  publication  of  rates  in  export  trade  ( Biddle) 1661 

Exports  should  be  exempt  from  application  of  interstate-commerce 

act;  do  not  care  about  imports  ( Hill ) 1517, 1618 

Method  of  exporting  grain  and  fixing  rates  ( Harris) 1647 

Reasons  for  cut  rates  on  exports  from  Chicago  to  Liverpool  (Meyer) . .     1625 
Recommendation  as  to  regulation  of  (Morawetz) 825 

FOZOH,  F.  A.,  wholei^ale  druggist,  Kansas  City: 

Testimony  of... 3068 

Rate  making — 

Believe  matters  better  be  left  as  they  are;  if  Elkins  law  and 
others  enforcecl  adequate  protection  given 3068 

FBAME,  ANDREW  J.,  president  of  Waukesha  National  Bank: 

Testimony  of 2306 

European  railroads — 

Cost  per  mile  compared  with  United  States 2309 

Rates  compared  with  United  States 2310 

Railroads — 

Cost  per  mile  in  United  States  compared  with  Europe 2309 

Owned  by  the  people 2309 

Statistics:  Average  dividends  paid,  bond  interest,  and  income  per 

mile  for  freight  and  passengers,  1883  to  1903 2307 

Statistics:  Mileasre,  capital  stock,  and  bonded  debt  of,  1883  to  1903.     2306 
Statistics:  Placed  under  receiverships  and  sold  under  foreclosure, 

18a3tol903 •. 2308 

Rate  making — 

Commission  appointed  with  absolute  powers  to  fix  rates — mon- 
strous       2310 

FRANCE: 

Testimony  relative  to — 

American  system  better  than  in  (New  York  Sun) 3452 

Effect  of  politics  in  ( New  York  Sun) 3452 

Evils  of  rate  legislation  in  (New  York  Sun) 3452 

Have  not  reduml  rates  at  all  from  1870  ( Kruttschnitt) 31 18 

Machinery  of  changing  rates  (Meyer) 1586 

Owner  in  railroads;  extent  of  Government  control  (Tuttle) 989 

Private  ownership  of  railways  almost  exclusively,  but  Government 

regulation  of  rates  (Meyer) 1586,1615 

Public  regulation  of  railway  rates  (Meyer) 1585 

Railroads  and  public  alike  suffer  (New  York  Sun) 3462 

Railroads  having  failed  to  meet  tneir  fixed  chai^ges,  the  Government 

has  had  to  come  to  their  relief  (Meyer) 1616 

Rate  making  by  board  of  30  or  35  experts  ( Kruttschnitt; 3117 

Rates  (Hill) 1478 

Rates  in,  twice  what  they  are  in  the  Uniteti  States  (Kruttschnitt)  . . .  3117 
State  made   rates:    extract  from    New  York    Sun,   May  21,   1905 

(New  York  Sun) 3452 
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FBEE  PASSES:  Pt«e. 
Testimony  relative  to — 

Condemned  (Stickney) 2129 

Should  be  stopped  (Elliott) 3281 

FBENCH    RAILWAYS.      HOW    THEIB    OPERATION    IS    CON- 
TROLLED BY  GOVERNMENT   REGULATIONS: 

(AppendixC;  Vol.  V) 265 


,  H.  R.,  railroa^l  conductor,  Beaver  FrIIh,  Pa.,  representing 
Brotherhoods  of  Locomotive  Engineers,  Firemen,  Conductors  and 
Trainmen: 

Tutimanif  of 3141,3160 

Additional  statement  of,  aa  the  representative  of  230,000  railroad 
emplovees.    An  appeal  for  the  fuvorable   consideration  of  Senate 

bill4092 3160 

Employees — 

Doctrine  of  contributory  negligence  has  outlived  its  usefulnees..     3144 
European  countries  have  employers'   liability  laws  and  some 

ref juire  employer  to  insure  against  acxndent 3144 

Liability  of  carriers 3141 

"Relief  contracts,"  funds  under  which  paid  more  than  80  per  cent 
come  from  emplovees  and  railroads,  the  balance  not  well  man- 
aged  \ 3148 

Senate  bill  4092,  embodying  recommendations  of  organizations  of.    3141 
Iowa — 

Accidents 3215 

Accommodations  for  |>assengers 3217 

Comparati  ve  statistics 3218 

Highway  and  farm  cntssings 3214 

Information  with  referemH>  to  movement  of  paFsenger  trains 3216 

InsiHH^tion  of  railways 3217 

Interlocking  devices 3214 

Intenirlmn  railways 3215 

New  lines 3214 

Return  passes  for  shippers  of  live  stock 3215 

New  York — 

Report  of  committee  of  Chamber  of  Commerce  of,  opposed  to 

granting  increase  of  power  to  Commission 3207 

Railroads — 

Liability  for  accidents  toemployees 3141 

Rate  making — 

New  York  Chamber  of  Commerce  opposed  to  granting  it  to  Com- 
mission      3207 

GARDNER,  GEORGE  S.,  I^aurel,  Miss.,  vellow-pine  lumber  manufacturing: 

Testimony  of 1 1627 

Lumber  rates,  complained  of  advance  east  of  Mississippi 1627 

Rate  making.  Commission  should  have  power  to  fix  rate  on  complaint 

and  hearing 1630 

Rebates,  ** tap-line  allowance*'  on  lumber 1629 

River  rates — 

Blanket  rates 1629 

Commission  dei*ided  in  favor  of  shipfiers,  but  they  have  no  re- 
course under  present  law 1628 

Rebates  given  in  some  instances  called  **  tap-line  allowance*' .  1628, 1633 

When  rates  went  up  price  of  lumber  went  down 1633 

GARRISON,  OLIVER  S.,  president  Big  Muddy  C'oal  and  Iron  Company; 
chairman  Illinois  Coal  Operatives'  A8S(x;iatidn: 

Teslimmyof 1811,1952 

Corrects  figures  in  former  statement 1952 

Rate  making — 

Merchants  and  others  interested  are  satisfied  with  present  rates. .  1812 

Opposed  to  changing  present  method  and  giving  it  to  Commission.  1812 

Trained  traffic  men  only  able  to  deal  with  it 1812 

Rates— 

For  same  distance  ( for  coal )  rate  is  less  south  than  west 1813 

Our  interstate  rates  more  favorable  on  coal  than  State  rates 1813 

Situation  satisfactory  to-day 1812 
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GARRISON,  OlilVER  S.— Ck)ntinaed.  F^««- 

Testimony  of— 
Kelmtes — 

Have  not  known  of  any  since  passage  of  Elkins  law;  prior  to  that 
heard  of  them 1811,1814 

OARVIN,  H.  C,  secretary  and  manager  of  the  Bay  State  Milling  Company, 
Winona,  Minn.: 

Testimony  of 1546 

Rebates  have  been  wiped  out  since  Elkins  law 1547 

OART,  £.  H.,  residence  New  York  City,  and  president  of  board  of  directors 
and  member  of  finance  commission  of  U.  S.  Steel  Corporation: 

Testimony  of 3074 

Rate  makins — 

Satisfied  with  present  rates 3015 

Rebates — 

None,  so  far  as  I  know;  some  complaints  of  terminal  and  switch 

charges 3075 

United  States  Steel  Company — 

Plants  owned  by 3078 

Why  it  is  able  to  make  a  lower  price  in  Canada  and  Mexico  than 
in  United  States 3084 

GATES,  ROBERT,  from  Tennessee,  representing  industrial  immigration 
department  of  Louisville  and  Nashville  Railroad: 

Tutimonyof. 2979 

Louisville  and  Nashville  Railroad — 

Immigration  on  line  of 2985 

Industrial  statistics  as  to  localities  on 2985 

Rate  making — 

Best  interest*  of  country  served  under  present  system 2984 

Conditions  favorable  for  Southern  States 2986 

Dangerous  to  intrust  to  Commission 2980 

When  one  rate  is  changed,  numerous  others  must  be;  hence  gen- 
eral power 2980 

Rebates — 

Urging  enforcement  of  law,  and  against  rate  catting 2980 

States- 
Policy  of  some  commissions  criticised 2982 

GERMANY: 

Testimony  relative  to — 

Government  control  in,  has  driven  traffic  to  the  water  (Acworth) 1861 

Numl)er  of  miles  of  railroad  (Meyer) 1580, 1683, 1691 

Railroad  information  difficult  to  get  (Tuttle) 938 

Rates  in  (Hill) 1478 

Rates,  receipts  of  her  railways  from  1880  to  1899,  compared  with  rail- 
ways of  the  United  States  (Meyer)  1686 

Water  and  rail  transportation  compared  ( Bacon ) 1794 

GILCHRIST,  F.  L.,  lumber  business,  Kearney,  Nebr.: 

TeHimonyof. 2185 

Rate  making — 

Opposed  to  change  in 2185 

Rates- 
Complaints  of  rates  being  too  high 2185 

Do  not  complain  of 2185 

Rebates — 

None  now,  nor  discriminations  to  my  knowledge 2185 

GLSASON,  H.  L.,  fruit  grower  and  shipper,  Hartford,  Mich.: 

Testimony  of. 2865 

Private  car  line  systems — 

Armour  car  line  rates  to  different  points 2858 

Could  have  brought  petition  of  every  grower  in  district  in  favor 

of  Armour  car 2866 

Have  two  receipts  showing  difference  between  free  car  and  Ar- 

moorcar;  latter  |8. 50  more 2866 

Idng  capacity  Armoor  car  about  5  tons 2856 
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GLEASON,  H.  L.— Continued.  Pace. 

Testimony  of — 

Private  car  line  systems— Continued. 

$100  to  1150  more  net  to  shippers  in  large  icring  capacity  car  than 

in  small 2857 

Santa  Fe  refrigerator  cars  not  used  for  eastern  8hi[)ments,  but 
Armour  car  for  any  point 2868 

GOUIiD  STSTEM: 

Testimony  relative  to^>- 

Do  not  know  of  a  single  case  where  the  rate  is  held  imreasonable 
per  se  by  shipi)ers  except  Texas  live  stock  (Bird) 2284 

GOVEItNMENT  INSPECTORS: 

Tedimony  relative  to — 

Appointment  and  duties  suggested  (Morawetz) 830, 843 

Thmk  their  employment  useless  (Tuttle) 954 

GOVEItNMENT  OWNERSHIP: 

Teyf'nnony  relalive  to — 

Assumption  of  any  rate-making  power  by  the  Government  is  a  long 

step  toward  ownership  (Hines) 1186 

Australia,  experience  of  ( Meyer) 1587 

Canada's  experience  (Tuttle) 999 

Cattlemen  do  not  de^sire  ( Harris) 1529 

ConHidered  ( Ramsey ) 2155 

Country  would  not  prosper  under  (Ramsey) 2150 

Do  not  believe  in  it  for  this  country,  but  in  a  moderate  reasonable 

[mblic  control  ( Ripley ) 2334 

Financial  <*on8iderations  (Cummins) 2107 

If  it  ever  comes  it  will  Ix^  when  the  jx»ople  get  idea  that  railroads  are 

too  stronjj  for  commission  and  courts  (Fi&r) 3346 

In  fond^n  countries  ( Meyer ) 1620 

Not  willing  to  have  tried  (Tuttle) 998 

Opposed  to — 

Bradley 2835 

Meyer 1617 

Political  ccmtrol,  principal  objection  to  (Cummins) 2106 

Trussia,  experience  of  (Meyer) 1554,  1612 

Were  one  head  p<»8sible,  not  as  many  tariff  changes  as  now;  but  it 

would  \ye  duty  of  Government  to  improve  conditions  more  than 

now  because  we  want  to  develop  country  (Lincoln) 1297 

GOVERNMENT  REGULATION: 

Tfiitiinouy  relative  to— 

A ustralia  ( Meyer) 1587 

Believe  Government  should  have  supervision  of  freight  charges  and 

tariffs  (Hiland) 1327 

France  (Meyer) 1585 

France,  result  in,  and  compared  with  United  States  (New  York  Sun)  3452 
Has  brought  into  politics  the  question  of  reasonable  rates,  and  the 

conflict  of  sectional  interests  (Meyer) 1553 

I  las  resulted  in  preference  to  the  near-by  district  ( Meyer) 1613 

Officials,  more  employed  under  (Ramsey ) 2150 

Opposeil  to  (Meyer) '. 1617 

Prussia  (Meyer)  1554,1619 

Rates  recommended  (Cowan) 55 

Rates  under  ( Ramsey ) 2 150 

Representative  Esch'and  Cominipsioner  Prouty  quoted  (Tuttle)  ...  908,985 

Result  has  been  to  paralyze  commerce  to  avefv  large  extent  (Meyer)  1553 

Under  it  group  rating  would  undoubtedly  be  alx>lisned  (Meyer). . . . .  1613 
Under  it  there  would  be  infinite  conflict  of  interests  between  different 

localities  (Meyer) 1614 

Ultimate  result  nas  been  that  rates  have  become  inelastic  and  finally 

ceased  to  decline  ( Meyer) 1553 

Would  lead  to  confusion  and   disturbance  in  the  business  wotld 

(Meyer) 1616 

GOVERNMENT  SHIP  BUILDING: 

Not  economic-al  (Tuttle) 1000 

BY — VOL  4—05—65 
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GRAIN:  ^*^ 

Testimony  relatire  to — 

Average  rates  on  (Newcomb) 3542 

Meth(Kl  of  exporting  and  fixine  rates  ( Harris) 1647 

Middleman  is  being  eliminated  ( Bird) 2277 

Differential  in  favor  of  New  Orleans  as  against  New  York  of  something 

Iike7cent8  (Fifer) 3354 

7-cent  rateon  grain  to  New  York  was  ruinous  (Fifer) 3350 

OBEAT  BKITAIN  (see  also  England): 
Testimony  relatire  to — 

Railroads  finest  in  world  and  privately  owned;  extent  of  Government 

control  of  rates  (Tuttle) 938 

Rates  high  and  distances  short  (Tuttle) 918 

Rates  in  (Hill) 1478 

aBEAT  NOBTHEBN  BAIL  WAY: 

Testimony  relative  to — 

Average  rates  of,  will  compare  favorably  ( Hill) 1474 

Basis  of  dealing  with  branch  lines  ( Hill) 1495 

Branch  hnes  (Hill) 1494 

Capitalization  (Hill) 1504 

Discriminations  necessary  (Hill) 1474 

Growth  of  its  business;  were  carrying  flour  from  Minnesota  to  the 
Orient,  but  Commission  affixed  a  condition  that    stopped    that 

(Hill) 1475,1479,1497 

Has  its  own  refrigerator  cars  (Hill) 1504, 1521 

Has  no  private  car  lines  ( Hill) 1504 

Its  local  and  through  freight  ( Hill)  1503 

Leads  in  reduction  of  rates  (Hill) 1520 

Mileage  (Hill) 1504 

Very  little  complaint  of  their  charges;  rates  in  northern  and  north- 
western part  of  country  generally  satisfactory  ( Harris) 1536, 15^^ 

When  it  takes  private  car  already  loaded,  basis  of  charges  (IHU) 1505 

Where  incorporated,  and  States  it  operates  in  ( Hill ) 1522 

GBINNELL,  WILLIAM  MOBTON,  lawver,  bond  and  stock  holder,  indi- 
vidually and  as  trustee,  in  several  railroads  and  industrial  companies 
and  banks,  etc. : 

Testimony  of 2227 

European  railroads — 

Capitalization 2233 

Freight  rates 2234 

Railroads — 

Average  earnings  per  ton  per  mile 2230 

Best,  and  rat^s  lowest  in  world 2233 

Bonded  debt 2232 

Employees,  number  of 2232 

Mileage,  United  States 2229 

Numl>er  of  stockholders 2231 

Operating  expenses 2232 

Overcapitalization  discussed 2232 

Rates,  article  from  North  American  Review 2236 

Rates  much  lower  here  than  in  Phirope 2231 ' 

Securities  held  by  savings  banks,  insurance  companies,  and  edu- 
cational institutions  (table) 2232 

Wages  highest  in  world 2233 

Wages  paid,  by  years  (table) 2232 

Railway  rates — 

Article  by  William  Morton  Grinnell  published  in  North  Amer- 
ican Review 2234 

Rate  making — 

By  a  commission  would  be  a  double  delegation  of  power 2228 

No  further  legislation  needed 2228 

Opposed  to  any  commission  being  granted  the  power 2227 

GBOTE,  WILLIAM,  Elgin,  111.: 

Tedimonyof... I543 

Rate  making,  object  to  its  bein^  intrusted  to  Commission;  people  now 

in  charge  of,  have  grown  up  in  business , 15i4 
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GBOTB,  WILLIAM— Gontinaed.  P>«e. 

Testimony  of— 

Rat^  reasonable  and  low  enough 1545 

Rebates — 

Not  allowed  since  Elkins  law 1545 

OT7BNET,  F.  S.,  fruitgrower,  Hart,  Mich.: 

Testimony  of 2859 

Private  car-line  systems — 

Armour  service  best  we  ever  had;  satisfied 2859 

Commission  men  never  paid  excessive  freight  of  which  they  com- 
plain      2859 

In  1900  commission  men  complained  of   Armour's;  Armour's 
stopped  service;    growers   ap|)ointed    committee  and  service 

resumed 2860 

Method  in  which  growers  conduct  business  with  Armour  lines. . .     2859 
We  know  how  Armour  car  is  from  time  it  leaves  our  station  till  it 
reaches  Boston 2860 

HADLEY,  A.  T.,  LL.  D.: 

Testimony  of 1883 

American  roads  not  so  strong  as  formerlj^ 1886 

Article  from  the  Boston  Evening  Transcript,  April  1,  1905.     Hailroad 

n»gu  1  ation 1 884 

A  weak  point 1886 

Measures  of  public  control 1887 

Complaints  of  the  public 1884 

Monopoly  that  cripples 1887 

Railroad  court,  plan  favored 1890 

Right  to  make  rates  admitted,  but  little  good  would  result 1888 

Reply  of  the  railroads 1885 

Shall  Interstate  Commerce  Ck)mmission  beendowed  with  greater  power.  1887 

Semijudicial  commission  not  a  success 1890 

Towiisend  bill,   the  principle  contained  in,  is  favorecl,  but  not  the 

specific  application 1889 

Where  reply  rings  true 1885 

Why  the  owner  should  initiate  rates 1889 

HAGEBMAN,  JAMES: 

Statement  of,  how  to  fix  reasonableness  of  rates Ill 

HAJIBIS,  JOHN  F.,  Chicago: 

Testimony  of. 1644 

Foreign  commerce,  method  of  exporting  grain  and  fixing  rates 1647 

Grain,  metho<l  of  exporting  and  fixing  rates 1647 

Rate  making- 
Believe  power  should  be  left  to  railroads 1649 

Would  have  t  o  be  many  commissioners,  if  intrusted  to  them 1650 

HABBIS,  W.  A.,  general  representative  of  the  American  Shorthorn  Breed- 
ers' Association: 

Testimony  of 1528 

Consolidation;  more  railroads  are  consolidated  the  better  they  will 

work  toward  simplicity  of  action 1540 

Government  ownership,  cattlemen  do  not  desire 1529 

Great  Northern  Railway,  very  little  complaint  of  their  charges;  rates 
in  northern  and  northwestern  part  oi  country  generally  satisfac> 

tory  1536,1538 

Interstate  Commerce  Commission,  essential  thing  is  to  give  power  to 

fix  rates 1535 

National  Live  Stock  AsBOciation,  complaint  of  railroad  service;  inequi- 
table rates 1530 

Railroads — 

Too  frequent  unloading  of  cattle  now  required;  forty  hours  better 

t  ban  twenty-eight 1539 

Unreasonable  to  require  more  than  one  man  for  two  cars  of  cattle.    1538 
Rate  making — 

Do  not  think  there  is  any  occult  mystery  about  fixing  rates ..    1534 

Should  be  intrusted  to  a  disinterested  tribunal 1531 

Rates,  complaint  of  high,  in  West  and  Southwest  for  moving  young 
catUe 1530,1532 


3854      CONSOLIDATED  INDEX  OF  VOLUMES  1  TO  6. 

HEARINGS:  P^ire. 

Testimony  relative  to — 

Ample  in  Fifty-sixth,  Fifty-seventh,  Fifty-eighth  Congresses  (Baoon)  5 

By  Industrial  Commission,  and  report  (Bacon ) *. 6 

HEARNE,  F.  J.,  chairman  and  president  of  the  Colorado  Fuel  and  Iron 
Company  of  Colorado: 
Tedimonjf  of 3069 

Discriminations — 

Alleged  in  Colorado  Fuel  and  Iron  Company;  case  reviewed 3071 

Rate  making— 

Entirely  satisfied  with  present  conditions  and  opposed  to  extend- 
ing power  to  Commission  ( Hearne) 3070 

Rebates — 

Think  entirely  ceased  since  Elkins  law 3070 

HENDRICKSON,  F.  C,  of  Cumberland,  Md.,  attorney  at  law  and  secretary 
of  freight  and  tram^portation  committee  of  associated  merchants: 

TeJitimonn  of 3606 

Baltimore  and  Ohio  Railroad,  on  which  Cumberland  has  to  depend 
entirely,  is  wholly  exempt  from  taxation  in  Maryland;  yet  it  charges 
Maryland  coal  15  cents  more  to  tide  water  than  it  does  the  more 
distant  points 3606 

HETTBTEAXT,  EMLLE  M.,  president  of  the  Orleans  Railway;  delegate  to 
the  International  Railway  Congress,  Washington: 
New  York  8un  article  by 3452 

HIGBIE,  BOBEBT  W.,  renre.seiiting  National  Wholesale  Lumber  Dealers* 
Association  and  New  York  LumT)er  Trade  Association: 

TeMimony  of 1870 

Discriminations — 

Against  shippers;  cases  cited 1877 

Interstate  Cotnmerce  Commission — 

Lost  some  of  its  best  members  because  their  con  lusion  not  worth 

the  paper  it  was  written  on 1875 

Legislation — 

Additional,  recommended  to  regulate  rates  by  National  Wholesale 

Lumber  Dealers'  Association 1871 

National  Wholesale  Lumber  Dealers'  Association — 

Resolutions  of,  favoring  the  giving  of  increased  powers  to  Com- 

mission 1871 

New  York — 

Commission,  a  board  of  investigation,  has  not  power  to  fix  rates; 

powers  stated 1887 

Private  car-line  systems — 

No  power  in  present  law  to  compel  them  to  make  proper  chai^ges 

or  regulations 1875  * 

Rate  making — 

Favor  placing  final  power  out^^ide  of  railroads 1874 

Perhaps  better,  in  interest  of  time,  to  take  case  directly  to  the 

court  and  have  the  rate  fixed,  not  inflexibly 1880, 1881 

"President  Roosevelt  and  railroad  rates'*  (New  York  Sun  edi- 
torial)      1874 

Provision  suggested  that  a  rate  should  not  be  charged,  except  by 

lowering  it,  without  applying  to  the  court 1883 

Should  l)e  in  the  railroads  in  first  instance  but  not  in  the  last 1872 

Should  be  intrusted  to  Commission,  subject  to  judicial  appeal;  ex- 
tract from  address  of  President  Iladley,  pf  Yale  College 1879 

Transi)ortation  should  be  treated  like  any  other  commodity 1872 

Rebates — 

Resti^  with  railroads  to  abolish;  Elkins  law  sufficient 1875, 1877 

HILAND,  JAMES  H.,  third  vice-president  Chicago,  Milwaukee  and  St 
Paul  Railway,  in  charge  of  traffic: 

Testimony  of 1316 

Chicago,  Milwaukee  and  St.  Paul  Railway — 

Do  not  think  it  owns  stock  on  basis  of  allow^aace  to  connecting 
roada 1335 
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HILAND,  JAMES  H.— Continued.  P<«e. 

Testimony  of — 

Chicago,  Milwaukee  and  St.  Paul  Railway— Continued. 

nas  7,000  miles  in  system;  States  in;  if  we  could  carry  loaded 
cars  in  both  directions  could  reduire  rates 1322 

Never  had  contention  with  Commistjion;  so  far  as  known,  no 
ground  of  complaint  against  Commission 1330 

No  contract  arrangement  with  private  lines;  arrangement  runs 
during  life  of  prevailing  rate 1335 

No  genera]  complaint  of  its  rates;  no  trouble  in  agreeing  on 
through  rates 1339 

Own  about  1,200  refrigerator  cars  and  about  500  vegetable  cars  . .     1335 
Differentials — 

A  sort  of  truce  or  armed  neutrality;  result  if  aboIiHhed 1324 

From  interior  to  Gulf  and  Atlantic  ports;  many  factors  necessary 

to  ascertain  what  is  fair .* 1323 

Esch-Townsend  bill — 

Power  to  fix  rate  in  given  case  would  lead  to  great  many  other 
changes;  effect  of  changing  Chicago  rates  ^ 1326 

Provision  for  division  of  rat^  criticised 1339 

Government  control — 

Believe  Government  should  have  supervision  of  freight  chai^ges 

and  tariffs 1327 

Interstate  Commerce  Commission — 

After  it  had  condemned  a  given  rate  and  court  had  sustained 
order,  carrier  would  be  required  to  make  sul)£ttantial  reduction; 
if  conditions  changed  railroad  could  change  rate,  subject  to 
review  by  Commission  and  court;  might  be  half  a  dozen  rail- 
roads involved 1329 

Do  not  believe  possible  for  Commission  to  establish  interstate 
rates  in  all  parts  of  United  States  in  etiuitable  manner  without 
knowledge  of  local  conditions;  must  use  mileage  basis;  diffi- 
culties illustrated 1317,1329 

Embarrassment  encountered  in  carrying  out  orders  by  reason  of 
inability  to  maintain  the  correlative  parity  of  rates 1326 

Objection  to  placing  rate-making  power  in  hands  of 1316 

Rate-making  power  would  enable  Commission  to  limit  earning 
('a[)acit}r  of  railroads  without  corre8i)onding  benefit 1317 

Rate-making  power  would  change  railroad  geography;  destroy 
wealth  by  destroying  correlation  of  rates  established  by  years 
of  exi)erience 1317 

Minimum  rdtes;  no  remedy  has  Ix^n  applied  for  establishing  . . .     1322 
Present  law — 

If  enforced  there  would  not  be  any  ground  for  general  reduction 
in  rates,  or  placing  in  Commission  power  to  make  arbitrary 
rates 1322 

If  enforced  will  accomplish  all  the  public  requires;  railroads  only 
too  glad  to  comply  with 1330 

We  recognize  principle  of  existing  law  which  authorizes  prohibi- 
tion of  unreasonable  rates * 1327 

While  maxiumm  rates  have  been  made,  no  remedy  has  l>een 

applied  for  establishing  minimum  rates 1322 

Private  car-line  systems — 

All  kinds  hauled  over  Chicago,  Milwaukee  and  St.  Paul  Railway; 
prices  paid 1332 

Complaints  in  reg^ard  to  shipping  cattle 1335 

Do  not  believe  shippers  are  cheated  by 1332 

Know  of  no  special  complaints  of  charges  for  service 1335 

Railroads  make  rates  for  carrying  commo<lities 1334 

Whether  they  should  be  under  control  of  interstate-commerce  act.     1333 
Rate  making — 

Complaints  not  so  much  of  rates  being  unreasonable  as  that  dis- 
criminations and  preferences  are  shown 1321 

Distance  rate  would  be  particularly  hard  on  western  country 1321 

Depends  entirely  upon  conditions  that  exist  in  localities 1320 

If  Commission  vested  with  power  asked  it  would  be  obl^ed  to  fix 
rates  with  reference  to  clistance;  that  would  necessarily  build 
up  one  dty  rather  than  another .%. » 1324 
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GRAIN:  ^^^ 

Testimony  relative  to — 

Average  rates  on  (Newcomb) 3542 

Method  of  exporting  and  fixing  rates  ( Harris) 1647 

Middleman  is  being  eliminated  (Bird) 2277 

Differential  in  favor  of  New  Orleans  as  against  New  York  of  pomething 

like  7  cents  (Fifer) 3354 

7-cent  rate  on  grain  to  New  York  was  ruinous  (Fifer) 3350 

OBEAT  BBITAIN  (see  also  England): 
Testimony  relative  to — 

Railroads  finest  in  world  and  privately  owned;  extent  of  Government 

control  of  rates  (Tuttle) 938 

Rates  high  and  distances  short  (Tuttle) 918 

Rates  in  (Hill) 1478 

aBEAT  NOBTHEBN  BAILWAY: 

Testimony  relative  to — 

Average  rates  of,  will  compare  favorably  ( Hill) 1474 

Basis  of  dealing  with  branch  lines  ( Hill) , 1495 

Branch  lines  (Hill)  1494 

Capitalization  (Hill) 15(M 

Discriminations  necessary  ( Hill) 1474 

Growth  of  its  basinet;  were  carrying  flour  from  Minnesota  to  the 
Orient,  but  Commission  afiixed  a  condition  that    stopped    that 

(Hill) 1475,1479,1497 

Has  its  own  refrigerator  cars  (Hill) 1504, 1521 

Has  no  private  car  lines  (Hill) 1504 

Itslocaland  through  freight  (Hill)  1503 

Leads  in  reduction  of  rates  (Hill) 1520 

Mileage  (Hill) 15(M 

Very  Tittle  complaint  of  their  charges;  rates  in  northern  and  north- 
western part  of  country  generally  satisfactory  ( Harris) 1536,  \b'^ 

When  it  takes  private  car  already  loaded,  basis  of  charges  (Hill) 1505 

Where  incorporated,  and  States  it  operates  in  ( Hill) 1522 

OBINNELL,  WIIiLIAM  MOBTON,  lawyer,  bond  and  stock  holder,  indi- 
vidually and  as  trustee,  in  several  railroads  and  industrial  companies 
and  banks,  etc.: 

Testimony  of 2227 

European  railroads — 

Capitalization 2233 

Freight  rates 2234 

Railroads — 

Average  earnings  per  ton  per  mile 2280 

Best,  and  rates  lowest  in  world 2233 

Bonded  debt 2232 

Employees,  number  of 2232 

Mileage,  United  States 2229 

Numl>er  of  stockholders 2231 

Operating  expenses 2232 

Overcapitalization  discussed 2232 

Rates,  article  from  North  A  merican  Review 2236 

Rates  much  lower  here  than  in  Europe 2231  * 

Se<*uritics  held  by  savings  banks,  insurance  companies,  and  edu- 
cational institutions  (table) 2232 

Wages  highest  in  world 2233 

Wages  paid,  by  years  (table) 22:i2 

Railway  rates — 

Article  by  William  Morton  Grinnell  published  in  North  Amer- 
ican Review 2234 

Bate  making — 

By  a  commission  would  be  a  double  delegation  of  power 2228 

No  further  legislation  needed 2228 

Opposed  to  any  commission  being  granted  the  power 2227 

GBOTE,  WILLIAM,  Elgin,  111.: 

Tutimony  of 1643 

Rate  making,  object  to  its  being  intrusted  toCommiesion;  people  now 

in  charge  of,  have  grown  up  in  business , 1544 
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Tefftmony  of—  P«««- 

Interstate-commerce  law  provides  for  publication  of  terminal  charges 

separately;  never  saw  a  schedule;  law  not  enforced 1515 

Long  and  short  haul;  advantage  in  long  haul  in  that  a  20-mile  haul 

covers  the  same  terminal  service  that  a  2,000-mile  haul  covers 1503 

National  incorporation  act,  advantages  of 1522 

Oriental  trade — 

Competing  lines  in  the  Orient 1510 

Increasing 1498 

Panama  Canal  will  be  of  advantage  to  ports  on  Gulf  and  along  Atlantic 

Heacoast,  say,  for  150  miles  inland 1520 

Private  <*arline  systems — 

Every  railway  officer  should  be  disqualified  from  having  any  in- 
terest in  any  large  producer  of  traffic  on  his  line 1521 

If  present  law  is  enforced,  not  one  of  them  could  exist  a  moment.     1486 
Railroads — 

l)ilfi(Milty  of  getting  capital  to  build  more  trunk  lines 1494 

Do  not  cripple  their  business 1481 

legislation  that  would  protect  lives  of  people  traveling  would  be 

useful 1487 

No  other  property  has  to  fight  so  hard  for  its  life 1489 

Not  getting  such  returns  as  some  people  suppose 1484 

Protection  of  life  and  property  provision  could  he  workeil  out  so 

as  to  remove  nine-tenths  of  losses  of  life  or  injuries 1524 

Rates  here  about  40  per  cent  of  the  average  in  Europe;  with  rea- 
sonable latitude  will  go  lower 1478 

Receipts  for  tran.«porting  car  of  coal  compareil  with  those  for 

transporting  mail  car 1482 

Traffic  for,  in  1894  compared  with  1904 1479,1498 

Traffic  men  are  paid  $30,000  to  $50,000  a  year;  worth  it 1481 

Wages  and  material  higher  than  in  Europe 1478 

Who  will  put  money  into,  when  every  dollar  invested  is  threat- 
ened with  having  control  taken  away  and  handed  over  to  a 

(commission  absolutely  incompetent? 1481 

Rate  making-' 

Allow  the  railroad  companv,  under  scrutiny  of  an  intelligent  com- 
mission to  make  late;  if  complained  of  as  too  hi^h,  take  the 
company  promptly  to  court;  if  charge  proved,  punish  quickly.     1493 
Can  not  imagine  greater  misfortune  than  to  attempt  to  fix  rates 

bylaw 1486 

Conditions  vary  almost  daily 1473 

Correct  basis  is  a  fair  return  on  value  of  road  and  equipment 1505 

If  C>)mmission  will  insist  that  railroad  shall  carry  all  the  traffic 
it  can  at  rate  affording  fair  return,  you  will  get  rates  down 

quicker  than  any  other  way 1485 

If  power  is  given  to  fix  a  future  rate,  that  will  establish  that  rate 

and  it  will  not  go  down  afterwards 1486 

Low  rate  in  Minnesota  and  Dakota  on  grain  helps  those  States  ..    1484 

Ix)w  rate  in  Texas  on  cotton  helps  Texas 1484 

IjOw  rate  on  coal  and  hard-wood  lumber  from  West  Virginia  will 

help  West  Vii^inia  more  than  anjrthing  else 1484 

Only  basis  for  low  rates  is  low  cost  of  producing 1473 

Oriental  exports  and  imports  (statistiod  tables) 2240 

Power  to  borrow  money  for  necessary  railroad  facihties  would  be 

destroyed  if  Commission  allowed  to  fix  rates 1499 

Question  of  rate  being  high  or  low  is  a  question  of  fact 1486 

Rate  reasonable  to-day,  tomorrow  may  be  unreasonable 1484 

Some  elements  to  be  considered 1507 

Value  of  service  determined  by  density  of  traffic 1473 

Rates- 
Here  lowest  in  the  world 1478 

If  reasonable  latitude  given  to  railroads,  think  rates  will  go 

lower 1478,1496 

In  Great  Britain  compared  with  United  States 1478 

On  coal 1488 
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Testimony  of— 

Rate8 — Continued. 

Reduction  in  ten  years  in  railroad  transportation  in  Unite<l  States 
greater  than  in  anytliing  elwj;  wages  have  advanced  47  per  cent.     1520 
Rebatt^s — 

Elevator,  terminal  and  jjrivate  car  lines  covered  by  present  law; 

all  needed  is  to  put  law  in  motion 1516 

Have  lx*en  nractically  abandoned  since  passage  of  Elkins  Act 1516 

Private  car  lines  could  not  exist  if  present  law  were  enforced 1486 

Russia,  rate-8 1478 

Terminal  charges — 

Commisjsion  can,  under  existing  law,  inquire  into  terminal  charges; 
but  they  are  too  busy  seeing  if  they  can  not  get  right  to  make 

rates 1500 

Commission  has  abundance  of  power  to  take  up  question  of  any 

f)art  of  charge  and  test  its  reasonableness,  like  the  cha?^  to 
and  a  bushel  of  wheat  below  Harlem  River  winch  is  more  than 
to  bring  it  there  from  Chicago 1500 

HINES,  EDWABD  W.,  attorney  at  law,  of  Washington,  D.  C: 

Stat^Miient  of,  referred  to  in  testimony  of  Walker  D.  Hines 1076 

Long  and  short  haul — 

Disregard  of,  in  certain  sections;  built  up  by  waterways  (Lin- 
coln)       1241 

HINES,  WALKER  D.,  attorney  for  Atlantic  Coast  Line,  formerly  first 
vice-president  I^ouisville  and  Nashville  Railroad  Company: 

Testimony  of, 235,  1007,  1099 

Analysis  of  Esch-Townsend  bill 235 

Arbitrarios  defined;  allowe<l  for  originating  freight 1017 

Congressional  debates  relating  to  giving  rate-makine  power  to  Inter- 
state Commerce  Commission,  compiled  by  Edwara  W.  Hines 1076 

Court — 

Better  for  Commission  to  get  order  from,  in  first  instixnce lOTiO 

Delay  in;  reasons  for 10;K? 

Has  found  orders  of  Commission  to  be  unlawful 1010 

Differentials — 

A  public  tribunal  can  have  no  sufficient  basis  on  which  to  appor- 
tion business  between  competing  localities 1116 

Are  practical  outcome  of  competition 1 109, 1112 

Frequently  need  modification  on  account  of  new  conditions 1113 

Government  could  only  enforce  differentials  by  fixing  abs^>lute 
rates  and  prohibiting  railroads  from  reducing  or  changing  tliem. 
This  would  stop  competition  and  make  rates  hopelefflly  in- 
elastic       1119 

Government  differentials  would  prefer  ports  of  one  State  over 

those  of  another,  contrary  to  the  (/onstitution 112:i 

Government-made  differentials  would  injuriouslv  affect  commer- 
cial and  industrial  as  well  as  railroad  competition 1 121 

Ordinary  basis  of  railroad  regulation  does  not  exist  as  to  control- 
ling differentials  l>etween  comjx»ting  lines 1115 

Power  to  make  differentials  would  inject  a  sectional  and  political 

feature  into  railroad  regulation 1121 

Discrimination  in  rates — 

Between  localities;  (jrders  made  by  Commission 1016 

Railroad  does  not  make  discrimination;  it  exists  independently  of 

the  railroad 1 100 

Esch-Townsend  bill — 

Attempted  restrictions  on  judicial  review  which  do  not  exist  as  to 

the  most  drastic  State  laws 1159 

Evinced  the  essentially  unjust  purfx^se  of  putting  the  rate  into 

effect  in  advance  of  judicial  review 1160 

Not  only  made  no  provision  to  prevent  rebates,  but  would  actually 

have  encouraged  them 1165 

Would  have  caused  long  period  of  litigation  and  uncertainty  as  to 
state  of  the  law 1167 
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Testhnony  of — 

Government  ownership — the  assumption  of  any  rate-making  power  by 

the  Government  is  a  long  step  toward  ownership 11 86 

Injunction,  rem<'dy  for  rebates 1036 

Int  .^rstate  Commerce  Comniission — 

As  to  alienation  that  rate-making  power  was  e^en-ised  by  Com- 
mission for  ten  years \ 1026 

Expressions  of,  have  had  great  effect  in  demand  for  legislation; 

re|)<)rt  and  s)>eeches  cite<r 1021 

In  jrreat  majority  of  cases  railroads  comply  with  order  made  by.     1010 
Letter  (iSenate  Doc.  257;  58th,  2d)  alleging  increase  in  revenues  of 

railroads  due  to  increase  in  rates  ( Hines) 1046 

Methods  of  computation  criticised 1099 

Not  projK)8ed  when  act  was  passed  to  give  them  rate-making 

power 1026 

Opposed  to  Commission  having  control  of  rate  making 1023 

Orders  made  by,  siuite  maximum  rate  ciise,  discussed 1013 

Orders  of,  **  partially  complied'*  with;  only  15  out  of  40 1029 

Ferhaps  2,000  cases  settled  without  formal  hearing v..     1017 

Serious  delay  in  cases;  will  be  more  if  given  rate-making  power  .     1032 
Theory  of  pn^sent  law  is  that  Commission  is  assistant  to  complain- 
ants, and  it  resorts  to  court  to  compel  compliance 1010 

Interstate-commerce  law — 

As  amended  by  El  kins  Act,  affords  a  remarkable  method  of  deal- 
ing with  any  tariff  unreasonably  high  or  unjustly  discriminating.     1009 
Better  for  Commission  to  get  order  from  court  in  first  instance. . .     1059 

1  las  been  of  substantial  value 1012 

LalK>r  and  materials,  advances  in,  constitute  a  far  higher  percH.*utage 

than  advances  in  rates 1042 

Legislation  — 

Demand  for,  grows  out  of  misconception  of  scope  of  present  law, 

and  luicause  of  rebates 1034, 1039 

** Legislative"  argument  ( Ilines) 3778 

Practically  all  demands  for  additional,  due  to  expressions  of  Com- 
mission ;  reports  cited 1019 

Lonjr  and  short  haul — 

1  las  been  no  di8ap|)earance  of  the  competition  or  conditions  neces- 
sitating the  less  rates  for  the  longer  haul 1103 

Li'ss  charge  for  competitive  long  hauls  is  on  same  theory  as  less 

charge  for  low-grade  traffic 1099 

Long-haul,  comiM'tition  business  is  not  carrie<l  at  a  loss,  and  is  not 

a  charge  on  short-haul  business 1102 

Present  law  affords  ample  remedy  for  any  wrongful  departure 

from  long  and  short  haul  principle 1107 

Present  long  and  short  haul  law  is  the  only  just  and  practicable, 

on  that  subject 1108 

Louisville  and  Nashville  System — 

Atlantic  Coast  Line  has  come  into  its  control 1065 

Has  generally  complied  with  order  of  Commission;  excep- 
tions    1011,1018 

Missouri  River,  basis  of  rates 1044 

Kail  road  combinations  have  existed  for  many  years;  attention  called 
to  statement  of  ex-Senator  Chandler  printed  as  S.  Doc.  39,  first 

session  Fifty-fourth  Congress.     Do  not  lead  to  advances 1062 

Railroads — 

Are  subject  to  far  more  control  and  are  far  more  sensitive  to  pub- 
lic opmion  than  other  large  aggregations  of  capital 1184 

Inevitable  tendency  of  a  rate-making  Government  bureau  is  to 
cut  down  earnings  unjustly,  undermine  the  legitimate  value  of 

railroad  securities,  and  impair  railroad  wages 1185 

In  great  majority  of  cases  comply  with  onier  of  Commission 1010 

Justice  to  the  railroads  and  due  consideration  for  commercial  wel- 
fare call  for  the  least  interference  compatible  with  public  pro- 
tection      1186 

Number  of  systems  has  diminished,  and  mileage  of  each  in- 
creased  \ftfi:^ 
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Tettinumy  of— 

Railroads— Continued. 

Operating  expenses  compared  with  gross  earnings  for  building  up 

local  traffic 1071 

Reaching  out  for  new  markets  tends  to  a  reduction  of  rates 1064 

Tonnage  carried  in  United  States 1053 

Unfair  for  the  Government  to  interfere  unnecessarily  when  the 
losses  due  to  Government  mistakes  will  fall  exclusively  on  the 

railroads  without  any  indemnity  from  the  Government 1186 

Rate  making — 

Action  of  rate-making  Commission  would  be  largely  arbitrair  and 

very  general.    Commissioner  Clements' s  statement  quotea 3758 

Bacon's  statement  quoted 3742 

Bacon  wants  a  Government  bureau  to  legislate  upon  questions  of 

public  policy 3748 

Can  never  be  an  adequate  judicial  review  of  rates  made  by  a  Com- 
mission    1150 

Chicago  and  Cincinnati  freight  bureau  cases 3765 

College  professors 3764 

Commission's  rate-making  efforts  constantly  challenged 3762 

Complaints  of  shippers 3752 

Cummins's  statement  quoted 3738 

Even  under  the  present  law,  and  with  much  less  work  to  interfere 
with  reaching  correct  results,  the  Com  mission's  orders  have 

generally  been  unwise  from  a  public  standpoint 1 145 

Extent  of  proposed  rate-making  power 3750 

Harris's  statement  quoted 3737 

Higbie's  statement  quoted 3737 

Incompatibility  of  the  Commission's  functions 1145 

Incorrect  statement  of  issue  involved 3764 

Inlierent  difficulties  in  Government  rate  making 1128 

Justice  requires  that  any  order  reducing  a  rate  should  be  sus- 
pended during  judicial  review,  and  orainarily  a  bond  by  the 

carrier  will  protect  the  party  who  bears  the  chai^ 1161 

Knapp's  (Commissioner)  statement  quoted 3772 

Local  dis<^rimination  can  not  be  changed  except  by  a  commission 

with  power  to  fix  minimum  or  absolute  rates 3746 

*'  Natural  advantages  "  and  the  mileage  basis 3745 

No  tribunal  could  have  the  requisite  ability  and  capacity 1121* 

Orders  of  Commission  up  to  1896 3751 

Petitions  for  and  against  rate-making  power 3769 

Present  law  as  applied  by  the  courts 3755 

Prouty's  (Commissioner)  statement  quoted 3754 

^cope  of  proposed 3741 

Senate  Document  267 3770 

"Social  Circle"  case 3768 

Kates  at  present  are  made  not  by  a  few  men,  but  by  a  vast  num- 
ber of  experienced  traffic  officers 1137 

Retain  fiexibility  in  rates  as  far  as  compatible  with  protection  of 

the  public  interest 1183 

State  railroad  commissions  furnish  no  precedent 1143 

Such  a  tribunal's  work  would  increase  in  a  rapid  progression 1136 

Tribunal  would  make  far-reaching  errors  and  would  not  have 

time  to  correct  them 1 130 

Unlawful  tariff  rates  can  and  ought  to  be  corrected  by  the  courts 

according  to  the  principles  of  present  law  and  without  delay  ..  1184 

Very  numerous  changes  must  continually  be  made  in  rates 1 139 

Who  drafted  the  rate-making  bills? 3769 

Rates — 

Advance  in,  from  January,  1900 1040 

Cases  of  advances  in,  since  1900.    Commission  has  condemned 

only  three;  cases  oited  and  results 1042,1045 

Do  not  believe  they  are  appreciably  higher  than  in  1899 1042 

Great  business  points  are  not  built  up  simply  because  of  Iodk- 

haul  rates 1074 
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Testimony  of— 

Rates— Continued . 

Interdependence  of,  euch  that  to  prescribe  one  important  rate 

means  fixing  of  a  very  large  number;  illustrations 1031 

Marked  tendency  to  reduce  through  changes  in  clasHification 1046 

Now  far  lower  than  in  any  other  country 1044 

On  mileage  basis  would  cut  off  long  hauls 1072 

Statement  that  those  for  the  country  are  made  by  five  men,  utterly 

unfounded 1063 

Where  railroad  advances  a  long  standing  rate  the  court  would  not 
uphold  the  advance  unless  a  plain  case  of  necessity,  due  to 

(thunged  conditions ^ 1066" 

EebatcH — 

Almost  from  the  beginning  the  Ck>mmi8sion  has  claimed  it  was  not 

its  business  to  detect  or  prevent  rebates 1172 

Commission  was  created  principally  to  enforce  the  law  against 

rebates 1171 

Esch-Townsend  bill  would  have  encouraged 1165 

History  of  the  present  law  as  to  rebates 1167 

Law  should  make  it  absolutely  plain  that  it  is  the  Commission's 
duty  to  detect  and  prevent  rebates;  and  the  Commission's  other 
duties  should  be  so  changed  and  such  facilities  should  be  pro- 
vided as  to  make  sure  that  it  will  prevent  rebates 1 182 

One  reason  for  demand  for  legislation lOiU 

Prevention  of 3774 

Prevention  of  rebates  was  and  is  the  main  object  of  the  law 1167 

Provisions  of  the  present  law  for  the  discovery,  punishment,  and 

prevention  of  rebates 1170 

Readjustment  of  rates  between  localities 3775 

Remetly  for,  injunction 1035 

Resolution  ni  answer  to  resolution  of  the  Senate;  Commission  under- 
took to  point  out  specifically  the  effect  of  certain  advances  in  rates 
on    specitic   articles,    including   lumber;    witness    alleges    wrong 

basis 1057,1060 

Revenues,  increase  in,  alleged  to  be  due  to  increase  in  rates;  method 

of  computing  criticised 1045, 1099 

Statement  in  rebuttal  to  evidence  favoring  enlargement  of  power  of 

Commission 3734 

Tonnage,  amount  carried  in  United  States 1053 

HOOKEB,  JAMES  J.,  Cincinnati,  representing  Receivers  and  Shippers' 
Association: 
Testimony  of — 

Cincinnati  Freight  Bureau  case 129 

Interstate  Commerce  Commission — 

Orders  of,  should  be  effective  until  reversed  by  court. 129, 137 

Power  to  fix  reasonable  rates  necessary 129 

Tables  of  representative  rates  in  1897  and  1904 139 

Joint  rates,  if  |)artly  by  water,  interstate-commerce  law  should  apply 

to 137 

New  England  cotton  mill,  products  of,  rates  compared  with  southern.       132 
Railroads  opposed  to  clothing  Commission  with  power  that  would 

defeat  present  delay 129 

Rates- 
Abuse  by  changing  classifications  of 139 

Adjustment  of,  not  nei^ssarily  difficult 134 

Controlled  by  a  few  men 135 

For  southern  cotton-mill  products  need  not  necessarily  be  low  to 

compete  with  New  England 132 

If  power  to  Gxy  taken  from  railroads,  no  panic  in  stocks 136 

Not  extortionate,  but  relatively  need  revision 131 

Now  made  by  fifteen  traffic  managers  for  United  States  should  be 

reviewed  by  railroad  presidents 135 

Relative  adjustment;  stated  adjustment 130 

Tables  of,  June  30,  1897,  as  compared  with  June  30,  1904,  by 
Chairman  Interstate  Commerce  Commission 139 
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Testimony  relative  to — 
Rates — Continued. 

Tariffs,  numl)er  of,  in  the  United  States 134 

Transcontinental,  know  of  no  complaint  of 138 

Southern  cotton  mill,  prwlucts  of,  rates  compared  with  New   Enf^ 

land  products 132 

Southern  Railway  rates  higher  and  more  unequal  than  any  other .       129 

HOBD,  T.  B.,  farmer,  stock  breeder,  and  grain  dealer,  Central  City,  Nebr. : 

Teslimontfof 2160 

Cattle  rates — 

From  Texas  railroads  make  us  **  stock  cattle  rate"  which  is  rea- 
sonable  : 2162 

Have  advanced  little 2162 

Not  excessive  compared  with  other  commodities 2161 

Rate  making — 

Prefer  to  deal  with  the  railroads  than  to  have  change 2160 

Rates — 

Are  fair 2161 

Rebates — 

Get  none 2161 

HOVEB,  WHiLIAM  A.,  wholesale  druggist,  of  Denver,  Colo.,  representing 
Denver  Chamber  of  Commerce  and  Denver  Fi-eight  Bureau: 

Testimony  of 3254 

Denver — 

Discriminations  against,  in  favor  of  cities  on  Missouri  River .     3254 

Tables  of  rate  affecting 32&4 

Discriminations — 

Against  Denver  in  favor  of  cities  on  Missouri  River .     3255 

Denver  claims  right  of  distribution  west  of  her  on  equal  terms 
with  Missouri  River  towns  farther  eiist  (table  of  comparative 

rates) 3256 

Railroads — 

West  of  Missouri  River  five  men  practically  control  transporta- 
tion   : 3255 

Rate  making — 

Colorado  i)eople  in  accord  with  President  in  matter  of  extending 

powers  of  Cyommission 3263 

Power  should  be  given  Commission  to  reduce  or  fix  a  rate 3259 

Remedv  now  not  adequate  to  meet  disi'.ri  mi  nation  against  Denver    3260 
Roanoke,  Va. — 

Resolution  of  Chamber  of  Commerce,  opposed  to  rate-making 
power  being  taken  from  the  railroads 3267 

ILLINOIS : 

Tedimony  relative  to — 

Railroad  tonnage  (Trayer) 2225 

Rate  law  (Bird) 2270 

ILLINOIS  CENTRAL  RAILROAD : 

Testimony  relative  to— 

"Feeding-in-transit"  rate  (Bowes) 2851 

Has  an  "industrial  commit*sion"  to  look  after  securing  lo<^ation  of 

industries  on  its  line  (Bowes) 2852 

Has  probably  largest  supply  of  refrigerator  cars  of  any  railroad  in 

America  in  proportion  to  mileage  and  equipment  (Bowes) 2846 

History,  statistics,  receipts  (Fish) 269 

Icing  charges — Mead's  testimony  reviewed  ( Bowes) 2846 

Lumber  rates  not  advanced  smce  1903,  but  prices  of  yellow-pine 

lumber  have  advance<.l  on  several  occasions  ( Bowes) 2846 

Never  heard  that  railroads  have  decreed  that  certain  States,  Iowa 

among  them,  are  to  be  agricultural;  our  road  has  no  restriction  of 

that  nature  in  any  of  thirteen  States  it  passes  (Bowes) 2852 

New  Orleans  traffic— Robinson's  testimony  reviewed  (Bowes) 2847 

No  (Contract  with  Armour  or  any  other  refrigerator-car  line  (Bowes) ,     2846 

Overcapiialization  charge  reviewed  ( Bowes) 2848 

Professor  Ripley's  testimony  as  to  solution  of  trouble  by  division  of 

territory  by  TaVVroaiCLB,  t^N\^>«^  V^»c>N<«a^ 2848 
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IMPOBTS:  PAffe. 

Testimony  relative  to — 

Present  method  satisfactory  (Cooi>er) 2164 

IKDTT8TBIAL  COMMISSION: 
Testimony  relative  to — 

Hearings  and  report  (Bacon) 6 

Witness  reads  from  report  of  ( Robinson ) 2426 

rNDTJSTBlAL  DEVELOPMENT  OF  COTJNTBT: 
Tefiimony  relative  to — 

Statistics  (Ramsey).. 1966 

INJUNCTION: 

Testimony  relative  to — 

Advantages  of  (Pock) 1302 

Against  Commission  a  remedy  in  case  of  its  fixing  confiscatory  rates 

(Morawetz) 870 

Court  may  grant,  and  by  that  declare  carrier  shall  not  charge  that 

rate  any  longer  (Fifer) 3342 

Interstate  Commerce  Commission  could  not  only  complain  of  a  single 

rate  in  bill  filed,  but  of  all,  and  get  judgment  upon  all  (Bond) 1411 

Power  of  Constitution  in  process  to  establish  maximum  rate  (Bond) .     140.'5 
R<>medy  for  excessive  rates  and  discriminations;  decisions  where  it 

would  lie  (Peck) 1346 

Remedy  for  rebate*}  ( Tlines) 1035 

Too  slow  a  procet*s  ( Bacon ) 26 

Would  afford  considerable  relief  in  case  of  rate  cutting-  and  rebates 

(Fifer) 3362 

INST7BANCE  OF  EMPLOYEES: 

Testimony  relative  to — 

Damage  and  injury  to  persons  in  1897  and  1903  (Kruttpchnitt) 3113 

Do  not  see  why  railroads  should  insure  against  accident  any  more  than 

any  other  employer  (Kruttschnitt) 3112 

Opposed  to  ( Morawetz) 884 

Tuttle 994,996 

INTERMEDIATE  BATES: 

Always  endeavor  to  introduce  intermediate  towns  into  markets  and 
not  to  concentrate  at  few  points  (Tuttle) 978 

INTERSTATE  COMMERCE  COMMISSION: 

2'tstimony  relative  to — 

A  class  of  cases  turned  on  the  power  to  prescribe  rates,  and  one  deci- 
sion of  court  would  cover  many  cases  (Ripley) 2332 

Advise  restriction  of  scope  of  (Mather) 1466 

After  it  had  condemned  a  given  rate,  and  court  had  sustained  order, 
carrier  would  be  required  to  make  substantial  reduction;  if  condi- 
tions changed,  railroad  could  change  rat«,  subject  to  review  by 
Commission  and  court;  might  be  half  a  dozen  railroads  involved 

(Hiland) 1329 

All  it  undertook  was,  when  it  found  a  rate  unreasonable,  to  declare 

it  unreasonable  and  order  violation  to  stop  (Clements) 3003 

Almost  all  the  court  cases  have  involved  not  so  much  the  application 
of  the  law  to  economic  abuses  as  purelv  judicial  interpretation  of 

law  itself  (Ripley) ". 2332 

Almost  impossible  for.  to  fix  rates  (Tuttle) 939 

Amendment  suggested  giving  iK)wer  to  ^x  rates  (Cowan) 60, 1 14 

Arbitration  before  Commission  is  resorted  to  ( Ripley ) 2331 

As  to  its  Secretary  issuing  circular  lettc^r  to  assoidations  and  ^'hippers 
to  unite  to  Senators  and  Representatives  in  favor  of  passage  of  a  bill 

(Clements) 3240 

As  to  allegation  that  rate-making  power  was  exen-ised  by  Commis- 
sion for  ten  years  ( Hines)  1026 

As  to  j)er8onnel  and  methods  in  conducting  certain  cases  l)efore  it, 

and  results  (Cockn^ll) imi 

As  to  enlarging  membership  ( Morawetz) 906 

Better  if  it  had  not  been  created ;  courts  sufficient  ( Smedlev ) 2222 

Briefs  filed  before,  bv  commercial  organizations  of  Boston,  Kew  York, 
Philadelphia,  and 'Baltimore  (Appendix  E,  Part  I,  VoU  V\ *«:R^ 
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Tedimony  relative  to — 

Can  not  do  work  which  the  railroads  require  several  thousand  per- 

Bons  to  perform  (Vining) 1680 

Cases;  informal  complaints  about  2,300;  explained  (Clements) 3013 

Cases  in  which  it  has  ordered  changes  in  classification  or  rates  (S. 

Doc.  30,  54th  Cone.,  2dse8s.)  (Bacon) 2638 

Cases  in  which  mandatory  orders  disobeyed,  65  (Clements) 3016 

Cases  in  which  mandatory  orders  were  made  and  complied  with, 

about  94;  mandatory  orders  partially  complied  with,  21  (Clements) .     3013 
Ca^es;  suits  brought  in  court  to  enforce  onlers  which  were  ignored, 

about  48  (Clements) 3013 

Change  in  transportation  charges,  etc. — 

Orders  of.  Senate  Document  No.  30,  Fifty-fourth  Congress,  second 

session 2638 

Chaujje  of  views  as  to  power  to  make  rates  (Morawetz) 831 

Childish  clamor  for  power  ( Vining) 1683 

Commercial  organizations  favor  Esch-Townsend  bill;  ^1  needed  is 

power  in  Commission  to  change  rates  (Bacon) 1778 

Commission  of  limited  number  would  be  unable  to  make  rates  which 

all  the  railways  make  (Mather) 1452 

Complaints  before  Commission;  many  more  last  two  years  than  same 
length  of  time  before;  exceasiveness  of  rates  and  relation  resulting 
in  discrimination  as  between  places,  complained  of  (Clements) . , . .     3242 

Complaints,  90  per  cent  of,  settled  satisfactorily  by  (Morawetz) 812 

Conferring  rate-making  power  upon,  will  largely  remedy  evils  (Burr) .        49 
Confidence  in  personnel  shown  in  submission,  for  advisory  opinion,  of 

Atlantic  seaboard  dispute  (Parker) 21 12 

Could  only  satisfy  all  communities  by  sacrificing  revenues  of  railwavs 

(Mather) '.     1454 

Court  of  transportation  recommended;  functions  of  ( Fordyce) 2202 

Criticisms  of,  reviewed  (Clements) 2988,3012,3014 

Danger  of  conferring  autocratic  power  upon  ( Nimmo) 160 

Decisions  which  would  have  estaolished  local  conflicts  have  been  over- 
ruled bv  Supreme  Court  (Meyer) 1554 

Demand  for  proposed  legislation  promoted  directly  by  (Fish) 277 

Difiiculties  in  settling  rates  promptly  in  so  many  different  localities 

(Tuttle) 924 

Dociunent  No.  257,  erroneous  statement  widely  disseminated  (New- 
comb) 3549 

Do  not  believe  Congress  intended  it  should  exercise  more  than  advi- 
sory functions  ( Fordyce) 2197 

Do  not  believe  possible  for  Commission  to  establish  interstate  rates  in 
all  parts  of  United  States  inequitable  manner  without  know1e<]ge  of 
local  conditions.    Must  use  mileage  basis.    Difiiculties  illustrated 

(Hiland)  1317,1329 

Embarrassment  encountered  in  carrying  out  orders  b^  reason  of  ina- 
bility to  maintain  the  correlative  parity  of  rates  (Hiland) 1326 

Eech-Townsend  bill;  no  member  of  Commission  ever  wrote  a  line  of 

or  had  anything  to  do  with  ( Clements) 3003 

Essential  thing  is  to  give  power  to  fix  rates  ( Harris) 1535 

Expressions  of,  have  nad  great  effect  in  demand  for  legislation;  report 

and  speeches  cited  (Hines)  1021 

Figures  comparing  rates  for  different  years  misleading  (Tuttle) 925 

Findings  of,  prima  facie  (Staples) 33 

Formerly  acted  upon  theory  of  power  now  sought  to  authorize  by 

Quarlesbill  (Bacon) 14,27 

Given  power  over  railroads  beyond  rate  fixing  (Stone) 253 

Great  majority  of  cases  lost  by  them  in  court  due  to  persistent  refusal 
to  heed  construction  put  on  interstate-commerce  act  by  United 
States  Supreme  Court,  irrespective  of  proposition  that  commercial 
conditions  must  be  regarded  under  each  of  the  sections,  except  the 

second  (Bond) 1400 

Has  all  the  power  that  can  safely  be  intrusted  to  it  (Fordyce) 2202 

Has  decided  about  400  formal  complaints  and  maae  orders  in  abont 
170;  has  dismisBed  or  otherwise  disposed  of  about  230  (Clementa). .    3013 
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Has  met  with  succeee  in  way  of  arbitration,  and  nine-tenths  of  cases 

can  be  so  settled  (Vining) 1693,1705 

Has  never  recommended  more  than  President  Boosevelt  recommends 

(Clements) 3004 

Has  not  power  to  fix  rat€»s,  conrt  decision,  1897,  cited  (Davenport) . . .  199 
Has  power  under  Elkins  law  to  call  on  a  railroad  to  furnish  snipper  a 

due  proportion  of  its  cars  to  move  traffic  (Tuttle) 949 

Has  (smce  1897)  from  year  to  year  recommendea  amendments,  but 

has  not  asked  to  make  everybodv's  rates  ( Clements) 3004 

Heariifgs  of,  suggestion  to  abolish  ( Morawetz) 812 

'  Hiirs  utterances  in  relation  to,  reviewed  (Clements) 3006 

How  it  should  l)e  conducted  (Tuttle) ^. 1001 

Howitehould  be  constituted  (Clements) 3250 

If  empowered  to  fix  rates,  could  not  make  differentials  without  some 

ap^ement  (Tuttle) 942 

If  given  power  asked,  we  shall  have  our  rates  regulated  by  bureaucrats, 

etc.;  some  of  their  decisions  criticised;  idle  questions  considered  by 

(Meyer) 1563,1564,1603 

If  relic vea  of  judicial  procedure,  would  have  time  to  enforce  Elkins  Act 

against  discriminations  and  secret  rates  (Bond) 1412 

If  reversed  by  court,  no  relief  to  railroads  under  Quarles  bill  (Bacon) .  14 

Impossible  for,  primarily  to  fix  rates  for  country  (Bacon) 1783 

Increase  in  rat^s  (Clements) 3047 

In  great  majoritvof  cases  railroads  comply  with  order  made  by  ( Hines) .  1010 
Initiative  of  enforcement  should  not  be  confined  to  Attorney-General 

(Morawetz) 826 

Instances  in  which  orders  of  Commission  only  partially  complied  with 

(Bacon) 2677 

Its  judicial  decusious  almost  uniformly  set  aside  by  court  (Vining).. .  1693 
It,  with  exception  perhaps  of  Chairman  Knapp,  wants  to  free  Com- 
mission from  any  control  by  courts  (Bond ) 1395 

Joint  rates,  if  partly  by  water,  interstate-commerce  law  should  apply 

(Hooker) 137 

Know  of  no  popition  its  members  could  fill  on  a  railway  (Hill) 1481 

Large  percentage  of  its  cases  settled  without  lawsuit  or  general  hearing, 

and  more  should  be  (Tuttle) 928 

Law  ample,  if  enforced  (Crocker) 127 

Legislative  power  of  Congress  can  not  be  delated  to  Commission 

(Bond) 1378 

Letter,  in  reply  to  Chairman  Elkins,  as  to  whether  Esch-Townsend 

bill  conflicts  with  provisions  of  Constitution  as  to  differential  rates 

in  favor  of  particular  ports  (Tuttle) ft. 965 

Letter  (S.  Doc.  257, 58th,  2d)  alleging  increase  in  revenues  of  railroads 

due  to  increase  in  rates  (Hines) .-  1045 

Lists  of  shippers  an<l  others — 

Against  extending  power  of,  to  regulate  commerce 3785 

Against  passage  of  Esch-Townsenn  bill 485 

Loopholes  should  not  be  left  to  usurp  legislative  power  ( Bond ) 1381 

Lost  some  of  its  best  members  because  their  conclusion  not  worth  the 

paper  it  was  written  on  (Higbie) 1875 

Many  of  its  decisions  accepted  without  contest  ( Ripley ) 2332 

May  fix  rates,  but  they  can  only  be  enforced  through  the  courts; 

cases  cite<l  ( Davenport) 218 

Maximum  rate  case,  reviewed;  table  of  rates,  cited.     (Clements) 3032 

Methods  of  computation  criticised  ( Hines) 1099 

Meyer's  utterances  as  to,  reviewed  (Clements) 3010 

Might  be  well  to  have  one  member  an  expert  traffic  man  (Bacon) . . .  1784 

*  *mlk  case, ' '  testimony  of  Meyer,  reviewed.     ( Clements ) 3009 

Must  not  be  left  to  construe  its  own  powers  (Bond) 1415 

Necessary,  but  too  many  duties;  too  much  time  involved  (Tuttle) . . .  928 

Never  unaertook  affirmatively  to  fix  rate  for  the  future  (Clements) . .  3003 

Not  beneficial  to  stockmen  (Manby) 2032 

Notproposed  when  act  was  passed  to  give  them  rate-making  power 

(Hines) 1026 
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INTEBSTATE  COMMEBCE  COMMISSION— Oontinaed.  Paire. 

I'c^timony  relathe  to — 

Number  of  cases  involving  establishment  of  rates  brought  before  Com- 
mission up  to  time  court  declared  it  did  not  possess  the  power 

(Bacon) 1773,178;^ 

Number  of  its  decisions  reversed  by  courts  ( Ripley) 2331 

Objections  to  intrusting  theni  with  rate  making;  delay  expensive  to 

^         shipper  (Yates) 1217 

Objection  to  plac  ing  rate-making  power  in  hands  of  ( Hiland) 1316 

Objection  to  providing  that  when  it  finds  a  rate  unreasonable  it  shall 

say  how  far  that  rate  must  be  changed  (Bond) 13^14 

Opposed  to  Commission  having  control  of  rate  making  (Hines) 1023 

Oraer  of,  should  be  effective  until  reversed  by  court  (Hooker) 12^*,  137 

Orders  of,  disregarded  (in  1890)  because  lawyers  advised  carriers*  find- 
ing of  Commission  was  not  conclusive  (Clements ) 3014 

Orders  of,  *' partially  complied'*  with;  only  15  out  of  40  (Hines) 1029 

Orders  made  by,  since  maximum  rate  case,  discussed  ( Hines) 1013 

Passenger  traffic  cases  ( Newcomb) 3577 

Path  mapped  out  in  decisions  in  direction  of  restricting  trade  would 

result  m  distance  tariff  rates  ( Meyer) 1604 

Perhaps  2,000  cases  settled  without  formal  hearing  (Hines) 1017 

Police  duties  should  be  more  effective  by  ( Morawetz) 812 

Possibility  of  commercial  disturbance  if  rates  determined  by  ( Mather) .  1455 
Power  given  it  to  fix  rates  would  not  lead  to  conflict  between  State 

and  Federal  jurisdiction  (Tuttle) 942 

Power  of  making  orders  should  be  taken  from  ( Mather) 1466 

Power  to  fix  reasonable  rates  necessary  ( Hooker) 129 

Power  to  revise  anil  regulate  rates;  message  of  President  Roosevelt 

(Davenport) 204 

Powers  exercised  by,  during  first  year  ( Bacon) 2676 

Powers  of  ( Stone )/........ 244 

Powers  of,  can  l^e  exercised  to  advantage  in  publishing  full  informa- 
tion as  to  railroads;  in  putting  complete  stop  to  rebate's;  in  acting 

as  arbitrators  ( Vining) 1694 

Powera  which  should  be  conferred  upon  (President  Roosevelt's  mes- 
sage) (Tuttle) 907 

Present  Commission  coming  nearer  to  proper  appreciation  of  the  deli- 
cacy of  issues  involved  ( Ripley) 2335 

Present  power  adequate  (Parker) 2112 

Qualification  of  its  members  (Tuttle) 946, 961, 983 

Rate-making  power  would  change  railroad  geography;  destroy  wealth 
bv  destroying  correlation  of  rates  established  by  years  of  experience 

(Hiland) 1317 

Rate-making  pc^er  would  enable  Commission  to  limit  earning  capacity 

of  railroads  without  corresix)nding  benefit  (Hiland ) 1317 

Rates,  should  not  be  given  jwwer  to  fix,  but  should  act  as  police  to 

prosecute  (Morawetz) 831 

Reasons  for  its  nonenforcement  of  act  (Morawetz) 811 

Relations  with  railroads  improving  ( Ripley) 2331 

Relative  adjustment — stated  adjustment  ( Hooker) 130 

Report  an<i  opinion  of.     Differential  freight  rates  to  and  from  North 

Atlantic  ports.     ( Appendix  E,  Part  II,  Vol.  V ) 601 

Report  and  opinion  of,  in  Milk  Producers*  Protective  Association  r. 

D.  L.  &  W.  Ry.  etal.     Individual  index.     (Appendix  H,  Vol.  V).  939 
Repository  of  general   power  of  regulation;  what  it  means,  etc. — 

Esch-Townsend  bill  discussed  ( Peck) 1314 

Representation  upon  Pacific  coast  recommended  (Crocker) 127 

Segregation  into  district  commissions  not  recommended  (Bacon) 1786 

Seriousdelay  in  cases;  will  l>e  more  if  given  rate-making  power  (Hines).  1032 

Should  act  as  investigating  and  prosecuting  body  (Tuttle) 946 

Should  be  charged  with  duty  of  publishing  full  information  as  to  rail- 
roads throughout  world  (Vining) 1692 

Should  be  confined  to  investigating  and  prosecuting  (Mather) 1466 

Should  be  empowered  to  regulate  not  only  rates  but  service  (MAc- 

kensie) 123 

Should  be  investigating  and  prosecuting  bo<ly  (Thurber) 2512 

Should  have  power  to  settle  disputes  amicably  (Mather) .,,,, 1466 
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INTEBSTATE  COMMERCE  COMMISSION— Continued.  P««e. 

Testimmiy  relative  to — 

Should  have  power  to  revise  rates  (Dean) 269 

Should  have  summary  proceedings,  and  leave  the  hearings  for  the 

court  (Morawetz) 869 

Should  not  have  rate-making  power  ( Mather)  1467 

Should  recommend  five  or  seven  as  number  constituting  (Ripley)  ...     2343 
Singular  omissions  and  strange  conclusions.     (Document  No.  257) 

(Newcomb) 3566 

Sporadic  instances  of  exercising  power  to  determine  what  rates  should 
be  until  court  declared  they  had  not  such  power;  early  decisions  of, 

that  they  did  not  possess  such  power  ( Davenport) 199 

Straw l^erry  case  reviewed  ( Clements) 3056 

Tables  of  representative  rates  in  1897  and  1904  ( Flooker) 139 

"Terminal  charges"  in  New  York — Hill's  criticism  of — reviewed 

(Clements) 3004 

Their  doctrine  that  '*  no  man  may  be  deprived  of  the  advantages 
accruing  to  him  by  virtue  of  his  ge<jgraphical  i)osition,"  criticised 

(Meyer) 1562,1565,1568 

Theorjr  of  present  law  is  that  Commission  is  as.'^istant  to  complainants, 

and  it  resorts  to  court  to  compel  compliance  ( 1 1  ines) 1010 

Think  it  of  great  value  to  public  and  railways  (Mather) 1466 

Think  seven  memljers  sufhcient  ( Bacon) 1784 

To  confer  general  rate-fixing  power  on,  not  advisable  (Clements) 3035 

To  give,  power  to  fix  rates  between  the  two  extremes,  autocratic 

power  ( Morawetz) 836 

Transportation  of  dressed  meats  and  packing- house  products,  orders, 

and  testimony  l)efore  the.  Individual  index.  ( Appendix  G;  Vol.  V.)      781 
Under  Esch-Townsend  bill  unlimited  ]H)wer  in  han<ls  of  men  inex- 
perienced in  railroad  management,  and  not  refjuired  to  be  lawyers 

(Stone) 261 

Union  of  irreconcilable  functions;  mingling  of  legislative,  executive, 

and  judicial  functions  (Fish) 298,300 

Views  of,  changed  as  to  competency  of  adjusting  rates  (Smith) 230 

Very  small  proportion  of  its  cases  taken  to  courts  ( Ripley ) 2331 

What  it  does  after  it  takes  case  to  court  ( Bond) 1410 

When  a  rate  is  declared  excessive  by,  it  is  a  prohibition  of  it,  and  it  is 

within  power  of  railnmd  to  use  any  rate  less  than  that  (Tuttle) 943 

Yellow  pine  lumber  c^se,  action  on  (Clements) 3044 

INTEBSTATE  COMMERCE  COMMISSION  AND  THE  C0T7BTS: 

Complaints  and  cases  brought  before,  involving  violations  of  the  act 
to  regulate  commerce  and  amendments  thereto.  (Appendix  D; 
Vol.  V) 297 

INTERSTATE  COMMERCE   COMMISSIONERS: 
TeMimony  of — 

Clements 2988-3057,3220-3253 

Cockrell 3371-3382 

Fifer 3325-3368 

Knapp  (chairman) 3292-3308 

Proutv 2861-2913 

INTERSTATE    COMMERCE,   FEDERAL  STATUTES  ON,   ANNO- 
TATED: 

Individual  index.     (Appendix  F,  Part  I;  Vol.  V) 646 

INTERSTATE-COMMERCE  LAW: 

Testimony  relative  to — 

Agitation  in  respect  to  changes  due  to  the  Commission  asking  power 

to  makes  rates  (Tuttle) 950 

Amendments  suggested  ( Tuttle) 950, 962 

As  amended  bv  Elkins  Act  affords  a  remarkable  method  of  dealing 

with  any  tariff  ure^sonably  high  or  unjustly  discriniinating  ( Tlines) .     1009 
As  interpreter!  by  Supreme  Court,  as  applied  to  export  and  import 

trade,  most  beneficial  (Meyer) 1626 

BY— VOL  4—05 66 
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JAN8EN,  PETEBr-Continued. 
Testimony  of — 
Bates — 

Not  complaining  of 2170 

Rebates- 
Have  not  had  any,  for  about  twenty  years 2170 

JENNINGS,  C.  A.,  mana^^er  of  tran^port^ition  department  American  Ck>tton 
Oil  Company,  etc.,  Chicago: 

Testimony  of 2303 

Private  car  line  systems — 

Do  not  rep;ard  our  tixnk  cars  as  under  interstate  commerce  act 2306 

We  have  between  600  and  700  tank  cars  which  are  idle  four  to  six 

months  in  year 2305 

Rate  making — 

Do  not  recommend  radical  departure  to  untried  methods 2304 

Rebates — 

Not  recei  ve<l  any,  in  recent  years 2304 

JOHNSON,  AliBA  C,  of  Philadelphia,  partner  in  firm  Bumham,  Williams 
&  Co.,  manufacturers  of  locomotives. 

Testimony  of 3603 

Eech-Townsend  bill — 

Provides  practically  for  putting  into  effect  a  rate  witiiout  oppor- 
tunity of  full  hearing 3605 

Rate  making — 

Any  Government  body  fixing  rates  must  result  in  loss  of  flexibil- 

itjr  which  at  present  exi8t« 3604 

Pntiing  the  power  in  hands  of  Government  is  revolutionary'  and 
a  step  toward  Government  ownership 3605 

JOINT  RATES: 

If  partly  by  water,  interstate-commerce  law  should  apply  (Hooker) 137 

JOPPIiING,  JAMES  B.,  president  First  National  Bank  and  of  Morotock 
Manufacturing  Company,  Danville,  'Va. ; 

Teslimtmy  of 2018 

Kate  making — 

Commission  useful,  but  prefer  it  as  potent  critic  rather  than  origi- 
nator of  rate 2018 

Not  in  sympathy  with  memorial  against  Southern  Railway 2018 

KANSAS: 

No  maximum  scale;  commission  only  deals  with  specific  rates,  upon 
complaint  ( Lincoln ) .* 1278 

KENNETT,  WILLIAM  P. ,  dealer  in  grain,  stocks,  and  bonds,  repreeent- 
ing  Merchants*  Exchange  of  St.  Ix)ui8: 

Testiinony  of 2524 

Discriminations — 

Affecting  8t.  Tx>uis 2528, 2570 

Missouri-^ 

Do  not  approve  of  law  pas.«ed  by  State  legislature 2534 

Statements  prepared  by  the  secretary  and  acting  commissioner 
of  St.  Louis  Traffic  Bureau,  etc.,  charging  inequality  and  injustice 

in  rates  affecting  St.  Louis 2528, 2570 

Trade  and  commerce  of  St.  Louis,  statistics 2.')25 

New  Orleans — 

Preferential  of  4i  cents  as  against  Baltimore 25:^6 

Riitc  making — 

Commission,  as  administrative  body,  with  either  court  of  trans- 
portation or  United  States  courts  as  appellate  tribunal,  recom- 
mended       2526 

Commission  should  have  power  to  compel  carriers  and  shippers 

to  ol)ey  its  rate  findings 2526 

Cfunmis.'i'ion  should  have  power  to  investigate  shipf)er  and  carrier, 
to  decide  reasonablenes.s  of  rates,  and  to  correct  same  by  namin^^ 

siibstilnte  rate  or  maximum  rate  to  go  into  effect  promptly 2526 

Merchants'  PIxehange,  St.  Loui",  urges  enlaivement  of  powers  of 
Commission  as  outlined  by  President  Roosevelt 2525 
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IOWA — Continued.  Page. 

Tatinwiiy  relative  to — 

Havine  both  maximum  rate,  schedule  and  mileage  rate  law,  has  Buf- 
fered compared  with  neighboring  States  not  under  those  disabili- 
ties; illustrations  (Tray er) 2225,2227 

Highway  and  farm  crossings  (Fuller) 3214 

In  case  cited  where  discrimination  against  Fort  Dodge  in  favor  of  Des 
Moines,  do  not  think  simply  fixing  a  maximum  rate  would  remedy 

unless  vou  rejM^aled  long  and  short  haul  clause  (Bird) 2293 

Industrial  statistics  of  (lUmsey) 2111 

I  nelastic  rates  driven  manufacturers  out  of  State  (Carleton) 2519 

Information  with  reference  to  movement  of  passenger  trains  (Fuller).    3216 

InsptK^ition  of  railways  ( Fuller) 3217 

Iowa  State  Manufacturers*  Association — circular  letter  sent  out  to 
manufacturers  of  Iowa  (introduced  by  Senator  Kean)  (Cummins).    2075 

Interurban  railways  ( Fuller) 3215 

Interlocking  devices  ( Fuller) 3214 

It  is  the  railroads*  arrangement  of  rates  outside  the  State  that  makes 
it  f)Ossible  for  pork-packing  industries  within  the  State  to  thrive. 

(Koch) 3323 

Its  distance  tariffs — a  minimum  as  well  as  maximum — was  especially 
declared  to  be  for  purpose  of  protecting  Iowa  jobbers  against  inter- 
state jobbers  (Bird) 2266 

Long  and  short  haul  provision  counterpart  of  interstate-commerce 

law  (Cummins) ^ 2099 

Manufacturers  attempting  to  reach  beyond  State  meet  rates  that  so 

discriminate  against  them  they  can  not  compete  (Cummins) 2050 

Manufacturers'  complaint  (Cummins) 2073 

Manufacturers  of,  have  not  same  chance  to  reach  markets  as  manu- 
facturers in  surrounding  States  (Cummins) 2050 

Manufac^turing  interest  of,  as  to  increase  in  number  and  prosperity 

(Cummins) 2092 

New  lines  (Fuller) «. 3214 

Not  a  manufacturing  State  because  of  badly  adjusted  railway  rates 

(Cummins) 2040 

Our  p(»oj>le  believe  Cornmipsion  at  present  powerless  to  render  relief 

desired  (Cummins) 2052 

Packing-house  case  stated  (Cummins) 2066 

Paper  prepared  by  Rand  to  refute  statement  of  Governor  Cummins 

a«  Cb  discrimination  in  rates  against  Iowa  manufacturers  (Rand) . . .     3368 
People  of,  feel  that  existing  law  does  not  afford  remedy  for  evil  (Cum- 

mms) 2064 

Railroad  statistics  (Cummins) 2037 

Railways  have  decreed  Iowa  shall  remain  an  agricultural  State;  rates 

so  adjusted  (Cummins) 2050 

Rate  on  packing-house  products  too  high  if  same  as  on  live  hogs;  think 

Commission  made  grevious  mistake  (Cummins) 2079 

Rates  for  packing-house  products  from  certain  Iowa  towns  compared 

to  their  competitors  ( Rand) ! 3370 

Rates  in,  on  a  mileage  basis;  very  few  manufacturing  interests;  no 

large  jobbing  houses;  attributed  to  tariff  rates  (Lincoln) 1235 

Rates,  soft  coal,  car  loads  to  Burlington  (Rand ) 3371 

Report  of  the  board  of  railroad  commissioners  of 3213-3220 

Return  passes  for  shippers  of  live  stock  (Fuller) 3215 

Statement  of   Governor  Cummins  as  to  Dubuque  pump  industry 

visionary  (Smedley ) 221 7 

Statements  of  Governor  Cummins  reviewed  (Bird) 2266 

IOWA  WILSON  LiaUOR  LAW  DECISION 1350 

JANSEN,  PETER,  farmer  and  breeder,  Jansen,  Nebr. : 

Testimony  of 2168 

Railroads — 

Our  service  rather  poor,  generally  from  lack  of  equipment 2168 

Bate  making — 

Excitement  as  to^  good  deal  of  it  political 2171 

Prefer  to  deal  with  the  railroads  than  to  have  power  given  to 
CommisBion 2168 
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JANSEN,  PETEB— Continued.  Pinge. 

Testimoyuf  of — 
Bates — 

Not  complaining  of 2170 

Rebates — 

Have  not  had  any,  for  about  twenty  years 2170 

JENNINGS,  C.  A.,  manager  of  transportation  department  American  Cotton 
Oil  Company,  etc.,  Chicago: 

Testimony  of 2303 

Private  car  line  systems — 

Do  not  regard  our  tank  cars  as  under  interstate  commerce  act 2306 

We  have  between  600  and  700  tank  cars  which  are  idle  four  to  six 

months  in  year 2305 

Rate  making — 

Do  not  recommend  radical  departure  to  untried  methods 2304 

Rebates — 

Not  receive<i  any,  in  recent  years 2304 

JOHNSON,  ALBA  C,  of  Philadelphia,  partner  in  firm  Bumham,  Williams 
&  Co.,  manufacturers  of  locomotives. 

Teatiinotty  of 3603 

Esch-Townsend  bill — 

Provides  practically  for  putting  into  effect  a  rate  without  oppor- 
tunity of  full  hearing 3605 

Rate  making — 

Any  Government  body  fixing  rates  must  result  in  loss  of  flexibil- 
ity which  at  present  exists 3604 

Putting  the  power  in  hands  of  Government  is  revolutionary  and 
a  step  toward  Government  ownership 3605 

JOINT  BATES: 

If  partly  by  water,  interstate-commerce  law  should  apply  (Hooker) 137 

JOPPLING,  JAMES  B.,  president  First  National  Bank  and  of  Morotock 
Manufacturing  Company,  Danville,  *Va. : 

Testimony  of 2018 

Kate  making — 

Commission  useful,  but  prefer  it  as  potent  critic  rather  than  origi- 
nator of  rate 2018 

Not  in  sympathy  with  memorial  against  Southern  Railway 2018 

KANSAS: 

No  maximum  scale;  commission  only  deals  with  specific  rates,  upon 
complaint  ( Lincoln ) 1278 

KENNETT,  WILLIAM  P. ,  dealer  in  grain,  stocks,  and  bonds,  represent- 
ing Merchants'  F^xchange  of  St.  Louis: 

Testimony  of 2524 

Discriminations — 

Affecting  St.  T^uis 2528,2570 

Missouri-^ 

Do  not  approve  of  law  passeil  by  State  legislature 2534 

Statements  prepared  by  the  secretary  an<l  acting  commissioner 
of  St.  Louis  Traffic  Bureau,  etc.,  charging  inequality  and  injustice 

in  rates  affecting  St.  Louis 2528,  2570 

Trade  and  commerce  of  St.  Ix)ui8,  statistics 2o25 

New  Orleans — 

Preferential  of  4i  cents  as  against  Baltimore 25:36 

Rate  making — 

(Commission,  as  administrative  body,  with  either  court  of  trans- 
portation or  United  States  courts  as  appellate  tribunal,  recom- 
mended       2526 

Commission  should  have  power  to  compel  carriers  and  shippers 

to  obey  its  rate  findings 2526 

Commission  should  have  power  to  investigate  shipper  and  carrier, 
to  decide  reasonableness  of  rates,  and  to  correctsame  by  namin^^ 

substitute  rat**  or  maximum  rate  to  go  into  effect  promptly 2526 

Merchants'  Exchange,  St.  Loui«»,  urges  enlargement  of  powers  of 
Commission  as  outlined  by  President  Roosevelt 2525 
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KENNETT,  WILLIAM  P.— Ck)Dtinued.  Page. 

Testimony  of — 

Rate  making — Continued. 

Prompt  appeals  from  detneions  of  Commi8sion  should  lie  to  the 

wurt,  et-c^ 2526 

Bailways  should  fix  rates  in  first  place,  but  8omel)ody  should 

supervise 2430 

Tribunal  composed  of  legal,  business,  and  trafiic  men 2526 

St.  Louis — 

Arguments  of  representatives  of  Chicago  Shippers*  Association 
and  St.  Tx)ui8  Traffic  Bureau,  etc.,  favoring  readjuntment  of 

freight  rates  from  Chicrago  and  St.  Louis  to  the  soutlieast 2538 

Coni))Taint  of  operation  of  rates  and  discriminations 2528 

Discriminated  against,  in  favor  of  Kansas  City 2531 

Merchantii*  Exchange  of  St.  Louis,  resolutions  a<l<>ptcd  by  board 

of  directors 2569 

Railroads  are  practicing  on  her  business  and  people  extortionate 

and  excet^sive  rates 2531 

Traffic  bureau  staUmient 2570 


,  JAMES,  president  of  Beech  Creek  Cosil  and  Cuke  Company,  Penn- 
sylvania, president  of  North  River  Coal  and  Wharf  C'ompany,  in  harbor 
of  New  York: 

TeBtvmmyof 2209 

Coal  rates — 

I^ower  into  New  England  than  ever  before 2210, 2211, 2213 

Dincriminations — 

More  or  less  complaint  on  Pennsylvania  Railroad  of  distribution 

of  percentages  on  cars 2213 

Rate  making — 

Centralization  of  the  power  would  be  a  dangerous  thing 2210 

(living  power  to  Commission  a  dangerous  experiment ?210 

If  by  Commission,  rates  would  be  based  on  per  ton  i)er  mile 2209 

Shippers  not  clamoring  for  a  change 2210, 2212 

Should  be  left  where  it  is 2211 

Rates — 

Are  generally  sound  in  their  adjustment 2212 

Relwites 2211 

Do  not  want  any 2213 

None  paid  to  coal  shippers 2213 


,  MARTIN  A.,  Interstate  Commerce  Commissioner: 

Testimimij  of 3292 

Constitutional  questions — 

Strongly  inclined  to  opinion  that  there  is  no  such  difference  as 
has  been  assumecl  between  a  rate  merely  unreasonably  low  and 

a  rate  that  is  conliscatory '. 3303 

Whether,  if  fixing  a  future  rate  is  a  legislative  act,  the  court  ccuild 

review  it,  I  do  not  know 3303 

Elkins  law — 

A  more  effective  and  (complete  measure  for  its  purp«>se  has  not 

come  within  my  observation 3306 

Import  rates — 

Unless  you  put  some  restniint  upon  that  form  of  disi'riniination, 

Commission  will  be  powerleas  U>  remetly  injustice 3295 

Long  and  short  haul — 

A  mendment  suggested 3307 

Discriminations  under;  illustration;  lumber  proclucer  on  ea.*»tem 
slope  of  Blue  Ridge  Mountain  must  pay  2  cents  per  100  pounds 
more  to  get  lumber  to  Phila<lelphia  than  the  man  50  or  75  miles 
farther  west,  one  great  corporation  prat'tically  controlling  all 

the  traffic 3294 

Midnight  tariffs — 

Changes  made  on  too  short  notice;  law  should  be  amended;  leav- 
ing some  discretion  in  cases  of  emergency 3296 

Private  car  line  systems — 

Commission  unable  to  reach  discriminations  under  present  law^..    3294 
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KNAFP,  MABTIN  A.— Continued.  ^^g^ 

Testimony  of — 

Kate  making — 

Anticipate  that  when  decision  of  Commission  is  taken  to  coart 
under  any  scheme  considered  here  the  vital  question  will  be, 
AVas  Commission  ri^ht  in  condemnation  of  rate  complained  of? 
When  that  is  estabhshed  that  settles  the  vital  question  in  issue.     3301 

As  to  tendency  toward  mileage  basis 3298 

As  to  what  sort  of  tribunal 3299 

Carriers  can  not  afford  to  do  trivial  and  evasive  things;  do  not 
believe  they  would  make  nominal  change  in  rate  for  purpose  of 
technically  complying  with  order  to  cease  and  desist 3304 

Carrier  should  be  put  in  position  that  he  must  either  accept  the 
ruling  or  must  itself  go  to  court  and  get  rid  of  the  ruling . .     3303 

Iron-clad,  inflexible  rates  would  not  result  from  granting  power 
to  Commission;  illustrations 3298 

Not  able  to  see  how  you  can  apply  remedy  miless  you  have  an 
administrative  or  legislative  tribunal  wmch  oan,  under  your 
authority,  substitute  a  rate  to  be  charged  in  future  in  place  of 
rate  found  unlawful 3305 

Not  only  should  initiative  remain  with  the  carriers,  but  any  order 
requiring  rate  to  be  changed  should  be  limited  as  to  its  effect 
to  a  not  very  long  period 3305 

One  embarrassment  is  that  Commission  must  become  a  suitor  in 
1  he  courts  to  enforce  its  own  determination 3308 

Whatever  authority  is  given  Commission,  let  it  be  final;  let  it  take 
effect  by  its  own  force  within  such  reasonable  time  or  condi- 
tions as  you  prescribe 3303 

Why  a  court  is  preferred  by  railroads  to  a  commission 3302 

KOCH,  E.  T. ,  traffic  manager  of  T.  M.  Sinclair  &  Co.,  pork  and  beef  packers. 
Cedar  Rapids,  Iowa: 

Testimony  of 3320 

Discriminations — 

Do  not  consider  present  basis  of  rates  as  discrimination  in  fovor 

of  live-stock  or  packing-house  products 33213 

Iowa — 

It  is  the  railroads'  arrangement  of  rates  outside  the  State  that 
makes  it  possible  for  pork-packing  industries  within  the  State 

to  thrive 3323 

Rate  making — 

Interstate-commerce  law  reenforced  by  Elkins  law  sufficient 3321 

Not  in  accord  with  clamor  for  increased  legislation 3320 

Rebates — 

None  given  that  I  know  of 3322 

KOCH,  THEODORE  F. : 

Letter  from,  complaining  that  through  failure  of  Armour  Car  Line  to 
furnish  facilities  for  transi>ortation,  thousands  crates  of  strawber- 
ries belonging  to  farmers  of  North  Carolina  rotted  at  station 3269 

KBTJTT8CHNITT,  J. ,  of  Chicago,  vice-president  of  Southern  Pacific  Com- 
pany and  director  of  maintenance  and  operation  of  Southern  Pacitic, 
Oregon  Railway  and  Navigation  Compuny,  etc.: 

Testimony  of 3085 

Consolidation — 

Tendency  to  reduce  price  of  service 3121 

Tendency  to  reduce  rebates 3121 

Think  tendency  is  healthy;  Sherman  Act  drove  railroads  into  it.     3120 
France — 

Have  not  reduced  rates  at  all  from  1870 3118 

Rate  making  by  board  of  30  or  36  experts 31 17 

Rates  in,  twice  what  they  are  in  the  United  States 3117 

Insurance  of  employees — 

Damage  and  injurv  to  persons  in  1897  and  1903 3113 

Do  not  see  why  railroads  should  insure  against  accident  any  more 
than  any  other  employer ••    8112 
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KBUTTSOHNITT,  J.— Continued.  ?•««. 

Testimony  of— 
Pensions — 

"Fellow  servant"  bill  is  putting  a  premium  on  negligence 3113 

For  Hai)erannuated  employees 3112 

Germany,  which  re<juires  employers  U)  [KMinion  8U{)erannuate<i  em- 
ployees, requires  f)eneiiciaries  also  to  contribute  to  the  fund. ..    3113 
Private  car  line  systems — 

Have  always  discoura^e<l  railroads  from  going  into  anything  but 

practical  transportation  of  freight 3115 

Private  car  lines  in  country,  75  to  100 3109 

Kailroads  could  not  ice  an  cheaply  an  private  line;  reasons 3114 

Rtjfrigerator  car  co^ta  from  $1,000  to  1^1,200,  while  ordinary  box 

car  costs  from  $t)00  U)  $800 3114 

Southen>  Pacific  Company  contract  with.  (Testimony  of  Rob- 
bins  and  Call  reviewed) 3100,3102,3108 

When  we  pay  for  a  private  car,  it  is  a  rental  or  lease 3114 

Railroads — 

At  present  are  charging  very-  liberally  l>etterments  to  operating 

exi)enses 3111 

By  reducing  rates  have  .stimulated  traffic 3110 

Diagrams  giving  comparison  of  prices  from  1894,  ten  years 3089 

Employeep,  increase  in  (diagram ) 3095, 3112 

Kx}>en8e8  largely  increased  past  five  years  through  compliance 

with  8afoty-api)liance  act 3109 

Increase  of  traffic  has  necessitated  rebuilding  of  almoetevery  yard, 

rearranging  terminals,  etc* 3111 

In  England,  charge  more  liberally  to  betterments  and  in  that 

wa^  mcreiu^e  capitalization 3111 . 

Pension  fund  for  superannuated  employees 3112 

Revenues  not  increased  so  fast  as  exi)enses;  statistics 3085 

Statistics:  Gross  receipts;  expenses;  incR*ased  price  of  labor  and 
operating  expenses;  interest  on  fuiwled  debt;  taxes;  divi- 
dends   3085,3109 

Total  ton  mileage  of  freight  carried  yearly,  1899  to  1903 3098 

Rate  making — 

Commission  regulation  of  rates  means  re<hiction  of  rates 3112 

Do  not  think  rate  should  go  into  effect  before  carrier  had  right  to 

appeal 3117 

Give  Commission  all  power  necessary  to  ferret  rebates  and  dis- 
criminations and  illej^al  practices 3119 

Great4»st  trouble  is  carriers  can  not  get  together  and  confer  with- 
out shadow  of  prison  over  them,  <lue  to  construction  of  Sher- 
man Act 3118 

If  Commission  clothed  with  power,  lack  of  re8iK)n8ibility  would 

scare  investors 3117 

Reduction  of  rate  would  lead  to  reduction  in  expenses,  first  affect- 
ing wages 3119 

Taking  it  out  of  hands  of  railroads  is  fatal  to  initiative;  no  incen- 
tive to  do  better;  would  l)e  as  in  France 3116 

Southern  Pacific  Company — 

C\)ntract  with  Armour  Car  Line  for  refrigerating  cars;  testimony 

of  Uobbins  reviewed 3100 

Mileage  of 3110 

pRictice  is  to  charge  to  operating  expenses  sum  necessary  to 

replace  an  old  bridge;  increastMl  weight  chargetl  to  betterments.     3111 
Since  1900  has  spent  $131,000,000  in  betterments  and  changes  of 

line  and  re<*ti fixation  of  grades 2123 

Statement  of,  filed  with  Commission  as  to  contract  with  Armour  & 

Ck> , 3102 

Testimony  of  Call  as  to  income  per  mile  of,  reviewed 3108 

LABOR  AND  MATERIALS: 
Tealimonii  relative  to — 

Advances  in,  constitute  a  far  liigher  percentage  than  advances  in 

rates  (Mines) 1042 

Cost  of  (Cowan) 108 

Bates  of,  advances  in,  since  1900;  Commission  has  condemned  oal^  &\ 

cited,  anil  results  (Hines) \Si^O^Si»^ 
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LEAVITT,  HAYWABB  G.,  manufacturer  of  beet  sugar,  Leavitt,  Nebr.: 

Testimony  of ----     2015 

Rate  making — 

Opposea  to  turning  it  over  to  a  body  of  men 2015 

Railroads  have  been  reasonable 2016 

Rare  thing  to  hear  any  complaint  from  farmers  west  of  Missouri 

River;  great  prospenty 2016 

Rebates — 

No  complaint  of 2017 

liEDTAKD,  H.  B.,  president  Michi^n  Central  Railroad  Ck>mpany: 

Letters  to  Senator  Alger  as  to  impossibility  of  a  commission  naming 
rates,  etc.,  including  clipping  from  Chicago  Daily  Tribune 1431 

I.EGAL  PROPOSITIONS: 

Morawetz ^ 795 

liEGISLATION: 

Tedimony  relative  to— 

Additional,  how  agitation  for,  started  ( Bacon) 1764 

Additional,  recommended  to  rejrulate  rates  by  National  Wholesale 
Lumber  Dealers'  Association  ( lligbie) 1871 

Agitation  for  rate  regulation  produced  by  increase  in  freight  rates 

(Bacon) 1800 

Demand  tor,  grows  out  of  misconception  of  scope  of  present  law,  and 

l>ecau8e  of  rebates  (Hines) 1034, 1039 

Forty-odd  commercial  organizations  in  California  persistent  in  desire 

for  proposed  legislation  ( Bacon) 1808 

Lists  of  shippers  and  others — 

Against  extending  the  power  of  the  Interstate  Commerce  Com- 
mission to  regulate  commerce 3785 

Against  the  passage  of  the  Esch-Townsend  bill 485 

No  way  under  present  law  by  which  published  discriminative  rate 
(as  between  flour  and  wheat)  can  be  changed,  unless  Commission  is 
given  ix)wer  to  (change;  illustrations  ( Bacon ) 1775 

Pacific  coast  has  sent  numerous  protests  against  giving  Commission 
I>ower  to  make  rates,  under  misapprehension,  by  instigation  of  rail- 
road companies  ( Bacon) 1807 

Practically  all  demands  for  additional,  due  to  expressions  of  Commis- 
sion; reports  cited  (Hines) 1019 

Should  prefer  Connuission  be  authorized  to  fix  maximum  rate  instead 
of  absolute  rate  ( Bacon) 178fi 

To  secure  flexibility,  amendment  suggested  ( Bacon ) 1787 

LES  ETATS-TJNIS  ATT  XX  SIECLE: 

Translation  from 282 

LESLIE,  BOBEBT  M.,  of  Philadelphia,  manufacturer  of  and  dealer  and 
jobber  in  Portland  cement: 

Tedimonij  of 2976 

Rate  making — 

Commission  would  be  **amateurs"  in 2978 

Do  not  want  series  of  rates  that  resemble  a  patch  work  quilt 2977 

LIMITATIONS: 

Testimony  relative  to — 

L^al,  to  put  conditions  upon  power  of  court,  to  supersede  order  of 
Commission.  (Bacon) 10 

LINCOLN,  JAMES  C. ,  general  freight  agent  of  the  Missouri  Pacific  Rail- 
way, the  St.  Ix>uis,  Iron  Mountain  and  Southern  Railway,  and  several 
allied,  leased,  and  operated  lines  embraced  in  the  Missouri  Pacific  Rail- 
way system: 

lentimonyof. 1220,1271 

Arkansas — 

In  no  other  State  is  specific  rate  fixed  by  a  coininission 1287 

State  commission  fixes  maximum  rates,  on  mileage  basis;  in  many 

instances  too  low '.     1278 

Changes  in  rates — 

Disadvantages  of  extended  hearings 1225 
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LINCOLN,  JAMES  G.— Ck>ntinued.  Pa«e. 

Testimony  of — 

Cluineee  in  rates — Continued. 

Shifting  commercial  conditions  require 1226 

liate-inaking  power  should  be  elastic 1226 

Clasijitication — 

Arkansas  rah's  fixed  by  a  commission,  and  generally  stand  on  State 
traffic;  mileage  scale;  can  not  change  local  rate  without  consent 
of  commission.    Think  this  impairs  manufacturing  interests  of 

Arkansas 1228 

BasiHofall  rates 1226 

Elements  in  considering 1226 

In  different  hnalities 1226 

Number  and  character  of  changes  in 1231 

Tends  to  reduce  rates;  illustrations 1232 

Western  classification  committee,  how  conipoted 1231 

Western  classification  in  use  by  about  7  lines 1230 

Colorado;  no  State  (x)mmi3sion 1279 

Differentials — 

Frequent  controversies  in  regard  to 1224 

How  they  have  arisen 1223 

Report  of  Messrs.  Thurman,  Washburne,  and  Colley,  advisory 
commission  on  differential  rates  by  railroads  between  the  West 

and  the  seaboard 1243 

Sugar  rate  case  decided  by  the  Commission,  and  decision  ac- 
quiesced in 1224 

Discrimination  in  rates  discussed 1220 

Export  rates — 

Features  to  be  considered 1231 

(train  rates  fluctuate  more  than  lumber  rates 1232 

Government  ownership,  one  head  possible,  not  as  many  tariff  changes 
as  now;  but  it  would  be  duty  of  Government  to  improve  conditions 

more  than  now  because  we  want  to  develop  country 1297, 1298 

Interstate-commerce  law — 

If  Commission  condemned  a  rate,  we  would  feel  obliged — if  we 
recognized  order  at  all — to  make  substantial  change;  would  not 
raise  it  again  unless  conditions  materially  changed.     Have 

made  changes  without  applying  to  Commission 1289 

Present  law  ample,  i>ermits  Commission  to  designate  what  is  rea- 
sonable.    We  have  invariably  complied 1287,1294 

Iowa — 

Kates  in,  on  a  mileage  basis;  very  few  manufacturing  interests;  no 

large  jobbing  houses;  attributed  to  tariff  rates 1235 

Kansas,   no  maxinmm  scale;  commission  only  deals  with  specific 

rates,  upon  complaint 1278 

Live  stock — 

Comi)ari8on  of  rates  for,  with  com 1238 

More  frequently  carrieil  at  loss  than  almost  any  other  commodity.     1236 

Preferential  treatment  accorded 1236 

Rates  from  (-olorado,  Texas,  and  in  long-haul  western  movement 
advanced  in  l\H)\;  think  too  low  to-day;  had  20  per  cent  less 

to  transiM.rt  in  IIKM  than  in  1903;  glad  of  it 1284 

Transportation  furnished  to  attendants  incompetent  and  liable  to 

persondl  injury,  leads  to  damage  and  claims 1239 

Long  and  short  haul  clause,  disregard  of,  in  certain  sections;  built  up 

by  waterways 1241 

Louisiana  has  State  commission , 1279 

Lumber  rates — 

Advance  in;  reasons  for 1233,1280 

Shippers  east  of  Mississippi  River  complained  of  advance.  Com- 
mission decided  advance  unreasonable 1236 

Missouri  has  the  Commission  rates,  and  maximum  rates  fixed  by 

statute.    No  fault  with  law  there 1293 

Missouri  Pacific  Railway — 

Cattle  business 1241 

Do  not  solicit  cattle  business;  28-hour  law  complained  of 1242 

Has  icing  points  where  it  ices  private  cars,  under  instructions,  and 
itsown VIK^ 
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LINCOIiN,  JAMES  0.— Ck>ntinaed.  PMe. 

Testimony  of— 

Missouri  Pacific  Railway — Continued. 

Has  no  refrigerator  cars  of  its  own.  Stockholder  in  American 
Refrigerator  Transit  Company.  Pays  that  company  for  uae  of 
earn.  Not  subject  to  interstate-commerce  law  as  common  car- 
rier   1281,1282 

Makes  freight  rates;   American  Refrigerator  Transit  Company 

charge  for  refrigeration  service : 1282 

Uses  all  refrigerator  lines  that  come  along,  including  Armour^ s. .     1292 
Preference  given  to  cars  of  American  Refrigerator  Transit  Com- 
pany       1285 

Pnvate  car  lines  aim  to  make  profit  out  of  icing  and  refrigerating 

service 1286 

Statistics;  average  rates;  ^ross  earnings;  operating  expenses 1221 

Statistics;  changes  in  tariff  every  da^;   1,500  during  past  year; 

6,000  tariffs  in  force;  reasons  necessitating  frequent  changes 12d6 

Missouri  Pacific  Rwy.  v.  The  United  States — 

Suit  brought  by  United  States  attorney  for  the  State  of  Kanssa 
upon  request  of  Interstate  Commerce  Commission  upon  charge 
that  there  was  an  unlawful  discrimination  in  making  a  higher 
rate  for  carrying  freight  from  St.  Louis  to  Wichita  than  from 
St  Louis  to  Omaha.  Suit  instigated  by  people  of  Kansas;  his- 
tory of  proceedings 1271 

Missouri  State  rates;  maximum  rates  established  in  1879  by  legisla- 
ture; Commission  determined  upon  new,  two  years  ^o;  history  of 
proceedings;  Commission  has  made  several  orders  Missouri  Pacific 
Railway  thought  too  low,  but  always  obeyed ;  maximum  rates  estab- 
lished are  fair 1278 

Private  car  line  systems;  should  be  under  control  in  some  way 1284 

Rate  making;  impossible  to  follow  any  set  rule;  elements  considered .     1222 
Rates — 

Absolute    power  with    Commission  would   not   give  elasticity 

enough 1290 

Government  control  of;  objection  to 1220 

Have  reduced  from  year  to  year;  reasons;  figures  given  for  Mis- 
souri Pacific  Railway 1221 

In  Iowa,  fixed  on  mileage  basis  by  legislature 1235 

Rebates — 

Discussed 1220 

Thing  of  past  on  our  road;  believe  very  little  being  done;  Elkins 

Act  more  potential  than  anything  else 1295 

Refrigerator  c^rs — 

Americ^an  Refrigerator  Transit  Company  not  to  my  knowledge 

interested  in  production  and  distribution  of  products 1285 

Complaints  of  icing  charge  of  Missouri  Pacific  Railway,  but  we 

onlv  charge  what  ice  costs 1295 

Freigfit  rate  the  same,  no  matter  whose  car  is  used 1284 

Have  heard  of  complaints  against  refrigerator  car  companies  for 

icing 1283 

State  commiHsions,  power  conferred  upon,  has  embarrassed  us  some, 

but  not  seriously ;  local  basiness  small  part  of  total 1286 

Texas  has  State  commii-sion 1279 

Wages  depend  upon  necessary  compensation  from  traffic 1 225 

Water  rates  should  be  made  subject  to  interstate-commerce  act 124 1 

LIVE  STOCK: 

Testimony  relatioe  to — 

Comparison  of  rates  for,  with  corn  (Lincoln) 1238 

More  freiiuently  carried  at  loss  than  almost  any  other  commodity 

(Lincoln) 1236 

Preferential  treatment  accorded  ( Lincoln) 1236 

Rates  from  Colorado,  Texas,  and  in  long-haul  western  movement 

were  advanced  in  1901;  think  too  low  to-day;  had  20  per  cent  less 

to  transport  in  1904  than  in  1903;  glad  of  it  (Lincoln) 1284 

Transportation  furnisheii  to  attendants  incompetent  and  liable  to 

personal  injury,  leads  to  damage  and  claims  (Lincoln) 1239 
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liOCAIilTIES:  Pt^e. 

Testimony  relative  to— 

Discrimination  between  (Bacon) 25,26 

In  certain;  cases  cited  (Bacon) 27 

Violation  of  rates  between,  less  since  Elkius  Act  (Bacon) 26 

LONG  AND  SHpBT  HAUL: 

Testimony  relntive  to — 

Advantage  in  long  haul  in  that  a  20-mile  haul  covers  the  same  termi- 
nal nervice  that  a  2,000-mile  haul  covers  ( Hill) 1503 

Amendment  suggested  ( Knapp) 3307 

Amendment  suggested  to  long  and  short  haul  clause  in  original  law 
so  as  to  make  it  not  always  reasonable  that  competition  at  the  more 
distant  i^oint  should  create  dissimilar  circumstances  and  conditions 

(Ripley) 2328 

Benefits  of  long-distance  rates  ( Cummins) 2090 

Can  not  rorret^t  inequalities  unless  there  is  a  change  of  rates  (Fifer)..    3331 

Cases  which  have  been  considered  (Newcomb) 3578 

Clause  considered  ( Ramsey ) 1990 

Clause  has  worked  satisfactorily  in  perhaps  95  per  cent  of  cases 

(Ripley) 2343 

Clause  insufficient  ( Staples) 31, 34 

( nause  objected  to  ( M iller ) 2021 

Conimisaion  has  taken   ground  that  water  competition  justifies  a 

departure  from  long  and  short  haul  provision  (Bacon ) 1807 

Cotton  carried  from  South  to  New  York  mills  at  lower  rate  than 

shorter  haul  (Tuttle) 971,974 

Decisions  of  courts  which  have  undermined  the  clause  (Ripley) . .  2320, 2322 

Discriminations  under;  illustration;  lumber  producer  on  eastern  slope 

of  Blue  Ridge  Mountains  must  pay  2  cents  per  100  pounds  more 

to  get  luuiber  to  Philadelphia  than  the  man  50  or  75  miles  farther 

west,  one  great  cor{)oration  practically  controlling  all  the  traffic 

(Knapp) 3294 

Disregard  of,  in  certain  sections;  built  up  by  waterways  (Lincoln)..     1241 

Extent  to  which  clause  is  observed  to-day  ( Ripley ) 2320 

Favor  clause  as  interpreted  bv  Supreme  Court  (Cummins) 2057 

( iould  system  observes  that  clause  (  Bird ) 2288, 2291, 2292 

How  would  like  to  see  the  clause  interpreted  (Ripley) 2329 

Illustrations  in  differentials  (Davenport) 194 

Interpretation  of  ('ommission  has  l)een  entirely  in  the  direction  of  the 
restriction  of  trade  and    restriction  of  competition;  rulings  cited 

(Meyer) 1592,1604,1617 

Interstete-commerce  law  pn> vision  should  not  be  changed  (Tuttle) . . .      945 

Legislation  in  regard  to,  would  help  no  one  (Tuttle) 923 

Less  charge  for  (jompctitive  long  hauls  is  on  same  theory  as  less  charge 

for  low-grade  traihc  (Mines) 1099 

Little  by  little  the  force  of  the  clause  has  been  whittled  away  (decision 

cited)  (Ripley) 2322 

Long-haul  competition  business  is  not  carried  at  a  loss,  and  is  not  a 

charge  on  the  short-haul  business  ( Mines) 1102 

Long  haul  often  made  at  a  loss;  reasons  CTuttle) 971 

Low  through  ratc^  to  competitive  j)oints  all  that  enables  farmer  and 
producer  to  get  surplus  grain  and  other  products  to  market  (Ram- 
sey)      1979 

No  complaint  in  New  England  (^Tuttle) 920 

Now  but  an  oc(*asional  case  of  charging  more  for  the  short  than  for 

the  long  haul  (Clements) 1 3235 

Present  law  affonls  ample  reme<ly  for  any  wrongful  departure  from 

the  long  and  short  haul  principle  ( Hines) 1107 

Present  law  sufficient  ( Meyer) 1615 

Present  long  and  short  haul  law  is  the  only  just  and  practicable  law 

on  that  subject  ( Mines) 1108 

Pulp  mills  erected  in  Maine  because  of  promised  low  rates  to  Chicago 

market  (Tuttle) 975 

Railroad  at  liberty  to  make  very  low  rate  to  meet  competition  pro- 
vided that  leaves  even  small  fraction  to  contribute  to  fund  of  ex- 
penses (Bird) 2292 

Railroads  could  not  get  along  without  this  elasticity  (Filer) 333ft 
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LONG  AND  SHOBT  HAXXIr-Oontinued. 
Testimony  relative  to — 

Railroads,  to  their  financial  disadvantage,  cultivate  too  much   the 

long-haul  business  ( Ripley ) 2312,  2323 

Rate  to  intermediate  pomt  should  not  be  higher  than  to  terminai 

point  (Cummins) 2060 

Southwestern  Lumbermen's  Association  statement  (Bacon) 1892 

Suggesting  amendment  ( Fifer ) 3338 

The  provinion  "under  similar  conditions  and  circumstances"  is  very 

elastic  ( Ramsey ) 1985 

There  has  been  no  disai>i)earance  of  the  competition  or  conditions  neces- 
sitating the  less  rates  for  the  longer  haul  ( Hines) 1 103 

They  must  give  the  low  rate  or  let  the  busines-s  go  ( Fifer) 3336 

To  legislate  to  ]>revent  charging  more  for  a  short  than  a  long  haul 

would  prostrate  business  (Ripley) 2327 

Verv  plausible  and  just  argument  in  many  cases  of  lesser  cost  for 

longer  haul  (Fifer) 3336 

Would  not  change  clause  in  interstate-commerce  act  (Morawetz) 822 

Would  retain  the  clause  with  the  exception  to  try  and  make  it  elastic 

(Ripley) 2351 

LOTTERY  OASES 1349 

LOUISIANA: 

Has  State  commission  (Lincoln) 1279 

LOUISVILLE  AND  NASHVILLE  SYSTEM: 

Testimony  relative  to — 

Atlantic  Coast  Line  has  come  into  its  control  (Hines) 1065 

Immigration  on  line  of  (Gates) 2985 

Industrial  statistics  as  to  localities  on  (Gates) 2985 

Has   generally    complied   with    order   of   Commission;    exceptions 

(Hines) 1011.1018 

Manner  it  came  under  control  of  Atlantic  Coast  Line;  investigation  of 

Commission  (Clements) 3052 

Transaction  with  Atlantic  Coast  Line  (Clements) 3223 

LUMBEK: 

Testimony  relative  to — 

"Bo^ue  differentials,"  based  on  cost  of  producing  lumber  at  different 

pomts,  have  stood  the  test  (Rand) 2189 

If  you  disturb  one  rate  in  Omaha,  vou  will  have  to  change  all  the  rest 

connectetl— 10,000  (Rand) .' 2193 

Letter  from  J.  T.  Barber,  president  of  Northwestern  Lumber  Com- 
pany, opposing  legislation  proposed  (Rand) 2191 

Letter  from  K.  E.  Jewett,  Green  Bay  Lumber  Company,  opposing 

legislation  proposed  (Rand) 2192 

No  trusts  in  (8hevlin) 1946,1949 

Prices  higher,  but  not  because  of  rates  (Shevlin ) 1946 

Ramsey 1968,1970 

Table  of  rates  to  Omaha  from  different  points  ( Rand) 2191 

Want  a  train-load  rate  (Rand) 2192 

LUMBEB  BATES: 

Advance  in;  reasons  for  (Lincoln) 1233, 1280 

Complained-of  advance  east  of  Mississippi  ( Gardner) 1627 

Shippers  east  of  Mississippi  River  complamed  of  advance.    Commission 
decided  advance  unrea8ona})le  ( Lincoln ) 1235 

LYSTEB,  FBEDEBICK  E.,  manufacturer  of  linseed  oil,  Fredonia,  Kans.: 

Testimony  of 3059 

Bate  making — 

Do  not  question  honesty  of  Commission,  but  doubt*  their  abilit}r  to 
deal  promptly  and  emciently  with  various  questions  arising  in.     3059 

Not  much  sentiment  among  shippers  in  Kansas  for  regulation  of 
rates  by  legislation;  quite  a  clamor  from  people  who  never  ship 
a  carload  of  anything 3059 
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Pace. 

ITGBEGOB,  ABCH,  engaged  in  wholesale  hardware  business,  Springfield, 
Mo. 

Testimmyof 3060 

Rate  making — 

Fairly  treated  in  our  section  and  opposed  to  change  that  would 
place  in  hands  of  Coniinission 3060 

MACKENZIE,  MUBDO,  representing  the  stock  rai.sors  of  the  West. 

Testimony  of 119 

Interstate  Commerce  Commission  should  Ix^  em|x^\vere<l  to  ri'gulate 

not  only  rates  but  nervice 123 

Railroads — 

Cattle  should  be  haule<l  800  miles  with  one  fee<ling 1 21 

Poor  service  of 124 

Rates— 

For  haulinj;  cattle   increased,  although  cost  of  operating  not 

increa*«ed 120 

Put  up  when  rebates  abolished 123 

Rebates  alK)Ii8hed,  but  rates  jmt  up 123 

ICAGEE,  W.  C,  coke  and  coal  business,  Pittsburg,  connected  with  firm 
Pickand  and  Magt^e  Coke  Co. 

Testimony  of 3602 

Rate  making — 

Would    rather    deal    with    railroad    than    with    Commission. 

(Reasons) 3603 

Rebates — 

None  in  our  business 3603 

MANBY,  J.  B.,  Southwest  Land  and  Live  Stock  Commission  Com|>any, 
Trinidad,  (^olo. 

Testimony  of 2a32 

Interstate  Conmierce  Commission — 

Not  beneficial  to  stockmen 2032 

Rates— 

From  Southwest  less  per  mile  to  Missouri  River  than  mileage 
rates  charged  locally  in  middle  corn-feeding  States  and  not 
extortionate 2032 

KCANTTFACTXIBEBS  AND  PBODUCEBS'  ASSOOLATION  OF  KNOX- 
VILLE,  TENN. : 
Tesiimonu  rein  tire  to — 

Petition  favoring  present  law  and  opposing  intrusting  Commission 
with  rate-making  power  ( Smith ) 1833 

MABTIN,  H.  B. ,  of  New  York  City,  National  Secretary  of  American  Anti- 
trust Ixuigue. 
Testimony  of. 3470 

MASSACHUSETTS : 

Testimony  relatire  to — 

Commission  bas  absolute  power  to  fix  rates  on  milk  in  (Ripley) 2325 

Railroad  taxation  in  ( Ripley ) 2364 

Regulation,  both  as  to  capitalization  and  the  operation  of  railways, 

more  efficient  than  in  any  other  State  ( Ripley) 2353 

Three  railroad  commissioners  in  (Ripley) 2356 

Rate  making — 

Create  a  new  department  to   supervise   and   police   railroads 

(Martin) 3475 

Empower  Commission  to  exercise  promptly  legislative  function  of 
making  new  rates  where  existing  rates  are*  proven  unjust  or 

unreasonable  (Martin) 3475 

Remedy  for  present  intolerable  conditions  growing  out  of  usurpa- 
tion of  a  great  Governnient  function  by  private  parties  must  lie 
in  assumption  by  the  Government  of  its  sovereign  autliority 
over  railroads  (Martin) 3475 
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MATHEB,  BOBEBT,  president  Rock  Island  Company,  general  counsel  of 
Rock  Inland  svetem,  etc. 
Testimony  of ". 1443 

Constitutional  questions — 

Congress  can  not  confer  upon  court  any  power  which  in  its  final 
analysis  leaves  it  to  determine  what  shonld  be  rate  or  relation 

of  rates 1472 

Power  of  Congress  to  confer  upon  court  power  not  only  to  say 
whether  a  rate  was  unreasonable,  but  what  would  in  their  opin- 
ion be  maximum  rate 1468 

Discrimination  in  rates — 

Between  ports 1456, 1462 

If  those  now  existing  bv  common  consent  should  be  abolished  it 

would  lead  to  confusfon  and  disturbance a 1471 

Language  of  statute  broad  enough 1468 

Only  evil  demanding  additional  legislation  in  preference  between 

localities 1445 

Intertstate  Commerce  Commission — 

Advise  restriction  of  scope  of 1466 

Of  great  value  to  public  and  railways 1466 

Possibility  of  commercial  disturbance  if  rates  are  determined  by.     1455 

Power  of  making  orders  should  be  taken  from ". .     1466 

Should  be  confined  to  investigating  and  prosecuting 1466 

Should  have  power  to  settle  disputes  amicably 1466 

Should  not  have  rate-making  power 1467 

Rate  making — 

Commission  could  only  satisfy  all  communities  by  sacrificing  rev- 
enues of  railways 1454 

Commission  of  limited  number  would  be  unable  to  make  rates 

which  all  the  railways  make 1452 

Extent  of  power  Congress  could  confer  on  court 1468 

If  Commission  were  vested  with  power  to  make  rates,  do  not  think 

it  could  maintain  differentials  under  Constitution 1471 

Industrial  communities  depend  on  local  railways  for  protection 

against  competitors .• 1451 

No  effective  judicial  review  is  or  can  be  provided 1460 

Not  a  matter  of  volition  on  part  of  railroads 1452 

Only  demanded  legislation  is  preference  between  localities;  pro- 
posed legislation  not  necessary 1445 

Possibility  of  commercial  disturbance  if  rates  are  determined  by 

Conmiission 1455 

Power  should  be  left  in  first  instance  in  hands  of  railroads;  then 

would  leave  power  in  the  court  by  injunction  or  otherwise 1472 

Proposed  legislation  not  expedient 1451 

Proposed  legislation  would  set  a  precedent  for  regulation  by  Con- 
gress of  all  transactions  in  interstate  commerce. 1460 

Public  clamor  is  mistaken  and  misled — 

(a)  Bv  fear  something  worse  may  happen;  (b)  by  misap- 
prehension of  facts  that  proposed  legislation  would  give 
general  rate-making  power  to  Commission;  (c)  by  miscon- 
ception of  business  of  transportation  as  public  function; 

(<l)  by  statements  of  Commission 1447, 1448, 1451 

Think  changes  in  law  ought  to  be  confined  to  restriction  of  scope 

of  authority  and  power  of  Commission 1466 

Rates  are  not  unreasonable 1444 

Rebates — 

Are  or  can  be  prevented  under  existing  law 1444 

Present  law  ample  remedy  for  all 1467 

Rocklsland  System  statistics 1444 

MAXIMUM  BATE  CASE: 
Testimony  rekUive  to — 

Ripley 2348 

MBADB,  GEOBGE  F.,  of  Boston,  president  National  Leagae  of  Commission 
Merchants  of  United  States;  member  of  car  lines  committee  of  same; 
alflO  representing  Boston  Fruit  and  Produce  Exchange: 
Jhdimonyof. S684 
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MEADE,  GEOBGE  F.— Continued. 

TeMimovtf  of — 

Private  car- line  systeme.     (See  Testimony  under.) 
Bate  making — 

Bodies  I  represent  favor  conferring  ujwn  Commission  power  of 
flul«titviting,  after  investigation,  what  they  think  is  a  fair  rate; 

Attorney-General  Moody's  opinion  covers  the  situation 2685 

Private  car  lines  schedules  are  not  filed  with  Commission 2692 

Railroads  should  l)eoblige<l  to  fuminh  equipment  for  all  commodi- 
ties tendered ;  and  then  their  refrigerator  car  tariffs  filetl  2594, 2612, 2614 
Rail  roads  should  have  right  to  apiH>al  to  courts 2686 

MERCHANTS'  ASSOCIATION  OF  SAN  FRANCISCO: 

Resolutions  of 127 

MEYER,  HUGO  R. ,  assistant  professor  of  political  economy,  University  of 
Chitrago: 

Testimony  of 1552 

AuHtralia — 

Public  regulation  of  railway  rates 1587 

Railways  owned  by  Government 1587 

Rates 1588 

Canada — 

Commission  there  invested  with  power  to  make  rates 1622 

Rates  complained  of  in  Canadian  Parliament,  and  referred  to  as 

higher  in  Canada  than  in  United  States 1622 

Rate  fixing  in  (New  York  Sun,  May  5,  liK)5) 1622 

Differentials — 

How  Baltimore  and  Philadelphia  force  differential  on  New  York.     1584 
In  favor  of  grain  and  all  kinds  of  agricultural  products  designed 

for  export,  commended 1595 

England;  no  Government  ownership  there 1589 

Foreign  commerce — 

Common  for  exporters  to  secure  through  rates;  railroads'  portion 
lower  than  rate  would  be  if  shipment  stoi>ped  at  port;  decision 

cited 1623 

Reasons  for  cut  rates  on  exports  from  Chicago  to  Liverpool 1625 

Fran<H — 

Machinery  of  changing  rates 1686 

Private  ownership  of  railways  almost  exclusively,  but  Govern- 
ment regulation  of  rates 1586, 1615 

Public  regulation  of  railway  rates 1585 

Railroads  having  faile<i  to  meet  their  fixed  charges,  the  Govern- 
ment has  had  to  come  to  their  relief 1616 

Gernianv — 

N  nm])er  of  miles  of  railroad 1680, 1583, 1591 

Rates,  receipts  of  her  railways  from  1880  to  1899,  compared  with 

railways  of  the  United  States 1585 

Government  ownership- 
Australia;  experience  of 1687 

In  foreign  countries 1620 

Opposed  to 1617 

Prussia;  experience  of 1554, 1612 

Government  regulations — 

1  las  result^  in  preference  to  the  near-by  district 1613 

Under  it  group  rating  would  ondoubtedly  be  alx)lished 1613 

Under  it  there  would  be  infinite  conflict  of  interests  between  dif- 
ferent localities 1614 

Would  lead  to  confusion  and  disturbance  in  the  busim^ss  world..     1615 
InUn^tiite  Commerce  Commission — 

As  interpreted  by  Supreme  Court,  as  applied  to  export  and  import 

trade,  most  beneficial 1626 

Decisions  which  would  have  established  local  conflicts,  have  been 

overruled  by  Supreme  Court • 1554  . 

If  given  power  asked,  we  shall  have  our  rates  regulated  by 
bureaucrats,  etc.;  some  of  their  decisions  criticised;  idlequee- 

tions  considered  by 1563,1564,1603 

Path  mapped  out  in  decisions  in  direction  of  restricting  trade^ 
would  result  in  distance  tariff  rates « .. ..   "SSf^ 
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MSYEB,  HUGO  K.— Continued. 
Testimony  of — 

Interstate  Commerce  Commission — Continued. 

Their  doctrine  that  **no  man  may  be  deprived  of  the  advantajores 
accniing  to  him  by  virtue  of  his  geographical  position,"  criti- 
cised   1562,1565,1568 

Interstate-commerce  law — 

See  no  further  need  of  legislation 1617 

Long  and  short  haul- 
Interpretation  of  the  Commission  has  been  entirely  in  the  direc- 
tion of  the  restriction  of  trade  and  restriction  of  competition; 

rulings  cited 1592,1604,1617 

Present  law  sufficient 1616 

Public  regulation  of  railway  rates — 
Experience  in — 

Austnilia 1587 

France 1585 

Prussia 1554, 1619 

Has  brought  into  politics  the  question  of  reasonable  rates,  and 

the  conflict  of  sectional  intcifsl.s 1553 

Opposed  to 161 7 

Result  has  l)een  to  paralyze  commerce  to  very  large  extent 1553 

Ultimate  result  has  been  that  rates  have  Ix^come  inelastic  and 

finall V  ceased  to  decline 1553 

Prussia;  public  regulation  of  railway  rates;  experience  in 1554, 1619 

Kail  roads — 

Large  income  and  dividends  of  railroads  does  not  mean  the  pub- 
lic is  paying  an  unreasonable  compensation 1605 

Stock  waterinj^  resorted  to  only  for  the  purpose  of  bringing  out 
the  speculatively  inclined  is  one  of  the  most  beneficent^  prac- 
tices; but  if  for  mere  stock  jobbing,  is  to  be  condemned.  1 1610 

Rate  making;  reason  why  final  decision  on  rates  should  be  by  court.     1604 
Rates;  great  factor  that  has  brought  down  railroad  rates  and  all  stor- 
age, commission,  and  warehouse  charges  has  l^eeu  competition  of 
rival  railways  leading  to  New  York,  Philadelphia,  and  Baltimore..     1600 
Reasonableness  of  rates — 

Believe  there  is  no  connection  between  capitalization  and  charges 

a  company  makes 1609 

Method  of  determining 1605 

Would  make  the  courts  protectors  against  extortionate  rates 1608 

Rebates;  practice  practically-  broken  up 1620 

State  railway  commissions  m  this  country  extremely  restricted 1553 

United  States— 

In  my  investigation  have  found  no  country  where  they  have 

fewer  complaints,  with  exception  of  secret  rebates,  than  here..     1621 
Riites,  receipts  on  railways  from  1880  to  1899 1585 

mXEAGE  RATE: 

Commission  could  not  on  that  basis  give  fair  return  on  investment; 
reasons  ( Peck) 1344 

Not  advocated  by  commercial  organizations  (Bacon ) 1920 

MILK  PBODUCEBS'  PBOTECTIVE  ASSOCIATION  v.  D.  L.  A  W.  RT. 
ET  AL. : 

Report  and  opinion  of  Interstate  Commerce  Commission.     Individual 
index  (Appendix  H.     Vol  V) 939 

MILLEB,  GEORGE  L.,  Omaha,  Nebr.:  \ 

TesUmmiyof 2021 

Esch-Townsend  bill — 

Letter  of  Chairman  Knapp,  of  Interstate  Commerce  Commission, 
in  response  to  request  for  opinion  as  to  effect  ivhich  enactment 
of  Escli-Townsend  bill  would  have  upon  differential  freight  rates 

in  United  States,  etc 2029 

Undesirable;  next  step  would  be  Government  ownership 2022 

Long  and  short  haul — 

Clause  objected  to 2021 

Rate  making — 
- —  Opposed  to  ¥edCT«l  m\fcifet«!\c» 2021 
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Paoa 
MILLEB,  li.  M.,  flour  and  milling  bnsinesB  and  president  of  Commercial 
Club,  Kansas  City,  Mo. — 

Testimony  of 3060 

Rate  making — 

As  »  whole  our  community  satisfied  with  present  conditions,  but 
on  account  of  belief  that  certain  contrems  are  favored  by  rebates 
on  concessions,  we  believe  in  uniform  system  of  bookkeeping, 

etc 3060 

Re}>ate8 — 

Think  certain  shippers  are  favored  through  elevator  charges; 
Elkins  law  enforced  would  cpver  these 3061 

MINIMUM  ^ATES: 

Teifthnony  relative  to — 

No  remedy  has  been  applied  for  establishing  (Hiland) 1322 

Milk  cases — 

Hearing  in,  marked  Appendix  **H"  (Clements) 3223 

Midnight  tariffs — 

Changes  made  on  too  short  notice;  law  should  be  amended,  leav- 
ing some  discretion  in  cases  of  emergency  (Knapp) 3296 

MINNESOTA: 

Testimony  relative  to — 

Petitions  from,  do  not  represent  views  of  shippers  and  farmers  (Cooper)    2168 

Statute 31 ,  35 

Statute  provitled  for  appeal  to  district  court  from  order  of  Commission 
(Morawetz) 805 

MI8S0UBI: 

Testimony  relative  to — 

Division  of  public  sentiment  on  the  question  (Carleton) 2523 

Do  not  approve  of  law  passed  by  State  legislature  i Kennett) 2534 

Has  the  Commission  rates  and  maximum  rates  fixed  by  statute;  no 

fault  with  law  there  (Lincoln) 1293 

If  State  schedule  had  been  enforce*!  .throughout  State  before  meeting 

of  legislature  it  would  have  paralyzed  local  traffic  ( Ramsey) 2136 

Rank  discriminations  in  rate  bill  passed  by  legislature  (Ramsey) ....     2135 

Rate  law  (Bird) 2272 

State  maximum-rate  bill  disordered  freight  schedules  (Carleton) 2515 

Statements  prepared  by  the  secretary  and  acting  commisioner  of  St. 

Louis  Traflic  bureau,  etc.,  charging  inequality  and  injustice  in  rates 

affecting  St.  Louis  (Kennett) 2528,2570 

Table-freight  tariffs effe<!tive  June  17,  1905  (Ramsey) 2136 

Trade  and  commerce  of  St.  Louis,  statistics  ( Kennett) 2525 

MISSOTTBI  PACIFIC  RAILWAY: 

Testimony  reUttive  to — 

Cattle  business  (Lincoln) 1241 

Do  not  solicit  cattle  business;  28-hour  law  complained  of  (Lincoln) ..     1242 

Has  icing  points  where  it  ices  private  cars  under  instruc^tions,  and  its 
own  (Lincoln) 1282 

Has  no  refrigerator  cars  of  its  own;  stockholder  in  American  Refrig- 
erator Transit  Company;  pays  that  company  for  use  of  cars.  Not 
subject  to  interstate-commerce  law,  as  a  common  carrier  (Lin- 
coln)   1281-1282 

Makes  freight  rates;  American  Refrigerator  Transit  Company,  charge 
for  refrigeration  service  (Lincoln) ^ 1282 

Preference  given  to  cars  of  American  Refrigerator  Transit  Company 
(Lincoln) 1285 

Private  car  lines  aim  to  make  profit  out  of  icing  and  refrigerating 
service  (Lincoln) 1286 

Several  railroads  stockholders  in  American  Refrigerator  Transit  Com- 
pany ;  no  preference  given  to  shippers  ( Ramsey ) - .  - .  1979, 1980 

Statistics;  average  rates;  gross  earnings;  operating  expenses  (Lincoln) .     1221 

Statistics;  changes  in  tariff  every  day;  1,500  during  past  yettr;  6,000 
tariffs  in  force;  reasons  necessitating  frequent  changes  (Lincoln) . . .     1296 

Uses  all    refrigerator   lines  that  come  sdong,  including   Armour's 

(Lincoln) ^^aWL 
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lOSSOUBI  PAOTETO  RAILWAY  v.  THE  UNITED  STATES :  P*^ 

Suit  brought  by  United  States  attorney  for  State  of  Kansas  npon 
request  of  Interstate  Commerce  Commission  upon  charge  that  there 
was  an  unlawful  discrimination  in  making  a  higher  rate  for  carry- 
in^  freight  from  St.  Louis  to  Wichita  than  from  St.  I^ouis  to  Ouaaha; 
Suit  instigated  by  people  of  Kansas;  history  of  proc;eeding8  (Lin- 
coln)      1271 

lOSSOUBI  BTVEB : 

Basisof  rates  (Hines) 1 1044 

MISSOURI  STATE  BATES : 

Maximum  rates  established  in  1879  by  legislature;  Commission  deter- 
mine^ upon  new,  two  years  ago;  history  of  pn:)cee(lings;  Commis- 
sion has  made  several  orders  Missouri  Pacific  Railway  thought  too 
low,  but  always  obeyed;  maximum  rates  established  are  fair 
(Lincoln) 1278 

HITGHELL,  0.  D. ,  president  Chattanooga  Plow  Company,  and  repreeent- 
in^  Manufacturers'  Association  of  Chattanooga,  Tenn. : 

Testimony  of. 2171 

Chattanooga — 

No  complaint  in,  as  to  outgoing  freight;  complaints  as  to  in- 
coming, involving  water  transportation 2176 

Elkins  law — 

Chattanooga  manufacturers  think  great  deal  of 2175 

Rate  making — 

Commission  delay  in  reaching  conclusion 2177 

Government  paternalism  subjept  to  change  and  political  influ- 
ences       2172 

Opposed  to  proposed  le^slation;  much  prefer  to  have  matters  as 

tney  are;  relations  with  railroad  growing  friendly 2171 

Rates — 

No  complaint  of  extortionate 2175 

Rebates- 
No  reason  to  believe  there  are  any 2175 

MITCUELL,  F.  L.,  of  Mitchell  Wagon  Company,  Racine,  Wis.: 

Testimony  of 2214 

Interstate-commerce  law — 

Elkins  law  sufficient 2214 

Private  car  line  systems — 

Legislation  not  sufficient 2214 

Rate  making — 

Opposed  to  giving  the  jwwer  to  Commission 2214 

Terminal  side  tracks — 

Legislation  not  sufficient 2214 

Wisconsin — 

According  to  the  vote,  there  is  a  popular  <lemand  for  railway  leg- 
islation   '. 2215 

Demand  for  legislation  does  not  come  from  business  men,  but  has 

been  worked  up  by  holding  up  a  few  shining  examples 2215 

Racine;  no  rates  complained  of  there  as  unjust 2214 

MITOHEIili,  S.  DAK. : 

Resolution  of  the  commercial  committee  and  business  men  of — 

Opposed  to  further  legislation  in  direction  of  taking  from  railroads 
the  establishment  of  rates  (Clements) 3057 

MOBAWETZ,  VICTOB,  chairman  of  the  executive  board  of  directors,  and 
general  counsel  of  Atchison,  Topeka  and  Santa  Fe  Railway  Company: 

Testimony  of 792,841 

Arbitration  of  disputes  between  railroads  and  employees  difficult  to 

arrange 886 

Atchison  system — 

Charged  with  giving  undue  arbitraries 847 

Confiscatory  rate,  what  would  be  considered  a 874 

Mileage 792 

Owns  its  own  fruit  and  stock  cars;  in  the  main  it  uses  its  own. . .       819 
States  operated  in.  where  power  is  given  to  State  commission  to 
fixratOB 868 
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MOKAWETZ,  VIOTOB— Ck>ntinued.  Ptoga. 

Testimo7iy  of — 

Atchison  System — Continued. 

States  where  operating 897 

Statistics  as  to  bonds,  stocks,  and  mileage 872 

Stock  of,  how  paid 792 

Confisi^Atory  rates — 

Iniunction  against  Commission  a  remedy  in  case  of  their  fixing. .      870 

What  would  be  considered  such  on  Atchison  System 874 

Constitutional  questions — 
Congress — 

Can  determine  a  minimum  rate  and  a  maximum  rate,  but  the 

courts  can  not  be  required  to  determine 804 

Can  not  delegate  legislative  power ^ 798 

Can  only  create  courts  such  as  are  authorized  by  Constitution, 
and  the  Interstate  Commerce  Commission  is  not  a  body  of 

that  kind 802 

Can  presi^ril^e  general  rules  for  regulation  of  charges 798 

Not  power  to  reduce  rates  to  extent  of  depriving  railroads  of 

reasonable  return  on  investments 795 

Power  of,  to  direct  Commission  to  determine  what  maximum 

rate  may  be  charged 852 

Power  of,  to  grant  exemption  from  taxation  to  railroads 880 

Power  of,  to  pass  law  fixing  schedule  of  rates 852 

Power  of,  to  tax  railroads  and  distribute  taxes  among  the  dif- 
ferent States  and  Territories 880 

Powers  it  could  give  Commission  as  to  determining  rates 851 

Powers  which  it  can  confer  on  a  commission  and  on  a  court.      857 
Courts — 

Can  be  required  to  pass  upon  question  whether  act  of  carrier  in 
fixing  a  rate  is  in  violation  of  anv  legal  order  of  Commission; 
but  they  can  not  be  required  to  substitute  their  ideas  as  to  wis- 
dom of  fixing  rate  between  two  extremes 803 

Can  be  required  to  pass  upon  question  whether  a  rate  prescribed 

by  Commission  is  unreasonably  high  and  therefore  unlawful . .      803 
Can  not  be  given  power  to  hear  controversies  de  novo,  and  to  re- 
consider wisdom  of  Commission  in  fixing  any  particular  rate 

between  two  extremes 806 

Could  be  required  to  pass  upon  question  whether  a  rate  is  un- 
reasonably high,  extortionate,  because  in  violation  of  interstate- 
commerce  ac^  and  could  be  required,  in  my  judgment,  to  find 
what  maximum  rate  is  that  could  be  lawfully  imposed  under 

the  act 803,807 

Could,  in  my  judgment,  be  required  to  find  what  maximum  rate 
is  that  could  have  been  lawfully  imposed,  but  could  not  pre- 

scril)e  a  rate  for  the  future 803 

Has  function  to  determine  what  is  not  an  unreasonable  rate 855 

Interpretation  of  '*rea8onable" 800 

Limit  of  power  to  fix  differential  rates 864 

Opposed  to  special,  but  provision  might  be  made  for  additional 

circuit  judges 816 

*  Power  of  Congress  to  control  action  of,  in  taking  up  business 816 

Power  to  delegate  to  Commission  authority  to  fix  rates 797 

Proceeding  may  be  instituted  against  an  entire  tariff  on  ground 
destructive  of  rights  of  property,  but  think  shipper  could  not 

seek  to  restrain  enforcement  of  an  entire  tariff 805 

Whether  Congress  can  give  to  Commission  power  to  fix  rates 

between  maximum  rate  and  minimum  rate 799 

Differentials — 

Between  local  and  competitive  business,  if  prohibited,  would  work 

injury  to  local 866 

Favoring  one  port 833 

Giving  a  preference  in  favor  of  one  port  over  another 894 

Discrimination  in  rates 798 

Advisability  of  strengthening  law 817 

And  rebates  have  largely  stopped,  and  if  Commission  prosecuted 
vigorously,  think  they  coula  be  almost  wholly  stopped «     "^^ 
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MORAWETZ,  VICTOR— Continued.  f^g^ 
Tetiimomj  of — 

Discrimination  in  rates — Continued. 

Ab  to  giving  large  cities  less  rates  than  intermediate  stations 846 

In  favor  of  certain  ports 866 

Localities 808 

Missouri  Pacific  Railway  Company  v.  United  States 895 

Publicity  of  books  would  be  effective  in  discovering 818 

Rebates,  some  under  secret  arrangement  and  others  not 847 

Remedy  for  secret  arrangements  made  by  traffic  agents 842 

Earnings  have  been  overstated 838 

Elkins  Act- 
Advisability  of  amending,  so  as  to  provide  that  any  preference 
given  to  any  shipper  through  arbitraries  allowed  to  terminals 
or  through  mileage  allowed  private  cars,  should  be  deemed  a 

preference 818 

If  enforced,  would  obviate  private-car  line  evils 819 

Foreign  commerce,  recommendation  as  to  regulation  of 825 

Government  inspectors,  appointment  and  duties  suggested 830 

Injunction  against  Commission  a  remedy  in  case  of  its  fixing  confijs- 

catory  rates 870 

Interstate  Commerce  Commission — 

As  to  enlarging  membership 906 

Change  of  views  as  to  power  to  make  rates 831 

Complaints,  90  per  cent  of,  settled  satisfactorily  by 812 

Hearings  of,  suggestion  to  abolish 812 

Police  duties  should  be  more  effective  by 812 

Rates,  should  not  be  given  power  to  fix,  but  should  act  as  police, 

to  prosecute 831 

Reasons  for  its  nonenforcement  of  act 811 

Should  have  summary  proceedings,  and  leave  the  hearings  for 

the  court 859 

To  give,  power  to  fix  rates  between  the  two  extremes,  autocratic 

power 836 

Interstate-commerce  law,  initiative  of  enforcement  should  not  be  con- 
fined to  Attorney-General 826 

Insurance  of  employees,  opposed  to '. 884 

Le^  propositions 795 

Long  and  short  haul,  would  not  change  clause  in  interstate-commerce 

act 822 

Minnesota,  statute  provided  for  appeal  to  district  court  from  order  of 

Commission 805 

National  incorporation  act — 

National  cnarter  preferred  to  State  charter 878 

Provisions  suggested 882, 891 

Operating  expenses,  statistics 837 

Pooling;  do  not  know  of  a  single  instance;  all  lines  between  same 

points  make  same  charge  for  same  business 822 

Ports- 
Discrimination  in  favor  of  certain ;  cases  cited 809, 866 

Private  car-line  systems — 

Amendment  suggested  to  correct  evils  of " 896 

Better  for  railwav  companies  to  use  their  own  cars 819 

Klkins  Act,  if  enforced,  would  obviate  evils  of 819 

Publicritv  of  books — 

And  inspector  to  examine,  provision  for,  recommended 824 

Would  enable  Commission  to  discover  rebates  and  discriminations  818 
Railroads — 

About  25  per  cent  of  whole  business  in  United  States  is  of  local 

character,  and  about  75  per  cent  interstate 869 

Business  within  power  of  commission  of  any  State  very  small 869 

Charges  fixed  to  encourage  business 795 

Competition  reduced 890 

Congress,  power  of,  to  grant  exemption  from  taxation 880 

Consolidation  of  groups  beneficial 881 

Earnings  have  increased,  while  rates  have  decreased 889 

Earnings  of,  overstated 838 

Rmp\oyeg»weVVi^d.aiA^Q\3\^iiO\.T^RftmTOft^  884 
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MORAWETZ,  VICTOB— Continued.  Page. 

Testimony  of— 

Kailroadfl— Continued. 

If  rat«8  were  fixed  accortling  to  distance,  three-fourths  (A  indus- 
tries would  be  destroyed 865 

Net  earnings,  no  unifonn  rule  in  asi^ertaining 903 

Operating  expenses  increasing 794 

Obligation  to  follow  directions  of  shipper  in  routing '. 841 

Should  be  {)erinitted  to  meet  and  discuss  rates  and  to  put  the 

same  in  force  without  violating  Sherman  Act 821 ,  844 

Statistics 887 

Tonnage  carriinl  by 793 

Value  of  property,  elements  laid  down  in  Nebraska  case 870 

Bate  making,  legislative  ai^t,  maximum  rate  case  cited 797 

Rates — 

Can  not  change  one  between  any  two  points  in  the  West  without 

affecting  many 822 

Exorbitant,  how  bill  may  be  drawn  to  prevent 811 

Method  of  proce<lure  to  determine  what  constitutes  maximum. . ,      828 
Objection  to  giving  discretionary  power  of  fixing  rates  to  Com- 
mission        808 

Table  showing  cases  in  which  the  Commission  found  rates  com- 
plained of  to  be  unreasonable  and  ordered  them  to  be  discon- 
tinued       840 

Where  high  and  no  complete  remedy  has  l>een  provided,  pro- 
vision suggested 824 

Would  not  fix  maximum;  but  would  leave  court  to  decide,  upon 
the  suit  of  Commission,  whether  the  rate  was  unreasonaibly 

high  or  not,  and  for  quick  decision 835 

Reasonableness  of  rates — 

Esch-Townsend  bill 7% 

Meaning  of 851 

What  constitutes 796 

Routing — 

As  to  carriers  following 841 

Evils  of 818 

Revenue;  legislation  which  would  reduce  earnings  below  fair  profit 

would  put  end  to  extension  and  improvement 793 

States  delegating  to  Commission  power  to  fix  rates 798 

Texas  railroad  bonds  must  be  indorsed  by  State  railroad  commission, 

which  retards  sale  of 882 

Tonnage  statistics 837 

"Under  substantially  similar  circumstances  and  conditions,"  effect  of 

striking  out 823 

Water  routes — 

Give  relmtes  and  ship  at  any  rate  they  can  get 820 

Should  l)e  subject  to  interstat^commerce  law 819 

MOROAN,  JOHN  T.,  a  Senator  from  Alabama: 

Letter  frain 786 

Views  of,  in  rei)ly  to  letter  of  chai rman  of  committee 786 

MOSEIiEY,  EDWARD  A. ,  secretary  of  the  Interstate  Commerce  C/ommis- 
sion: 
Statement  of 3252 

NATIONAIi    ASSOCIATIPN    OF    MANTJFAOTUBEBS     OF     THE 
UNITED   STATES: 

Rebates — 

Resolutions  favoring  enforcement  of  law  as  to 3782 

NATIONAIi  ASSOCIATION  OF  RAILWAY  COMMISSIONERS: 

Composition  and  purpose  of;  represented ;  resolutions 41 

NATIONAL  INCORPORATION  ACT: 
Testimonif  relative  to— 

Advantages  of  (Hill) 1522 

Authorities  (Newlands) 3723 

Bacon,  E.  P 13 

Bond V^^ 
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NATIONAIi  INOOBPORATION  ACT— Ck>ntinued.  Pa^e. 

Testimony  relative  to — 

Difference  in  rates  and  competition  would  disappear  (Ramsey) 2151 

Federal  courts  (Newlands) 3733 

If  established,  best  system  of  taxation  would  be  percentage  upon  grote 

receipts  (Peck) 1359 

Is  the  tax  of  gross  receipts  constitutional?  ( Newlands) 3734 

National  charter  preferred  to  State  charter  (Morawetz) 878 

National  incorporation  of  existing  railroads  ( Newlands) 3730 

Newlands,  Senator,  statement  of 7H\  3720 

One  ^reat  system  advantageous  (Thurber) 2511 

Provisions  suggested  (Morawetz) 882, 891 

Questions  proposed  to  be  asked  by  Senator  Newlands 776 

**  Regulate,"  meaning  of  ( Newlands) 3721 

Ripley 2353 

Single  act  preferable  to  one  in  each  State  ( Peck) 1357 

State  commerce  (Newlands) 3732 

Suggestion  of  act  embodying  one  system  of  rates  and  one  system  of 

taxation  (Bacon) 1 12, 25 

Same  (Davenport ) 182 

Taxation  of  national  instrumentalities  (Newlands) 3722 

Tuttle 988,990,994,996,999,1003 

NATIONAIi  LIVE  STOCK  ASSOCIATION: 

Complaint  of  railroad  service;  inequitable  rates  (Harris) 1530 

NATIONAL  WHOLESALE  LUMBEB  DEALERS'  ASSOCIATION: 

Testimony  relative  to — 

Resolutions  of,  favoring  the  giving  of  increased  powers  to  Ooiinn*s!«ion 
(Higbie)  1871 

NEBRASKA: 

Testimony  relative  to — 

Legislature  fixed  rates  which  were  confiscatory  (Davenport) 201 

NEVITT,  CHARLES,  treasurer  of  Paine  Lumber  Company,  etc,  Oshkosh, 
Wis.: 

Testimony  of. 1550 

Fear  commodity  rate  which  we  have  on  logs  to  our  mills  from  timber 
district  may  be  interfered  with  by  Commission.    Illustration 1550 

NEWCOMB,  H.  T.,  lawyer,  Washington,  D.  C,  representing  certain  railway 
corporations: 

Testimony  of 3487 

Capitalization 3518 

Concentrating  a  power  now  widely  diffus«ed 3516 

Courts — 

Carriers'  methods 3578 

Passenger  traffic  cases .• 3577 

Elkins  law — 

Successful  ofwration  of 3570 

Esch-Townsend  bill 3386 

Representative  Stevens  quotnl S!^S7 

Grain — 

Average  rates  on 3542 

Interstate  Commerce  Commission — 

Document  No.  257,  erroneous  statement  widely  disseminated...  :H549 

Passenger  traffic  cases 

Singular  omissions  and  strange  conclusions  ( Document  No.  257 ) . .  35ti6 
letter  of,  to  Chairman  Elkins,  as  to  withdrawal  of  signatures 

from  ]ietition  favoring  Quarles-Cooper  bill tiAlS 

Long  and  short  haul — 

Cases  which  have  been  considered 3578 

Railroads — 

Decline  in  rates :^545 

Distribution  of  stock :i532 

Impartial  treatment  of  general  public  ( Newcomb) 35S9 

Increaseii  use  of  transportation H567 

Lowest  rates  and  best  service 3588 

Operating  expenses 35.v> 

Percentage  oi  pet  capita  cost  required  for  transportation 3560 
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NEWOOMB,  H.  T.— Continued.  P««e. 
Tik(ti}nonij  of — 

Kailromlni — Continued. 

Kates  have  not  advanced 3545 

Small  holdings  make  a  majority 3532 

Wages 3639 

What  accident  and  guaranty  companies  own 3536 

What  colleges  own 3535 

What  depositors  in  savings  banks  own 3533 

W' hat  fire  insurance  companies  own 3536 

What  insurance  policy  holders  own 3535 

What  life  insurance  ix)mpanies  own 3537 

Who  owns  them 3631 

Wholesale  prices  and  rates  compared  with  averages  for  the  decade 

from  1890  to  1899 3658 

Rat«  making — 

An  inelastic  system 3510 

A  partial  tribunal 3504 

Att**mpts  at 3580 

Demand  for  a<ijustment  of  rates 3571 

Diagnosis  in  brief 3493 

Flood  of  litigation  would  follow 3517 

Frequent  changes  in  nitas 3492 

Friction,  mechanical  and  industrial 3490 

General  principles 3489 

Interstate-commerce  law  has  hinderetl  recluctions 3500 

Lessons  from  abroad 3507 

Lessons  from  exi)erience;  in  Georgia 3494-3495 

Manufacturers  in  opposition  to  Commission  regulating  rates 3585 

Orders  requiring  changes  in  rates 3573 

Pending  proj>08al  is  general  rate  making 3513 

Pending  provision  would  add  to  incentive  for  rebating 3513 

Peruling  provision  would  stop  voluntary  reiluctions 3498 

Political  dangers 3506 

Power  of  (/Ouimission 3581 

Power  to  increase  rates 3508 

Proposed  remedy  outlined  and  analyzed 3494 

Kates  are  not  excessive * 3517 

The  question  at  issue 3490 

Rates- 
Decline  in 3540 

Have  not  advanced 3545 

Kailway  rates  and  farm  prices 3561 

Railway  rates  and  wages 3502 

Stability  of  the  ton-mile  unit 3563 

Wheat,  and  prices 3561 

Rebat<»fl — 

Eliminated 3569 

l>aw  against 3569 

KEW  ENGLAND: 

Conservative  legislation  (Tuttle) 992 

Consolidation  of  railroads;  nund>er  prior  thereto  (Tuttle) 988 

System  of  taxation  in  (Tuttle) 993 

NEW  ENGLAND  COTTON  MILLS: 

Testiinoin/  relative  to — 

Products  of,  rates  compared  with  southern  (Hooker) 132 

NEW  ENGLAND  RAILBOADS: 

Consolidation  of,  beneficial  to  all  interests  ( Tuttle) 988 

Do  not  engage  in   business  outside  of  common  carriers;  conmion 

morality  should  prevent  (Tuttle) 948, 957 

Endeavor  to  equalize  rates  regardless  of  distance  on  commodities  that 

need  the  markets  (Tuttle) 976 

Have  no  natural  monopoly  ( Tuttle) 914 

No  limitation  of  dividen<ls  (Tuttle) 892 

Rates  given  shoe  manufacturers  low;  reasons  (Tuttle) 919 

Systems  in  (Tuttle) 913 
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KISWULNDS,  FBANCIS  O.,  a  Senator  from  Nevada:  P^>««- 

Statement  of 776,3720 

National  incorporation  act — 

Authorities 3723 

Federal  courts 3733 

Is  the  tax  of  gross  re<*eipt8  constitutional? 3734 

National  incorporation  of  existing  railroads 3730 

Present  law  as  applied  by  the  courts 3755 

**  Regulate,"  meaning  of 3721 

Senate  joint  resolution,  No.  86,  creating  commission  to  frame 

national  incorporation  act;  explanation  of,  by  Senator  Newlandfl .  776 

State  commerce 3732 

Statement  of,  relative  to  national  incorporation  act 776, 3720 

Taxation  of  national  instrumentalities ^ 3722 

Questions  proposed  to  be  asked  by 776 

KEW  ORLEANS: 

Testimony  relative  to — 

Advantages,  natural  and  acouired  (Robinson ) 2496 

Effort  to  divert  traffic  (Robmson) 2496 

Preferential  of  4^  cents  as  against  Baltimore  (Kennett) 2536 

KEW  YORK: 

Testimony  relatit^e  to— 

Commission,  a  board  of  investigation,  has  not  power  to  ^t  rates; 
powers  stated  (Higbie) 1887 

Brief  filed  with  Interstate  Commerce  Commission  by  commercial 
organization  of  (Appendix  E,  Part  I,  Vol.  V) 403 

Report  of  committee  of  Chamber  of  Commerce  of,  opposed  to  grant- 
ing increase  of  power  to  Commission  (Fuller) 3207 

NEW  YORK  BOARD  OF  TRADE  AND  TRANSPORTATION: 

Favors  commission  of  Congress  to  investigate  and  report  (Nimmo) . .  .      165 

Plan  for  legislation  to  prevent  rebates 3480 

Rebates — 

**A  suggestive  plan  for  legislation  to  prevent  rebates  and  discrimi- 
nations" in  form  of  a  bill 3480 

NEW  YORK  PRODUCE  EXCHANGE: 

Commission  on  trade  and  transportation — resolution  opposing  the 
giving  of  rate-making  power  to  Commission 2117 

NIMMO,  Jr.,  JOSEPH: 

Testimony  of— 

Constitutional  question  discussed 151 

Courts,  passing  of,  upon  a  rate  for  future  prescril  eil  by  Commist<iou. .       157 
Interstate  Commerce  Commission,  danger  of  conferring  autocratic 

power  upon 160 

Presents  petition  of  New  York  Board  of  Trade  and  Transportation 
favoring  special  commission  of  Congress  to  investigate  and  report  to 

Congress 165 

Rate  making  by  Commission,  what  it  involves 155 

NORFOLK  AND  WESTERN: 
Testimony  relative  to — 

Rate  (Bacon) 1795 

NORTHERN  PACIFIC  RAILWAY: 
Testimony  relative  to — 

Bonds  (Elliott) 3290 

Capital  stock  $155,000,000  (Elliott) 3290 

No  rebates  on  (Elliott) 3288 

Ownership  of  stock  in  other  corporations  (Elliott) 329CV 

Something  over  3,000,000  separate  freight  transactions  on  its  road  a 

year  (P^lliott) 3272 

States  in  which  it  operates  (Elliott) 3290 

NX7TTING,  J.  R.,  of  the  wholesale  hardware  house  of  Sickels,  Preston  A 
Nutting  Company,  Davenport,  Iowa: 

Testimony  of, 1541 

Rate  making,  opposed  to  conferring  the  power  on  Commission  as  pro- 
vided in  Eeeh-Tovfusieivd  bUV 1541 
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OCEAN  TBANSPOBTATION  BATES:  P>8«* 

Testhnoni/  relative  to— 

Advisability  of  their  bein^  published  (Bacon) 1905 

OKLAHOMA: 

Developed  by  railroads  (Carleton) 2619 

OPEBATING  EXPENSES: 

Statistics  ( Morawetz) 837 

OBDEB  OF  BAILWAT  CONBUCTOBS: 
Esch-Townsend  bill — 

Opposed  to 3784 

OBIENTAL  EXPOBTS  AND  IMPOBTS: 

Statistic*  furnished  by  James  J.  Hill 2240 

OBIENTAL  TBADE: 

Competing  lines  in  the  Orient  (Hill) 1610 

Increasing  (Hill) 1498 

OVEBCAPITALIZATION  (see  CapikiliztUioii) : 
Testimony  relative  to — 

How  effected  ( Robinson) 2429 

**  Watered  stock"  beneficial  (Thurber) 2513 

PAINTEB,  CHABLES  A.,  Pittsburg  broker;  been  in  iron  and  steel  and 
cotton-tie  manufacture: 

Testimony  of 2979 

Rate  making — 

If  Commission  undertake  duties  now  performed  by  intelligent 
railnMid  men,  will  shortly  find  itself  in  terrible  mess 2978 

PANAMA  OANAL: 

Will  be  of  advantage  to  ports  on  Gulf  and  along  Atlantic  sea  coast, 
say  for  150  miles  inland  (Hill) 1520 

PANOKE,  I.  B.,  fruit  grower,  West  Virginia,  representing  the  Allegheny 
Orchard  Company,  Virginia: 

Testimony  of 2854 

Private  car  line  systems — 

Occasionally  we  use  Baltimore  and  Ohio  refrigerator  cars,  but 

princ^ipally  Armour  cars 2855 

Popular  method,  and  hope  nothing  will  deprive  us  of  it 2855 

Railroad  agent  gives  us  rate  made  by  railroad  and  we  apply  to 
refrigerator  people  for  their  charge  and  they  give  us  stipulated 
price;  never  saw  printed  card  of  refrigerator  rates *.    2855 

PABKEB,  JAMES  F. ,  chainnan  of  trade  and  transportation  committee,  of 
New  York  l*roduce  P^xchange: 

Testimony  of : 2111 

Interstate  Commerce  Counnission — 

Confidence  in  personnel  shown  in  submission,  for  advisory  opin- 
ion, of  Atlantic  seaboard  dispute 2112 

Present  power  adequate 2112 

Railroads — 

Conditions  greatly  improved  since  1887;  due  largely  to  Commis- 
sion ;  more  effective  rt^ulation  of  competition 2113 

Rate  making — 

Commission,  physical  impossibility  giving  attention  to  the  vast 

number  of  cases 2114 

Commission,  ])olitically  ap|)ointed  and  traineil  in  different  chan- 
nels      2112 

Give  ('ommission  increased  powers  of  investigation;  add  to  its 

persijnnel  railway  exjwrts,  etc 2117 

(iovernmental  interfertmci^  and  excessive  r^pilation  harmful ,     2112 

(iovemmcntal  rates  in,  inflexible 2113 

Illustration  of  present  method  and  difficulties  Commission  would 

meet 2116 

Our  business  a  broad  depends  upon  suppt  v  and  demand TOA. 
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PABKEB,  JAMES  F. — Continued.  Fage. 

TesUinony  of — 

Rate  making — Continued. 

Present  law,  wrth  sliglit  amendments,  adequate 2113 

Proposed  legislation  would  unsettle  every  grain  merchant 2114,2116 

Wrong  in  principle  to  confer  power  on  Commission 2112 

Rebates— 

What  required  is  absolute  elimination  of  rebates  to  shippers  and 
discrimination  of  ports 2113 

PABTLAX  LIST  OF  BONDS  AND  STOCKS  OF  BAILBOADS  HBI^ 
BT  SAVINGS  BANKS,  INSUBANCE  COMPANIES,  AMD 
OTHEB  INSTITUTIONS  IN  1900 493-710 

PECK,  OEOBGE  B.,  Chicago,  general  counsel  Chicago,  Milwaukee  and  St. 
Paul  Railway  Company: 

Tedirnony  of 1299 

Chicago,  Milwaukee  and  St.  Paul  Railway — 

States  in  which  operated .' 1356 

Statistics,  bonds,  stock,  employees,  trackage 1356, 1361 

Think  owns  stock  in  other  railroads 1357 

Commission  the  repository  of  general  power  of  regulation;  what  it 

means,  etc. ;  Esch-Townsend  bill  discus.sed 1314 

Congress,  right  of,  to  require  court  to  ascertain  whether  rate  is  unrea- 
sonable, and  what  is  a  reasonable  maximum  rate 1352 

Consolidated  delegation  of  powers;  Esch-Townsend  bill  considered; 

(commission  never  been  composed  of  railroad  men 1307 

Constitutional  questions— 

Power  of  National  Government  to  take  away  taxing  power  of 

State;  zone  rate;  commodity  rate 1360, 1362, 1363 

To  what  extent  can  legislative  power  be  delegated;  Esch-Town- 
send bill  discussed 1308 

Whether  Commission  can  be  empowered  to  make  rates  not  deter- 
mined   '. 1371 

Differentials 1363 

Commission  could  not  successfully  deal  with;  reasons 1342 

If  abolished,  port  nearest  initial  point  would  get  most  of  business.     1343 
Effect  of  Government-made  rates  upon  rebates;  easily  cut  as  railway- 
made  rate 1302 

Esch-Townsend  bill,  condition  would  not  be  improved  by 1302 

Fixing  rates  by  the  (iovernment  involves  judicial  function "  1304 

Injunction,  remedy  for  excessive  rates  and  discriminations,  where  it 

would  lie  . . .   1346 

Mileage,  Commission  could  not  on  that  basis  give  fair  return  on  in- 
vestment; reasons 1344 

National  incorjwration  act — 

If  established,  best  system  of  taxation  percentage  upon  gross  re- 
ceipts       1359 

Single  act  preferable  to  one  in  each  State 1357 

Ports- 
Reason  for  est4iblishing;  constitutional  provision 1354 

Should  not  think  commodity  rates  constitutional 136.S 

Should  not  think  zone  rates  could  be  adopted 1362 

Unconstitutional  to  give  preference 1362 

Under  Constitution  upon  equal  basis  as  far  as  concerns  regulation 

of  commerce ^ 1355 

Preference  clause  of  Constitution — Esch-Townsend  bill  discussed 1309 

Private  car  line  systems — 

Competent  to  subject  some  to  interstate-commerce  law;  perhaps 

not  fully 1348 

Large  portion  of  trallic  must  have  refrigeration 1348 

Railroads,  systems  of  taxation  of,  in  different  States 1359 

Rate  making — 

Commission  can  not  fix  rate  because  power  has  not  been  dele- 
gated      1365 

Commission's  power  under  present  law 1364 

Court  can  not  tix  rate  because  it  can  not  exercise  legislative  func- 
tions       1365 
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PECK,  GEOBGE  B.— Continued.  Page. 

Teslimcmy  of — 

Rate  making — CJontinued. 

Do  not  U8sunie  power  can  be  delegated  to  Commission  possessing 

also  judicial  and  executive  powers 11^71 

Ksch'Townsend  bill  criticized;  Commission  would  have  to  employ 

more  exj^erts  than  railroads  have 1345 

If  carriers  fix  unreasonable  rate,  on  complaint  court  may  order 

hiuch  rate  to  cease,  leaving  carrier  to  name  another 137ft 

No  automatic  method 1361 

Principles  which  should  control;  Smy the  v.  Ames  cited 1360 

ProceedingH  to  determine  whether  rate  is  unreasonable  should 

begin  in  (!ourt 1371 

Shipper  should  prefer  the  complaint 1377 

Should  primarily  remain  with  owners  of  railroatls 1344 

State  counnissions  exercising  the  power  of 1358 

Supreme  Court  has  assumed  Congress  has  power  to  declare  rates 
shall  be  reasonable,  and  then  leave  it  to  Commission  to  say 
what  shall  be  reasonable,  with  opportunity  of  judicial  review..     1373 

Think  better  to  eliminate  judicial  power  from  Commission 1377 

Think  right  l>eh)ngs  to  carriers 1376 

Whether  Con  I  n)is>i()n  can  be  empowered  to  make  rates  not  deter- 
mined       1371 

Rates— 

Ahiiost  constant  lowering  of,  without  ac^tion  of  Commission 1345 

As  to  future  reduction  of,  under  present  conditions 1345 

Rebates,  extinction  of,  under  present  law,  which  is  adequate 1301 

State  commissions — 

As  a  general  proposition,  legislative  j>owers  can  not  be  delegated, 
yet  power  of  State  commissions  to  make  rates  has  been  sus- 
tained      1372 

Exercising  rate-making  power 1358 

Oppressive  action  of,  where  court  granted  i^ermanent  injunction.     1358 
Wrongs  complained  of — 

Discriminations ;  present  law  ample  to  prevent 1301 

Injunction,  advantages  of 1302 

PENALTY: 

Testimony  relative  to — 

For  noiu'umpliance  with  Quarles  bill  (Bacon ) 8 

PENNSYLVANIA  BAILBOAD: 

Teattimonij  relative  to — 

Competition  it  meets  ( Ramsey ) 2152 

Development  of  Pennsylvania  by,  wonderful  ( Ramsey ) 2003 

PENSION  FOB  EMPLOYEES: 

Do  not  approve  (Tuttle) 905 

Do  not  see  why  raiiroa<l  should  insure  against  accident  any  more  than 
any  other  employer  ( Kruttschnitt) 3112 

**Fellow-siirvant'*  bill  is  putting  a  premium  on  negligence  (Krutt- 
schnitt)       3113 

For  superannuated  employees  ( Kruttschnitt) 3112 

(lermany,  which  requires  employers  to  pension  superannuated  em- 
ployees, requires  beneficiaries  also  to  cxjn tribute  to  the  fund  (Krutt- 
schnitt)       3113 

PERCENTAGE  OF  BETUBN: 
Tt'Miniony  reUttire  to — 

Rule  for,  never  laid  down  by  court  (Bacon) 11 

PERRY,  E.  F.,  secretary  of  National  Wholsale  Lumber  Dealers*  Association, 
New  York: 
Testimony  of 288 

Interstate  Conuneree  Commission  shotild  have  power  to  revise  rates.       260 

PHILADELPHIA: 

Brief  file<l  with  Interstate  Commerce  Commission  by  commercial  or- 
ganization of  (Appendix  K,  Parti,  Vol.  V) 40S 


3894  CONSOLIDATED    INDEX    OF    VOLUMES    1    TO    5. 

PHILADELPHIA  BOABD  OF  TRADE:  ^^9^ 

Statement 2624 


I,  W.  K.,  wholesale  grocer,  Nashville,  Tenn.: 
Letter  of,  favoring  powers  of  Coimuisdion  being  enlarged  and  com- 
plaining of  unjust  rates .     1761 

PHiLING,  WHiLIAM  8.,  iron  and  steel  business,  Philadel])hia: 

Testimony  of ....     2974 

Rate  making- 
Iron  trade  has  prospered  wonderfully;  statistics 2976 

Lowering  of  rates  in  one  si'ction  would  be  equivalent  to  advance 

in  another 2976 

Menace  of  central  power  fixing  rates;   rate  to  suit  one  section 

would  be  great  injustice  to  another 2976 

Prefer  leaving  things  as  they  are -2976 

Rebates — 

And  discriminations  existed  formerly,  but  we  believe  they  have 
ceased 2975 


;,  GEORGE  F.,  manufacturer  of  linsi'ed  oil  and  starch,  Minneapolis: 

Testimony  of 2362 

Rates — 

Shippers  in  our  [)art  of  the  country  satisfied  with 2363 

Rebates — 

Know  of  none,  nor  secret  practices  of  any  kind 2362 

Receiving  no  rebates  nor  advantages  now 2362 

POOLING: 

Testimony  relative  to — 

Advantages  of  ( Stone) 262 

Believe  the  prohibition  was  a  serious  mistake  ( Kipk  y ) 2337 

Do  not  know  of  a  single  instancte;  all  lines  between  same  points  make 

same  charge  for  same  business  ( Morawetz) 822 

Opposed  to  ( Cowan ) 61 

Recommend  repeal  of  provision  prohibiting  (Ripley) 2345 

Shippers  unwilling  to  grant  the  power;  many  railroails  do  not  want 

(Fifer) 3326 

Should  be  permitted;  most  effectual  means  for  abolishing  rebates  and 

other  discriminations  ( t'ord vce) 2202 

Tuttle '. 1003 

Unsatisfactory  (Tuttle) 973 

Would  cling  to  it  in  certain  cases  ( Ripley) 2335, 2340 

POBTS: 

Testimony  relative  to — 

Discrimination  in  favor  of  certain;  cases  cited  ( Morawetz) 809, 866 

Discrimination  in  favt)r  of  certain  ports,  if  rate-iixiug  power  left  with 

Commission  ( Fish ) 277-278 

Illustration 279 

Should  not  think  conimodity  rates  constitutional  (Peck) 1363 

Should  not  think  zone  rates'could  be  a(loptt'<l  (Peck) 1362 

Reason  for  establishing;  conHtitutional  provision  ( Peck) 1354 

Unconstitutional  for  ( 'ongress  to  give  preference  (Peck) 1362 

Under  Constitution  upon  e<iual  basis  as  far  as  concerns  regulation  of 

commerce  ( Peck ) 1355 

POSTAGE-STAMP  BATES: 

Testimony  relative  to — 

Missouri  River  to  Atlantic  seaboard  is  "  Blanket"  or  **  Postage-stamp*' 
rate;  to  a  merchant  in  San  Francjisco  it  makes  no  <lifferenee  whether 
he  buys  at  Omaha,  Chicago,  Pittsburg,  or  New  York  (Fifer) 3335 

POST-OFFICE  DEPARTMENT: 

Could  l)e  con<lnctod  at  less  cost  by  private  enterprise  (Tuttle) 999 

POWELL,  ROGER  S.,  attorney  at  law,  representing  Weetern  Fruit  Job- 
bers' Association: 

Testimony  of 3710 

Private  car  line  systems — 

Armour's  tariffs  not  kept  on  (ile  thmughout  the  country  in  rail- 
road oftices,  as  mUovtvV  larvtt^  are 3713 
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POWELL,  BOGEB  8.— Continued.  !">««. 

Tenthnony  of — 

Private  car  line  systems — Continued.  ' 

Banish  privately  owned  freigiit  car  from  common  carriers*  rails  .    3711 
Bill  (S.  6709)  has  been  introduced  to  regulate  private  car  linen. . .    3716 

Can  not  reach  the  owner  of  private  freight  car  by  legislation 3711 

Dealer  in  products  now  is  uncertain  of  quantity  of  ice  which  will 

be  used 3712 

Impos^)ible  from  inspection  of  the8e  rates  to  tell  cost  to  transport 

carload  of  refrigerated  products  from  one  point  to  another 3712 

Nowhere  is  there  information  as  to  what  roads  Armours  have 

contracts  with 3714 

On  proper  notice  to  carrier  to  have  car  at  a  certain  place,  upon 

failure,  there  should  be  penaltv  attached 3716 

Private  car  lines  should  be  excluded  from  consideration  and  prob- 
lem be  directed  against  railroads 3716 

These  c^r  lines  engageA  in  merchandising  in  these  articles 3714 

Thej»e  cars  not,  I  believe,  now  under  interstate-commerce  law...    3711 
Think  this  interchange  of  cars  between  roads  could  be  same  as 

now  with  ordinary  freight  cars 3716 

Want  this  service  performed  by  railroarls  themselves 3716 

We  want  a  rate  at  so  much  per  100  pounds 3711, 3714 

POWEBS,  J.  PIKE,  Knoxville,  Tenn. : 

Teaimonyof 1838 

Rate  making — 

Knoxville,  Tenn.,  Commercial  Club  opix)8ed  to  intrusting  Com- 
mission with 1838 

PBEFEBENCE  CLAUSE  OF  THE  CONSTITUTIOK: 

Esch-Townsend  bill  discussed  (Peck) 1309 

PBE8ENT  LAW: 

Testimony  relative  to — 

Ample,  if  enforced  (Crocker) 127 

If  enforceil  there  would  not  l>e  any  ground  for  general  retluction  in 

rates,  or  placing  in  Commission   power  to  make  arbitrary  rates 

(Hiland) 1322 

If  enforced  will  accomplish  all  the  public  requires;  railroads  only  too 

glad  to  comply  with  ( Hiland) 1330 

Provisions  of  (Bacon ) 7 

Technical  compliance  with  requirement  to  change  rates  ( Bacon] 7 

We  recognize  principle  of  existing  law  which  authorizes  prohibition 

of  unreasonable  rates  ( Hiland ) 1327 

While  maximum  rates  have  been  made,  no  remedy  has  been  applied 

for  establishing  minimum  rates  (Hiland) 1322 

PBICES: 

Testimony  relative  to — 

Of  railroad  supplies  and  materials  have  advanced  (Cowan ) 107 

PBITCHETT,  JAMES  I.,  merchant  and  miller,  Danville,  Va. : 

Testimony  of 2003 

Rate  making — 

Memorial  against  Southern  Railway  does  not  repre^'nt  the  larger 

business  interests  of  Danville 2005 

Opposed  to  enlarging  lowers  of  Commission 2004 

PBTVATE  CAB  LINE  SYSTEM  ( ABMOUB) : 

Additional  statement  as  to  whether  Armour  interests  were  engaged  in 

fruit  business  in  southern  California  ^Call ) 2724 

Bobbins,  George  B. ,  Chicago,  president  of  the  Armour  Car  Lines  and 
director  in  Armour  &  Co. — 

Testimony  of 2366 

Agitation  against,  been  mainly  instigated  by  receivers  or  commis- 
sion men 2371 

Agitation  by  commission  merchants,  demanding  confiscation  of 
car-line  properties,  has  deterred  additional  mvestments  and 
accountable  for  shortage  of  cars 23^^ 
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PBIVATE  CAB  LINE  SYSTEM  (ABMOUB)— Continued.  ^t^f^ 
Bobbins,  George  B. — Continued. 
Testimony  of— 

Armour  &  Co.  do  a  general  packing-house  business;  a  different 

company  from  that  owning  Armour  Car  Lines 2385 

Armour  &  Co.  do  limited  business  in  butter,  ^B:gs,  and  poultry, 
handled  on  equal  terms  with  other  shippers,  and  Armour  Car 

Lines  do  not  solicit  business  of  this  kina 2370 

Armour  &  Co.  do  not  deal  in  berries  and  fruit 2370, 2371 

Armour  &  Co.  do  not  ship  in  their  own  cars 2385, 2396 

Armour  &  Co.  retired  from  produce  business  about  a  year  ago. . .  2370 
Armour  Car  Lines  have  never  bought,  sold,  or  dealt  in  any  of  the 
products  transported  in  their  cars  (single  exception  in  ai8ol)ey- 

mg  instructions) 2370 

Arrangements  ^nerally  made  for  equipment,  ice  supply,  etc., 

several  years  m  advance 2370 

California,  certain  adjustments  made  with  all  shippers;  illustra- 
tions    2368 

Califoi'nia  conditions,  Ferguson's  testimony  reviewed 2S77 

California,  report  of  Sacramento  Chamber  of  Commerce  commend- 
ing service  of  Armour  Car  Lines 2377 

California  shippers'  contract 2408 

Can  move  cars  to  different  territories  to  meet  fruit  business 2369 

Cars  furnished  to  railroads 2366 

Cars,  number  of,  14,000,  about  5,000  being  used  for  packing-house 

business  and  balance  in  fruit  business 2384, 2395, 2399 

Cars,  several  thousand  idle  in  winter 2368 

Cars,  we  rent  to  railroads;  we  transport  nothing 2410 

Cipher  code  filched  by  Streyckmans 2369 

Claims  paid  by  us  on  account  of  shortage  of  cars 2375, 2382, 2398 

Complamt  of  Ferguson;  associations  named;  reviewed 2402 

Complaint  of  Mead 2402 

** Contraband  freight,"  charge  denied 2371 

**  Earle  Fruit  Company  "  case  reviewed 2411 

Earnings  and  mileage  of  our  cars,  I  decline  to  state  beca^ise  a  [»ri  vati' 

company  and  not  under  interstate-conunerce  act 2409, 2420, 2423 

"Exclusive  contracta"  with  perhaps  twenty  or  thirty  railroads, 

nature  of 2395 

Fair  rate,  elementa 2417 

Fei)^uson'8  charge  that  rates  are  not  published,  reviewed 2374 

Ferguson's  statement  this  company  in  commission  business  de- 

med 2411 

Ferguson's  testimony  reviewed 2371 

** '  Frisco  System  "  lettere  quoted  by  Ferguson  reviewed 2375 

Georgia  shipments 2367 

Hazards  and  vicissitudes  of 2368 

Ice — 

Capacity  of  cars  10,000  pounds  each 2388 

Charge  for 2404 

Cost  us 2406 

Quantity  for  a  car 2406 

We  char^  other  packers  same  as  we  charge  outsiders 2401 

Icing,  cost  this  year  and  last  compared 2417 

Inception  of 2366 

Increase  in  fruit  and  berry  business  under  this  service  phenome- 
nal..  ?.  2383 

Investments,  value  of,  about  $15,000,000 2395 

Michigan  and  elsewhere  refrigerator  rates,  arrangements  to  re- 
duce  2377.2412 

Mileage  alone  does  not  furnish  reasonable  remuneration  on  fruit 

busmess 2869 

Nelson  Morris  &  Co.  have  private  car  line;  think  they  do  not 

usually  rent  cars 2399 

North  Carolina  shipments  and  shortage  of  cars 2368, 2375 

North  Carolina;  shortage  of  cars  for  berries  will  necessitate  our 

paying  some  $75,000 2375 

to  being  made  common  carriers 2384,2397,2400 


paying 
Opposed  1 
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PRIVATE  CAB  LINE  SYSTEM  (AEMOXTB)— Continued.  PB«e. 

Bobbins,  Qeorge  B. — Continuea. 
Testimony  of— 

Our  practice  and,  generally,  contracts  compel  us  to  serve  all 

shippers  alike '. 2376 

Packing-house  products  defined 2399 

Packing- house  products  loaded  in  cars  of  Armour  Car  Lines  are 
generally  owned  by  Arinonr  &  Co.,  a  separate  corporation,  and 

they  have  no  advantage  over  other  shippers 2497 

Pere  Marquette  contract  would  not  prevent  railroad  from  receiving 

car  l)elonging  to  Merchants'  Despatch  from  connecting  road...     2400 
Pere  Marquette  line  fruit  shipper*  have  to  deal  with  us;  condi- 
tions       2419 

Pere  Marquette  Railroad  Companv  contract  reviewed;  testimony 

of  Michigan  growers  cited ' 2371, 2376, 2387, 2400, 2405 

Railroads  with  whom  we  have  contracts , 2420 

Kates  are  not  formallv  filed  with  Interstate  Commerce  Commis- 
sion  1 2374 

Rates  are  printed  and  distributed  freelv  among  shippers,  although 

not  required  by  law '. 23(58,2374,2388 

Rates,  generally,  are  maintained  absolutely,  except  in  northern 

California 2368 

"  Rebates,"  charges  of  Streyckmans  reviewed 2369, 2423 

Rebates;  Elkins  Taw  ample 2387 

Rebates  not  indulged  in,  generally  speaking 2382, 2387, 2403 

Refrigeration,  can  not  fix  a  universal  price  on 2388 

Rental  a  matter  between  them  and  railroads  and  does  not  affect 

shipper  or  public 2367 

Rent  cars  to  railroads  on  a  mileage  basis,  about  three-fourths  of  a 

cent  a  mile 2385,2395 

**  Routing **  charge  of  Ferguson  reviewed 2375 

Routing  rests  between  shippers  and  railroads 2375, 2376 

Stockholders  in   two  companies  (packing-house    business    and 

drivers  of  car  lines)  to  a  large  extent  the  same 2385, 2410 

Swift  &  Co.  have,  I  think,  about  8,000  cars 2399 

Think    we    should    fare    worse   if    under    interstate-commerce 

law 2390,2397,2401 

Watson  case — complaint  of  Ferguson — reviewed 2404 

We  own  the  cars  and  rent  them  to  railroads  and  do  not  transport 
anything 2386 

PBIVATE  CAB  LINE  SYSTEMS: 

Ferguson,  E.  M.,  of  Duluth,  representing  various  shippers'  organiza- 
tions— 

Testimony  of 311,3679 

Act  in  dual  capacity  of  carrier  and  merchant;  evasion  of  law 

without  detetlion 312 

Alleged  hazards 3679 

Amount  paid  Armours  in  excess  of  previous  refrigerator  charges 

a  rebate 312,322 

Armour: 

Business  extends  beyond  packing-house  products 315 

Has  gradually  extended  tneir  business  in  conmiodities 324 

Armour  &  Co^  as  dealers 3686 

Armour  cars  not  leased  to  the  railroads;  shippers  compelled  to 
transport  in  Armour  cars  all  commodities  that  originate  upon 

lines  operating  under  these  exclusive  contracts 331 

Armour  (The)  private  car  line  companies — 

Advantages  enjoyed 369 

Control  and  dominate  to  extent  of  fixing  rates  for  independ- 
ent dealers  for  similar  trafi&c 311 

Control  about  8,000  fruit  cars;  others  not  permitted  to  use 

their  own  cars  by  reason  of  a  secret  contract 314 

Control  different  lines 314 

Same;  cases  cited 315,317,320,356 

Do  not  always  provide  cars  when  needed,  and  shipper  alone 
puffers...!.., r -•»,*- 330 
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Example  oi  extortion 368 

Have  full  knowledge  of  competitors'  business 312 

Have  1 2, 000  cars 316 

Lai^est 327 

May  sell  below  cost  and  make  profit  by  this  dual  system 315 

Not  common  carriers;   therefore  not  amenable  to  the  act  to 

regulate  commerce 336 

Others  than  the  Armours  operate  about  the  same,  except  not. 

connected  with  the  selling  of  products  transported  by  them .  324 
Solicit  commission  men  to  use  their  cars  and  then  rob  them 
'of  their  business  by  themselves  purchasing  the  same  class 

of  goods;  illustration 332 

Armour  refrigerator  car  profits 333 

Armour  refrigerator  charges  not  on  exhibition  at  Duluth,  and 

information  difficult  to  obtain ;^^ 

Armour  threatens  witnesses 3691 

As  to  distribution  of  cars  of,  in  various  sections,  resulting  in 

economy 329 

Believe  existing  laws  afford  as  much  protection  as  proposed  act. .  338 

Same;  illustrations 335,341,346 

California  and  the  Middle  West  shippers  got  along  better  prior  to 

the  advent  of  this  system  than  since 329 

Cars,  adequate  supply  of 3699 

Does  the  size  of  a  man's  business  indicate  the  d^ree  of  justice  he 

is  entitled  to  ? 3690 

Earnings  of 3687 

Discriminations — 

Against  persons  outside  of  private  car  line  business;  cases 

cited 319 

In  charges  of  private  line  systems 345 

Discrimination 3682 

Economies  in  operation 3682 

Enumeration  ot  private  car  lines 328 

Fair  conclusion  that  carriers  are  interested  in  private  car  line  com- 
panies  314,372 

Felder,  attorney  for  Armour  Car  Lines,  testimony  reviewed 3692 

Fruit  growers  opposed  to  private  car  line  systems 338 

Gould  private  car  line  system  operates  3,000  or  4,000  cars 337 

Growers,  letters  from 3703 

Hamer,  who  does  the  icing 3697 

Icing  cost , -. 3697 

Information  as  to  amount  of  capital  invested  in  private  car-line 
systems  unobtainable;  estimated  that  there  are  50,000  cars, 
costing  alx)ut  $1,000  each;  ordinary  box  cars  cost  between  $700 

and  $800  each 343 

Legislation  desired  by  Western  Fruit  Jobbers*  Association 390 

Middlemen 3680 

Mileage  compensation 3697 

Northern  Pacific  icing  service 3681 

Not  as  much  trouble  in  getting  cars  prior  to  tl)ese  systems  as  since.  321 

Number  of  private  car  hnes  about  300 :  313, 320, 340 

Objection  to  le^lizin^  and  bringing  them  under  Interstate  Com- 
merce Commission  jurisdiction 312, 342 

Opposed  to  continuance  of,  in  any  form 311 

Patents  controlled 3696 

Pere  Marquette  owns  110  refrigerator  cars,  but  because  of  exclu- 
sive Armour  contract  refuse  to  furnish  their  own  cars;  cases  of 

other  roads  cited 323 

Private  cars,  as  to  railroads  providing 3684 

Prosecution  at  expense  of  shipper 313 

Proposed  law  would  double  duties  of  Commission 312 

Publishing  of  Armour  chaiiges,.* ,,.«,^,,, 3682 
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Railroads — 

Give  free  transportation  to  representatives  of  the  private  car 

line  service 367 

Render  bill  to  consignee,  usually  in  lump  sum;  unless  de- 
manded, bill  never  indicates  any  private  car  line  charges. .  366 

Should  be  kept  open  alike  on  e^jual  terms  to  all 314 

Should  fumisn  all  the  instni mentalities  of  carriage 330, 339, 373 

Rebates  given  by  private  car  lines  to  Mr.  Watson 322 

Railways  figure  their  own  interest 3689 

Rebates 3687 

Reduction  of  Armour  refrigeratj>r  charges 3683 

Refrigerator  cars — 

Have  l^ei'ome  as  much  a  necessary  instrumentality  of  carriage 

as  any  other  cars 327 

Large  portion  of  railroads  own  their  own,  but  connecting 
lines,  where  private  car  line  system  prevails,  will  not  han- 
dle railroad  cars 321 

To  large  extent  in  continuous  use  upon  lines  of  most  carriers.  359 

Refrigerator  charges 3695 

Exorbitant;  not  enforced,  except  upon  roads  under  contract, 
whereby  one  refrigerator  car  line  company  has  exclusive 

privilege  for  furnishing  these  cars 325 

Should  iS  incorporated  m  railroad  rate 338 

•  Routing  of  cars— 

By  arbitrary,  shippers  unable  to  keep  track  of  perishable 

^oods 355,360 

Shipper  unable  to  select,  and  therebv  loses  privilege  of  mak- 
ing arrangements  with  connecting  lines 346, 353, 356 

Sat^ramento  Chamber  of  Commerce 3685 

Secret  contracts 3680 

Secret  contracts,  hearing  relative  to,  conditions  characterized  by 

Commission  as  shocking 316 

Secret-routing  agreements  of  the  private  car  line  nystems — 

Make  it  impossible  for  shippers  to  locate  blame 360, 362 

Reasons  for  such  agreements 364 

Senator  Clark's  road... 3685 

Shifting  of  responsibility 3680 

Shippers  forced  to  enter  into  arrangements  with  private  car  line 

system ;  ceases  cited 344,  :U5,  etc. 

Shipping  advice 3683 

Strawl)errit«,  southwestern  traffic  in,  rates  for  same 360 

Systems — 

Comparative  service  of 374 

Do  not  furnish  adequate  supply  of  cars;  case  cited 344 

Favor  one  shipper  over  anotlier 325 

Lawfulness  of  operating  not  yet  passed  upon  by  court 343 

Not  economical  to  carrier 382 

Not  one  good  reason  why  they  should  exist 313 

Opposed  by  many  railroads 313 

Urion  8  arraignment  of  Commission 3680 

Which  is  right? ■  3681 

Widening  of  markets 3700 

WitneK«ies,  mis<*ellaneous 3688 

Work  delay  and  loss  to  shippers 365 

Would  obtain  control  of  all  food  supplies 313 

Testimony  of  sundry  witnesses: 

Abuses  would  be  cured  if  reijuired  to  file  copies  of  contracts  and  pub- 
lish rates  (Ford yce) 2207 

All  kinds  hanle<l  over  Chicago,  Milwaukee  and  St.  Paul  Railway; 

pric^e  paid  (Hiland)  1332 

Amendment  snj::«ested  to  correct  evils  of  (Morawetz) 836 

RY— VOL  4—05 68 
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American  Refrigerator  Transit  Comijany  is  not  a  private  car  line; 
explanation;  tirst,  there  are  the  private  cars,  refrigerator  or  other, 
in  which  the  owner  ships  his  own  products;  second,  are  cars 
owned  by  individuals  or  private  cor|x>ration8  who  employ  them 

in  service  of  other  people  (Bird) 2278,2279,2280,2283 

Armour  &  Co.  "exclusive  contract**  Michigan  to  Boston  began  in 

1902;  increase  in  charge  (Meade) 2588,2591 

Armour  &  Co.  have  handled  almost  every  kind  of  fruit  and  produce 

(Union  quoted)  (Meade) 2587 

Armour  &  Co.  own  both  classes  of  (Bird) 2279 

Armour  Car  Line  claim  not  amenable  to  any  law  (Meade) 2612 

Armour  Car    Line  has  given    us  satisfactory  and  prompt  service 

(Travis) 2844 

Armour  Car  Lines  contract  with  Marquette  Railroad,  including  alleged 
extortion  in  icing  charges,  believe  can  be  reached  under  present  law 

(Tuttle) 965 

Armour  Car  Lines  have  monopoly  of  fruit  carrying,  but  comnmnities 

at  its  mercy  ( Meade) 2591 

Armour  Car  Line  rates  to  different  points  ( Gleason ) 2858 

Armour  Car  Line  service  satisfactory  ( Willx^rt) 2680 

Armour  Company,  by  virtue  of  its  contract  with  Southern  Pacific,  can 
absolutely  control  large  portion  of  markets  in  which  California 

fruitissold  (Stevens) 3311 

Armour  people  do  not  handle  berries  ( Wilbert) 2684 

Armour  people  handle  butter,  eggs,  and  cheese;  they  endeavored  to         • 
handle  apples  and  potatoes  and  onions  in  Pittsburg,  but  have  quit 

(Wilbert) 2684 

Armour  service  best  we  ever  had ;  satisfied  (Gumey ) 2859 

Armour  shipping  in  his  own  cars  has  advantage  of  commission  man 
to  extent  of  return  received  plus  car  rental  and  less  actual  expense 

of  ice  (Meade) 2589 

Armour's  cars  preferred;  will  hold  5  or  6  tons  each  ( Wilbert) 2682 

Armour's  printed  tariff  difficult  to  get  (Meade) 2614 

Armour's  service  high,  statement  of  J.  H.  Hale  ( Meade) 2609 

Armour's  tariffs  not  kept  on  file  throughout  the  country  in  railroad 

offices  as  railroad  tariffs  are  (Powell)  8713 

A^  to  prohibiting  owners  from  producing  and  distributing  their  own 

products  (Tuttle) 956,958 

Baltimore  and  Ohio,  use  of  (Bond) 1426 

Banish  privately  owned  freight  car   from  common  carriers*   rails 

(Powell) 3711 

Better  for  railway  companies  to  use  their  own  cars  ( Morawetz) 819 

Bill,  Senate  6709,  has  been  introduced  t4)  regulate  private  car  lines 

(Powell) 3716 

California  Fruit  Distributors'  agreement  with  Armour;  discrimina- 
tions and  monopoly  (Stevens) 3308,3309 

Can  be  absorbed  by  the  railroads  (Cockrell) 3374 

Can  not  be  reached  under  present  law;  ii  made  common  carriers, 

would  be  under  interstate-commerce  law  (Tuttle) 953, 956 

Can  not  reach  the  owner  of  private  freight  car  by  legislation  (Powell) .     3711 

Car  used  as  sort  of  insurance  (WMll>ert) 2680 

Charges  on  strawberries  per  crate  ( Wilbert) 2680, 2681 

Claims  for  damages  as  are  made  against  the  railroad,  investigated 

by  Armour  (Wilbert) 2683 

Commission  men  buy  tlie  fniits  at  the  station  (Meade) 2622 

Commission  men  never  paid  excessive  freight  of  which  they  com- 
plain (Gumey) 2859 

Commission  should  be  given  same  authority  over,  as  in  case  of  rail- 
roads ( Vining) 1691 

Commission    unable   to    reach    discriminations  under  present   law 

(Knapp) 3294 

Competent  to  subject  some  to  interstate-commerce  law;  perhaps  not 

fully  (Peck) 1348 

Complaints  in  regard  to  shipping  cattle  ( Hiland) 1335 

Consumer  has  to  pay  increased  cost  of  transportation  (Meade) 2614 
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Contract,  Bubstance  of  (Egan) 2843 

Contracts  should  be  filed  with  (>)mmi88ion  ( Vining^ 1699 

Could  have  brought  petition  of  every  grower  in  district  in  favor  of 

Armour  car  (Gleason ) 2856 

Cost  of  ice  to  Armour  &  Co.  ( Meade) 2589 

Dealer  in  products  now  is  uncertain  of  quantity  of  ice  which  will  be 

used  (Powell) :.. 3712 

Delaware  division,  no  monoix)ly  by  a  cAr  line — Swift  people  have  one 

line  and  Armour  another  ( Davis) 2837 

Discriinination  against  fruit  and  produce  business  ( Mea<le) 2586 

Discrimination,  instance  of  Armour*s  ** exclusive  contract"  (Meade).     2592 

Do  not  believe  8hipi>ers  are  cheated  by  ( Hiland ) 1332 

Do  not  regard    our  tank  c^rs  as  under   interstate-commerce  act 

(Jennings) 2306 

Doubt  if  practicable  for  any  railroa<l  to  equip  with  refrigerator  cars 

sulKcient  for  its  business  in  season  (Fordyce) 2207 

Earl  Fruit  Co.  and  other  members  of  the  "distributors"  do  both  a 

commission  and  f.  o.  b.  business,  re<lucing  net  price  paid  growers 

from  3  to  5  cents  a  package  (Stevens) *. 3311 

P^lkins  Act,  if  enforced,  would  obviate  evils  (Morawetz) 819 

Every  private  car  line  which  gives  owners  advantage  over  average 

shipper  should  be  abporl)ed  by  railroads  ( Thurl>er) 251 1 

Every  railway  officer  should  )>q  disqualified  from  having  any  interest 

in  any  large  producer  of  traffic  on  his  line  (Hill ) 1521 

Everything  is  under  control  of  Commission,  unless  right  to  regulate 

price  (Bird) 2281,2282 

Excellent  service  in  California  ( Brown) 2739 

**  Exclusive  contracts  "  lawful  and  very  often  necessary  (Urion) 3658 

Fear  if  placed  under  Commission  as  now  empowered,  our  business 

would  suffer  ( Urion) 3665 

For   judiciary    to   determine  whether  this   is   transportation,   and 

whether  or  not  the  service  is  one  of  interstate  commerce  ( Urion ) . .  3653 
Freight  bills  do  not  show  what  portion  is  Armour's  charges  (Meade) .  2591 
Functions  of  private  refrigerator  car  companies;  renting  to  railroads 

specially  constructed  refrigerator  cars,  and  when  required  by  ship- 

Eers  in  these  cars,   refrigerating  of  contents    by  placing   ice    in 
unkers  at  stated  local  pomts  ( Urion) 3653 

Furnish  special  facilities  (Elliott) 3281 

Georgia,  experience  in  shipping  fruit  from,  favorable  under  Armciur's 

(Egan) 2841 

Georgia  fruit  crop  increasing  under  system  ( Egan ) 2842 

Georgia  pea(;h  crop  last  year  unprecedented;  for  few  days  hampered 

for  cars;  did  not  blame  refrigerator  company  (Travis) 2844 

Have  always  discouraged  railroad  from  gomg  mto  anything  but  prac- 
tical transportation  of  freight  ( Kruttschnitt) 3115 

Have  two  receipts  showing  difference  l^etween  free  car  and  Armour  car; 

latter  $8.50  more  ((ileason) 2a56 

History  of,  in  Georgia  ( VVaxelbaum) 392 

Icing  cai)acity  Armour  car  about  five  tons  (Gleason) 2856 

Icing  charge '( Bird) 2295 

Icing  charge  of  Armour  exorbitant  (Stevens) 3311 

Icing  charge,  section  1,  in  Esch-Townsend  bill  should  be  amended, 

making  it  the  act  of  the  railway  ((/all ) 2713 

Icing  cost;  some  of  us  have  thought  might  ultimately  be  reached 

under  Elkins  law,  as  a  discrimination  (Clements) 3231 

Ice  houses,  where  located  ( Bobbins) 2376, 2401 

If  man  ships  from  Grand  Rapids  to  Boston  by  Michigan  Central  he 

pays  $25  and  if  bv  Pere  Marquette  $45  (Meade) 2611  • 

If  present  law  is  enforced,  not  one  of  them  could  exist  a  moment  (Hill)     1486 
Impossible  from  inspection  of  these  rates  to  tell  cost  to  transport  car- 
load of  refrigerated  pro<lucts  from  one  point  to  another  (Powell) ...    3712 

Impossible  to  follow  any  set  rule;  elements  considered  (Lincoln) 1222 

In  1900  commission  men  complained  of  Armour's;  Armours  stopped 

service;  growers  appointed  committee  and  service  resumed  (Gumey )  2860 
Know  of  no  abuses  under;  great  blessing  to  railroads  (Tuttle) 954^966 
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We  have  bet^jreen  600  and  700  tank  cars  which  are  idle  four  to  six 

months  in  year  (Jennings) 2305 

We  know  how  Armour  car  is  from  time  it  leaves  our  station  till  it 

reaches  Boston  (Gumey) 2860 

We  make  arrangements  with  Swift  or  Armour  before  season  commences 

(Davis) 2838 

We  want  a  rate  at  bo  much  per  100  pounds  (Powell) 3711,3714 

When  we  pay  for  a  private  car,  it  is  a  rental  or  lease  (Krutt^chnitt) . .    3114 
Whether  they  should  be  under  control  of  interstate-commerce  act 

(inland) i:m 

Within  two  months  a  concern  organized  in  Boston  to  handle  butter, 

eggs,  and  poultry,  controlled  by  Armour  interests  (Meade) 2iy\K^ 

Would  be  better  if  railroads  owned  all  facilities  for  commerce  (('um- 

mina) 2070 

Would  not  abolish  (Cummins) .' 2070 

Would  prohibit  them  from  transporting  their  own  goods  ( Meade ) 2595 

PBXVATE  CABS: 

Statement  of  number  and  character  of  (J.  W.  M  idgley ) 776 

PK0X7TY,  CHARLES  A.,  Interstate  Commerce  Commissioner: 

Teaimmyof 2861 

Rate  making — 

As  to  cases  where  Commission  has  been  overruled  by  court 2909 

As  to  right  of  shipper  to  proceed  by  injunction 2906 

Body  of  five  too  cumbersome  to  act  as  executive 2863 

Bringing  suit  directly  in  the  court;  difliculties;  Wichita  sugar  ca.*«e 

reviewed 2874 

Bureau  of  railways  suggested;  duties  described 2893 

Commission,  certain  duties  of,  should  be  transferred  to  other 

Departments 2893 

Commission,  form  of  procedure  to  prevent  rebates  and  dlscrinn- 

nations 2899 

Commission,  how  it  should  be  constituted 2872, 2884 

Commission  makes  one  order  to  cease  and  desist  and  another  for 

reparation 2865 

Commission  should  be  given  power  to  fix  the  rate  for  the  future, 

with  ri^ht  of  review 2873,2886 

Commission  should  be  left  simply  administrative  duties 2863 

Commission's  order  at  present  is  that  carrier  shall  cease  and 
desist  from  charing  present  rate  and  a  recommendation  as  to 

rate  which  carrier  shall  chaise 2866 

Commission's  order  formerly  was  that  carrier  shall  (^ease  and 
desist  from  charging  more  than  amount  which  it  detennineii 

was  reasonable 28*)6 

Competition  between  railroads  existing  eight  years  ago  has  disap- 
peared       2879 

Congress  may  say  that  a  railway  shall  earn  less  in  proportion  to 

service  from  transportation  oi  coal  than  from  anything  else  . . .     2869 
Court,  as  to  power  of,  to  inquire  whether  or  not  a  discrimination 

is  undue,  and  prescribe  remedy 2906 

Court  can  be  given  no  power  to  determine  rate  for  future,  there- 
fore must  bestow  that  power  on  a  commi^siim 2K62,  28<56, 2S81 

Court  could  not  make  an  order  to  cease  and  desist  about  a  dis- 
crimination of  5  cents.     ( Decisions  cited ) 2St»<» 

Court  has  no  power  to  review  an  order  of  the  Commission.    (Opin- 
ion of  Attorney-Greneral  cited) 2s«»7 

Creation  of  special  court *J870, 2874 

Defect  in  law  is  that  neither  Commission  nor  court  has  power  to 
say,  with  respect  to  the  future,  whether  a  rate  is  reasonable  or 

unreasonable,  whether  a  discrimination  is  due  or  undue 2862 

Delays  in  disposing  of  cases;  causes  given ;  remedy  suggested .  2889, 2891 
Differences  between  localities  settled  usually  better  by  railroads 
than  Commission;  cases  where  rem,edy  should  be  through  Com- 
mission.    (Kansas  Millers  case  cited)'. 2876 

Differentials  absolutely  essential 2876 
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PBIVATE  CAB  LINE  8T3TEMS— Continued.  Page. 

Testimony  of  sundry  witnesses — Continued. 

Published  charges  include  ice  ( Davis) 2837 

Publish  their  rates  (Barret) 2502 

Publishes  a  schedule  of  rates  (Brown) ^ 2739 

Question  whether  Commission  has  jurisdiction  over  ( Clements) ......     3236 

Railroad  agent  gives  us  rate  made  by  railroad,  and  we  apply  to  refrig- 
erator jieople  for  their  charge  and  they  give  us  stipulated  price; 

never  saw  printed  card  of  refrigerator  rates  ( Pflncke) 2855 

Railroad  companies  should  be  obliged  to  furnish  all  equipment  neces- 
sary for  whatever  commoditicH  we  tender  under  one  charge  (Meade) .     2593 
Railroad  gives  us  the  cost  of  frtMght  and  the  Armour  charges  ( Wilbert) .     2681 
Railroad  is  renuirod  to  furnish  all  eciuipment  necessary  for  care  and 
protection  of  property  which  it  holds  itself  out  to  be  common  car- 
riers of  (Call) 2712 

Railroads  could  not  ice  as  cheaplv  as  private  lines;  reasons  (Krutt- 

schnitt) '. 3114 

Railroads  make  rates  for  <*arrving  commodities  ( Hiland) 1334 

Rate  charged  ( Barret ) ! 2501 

Reasonableness    of    refrigeration    charges;    elements    entering    into 

(Urion) 3659 

Rebates,  never  received  by  mo  ( Meade) 2614 

Refrigeration  stTvice  should  be  amenable  to  same  jurisdiction  freight 

rates  are  (Clements) 3230, 3236 

Refrigerator  car  costs  from  $1,IXX)  to  $1,200,  while  ordinary  box  car 

costs  from  $<)00  to  $800  (Kruttschnitt) 3114 

Refrigerator  i)eople  have  nothing  to  do  with  routing  (Egan) 2844 

Remwiy  would  \m  to  make  railroads  responsible  n>r  these  cars,  giv- 
ing them  authority  to  lease,  and  not  give  preference  to  anyone 

((S)ckreU) 3376 

Report  of  refrigerat<^)r  car  lines  committee  of  National  League  of  Com- 
mission Merchants  of  United  States  giving  reasons  why  Armour  Car 

Lines  should  be  investigated,  etc.  ( Meade) 2598 

Sales   of    deciduous   fruit    last  season    unsatisfactory;    illustrations 

(Stevens) 3313 

Santa  Fe,  for  its  system  organized  a  car  line  ( Call) 2690 

Santa  Fe  private  car  system  oi)enly  paying  rebates  in  1904;  casepend- 

ing(Meade) 2609 

Santa  Fe  refrigerator  cars  used  for  eastern  shipments,  but  Armour  car 

for  any  point  (Gleason) 2858 

Schedule  of  Armour  rates  can  be  had  from  railroad  company,  and 

we  know  before  we  enter  into  deal  ( Wilbert) 2683 

Should  be  under  control  in  some  way  (Lincoln) 1284 

Should  be  under  interstate-commerce  law  ( Vining) 1699 

Should  nublish  their  rates  (Clements) 3232 

Since  aclvent  of  Armour  line  in  our  territory  most  excellent  service 

(Barret) 2501 

Some  abuses  which  will  correct  themselves  ( Elliott) 3281, 3282 

Southern  Pacific  Co.  contracrt  with  (testimony  of  Bobbins  and  Call 

reviewed)  (Kruttschnitt) 3100,3102,3108 

Streyckmans  obtained  code  of  Armours  ( Meade ) 2616 

Supply  and  demand  regulate  price  of  berries  ( Wilbert) 2680 

Tariff  for  refrigeration  separate  from  railroad  tariff;  so  much  a  hun- 
dred (Davis)  2837 

Tennessee  shipment  by  American  Refrigerator  Transit  Company,  paid 

me  for  loss  (Wilbert) 2682 

Term  erroneously  used  ( Binl) 2278 

These  car  lines  engaged  in  merchandising  in  th<'se  articles  ( Powell ) . .  3714 
These  cars  not,  I  believe,  now  under  interstate-commerce  law  (Powell ) .  3711 
Think  this  interchange  of  curs  between  roac^ls  could  be  same  as  now 

with  ordinary  freight  cars  (Powell ) 3716 

Want  this  servicej)erformed  by  niilroads  themselves  (Powell) 3715 

Want  some  legislation  placing  them  under  control  of  Commission 

(Meade) 2615 

Way  bills  and  expense  bills  show  separate  charge  for  refrigeration 

(Egan) 2842 

We  claim  that  railroads  can  not  collect   beyond  published   ratA« 
(Meade) ^^^^^ 


I 
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PBIVATE  CAB  LINE  SYSTEMS— Oontipued.  Pmge, 

Testimony  of  sundry  witnesses — Continued. 

We  have  between  600  and  700  tank  cars  which  are  idle  four  to  six 
mouths  in  year  (Jennings) 2305 

We  know  how  Armour  car  is  from  time  it  leaves  our  station  till  it 
reaches  Boston  (Gurney) 2860 

We  make  arrangements  with  Swift  or  Armour  before  season  commences 

(Davis) 2838 

W^e  want  a  rate  at  «o  much  per  100  pounds  (Powell) 3711,3714 

When  we  pay  for  a  private  car,  it  is  a  rental  or  lease  (Krutt4»<*hnitt) . .     3114 

Whether  they  should  be  under  control  of  interstate-commerce  act 

(Hiland) I.'i;i3 

Within  two  months  a  concern  organized  in  Boston  to  handle  butter, 
eggs»  and  poultry,  controlled  by  Annour  interests  (Meade) 25v»;^ 

Would  be  better  if  railroads  owned  all  facilities  for  commerce  (Cum- 
mins)       2070 

Would  not  abolish  (Cummins) .' 2070 

Would  prohibit  them  from  transporting  their  own  goods  ( Meaile ) 25i^5 

FBXVATE  CABS: 

Statement  of  number  and  character  of  (J.  W.  Midgley) 776 

PB0X7TY,  CHARLES  A.,  Interstate  Commerce  Cumunssioner: 

TeOimmyof 2861 

Rate  making — 

As  to  cases  where  Commission  has  been  overruled  by  court 2909 

As  to  right  of  shipper  to  proceed  by  injunction 2906 

Body  of  five  too  cumbersome  to  act  as  executive 2863 

Bringing  suit  directly  in  the  court;  difficulties;  Wichita  sugar  cai*e 

reviewed 2874 

Bureau  of  railways  suggested;  duties  described 2893 

Commission,  certain  duties  of,  should  Ix;  transferred  to  other 

Departmeuts 2893 

Commission,  form  of  procedure  to  prevent  rebates  and  discrimi- 
nations       2899 

Commission,  how  it  should  be  constituted 2872, 2884 

Commission  makes  one  order  to  cease  and  desist  and  another  for 

reparation 2865 

Commission  should  be  given  power  to  fix  the  rate  for  the  future, 

with  right  of  review 2873,2886 

Commission  should  be  left  simply  administrative  duties 2863 

Commission's  order  at  present  is  that  carrier  shall  cease  and 
desist  from  charging  present  rate  and  a  recommendation  as  to 

rate  which  carrier  shall  charge 2866 

Commission's  order  formerly  was  that  carrier  shall  cea«e  and 
desist  from  charging  more  than  amount  which  it  determined 

was  reasonable 2860 

Competition  between  railroads  existing  eight  years  ago  ha^  disap- 
peared     2879 

Congress  may  say  that  a  railway  shall  earn  less  in  proportion  to 

service  from  transportation  oi  coal  than  from  anything  else 2869 

Court,  as  to  power  of,  to  inquire  whether  or  not  a  discrimination 

is  undue,  and  prescribe  remedy 2906 

Court  can  be  given  no  power  to  determine  rate  for  future,  there- 
fore must  bestow  that  power  on  a  commission 2S62, 2866, 2881 

Court  could  not  make  an  ortler  to  cease  and  desist  about  a  dis- 
crimination of  5  cents.     ( Decisions  cited ) 286<5 

Court  has  no  power  to  review  an  order  of  the  Commission.    (Opin- 
ion of  Attorney-General  cited) 2S67 

Creation  of  special  court 2870,  2874 

Defect  in  law  is  that  neither  Commission  nor  court  has  j)ower  to 
say,  with  respect  to  the  future,  whether  a  rate  is  reasonable  or 

unreasonable,  whether  a  discrimination  is  due  or  undue 2862 

Delays  in  disposing  of  cases;  causes  given ;  remedy  8u«2^e6te<l .  2889, 2891 
Differences  tJetween  localities  settled  usually  better Uy  railroads 
than  Commission;  cases  where  reiT\edy  should  be  through  Com- 
mission.    (Kansas  Millers  case  cited) 2876 

Differentials  abaoVvi\jbl^  eeaeutial 2876 


CONSOLIDATED   INDEX   OF   VOLUMES   1   TO  6.  8905 

PBOUTY,  CHABLES  A.— Continued.  .  Pi«e. 

Testimony  of— 

Rate  making — Continued. 

Do  not  think  Commission  has  ever  been  overruled  by  Supreme 
Court  on  a  question  of  fact 2887 

Do  not  think  Commission  has  on  docket  to-day  a  case  which  can 
be  satiHfa<:torily  disiK)sed  of  without  determining  the  rate  for 
the  future 2881 

Do  not  think  Commission  would  exercise  power  to  advance  a  rate.    2885 

Do  not  think  Klkins  law  added  anything  practicallv  to  our  power 
to  correct  a  discrimination  in  the  published  tariff 2889 

Do  not  think  it  proper  for  railroads  to  be  interested  in  manufac- 
turing or  mining  as  against  their  competitors  on  their  lines 2883 

England  has  a  law  like  ours,  except  that  Parliament  fixes  the 
maximum  rate 2886 

England's  and  C'anada's  connnissions'  power  to  fix  rates 2873 

Have  always  insisted  that  the  rate  fixed  by  Commission  should 
be  observed  for  a  certain  length  of  time  and  then  cease  to  be 
obligatory  on  carrier 2885, 28% 

Higher  cumniiHHion  to  pass  judgment  on  rate  question  would 
meet  my  suggestions;  membership  of  three 2894, 2896, 2909 

If  Congress  fix  a  rate,  that  is  legislative  act 2872 

In  early  days  of  Commission  practically  all  its  orders  were  com- 
plie<l  with 2910 

In  my  opinion  no  way  to  protect  railroads  from  erroneous  deci- 
sion of  Commission  withm  particular  broad  limits 2873 

In  refrigerator  charges  Commission's  only  power  is  to  sav  charge 
is  unreaijonable;  Supreme  Court  has  never  decided  we  had  that 
power,  as  applied  to  future 2864 

Judicial  functions  should  l)e  taken  from  Commission 2863 

Market  (competition,  more  satisfactory  than  railroad  competition, 
is  disappearing  (illustration) 2881 

Must  be  tribunal  to  determine  whether  railroad  has  so  used  its 
property  as  to  destroy  mine 2862 

Must  be  tribunal  which  has  power  to  judge  between  railway  and 
public 2862 

Only  way  which  public  can  be  protected  is  by  acting  directly 
upon  rates;  as  I  understand  Constitution,  court  can  not 2866 

Opposed  to  clothing  Commission  with  right  to  make  interstate 
rates  of  this  country 2877 

Ought  not  combine  in  same  body  executive,  administrative,  and 
judicial  functions 2863 

Ought  to  be  enough  commissioners  to  hear  and  decide  promptly.    2873 

Peach  growers  of  (leorgia  came  before  Commission  and  complained 
that  the  rate  was  too  high;  we  heard  the  case  and  decided  rate 
was  low  enough 2893 

Power  of  court  as  to  rates 2870,2873 

Power  of  court  to  review  order  of  Commission 2870 

Powers  of  Commission  should  be  defined 2897 

Powers.of  executing  law  should  be  taken  from  Commission 2863 

Power  to  correct  sU)Ui$e  if  given  Commission  would  not  lead  to 
reaching  all  rate«,  as  shown  by  result  when  it  was  thought 
Commisj^ion  had  that  power 2881 

Power  which  Commission  has  to  compel  production  of  railroad 
books  does  not  amount  to  a  practical  inspection  of  books 2910 

Put  in  Department  of  Justice  or  Commerce  and  Lat)or  executive 
functions 2863 

Questions  arise  before  us  in  many  ways,  but  ultimately  reduced 
to  question  what  shall  railroad  charge  for  the  future  (illustra- 
tions)  2764,2865 

Railroads  can  not  afford  to  advance  rates  to  such  extent  as  will 
deplete  revenues 2883 

Railroads  of  countrv  revised  their  tariffs  in  all  oflflcial  classifica- 
tions, from  time  long  and  short  haul  clause  was  observed,  to 
conform  to  what  was  understood  to  be  requirements  of  law 2882 

Railroads  ought  to  have  right  to  make  lower  rate  by  train  load 
than  by  carload  (live  stock  illustration) 2869 

Railroads  prosper  as  the  communities  they  resydi  '^TCMS^RSt "^^^ 
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FBOT7TY,  CHARLES  A.— Continaed.  Ftge. 

Testimony  of— 

Rate  inakine — Continued. 

Kailroads  should  be  allowed  to  fix  rates,  until  the  fixing  injures 
the  public;  then  public  must  interfere 28^2,  2879 

Kailroadfi  should  have  ri^i^ht  to  develop  industries  on  their  lines 

(illufltr^ion) 2878 

.    Rate  ought  to  go  into  effect  after  so  many  days 2887 

Rates,  I  think,  to-day  are  on  a  rising  scale 2892 

Relmtes,  action  to  enjoin;  cases 2902 

Rebates  are,  I  think,  [Miidnow,  but  practically  ceased  after  Elkins 
law 2911 

Ret>ates  in  the  past  the  greatest  evil;  in  the  future  disirrimina- 
tion  in  tariff  itself  will  be  most  serious 2912 

Relates,  remedy  for 2912 

Hillary  which  should  be  paid  Commission 2895 

Special  court  charged  with  reviewing  lawfulness  of  orders  of  Com- 
mission most  potential 281 1 

States  can  not  inquire  into  or  correct  a  through  rate;  that  must  be 
(lone  by  Conjjress  under  the  commerce  clause 2871 

There  are  certain  cases  where  a  differential  can  not  be  fixed  with- 
out right  to  fix  maximum  and  minimum  rates 2885 

The  senous  questions  which  have  confronted  the  Commission  in 
last  three  or  four  years  have  been  of  advanced  rates 2892 

Think  best  part  of  work  of  Commission  has  been  under  powers 
of  conciliation. 2908 

Think  Commission  must  have  power  to  make  a  rate  which  is  bind- 
ing unless  it  can  be  reviewea  as  confiscatory 2873 

Think  it  would  be  of  great  value  if  Conunission  had  a  permanent 
abiding  place  in  Chicago.  Kansas  City,  and  perhaps  New  York, 
in  a<idition  to  one  here;  character  of  membership 2897, 2898 

To  regulate  rates  of  the  country  a  eommission  must  have  the 
right  to  fix  the  rate 2885 

Traffic  manager  would  not  make  a  good  appellate  commissioner. .     2895 

When  railroad  can  increase  the  rate  without  diminishing  the 
movement  it  is  for  interest  of  railroad  to  increase  rate. — (Texas 
(^ttle  rates  cited) 2883 

Wichita  case  referred  to 2888 

Would  not  favor  attempt  to  make  a  maximum  rate 2887 

PRUSSIA: 

Public  regulation  of  railway  rates;  experience  in  (Meyer) 1554, 1619 

\  PUBLICITY  OF  BOOKS: 

i  And  inspectors  to  examine,  provision  for,  recommended  (Bacon) 16,23 

I  And  inspector  to  examine,  provision  for,  recommended  (Morawetz). .       824 

I  Would  enable  Commission  to  discover  rebates  and  discriminations 

I  (Morawetz) 818 

>  PULLMAN  CABB: 

]  Similar  advantage  as  refrigerator  cars  (Tuttle) 957 

aUABLBS-COOPEB  BILL: 
I  Tulimony  relative  to — 

Harilly  strong  enough  (Burr) 49 

Newcomb,  H.  T.,  letter  of,  to  Chairman  Klkins,  as  to  withdrawal  of 

signatures  from  petition  favoring 3478 

!  Penalty  for  noncompliance  (Bacon) 8 

Protest  of  Brotherhood  of  Locomotive  Engineers,  Piurific  Division, 
against;  opposition  to  any  substantial  disturbance  in  interstate  rate» 

(Tuttle) UXH 

Provision  for  review  to  expedite  proceedings  (Bacoo) 8 

i  Provisions  stated  (Bacon) 7 

Pur}>06e  of,  to  clothe  Commission  with  speiufic  authority  (Bacon) 7 

Section  1  and  act  of  1887  similar  as  to  unreasonable  discrimination 

(Staples) 36 

Strong  feature  of,  provision  to  declare  &dr  late^  with  power  to  enforce 

an  order  (Staples) 31 

Suspension  of  order  during  investigation  (Bacon) g 

Would  gidii\oteB\>7  not  «Ld<^^  to  CBanxMi) 24 
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RAIIiBOAD  OOMBINATIOKS:  Ps««- 
Have  existed  for  many  years;  attention  called  to  statement  of  ex-Sen- 
ator Chandler,  printed  as  Senate  Document  No.  39,  first  saasion 

Fifty-fourth  Congress;  do  not  lead  to  advances  ( Hines) 1062 

BAILBOAD  BEGTTLATIOK: 

Hadley,  A.  T.,  president  of  Yale  College  (article  from  Boston  Tran- 
script)    1883 

KATLBOAD  STATISTICS  AND  OTHER  INFORMATION: 

Testimony  reUttlre  to — 

About  only  industry  not  enjoying  protection  of  the  General  Govern- 
ment (Fortlyce).'. 2209 

About  25  per  cent  of  whole  business  in  United  States  is  of  local  char- 
acter, and  about  75  per  cent  intcrutate  ( Morawetz) 869 

Accidenta  relatively  to  tariff  (Thompson ) 3132 

Advance  in  price  of  materials  (Thompson) 3125 

Aid  to  building  ( Robinson ) 2425 

American  versus  foreign  capitalization  (Thompson ) 3128 

Amount  paid,  1903,  for  bonds,  interest,  and  dividends  (Ramsey) 2137 

An  express  company  has  franked  on  more  than  one  occasion  a  carload 
of  horses,  the  propertv  of  an  Interstate  Commerce  Commissioner, 
froui  Washington,  D.  0.,  to  Minnesota  and  other  points  under  name 

of  another  party  (see  denial  and  railroad  receipt)  (Davieaj 3459 

Any  drastic  power  ^ven  to  Commission  would  affect  power  oi  railroads 

to  get  money  for  improvements  U)  carry  on  growing  business  ( Bond ) .  1414 

Are  not  opposed  to  legislation  to  prevent  unfair  favoritism  (Tuttle) . .  912 
Are  subject  to  far  more  control  and  are  far  more  sensitive  to  public 

opinion  than  other  large  aggregations  of  capital  ( Hines) 1184 

As  iiuich  a  part  of  comnuinity  as  a  liauk  ( Bond) 1424 

As  to  American  freight  rates  (Thompson) 3124 

As  to  building  up  favored  localities  by  ( Clements) 3227 

As  to  complaints  that  power  of  deciding  questions  is  being  centralized 

too  much  (Elliott) 3278 

As  to  danger  from  same  man  being  in  control  of  railroads  and  of  the 

great  industrial  combinations  (Shevlin ) 1949 

As  t<5  having  one  general  tax  ( Ramsey) 2146 

As  to  obligation  to  haul  under  rates  fixed  ( Bacon ) 14 

As  to  passenger  rates  (Thompson) ^ 3126 

As  to  railway  accidents  (Thompson ) 3131 

As  to  unjust  discrimination  (Tnompson ) 3131 

At   present  are  charging  very  liberally  betterments    to  operating 

exiHinses  ( Kruttschnitt) 3111 

Atlantic  to  Pacilic,  large  portion  of  shipments  at  a  loss  (Tuttle)  1 921 

A veraj^e  earnings  per  ton  per  mile  (Grinnell ) 2230 

Being  improved  as  never  fcefore  ( Fifer) 3360 

Benefited  by  El  kins  Act  rebate  provision  ( Bacon) 26 

Better  if  we  had  less  transportation  in  the  aggregate  ( Ripley) 2340 

Best,  and  rates  lowest  in  world  (Grinnell) 2233 

Bonded  debt  (Grinnell) : 2232 

Bookkeeping  of,  in  practice;  as  to  uniform  system  ( Vining) 1694, 1695 

Books  (►i)en  at  all  times  to  inspection  would  l>e  agreat  check  (Clements)  3232 
Business  within  {)Owcr  of  commission  of  any  State  very  small  (Mora- 
wetz)    869 

By  reilucing  rates  have  stimulated  traffic  ( Kruttschnitt) 3110 

Capitalization,  Americiin  railways  not  overc^pitalize<i  (Thompson)  ..  3127 

(battle  should  Ik*  hauled  800  miles  with  one  feetling  (Mackenzie) 121 

Causes  of  hostility  against  (Valuing) 1690 

Charj^ed  with  violating  law,  by  (Commissioner  Prouty  (Tuttle) 907 

Charges  fixe<l  to  encourage  business  (Morawetz ) 795 

Chief  complaint  is  adjustment  of  rates  (Cummins) 2048 

Certain  return  on  stock,  even  4  per  cent,  would  stimulate  railroad 

building  ( Ramsey ) 2150 

Clothed  with  extraordinary  right  to  take  forcible  poasession  of  pri- 
vate property,  there  is  absolutt^ly  no  relation  between  service  per- 
formed and  pay  received;  this  act  of  injustice  has  destroyed  value 
of  land  so  that  some  agricultural  counties  in  Virginia  less  populous 

than  in  1790  (Baylor) ^^^ 
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Testimony  relative  to — 

Couipared  with  investments  in  agricnlture  and  manufacture  (Thomp- 
son)   3129 

Competition  reduced  (Morawetz) 890 

Concentration  of  ownership  assures  a  higher  degree  of  conservatism  in 

operation 1003 

Conditions  greatly  improved  since  1887;  due  largely  to  Commission; 

more  effective  regulation  of  competition  ( Parker) 21 13 

Congress,  power  of,  to  grant  exemption  from  taxation  (Morawetz) 880 

Congress  should  interfere  as  Utile  as  possible  (Tuttle) 912 

Considerations  which  control  a  traffic  manager  in  making  rates  (Ram- 
sey ) 1977 

Consolidation  of  groups  beneficial  ( Morawetz) 881 

Consolidation  of,  not  for  purpose  of  eliminating  competition,  but  to 
give  more  econoniical  and  efficient  service  and  more  uniformity  of 

rates  (Stone) 259 

Cost  of  railway  and  equipment  (Thompt?on) 3127 

Cost  of  service;  what  should  be  included  (Cummins) 2067 

Cost  per  mile  in  United  States  compared  with  Europe  (Frame) 2309 

Cost  per  ton  per  mile  greatly  lessened  (Robinson) 2429 

Decline  in  rate^  ( Newcomb) 3545 

Diagrams  giving  comparison  of  prices  from  1894,  ten  years  (Krutt- 

schnitt) 3087 

Difficulty  of  getting  capital  to  build  more  trunk  lines  ( Hill) 1494 

Distribution  of  railway  capital  (Thompson) 3128 

Distribution  of  stock  (Newcomb) 3532 

Dividends  declared  last  year  ( Bacon ) 1802 

Do  not  believe  a  few  men  control  railroads  of  the  country  (Tuttle) . . .  985 

Do  not  cripple  their  business  (Hill) 1481 

Do  not  think  it  possible  for  Government  to  select  a  body  of  men  who 

would  fairly  and  intelligent! j^  establish  freight  rates  ( Bush ) 2973 

During  past  nve  or  six  years  price  of  nearly  every  article  entering  into 

construction  and  operation  has  advanced  ( Fordvce) 2199 

During  the  past  seven  years  railroads  of  Unitea  States  have  spent 
million  and  half  dollars  to  make  good  depreciation  during  years 

1893  to  1896  and  to  replace  absolute  equipment  (Ramsey) 2150 

Earnings,  1903  (Ramsey) 2137 

Earnings  have  increased,  while  rates  have  decreased  (Morawetz) 889 

Earnings  of  all,  gross,  about  $200,000,000  (Tuttle) 995 

Earnings  of,  have  been  overstated  (Morawetz) 838 

Earnings  of,  in  U.  S. ;  table  given  (Dean) 265 

Earning  of,  overstated  (Morawetz) 838 

Educational  institutions  large  investors  (Carleton) 2518 

Employees,  increase  in  (diagram)  (Kruttschnitt) 3095,3112 

Employees,  number  of  (Grinnell) ^ 2232 

Employeesof,  1,300,000  (Fish) 276 

Employees  well  paid  ana  would  not  recommend  insurance  for  them 

(Morawetz) 884 

Entitled  to  protection  against  competitors  that  want  to  cut  rates; 
trunk  lines  in  position  where  they  have  to  take  most  lax  interpre- 
tation of  any  one  line  (Bond ) 1412 

Every  railroad  has  contract  with  some  express  comjiany;  train  loads 

are  transported  for  express  conijmnies  on  passenger  time  (Davies) .  3458 
Every  railroad  west  of  Mississippi  must  spend  annually  sums  equiva- 
lent to  from  5  to  20  per  cent  of  gross  earnings  for  providing  what  m 

needed  on  the  road  already'  exis^ting  (Elliott) 3277 

Every  terminal  railroad  which  gives  owners  advantage  over  average 

shipper  should  be  a!)Horl>ed  by  railroads  (ThurberJ 2511 

Exacting  more  than  fair  return  u|X)n  capital  (Cummins) 2037 

Expended  in  improvements  during  four  years  ending  in  1903  ( Bacon ) .  1800 
Expenses  largely  increased  past  five  years  through  compliance  with 

safety-appliance  act  (Kruttschnitt) -  -  3109 

Extent  of  ownership  of  securities  by  banks  and  insurance  companies 

( Davenport ) 170 

Few  officials  of,  able  to  dictate  charges  (Staples) 30 

Figures  comparing  rates  for  different  years  misleading  (Tuttle) 925 

—      Foreign  ireigbt  ta\«»  ^TViomipaoii^ 3126 
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RAILROAD  STATISTICS  AND  OTHSB INFOBKATION— Continued.  Pa«e. 
Testbnany  relative  to — 

Foreign  passenger  rates  (Thompson) 3126 

Freight  service,  measured  by  ton  mileage,  between  1889  and  1903 
increased  fifteen  times  as  fast  as  pcipulation;  in  part  due  to  exceae 

of  the  long-distance  business  (Ripley ) 2340 

General  liability  to  accident  (Thompson) 3132 

Cieneral  safety  of  railroad  travel  (Thompson) 3133 

Government  guaranty  of  a  certain  per  cent  considered  (Ramsey) 2150 

Great  amount  of  increased  capitalization  during  past  four  or  five 

years;  railroads  named  ( Bacon) 1803 

Great  increase  of  rates  shown  in  increase  in  revenue;  years  1899  and 
1903  show  increase  in  gross  receipts  from  freight  of  1425,000,000 

(Clements) 3228 

Gross  earnings  and  oj»erating  expenses  ( Fislf ) 302 

Gross  earnings,  increase  of  (liamsey) 2157 

Gross  earningH  j)er  mile  in  United  States,  1899-1904  (Bacon) 1797 

Hardly  one  that  has  facilities  necessary  to  promptly  and  properly 

handle  its  traffic  (Ramsey) 1974 

Have  done  more  to  develop  and  increase  traffic  and  commerce  of  the 

country  than  any  other  separate  interest  ( Ramsey ) 1966 

Have  promoted  colonization  of  lands;  praise  of  American  methods — 

Pierre  I A»roy-Heaulieu  and  Mr.  Priestley  (Fish) 282 

Hear  of  no  complaints  of  (Yates) 1218 

How  railway  pay  is  divided  (Thompson) 3131 

How  the  water  has  been  absorbed  (Thompson) 3128 

If  rates  re<Uued  below  remunerative  price,  would  go  out  of  business 

(Tuttle) 940 

If  rates  were  fixed  according  to  distance  three-fourths  of  industries 

would  \Hi  destroved  (Morawetz) 866 

If  they  could  divide  up  their  territory  somehow  they  would  not  need 

so  many  Hpecial  rates  (Ripley) 2356 

Impartial  treatment  of  general  public  ( Newcomb ) 3689 

Increased  use  of  transportation  (Newcomb) 3567 

In  England,  charge  more  liberally  to  betterments  and  in  that  way 

incre^ise  capitalization  ( Kruttschnitt) 3111 

In  great  majority  of  cases,  comply  with  order  of  Commission  (Hines) .  1010 

In  hands  of  receivers  (Smith ) 233 

In  Northwest  particularly  shippers  and  railroads  work  harmoniouflly 

(Bush) 2968 

Income  of  rates  as  a  whole  can  very  well  be  permitted  to  stand 

(Cummins) 2082 

Increase  in  net  earnings  in  freight  per  mile  18U9-1904  (Bacon)  ..  1797, 1800 
Increase  of  traftit;  has  necessitat<?d  rebuilding  of  almost  every  yard, 

rearranging  terminals,  etc.  ( Kruttschnitt)  3111 

Increase  of  tonnage  moved  (Smith ) 233 

Insurance  companies  large  investors  (Carleton) 2518 

It  is  unfair  for  the  Gov(»rnment  to  interfere  unnecessarily  when  the 
losses  due  to  Government  mi.^takes  will  fall  exclusively  on  the  rail- 
roads without  any  indemnity  from  the  Government  ( Hines) 1186 

Justice  to  the  railroads  and  due  consideration  for  commercial  wel- 
fare call  for  the  least  interference  compatible  witli  public  protec- 
tion (Hines) 1185 

Keep  men  in  Washington  to  rei)ort  rates  filed  by  other  roads  (Tuttle) .  973 

Labor  and  supplies  paid  for  by,  1903  ( lijunsey ) 2137 

Large  in(;ome  and  dividends  of  railroads  do  not  mean  the  public  is  pay- 
ing an  unreasonable  compensation  (Meyer) 1605 

Largely  owned  bv  small  shareholders  (Carleton) 2518 

Lial>ilily  for  accicients  to  emplovees  ( Fuller) 3141 

Legislation  that  would  protect  lives  of  people  traveling  would  be  use- 
ful (Hill) 1487 

Limitation  as  to  high  rate  is  proper,  but  should  be  determined  by  a 

court  (Tuttle) 946 

Lowest  ratetf and  best  service  ( Newcomb) 3688 

Methods  of  keeping  accounts  ( Tuttle) 931 

Mileage,  United  States  ((Jrinnell) 2229 

M iles  constituting  a  <lay 's  run  ( Cowan ) 109 

My  shipments  are  all  rail,  mostly  south  and  west  (YatQa\ V£s^ 
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BAILBOAD  STATISTICS  AND  OTHEB  INFOBMATION— OontinueH.  Frk^. 
Testimony  relative  to — 

The  more  the  Government  undertakes  to  run  railroads  the  more  rail- 
roads are  forced  into  politics  (Ranigcy ) 2146 

To  give  CommiPHion  power  to  fix  rates  would  cause  great  confusion  in 

business  (Bush) 2!>67.  2i<69 

Tonnage  carried  by  ( Morawetz) 793 

Tonnage  carried  in  United  States  ( Hines) 1053 

Tonnage  increase  in  last  five  years  1 1  jwr  cent  ( Bacon ) 1 7'J8 

Tonnage  of  low-grade  freight  has  greatly  increased  from  vear  to  vear 

(Bacon) '. '....  17S>3 

Tonnage,  total,  will  decrease  in  seven  years,  I  believe,  and  then 

increase  ( Ramsey) 2158 

Too  frequent  unloadmgof  cattle  now  required;  forty  hours  >>etter  than 

twenty-eight  ( 1  larris) 1 5.*>9 

Total  ton  mileage  of  freight  carried  yearly,  1899  to  MH)3  ( Kruttsi^hnitt )  3099 

Traffic,  constant  coinplamts  of  delavs  in  moving  ( Ramsey) 1974 

Traffic  for,  in  1894  compared  with  1904  ( HilH . : 1479, 1498 

Traflic,  large  amount  of,  is  carried  at  less  than  cost  to  prote(!t  our 

patrons  and  shippers  ( Ranjsey ) 19»jO 

TraflSc  men  are  oaid  $:W,000  to  $50,000  a  year;  worth  it  (Hill) 14><1 

Train  expenses  dtKjreased  ( Robinson) . ..'. 1.M29 

Travel  for  one  day's  pay  (Thompson) ol2« 

Unreasonable  to  require  more  than  one  man  for  two  cars  of  cattle 

(Harris) 1o3S 

Unwilling  to  be  restricted  in  their  power  to  fix  rates  ( Bacon) 2S 

Usual  arrangement  between  trunk  and  branch  lines  as  to  division  of 

rates  (Bond) 1420 

Value  of  (Call) 2704 

Value  of  property,  elements  laid  down  in  Nebraska  case  ( Morawetz) .  870 
Violating  law  leas  as  to  secret  rebates  and  favors,  but  moro  j^*neral  in 

discriminations  between  localities  (('ummins) 2t>74 

Wages  ( Newcomb) 35-^9 

Wages  and  material  higher  than  in  Europe  ( Hill ) 1178 

Wages  highest  in  world  (Grinnell) 22:.:i 

Wages  paid,  by  years  (table)  (Grinnell ) 2232 

Welfare  of  those  interested  depends  on  earning  power  of  pro|>erti€*8 

(Willcox)  '. :W26 

West  of  Missouri  River  five  men  practicallv  control  transportation 

(Hover) '. 3255 

What  accident  and  guaranty  companies  own  ( Newcomb) 35;j6 

What  are  the  facts  (Thompson) 3123 

What  colleges  own  (Newcomb) 3535 

W^hat  depositors  in  savings  banks  own  (Newcomb) li-Vi:^ 

What  fire  insurance  companies  own  ( Newcomb) ,'i5.*i6 

What  insurance  i)olicy  holders  own  ( Newcomb) 3535 

What  life  insurance  comjMinies  own  ( Newcomb) 15537 

Where  controller!  by  men  who  are  largely  intercste^l  in  other  enter- 

f>rises,  do  not  know  of  a  single  rate  put  into  effect  by  the  **control- 

ing  interest"  ( Ramsey) 1996 

Where  the  income  went 31.'I0 

Wholesale  prices  and  rates  comi>ared  witli  averages  for  the  decade 

from  1890  to  1899  (Newcomb) 355S 

Who  owns  them  ( Newcomb)   15531 

Who  will  put  money  into,  when  everv  dollar  invested  is  threatened 

with  having  control  taken  away  ancl  hande<l  over  to  a  commission 

absolutely  incompetent  ( Hill) 14SI 

Wide  diffusion  of  interest  in  railroad  property  ( Willcox ) :><i25 

Would  rather  have  a  hundred  small  manufacturers  on  a  line  than  one 

big  trust  ( Ramsey) 1997 


,  JOSEPH,  Jr.,  president  of  the  Wabash,  the  Ann  Arl>or,  and 
other  smaller  railroad  companies: 

TegHmonyof 1953 

Capitalization — 

A  railroad  has  to  make  its  revenues  on  rates  fixed  by  the  railroads 

which  were  built  during  the  wonomical  period 2137 

England  capitalizes  every  dollar  of  additions 21 50 
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SAILSOAD  STATISTICS  AND  OTHEB  INFOBMATIOK— Continued.    Pa««. 

Testimony  relatixie  to — 

Regulation  of,  public  sentiment  founded  on  wrong  grounds  (Tuttle).      909 
Relation   between  increased    expenditure    and    increased    revenue 

(Tuttle) « 934 

Reports  of;  penalty  whould  be  provided  which  would  compel  full  and 

reasonable  compliance  ( Clements) 3230 

Reports  to  CJommission  of  uniform  aystt^m  (Tuttle) 969 

Revenues  not  increased  so  fast  as  expenses;  statistics  (Kruttschnitt).     3086 

Savings  banks  large  investors  (Carleton) 2618 

Securities  held  by  savings  banks,  insurance  companies,  and  educa- 
tional institutions  (table)  (Grinnell ) 2232 

Securities  would  be  enhanced  if  investors  had  reasonable  certainty 
that  monev  in  railroads  would  be  treated  as  fairly  as  in  mines  or 

mills,  etc.  (Ramsey) 2146 

Should  be  allowed  to  make  some  revenue  and  improve  terminal  facil- 
ities and  trackage  (Smith) 2011 

Should  be  permitted  to  earn  7  per  cent  (Cummins) 2103 

Should  be  permitted  to  meet  and  discuss  rates  and  to  put  the  same  in 

force  without  violating  Sherman  Act  ( Morawetz) 821, 844 

Should  improve  in  adjusting  claims  (Bush ) 2974 

Should  not  do  business  at  less  than  cost  and  collect  deficit  from  an- 
other community  (Cummins) 2088 

Should  not  engage  in  any  business  except  transportation  and  possibly 

•  owning  coal  lands  ( Ramsey) 1995 

Should  not  issue  stock  and  bonds  without  governmental  supervision 

(Cummins) 2101 

Small  holdings  make  a  majority  ( Newcomb) 3632 

Statement  that  since  1870  railroads  have  reduced  average  rate  from  2 

cents  to  7.6  mills  per  ton  mile;  very  gratif yini;  (Cummins) 2048 

Statistics:  Amount  paid  employees  (Carleton) 2617 

Statistics:  Average  dividends  paid,  bond  interest,  and  income  per 

mile  for  freight  and  passengers,  1883  \o  1903  ( Frame ) 2307 

Statistics:  Average  receipts  per  ton-mile  of  leading  railroads,  by  years 

(Thurber) 2609 

Statistics:  Capitalization,  earnings,  operation  and  maintenance,  mile- 

agre,  bonds,  stock,  debt,  cost  jier  mile  (Cummins) 2036 

Statistics:  Earnings  compared  with  increase  of  wealth  (Call) 2703 

Statistics:  Gross  receipts;  expenses;  increased  price  of  labor  and  oper- 
ating expenses;  interest  on  funded  debt;  taxes;  dividends  (Krutt- 

Bchnitt) 3085,3109 

Statistics  for  the  South,  showing  development  under  expansion  of 

railroads  (Bush) 2969 

Statistics  for  the  U.  8.  (Bush) 2973 

Statistics:  Mileage,  capital  8t<K*k,  and  bonded  debt  of,  1883  to  1903 

(Frame) 2306 

Statistics  ( Morawetz) 887 

Statistics:  Placed  under  receivershi|»H  and  sold  under  foreclosure,  1883 

U>  UK)3  (Frame) 2308 

Statistics?  (Ramsey) 1963 

Stock  wattling  resorte<l  to  only  for  the  purjKise  of  bringing  out  the 
speculatively  inclined  is  one  of  the  most  beneficent  practices;  but  if 

for  mere  sbxikjobbing^  is  to  be  condemned  (Meyer) 1610 

Stockholders  (Fish) 276 

Stockholders  on  record  June  30,  1904.  Letter  from  Interstate  Com- 
merce Connnission,  in  response  to  Senate  resolution 1928 

Stock,  total  market  value,  in  country  (Bacon ) 1803 

Stocks  now  owned  largely  by  our  own  people  and  in  small  holdings 

(Fish) *. 275 

Strawl)erries  are  shipped  by  express  ( Davics) 3466 

Surplus  accumulated  by,  during  four  years  ending  1903  ( Bacon) 1800 

System  of  taxation  ( Ripley ) 3264 

Taxation  (Cummins ) 1 2109 

Taxes,  UK)3(Kamsey) 2137 

Territorial  competition  is  the  most  serious  ( Tuttle) 914 

The  inevitable  tendency  of  a  rate-making  (lovernment  bureau  is  to 
cut  down  earnings  unjustly,  undermine  the  legitimate  value  of  rail- 
road securities,  and  im^iair  railroad  wages  ( Hines) V^5^ 
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RAZLBGAD  STATISTICS  AND  OTHEB  INFOBMATION— Continued.  Pag^ 
Testimony  relatiw  to — 

The  more  the  Government  undertakes  to  run  railroads  the  more  rail- 
roads are  forced  into  politics  (Ramst^y ) 214^ 

To  give  Commission  power  to  fix  rales  would  cause  great  confusion  in 

business  (Bush) 2<M57,  2rH59 

Tonnage  carried  by  ( Morawetz) 793 

Tonnage  carried  in  United  States  ( Hines) 10?i3 

Tonnage  increase  in  last  five  years  1 1  per  cent  ( Bacon ) 1 71*8 

Tonnage  of  low-grade  freight  has  greatly  increased  from  year  to  year 

(Bacon) '. '....  1793 

Tonnage,  total,  will  decrease  in  seven  years,  I  believe,  and  then 

increase  ( Ramsey ) 2158 

Too  frequent  unloadmg  of  cattle  now  required;  forty  hours  l>etter  than 

twenty-eight  ( Harris) 15:>9 

Total  ton  mileage  of  frei§:ht  carried  yearly,  1891)  to  1903  ( Kruttschnitt )  SOW 

Traffic,  constant  complaints  of  delays  in  moving  ( Ramsey) 1974 

Traffic  for,  in  1894  compared  with  1904  ( HilH 1479, 1498 

Traffic,  large  amount  of,  is  carried  at  less  than  cost  to  protect  our 

patrons  and  shippers  ( Ramsey) 1960 

Traffic  men  are  oaid  $:W,000  to  $50,000  a  year;  worth  it  (Hill) 14S1 

Train  expenses  decreased  ( Robinson) . ..1 242t) 

Travel  for  one  day's  pay  (Thompson ) Ml 2fi 

Unreasonable  to  require  more  than  one  man  for  two  care  of  cattle 

(Harris) 1538 

Unwilling  to  be  restricted  in  their  power  to  fix  rates  ( Bacon ) 28 

Usual  arrangement  between  trunk  and  branch  lines  as  to  division  of 

rates  (Bond) 1420 

Value  of  (Call) 2704 

Value  of  property,  elements  laid  down  in  Nebraska  case  ( Morawetz) .  870 
Violating  law  less  as  to  secret  rebates  and  favors,  but  more  general  in 

discriminations  between  localities  (Cummins) 2074 

Wages  ( Newcomb) 35:^9 

Wages  and  material  higher  than  in  Europe  ( Hill ) 1 178 

AVages  highest  in  world  ( Grinnell ) 22.13 

Wages  paid,  by  years  (table)  (Grinnell ) 2232 

Welfare  of  those  interested  depends  on  earning  power  of  proi>erties 

(Willcox) : :J626 

West  of  Missouri  River  five  men  practically  control  transiK)rtation 

(Hover) ' 3255 

What  accident  and  guaranty  companies  own  ( Newcomb) 3536 

What  are  the  facts  (Thompson) 3123 

What  colleges  own  (Newcomb) 3535 

What  depositors  in  savings  banks  own  (Newcomb) 3533 

What  fire  insurance  companies  own  ( Newcomb) :>5:i*> 

What  insurance  policy  holders  own  ( Newcomb) ^^535 

What  life  insurance  companies  own  ( Newcomb) :i537 

Where  controlled  by  men  who  are  largely  interoste<l  in  other  enter- 

f>ri8es,  do  not  know  of  a  single  rate  put  into  effet^t  by  the  **control- 

ing  interest"  (Ramsey) .* 1996 

Where  the  income  went 3130 

Wholesale  prices  and  rates  compared  with  averages  for  the  decade 

from  1890  to  1899  (Newcomb) 3558 

Who  owns  them  ( Newcomb)   3531 

Who  will  put  money  into,  when  every  dollar  invested  is  threatened 

with  having  control  taken  away  anJ  haiideil  over  to  a  commission 

absolutely  incompetent  (Hill)  '. 14S1 

Wide  diffusion  of  interest  in  railroad  property  ( Willcox ) 3«i25 

Would  rather  have  a  hundred  small  manufacturers  on  a  line  than  one 

big  trust  ( Ramsey) 1997 

RAMSET,  JOSEPH,  Jr.,  president  of  the  Wabash,  the  Ann  Arbor,  and 
other  smaller  railroad  companies: 

Testimony  of 1953 

Capitalization — 

A  railroad  has  to  make  its  revenues  on  rates  fixed  by  the  railroads 

which  were  built  during  the  economical  period 2137 

England  capitalizes  every  dollar  of  additions 2150 


CONSOLIDATED   INDEX   OF   VOLUMES    1    TO   6.  8918 

RAMSEY,  JOSEPH,  Jr.— Continued.  F*ge. 

Testimony  of — 

Capitalization — Continued. 

Low  mileage  capitalization  kept  down  here  by  fact  of  earnings 

being  put  into  betterments 2150 

Not  a  railroad  in  the  country,  unless  small  line,  whose  capitalizar 

tion  represents  cost  of  property 2137 

Cattle  rates 1969,1970 

Commission  agency — 

Do  not  know  of  any,  in  connection  with  soliciting  freight 1973 

Connolidation — 

Beneficial  to  commerce  and  trade 1998 

Pittsburg,  population 2001 

Tends  to  a  decrease  in  lon^-haul  rate  and  diminution  of  operating 

expenses 1998 

ThinK  combination  of  all  the  railroads  would  be  disadvantageous 

to  the  peoj)le 2000 

Think  it  has  gone  nearly  as  far  as  it  will  go 1999 

Disc  ri  mi  nation  in  rates — 

Between  communities,  can  not  be  equalized  by  Commission 2138 

Chicago  has  great  natural  advantage  in  open  waterway  to  Europe, 

which  will  continue  regardless  of  what  Commission  does 2138 

Know  of  no  situation  where  a  railroad  sacrifices  any  point  where 

it  can  get  bu6?ine^'8,  etc 1970 

Of  all  rate  cases  Commission  decided  unreasonable  court  sustained 

them  in  only  two 1959 

Present  law  ample  to  cover  every  unjust  and  unn»4isonable  chai^.     1958 
Esch-Townsend  bill — 

Criticiseil  by  K.  Michael 2002 

Export  rates — 

Export  traffic  should  be  encouraged 1967 

Grain 1966 

Government  control — 

Officials,  more  employed  under 2150 

Rates  under 2150 

Government  ownership — 

Considered 2155 

Country  would  not  prosper  under 2150 

Industrial  development  of  country — 

Statistics 1966 

Interstate-commerce  law — 

Do  not  know  of  any  objertion  to  law  present  with  Elkins  law  in- 
clu(U»d,  except  it  should  include  private-car  lines  and  boat  line«.     1940 

Provisions  considered  and  practice  under  it 1941 

Iowa — 

Industrial  statistics  of 2111 

Long  and  short  haul — 

Clause  conaidcnnl 1990 

Low  thron^rh  rates  to  comiwtitive  points  all  that  enables  farmer 
and  proilucer  to  get  surplus  grain  and  other  pro<lucts  to  market.     1979 

LumlHJr  ratea ;--.-•   1968,1970 

The  provision  "under  similar  conditions  and  circumstances''  is 
very  elastic 1985 

Missouri — 

If  State  schedule  had  been  enforced  thn)ughout  State  before  meet- 
ing of  legifilature  it  would  have  paralyztnl  local  traffic 2136 

Rank  diwtriniinations  in  rate  bill  passed  bv  legislature 2135 

Table  freight  tariffs  effective  June  17,  1905 2135 

National  incorporatioif— 

1  )ifference  in  rates  and  competition  would  disappear 2151 

Pennsylvania  Railroad — 

Competition  it  meets 2152 

Development  of  Pennsylvania  by,  wonderful 2001 

Railroads — 

Amount  paid,  liHKi,  for  honds,  interest,  and  dividends 2137 

As  to  having  one  genenil  tax 2145 

Certain  return  on  stock;  even  4  per  cent  would  stimulate  railroad 
building ^\5A 
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Testimony  of— 

Railroads — Continued . 

Considerations  which  control  a  traffic  manager  in  making  rates. .     1977 
During  the  past  seven  years  railroads  of  United  States  have  spent 
million  and  half  dollars  to  make  good  depreciation  during  years 

1893  to  1896  and  to  replace  absolute  equipment 2150 

Earnings,  1903 2187 

Government  guaranty  of  a  certain  per  cent  considered 2150 

Gross  earnings,  increase  of 2157 

Hardly  one  that  has  facilities  necessary  to  promptly  and  proj^erly 

handle  its  traffic 1974 

Have  done  more  to  develop  and  increase  traffic  and  commerce  of 

the  country  than  any  other  separate  interest 1966 

Labor  and  supplies  paid  for  by,  1903 2137 

Of  necessity  must  serve  the  business  interests  of  their  localities  . .     1974 
Securities  would  be  enhance<l  if  investors  had  reasonable  cer- 
tainty that  money  in  railroads  would  be  treated  as  fairly  as  in 

mines  or  mills,  etc 2145 

Should  not  engage  in  anv  business  except  transportation  and  pos- 
sibly owning  coal  lands 1995 

Statistics l9nS 

Taxes,  1903 2137 

The  more  the  Government  undertakes  to  run  railroads  the  more 

railroads  are  forced  into  politics 2146 

Tonnage,  total,  will  decrease  in  seven  years,  I  believe,  and  then 

increase 2158 

Traffic,  constant  complaints  of  delays  in  moving 1974 

Traffic,  large  amount  of,  is  carried  at  less  than  cost,  to  protect  our 

patrons  and  shippers 1960 

Where  controlled  oy  men  who  are  largely  interested  in  other 
enterpriser,  do  not  know  of  a  single  rate  put  into  effect  bv  the 

' '  controlli ng  interest " ' 1996 

Would  rather  have  a  hundred  small  manufacturers  on  a  line  than 

one  big  trust : 1997 

Rate  making — 

Beyond  human  power  of  half  a  dozen  men 1961 

Business  conditions  always  fix  the  rates 1978 

Campaign  of  Bacon  and  Moseley  to  secure  the  power 1954 

Clamor  for  intrusting  to  Commission  not  from  shippers  or  com- 
munities, but  from  paid  representatives  of  associations,  middle- 
men, etc 1972 

Commission,  not  trained  in  the  work,  can  not  secure  as  fair 

results  to  railroads,  shippers,  and  communities  as  railroad  men.     1965 
Commission,  under  f>ch-Townsend  bill,  would  have  power  to 
make  new  rate,  pending  decision  of  court  on  ap[)eal,  which 
might  take  six   months   or  'two  vears,  railroad  could  do  no 

traffic ' .: 1974 

Considerations  which  control  traffic  managers  in 1977 

Governor  Cummins  wants  a  ** postage-stamp  tariff,"  low  rates  on 

the  long  haul  and  an  even  chance  with  everyl>ody  else ....     2139 

If  power  given  Commission,  conii)etition  between  communities 

and  ports  would  be  entirely  under  its  control 1962 

If  rate  were  complained  of  under  Esch-Townsend  bill  it  would 
affect  rates  on  similar  commodities,  via  other  roads;  on  one 

commodity  it  might  affect  every  rate  in  United  States 1975 

Know  of  no  commodity  that  has  not  rate  ma<le  to-day;  nolxKiy 

makes  rates;  simply  revise,  reduce,  or  advance 1973 

Maximum  rates  for  whole  country  would  be  worthless 19S4 

Mileage  rate  would  be  absolutely  destructive 1984 

No  one  advocating  rate  making  by  (Tovernment  has  been  aV>le  to 
tell  anything  he  wants  except  to  take  away  discrimination  im- 
posed on  him  an<l  put  it  on  the  other  fellow 2139 

No  single  Ixxly  of  men  can  make  ratt»s  for  this  country 1961 

Paper  read  l)efore  Commercial  Club  of  St.  Louis  by  K.  Michael, 
chairman  terminal  facilities  committee.  Business  Men's  Ix'aj^ue, 
criticising  Esch-Townsend  bill 2002 
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T^stimoritf  of — 

Kate  making — Omtinued. 

Present  law  prohibits  railroads  in  case  of  competition  getting  to- 
gether to  talk  it  over,  but  we  are  forced  to  violate  the  law 1963 

Railroads  would  make  more  money  on  same  traffic  under  govern- 
mental rate  making  than  under  their  own,  but  how  long  would 

that  traffic  be  there 1084 

Rates,  number  to  deal  with  in  United  States 1975 

Reasons  why  Ck>mmi88ion  should  not  be  given  the  power 1953 

Some  roads  will  put  in  a  "drastic"  rate  and  roads  carrying  that 

traffic  must  protect  their  jiatrons 1964 

To  place  ^x)wer  in  Commission  would  be  most  detrimental  if  not 

destructive  of  our  commercial  and  industrial  prosperity 1960 

Under  power  to  make  a  substituted  rate  no  traOic  manager  would 
dare  quote  a  lower  rate,  because  that  rate  would  be  complained 

of,  etc 1974 

Rates- 
Decrease  in 1954 

Flour 1957 

liow  enough,  admitted  by  all 1953, 1957 

Lumber 1957 

No  possible  chance  for  railroads  to  combine  to  raise  rates  to  com- 
petitive points;  reasons 1979 

Stable  rates  far  better  than  unduly  low  rates  put  in  temporarily. .     1965 
Rebates — 

Present  law  ample 1959 

Refrigerator  cars — 

Several  railroads  stockholders  in  American  Refrigerator  Transit 

Company ;  no  preference  given  to  shippers 1979, 1980 

Rivers  and  harbors — 

(lovernment's  appropriation  for  last  ten  years  to  furnish  free  high- 
ways for  boats  and  vessels 1969 

Safety  appliances — 

Benefits  and  disadvantages 1982 

Frecjuently  result  in  the  thing  they  were   intended  to   prevent 

(illustration,  Harrisburg  disaster) 2159 

Trusts— 

E^ilroads  have  not  built  them  up  and  are  opposed  to  them 1997 

Wal>ash  Railroad — 

Amount  expended  by,  in  couplers  and  air  brakes 1074 

Capitalization  per  mile 2143 

Dividends,  none  paid  for  over  twenty-five  years 1957 

Does  not  operate  through  Canada  except  jointly  with  Canadian 

Pacific  and  with  Grand  Trunk 1940 

Ice  charges 1948 

Is  paying  nearlv  twice  as  much  taxes  as  ten  years  ago 2148 

Is  undercapitalfzed 2143 

Statement  of  funded  debt  and  interest  charges 2141 , 2 1 42 

Statistics — table 1955  , 

SUH'kholder  in  American  Refrigerator  Transit  Company;  the  rail- 
roads make  the  rate 1979, 1980 

Stockholders  are  receiving  no  dividends 21 43 

Stocrk  of,  has  some  prospective  value 2143 

Subject  to  laws  of  each  State  in  which  it  runs 2158 

Taxes 2146 

Water  rates — 

Carriers  by  water  should  be  subject  to  interstate-commerce  law. .     1981 
If  under  interstate-commerce  law,  the  law  is  not  enforced 1981 

HAND,  H.  S.,  president  of  Burlington  Lumber  Company,  Burlington,  Iowa: 

Testimony  of 2188,3368 

Iowa — 

Distance  tariff  works  to  disadvantage  of  Iowa;  think  that  is  reason 
outside  capital  will  not  invest;  prevents  location  of  manufac- 
turers in 2194 

Paper  prepared  by,  to  refute  statement  of  Governor  Cummins 
as  to  discrimination  in  rates  against  Iowa  manufacturera  ......    '^>^j^ 

RY — VOL  4—05 69 


3916  CONSOLIDATED  INDEX   OF   VOLUMEa   1   TO   5. 

HAND,  H.  S.— Continued.  ^^^ 

Testimony  of — 

-Iowa — Continued. 

Rates  for  packing-house  products  from  certain  Iowa  towns  com- 
pared to  their  competitors 3370 

Rates,  soft  coal,  carloads  to  Burlington  (Code) 3371 

Lun)l)er — 

'*Bogue differentials,"  based  on  cost  of  producing  lumber  at  dif- 
ferent points,  have  stood  the  test 2189 

If  you  disturb  one  rate  in  Omaha,  you  will  have  to  change  all  the 

rest  connected— 10,000 2193 

Letter  from  J.  T.  Barber,  president  of  Northwestern  Lumber 

Company,  opposing  legislation  proposed 2191 

Letter  from  K.  E.  Jewett,  Green  Bay  Lumber  Company,  oppos- 
ing legislation  proi)osed 2192 

Table  of  rates  to  Omaha  from  different  points 2191 

Want  a  train-load  rate 2192 

Rate  making — 

If  by  Commission,  outcome  would  be  distance  tariff 2189 

Table  of  rate:*  made  to  manufacturers  in  Burlington  as  compared  to 

thei r  competitors 3369 

BATE  MAKING: 

Testimony  rdafire  to — 

Action  of  rate-making  Commispion  would  be  largely  arbitrary'  and 
very  general;  Commissioner  Clements's  statement  quoted  (Hinee).     3758 

Advantage  of  one  schedule  (Stickney ) 2121 

After  a  suit  is  brought,  believe  can  ask  court  not  only  to  enjoin  rate 
found  unreasonable,  but  any  rate*  they  find  unreasonable;  illustra- 
tion (Bond) 1402,1408 

After  lapse  of  reasonable  time  from  order  of  Commission,  would  au- 
thorize railroad,  if  it  desired  to  contest  rating,  to  go  into  the  existing 
courts  (Cockrell) 3371 

Against  public  interest  to  confer  the    power  of,  on    CommisBion 

(Thurber) 2503 

Agitation,  great  deal  of,  brought  about  by  "uniform  bill  of  lading,'' 

which  has  been  withdrawn  (Bradley) 2836 

Allow  the  railroad  company,  under  scrutiny  of  an  intelligent  commis- 
sion, to  make  rate,  if  coniplained  of  as  too  high,  take  the  company 
promptly  to  court,  and  if  charge  proved,  punish  (juickly  (Hill) '.     1493 

(1 )  A  proposition  to  improve  present  law  by  increasing  powers  of  Com- 
misi^ion ;  and  (2)  the  proposition  to  improve  present  law  by  changing 
functions  of  Commission,  shortening  procedure  to  the  point  where 
you  get  a  binding  decision  from  a  court  ( Bond) 1395 

Amendment  of  present  law;  suggest  nothing  unless  to  expedite  hear- 
ings before  Commission  ( Bird ) 22S9 

Amendment  suggested;  if  rate  strikes  Comminsion  as  unreasonable,  for 

them  to  go  immediately  to  the  court  (Bond) 1401,  1410 

An  inelastic  system  ( Newcomb) 3570 

Anticipate  that  when  decision  of  Commission  is  taken  to  courts  under 
any  scheme  considered  here,  the  vital  question  will  be,  Was  Com- 
mission rijiht  in  con<lemnation  of  rate  complained  of.  When  that  is 
established,  that  settles  the  vital  question  in  issue  (Knapp) 3304 

Any  act  which  tries  to  give  Commission  discretionary  power  ought  to 

beheld  void  (Bond).. *. 1389,1399 

Any  drastic  power  given  to  Commission  would  affect  power  of  rail- 
roa<ls  to  get  monev  for  improvements  to  carry  on  growing  busini^ss 
(Bond) .' 1414 

Any  Government  body  fixing  rates  must  result  in  loss  of  flexibility 
which  at  present  exit-ts  (Johnson) 8604 

A  partial  tribunal  ( Newcomb) 3504 

Arbitrary  matter  (Staples) 31 

**Are  rate-making  commissions  successful?"  Article  from  Railroad 
Gazette  (Thurl)er) 2504 

A  tribunal,  disinterested,  impartial,  ought  to  be  constituted  with 
power  to  accord  substantial  relief,  and  that  quickly  (Ripley) 2338 
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T'eatimimii  relative  to — 

As  a  whole,  our  comrnnnity  satisfied  with  present  conditions,  but  on 
acenunt  of  belief  that  certain  concerns  are  favore<l  by  rebates  on 
concessions,  we  believe  in  uniform  system  of  bookkeeping,  etc. 

(Miller) 3060 

As  to  cases  where  Commission  has  been  overruled  by  court  (Prouty ) .     2909 

As  to  rijjht  of  shipiwr  to  proceed  by  injunction  ( Prouty) 2906 

As  to  tendency  toward  iinleaj^e  basis  ( Knapp) 3298 

As  to  w  hat  sort  of  tribunal  (Knapp) 3299 

Attempts  at  (Newcomb) 3580 

Bacon's  statement  quoted  ( 1 1  ines) 3742 

Bacon  want^  a  (lovernment  bureau  to  legislate  upon  questions  of  pub- 
lic policy  (llines) 3748 

Believe  Commission's  power  ought  to  be  limited  to  case  tried  (Cum- 
mins)       2Q72 

Believe  Danville,  Va.,  can  prosi)er  under  present  rates  (Boatwright) .     2008 
Believe  matters  letter  be  left  as  they  are;  if  El  kins  law  and  others 

enforced,  adequate  protection  given  ( Foxon ) 3068 

Believe  |M)wer  should  be  left  to  railroads  ( Harris) 1649 

Best  interests  of  country  8erve<.l  under  present  system  (Gates) 2984 

Best  test  is  to  compare  your  revenue — see  if  roari  is  earning  too  much; 
then  see  if  thenj  is  an  undue  relation  or  prominence  to  some  article 

(Bird) 2275 

Better  for  country  if  rates  had  been  adjusteil  upon  basis  of  cost  of 

service  (Cummins) 2057 

Between  localities  power  should  be  given  Commission  to  lower  one 

rati*  an<l  to  raise  another  ( Fifer) Ji>44, 3350 

Beyond  human  power  of  half  a  dozen  men  ( Ramsey ) 1961 

Beyond  power  of  Commission  to  examine  all  rates  (^V'ining) 1678 

Bodies  1  represent  favor  conferring  ur)on  Commission  power  of  sub- 
stituting, after  investigation,  what  tney  think  is  a  fair  rate;  Attor- 

ney-( leneral  Moodv's  opinion  covers  the  situation  (Meade) 2585 

Body  of  five  too  cuml)ersome  to  act  as  executive  ( Prouty ) 2863 

Bringing  suit  directly  in  the  court;  difticulties;  Wichita  sugar  case 

reviewed  (  Prouty) 2874 

,  Br(>therh()od  of   l.,o<*omotive   Engineers  on  Chicago  and  Lake  Erie 

Railway  recommendations  (Tolerton) 2628 

Burden  of  proof  would  be  on  railroad  to  show  that  rate  fixed  by  Com- 
miN-^ion  was  not  reasimable  and  just,  and  court  would  have  full 
jurisdiction  to  deterniine  whether  rate  first  established  by  railroad 
and  <leclare<l  unreasonable  bv  Connnission  was  unreasonable  and 

unjust  (CcK'krell) '. 3371 

Bureau  of  rail  ways  suggested ;  duties  descril)ed  ( Prouty ) 2873 

Business  londitions  always  fix  the  rates  ( Ramsey ) 1978 

Business  men  of  St.  Louis  and  Southwest  opp)Osed  to  intrusting  power 

of,  in  Commit^sion  (Carleton) 2515 

By  a  connnission  would  be  a  double  delegation  of  power  (Grinnell) . .     2228 

By  Commission,  what  it  involves  (Nimmo) 155 

Campaign  of  Ba«*on  and  Moseley  to  seizure  the  power  (Ramsey) 1954 

Canadian  Exjieriment  in,  has  not  worke<l  disadvantageously  (New 

York  Evening  Post  editorial )  ( Bacon ) ' 1J)06 

Can  not  be  done  by  any  Government  body  and  maintain  condition.'* 

existing  { Bowes ) 2733 

Can  not  imagine  greater  misfortune  than  to  attempt  to  fix  rates  bv  law 

(Hill) :....     1486 

Carriers  can  not  affonl  to  do  trivial  and  evasive  things;  do  not  believe 
they  would  make  nominal  change  in  ratt»  for  purpose  of  technically 

eomplying  with  onier  tc>  cease  and  desist  ( Knapp) 3304 

(^arriiT  should  be  put  in  position  that  he  must  either  a<'cei)t  the  ruling 

or  must  itwif  go  to  court  and  get  rid  of  the  ruling  (  Knapp) 3303 

Centralization  of  the  power  would  be  a  dangerous  thing  ( Kerr) 2210 

Change  in  a  rate  fnnn  Ohio  River  would  involve  a  change  in  every 
rate  that  bases  on  the  Ohio  River  in  States  of  Illinois,  Wisconsin, 
Indiana,  Ohio,  and  Pennsylvania  and  involve  a  change  in  every 
rate  from  New  England  and  from  the  Eastern  States  tTiat  l>ase  on 
Baltimore;  a  dangerous  power  to  put  in  hands  of  Commission 
(Bowes) ^ro^^^TA 
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Teatimojiy  relative  to — 

Change  of  one  rate  affects  a  good  many  (Clements) 3036 

Change  of  rate  on   wheat  usually  involves  change  on   corn,    etc. 

(Vining) 1676 

Chiiago  and  Cincinnati  freight-bureau  cases  ( Hines ) 3765 

Childish  clamor  of  Commission  for  additional  power  ( Vining) 1683 

Clamor  for  intrusting  to  Commission,  not  from  shippers  or  communi- 
ties but  from  paid  representatives  of  associations,  middlemen,  etc. 
(Ramsey) 1972 

Clamor  for  legislation  commenced  with  E.  P.  Bacon  (Bird) 2253 

** Classification  No.  20;"  Commission's  action  reviewed  (Clements) ..     3036 

Coa8t  water  lines  justly  ought  to  be  placed  within  power  of  Commis- 
sion (Clements) 3237 

College  profe^ors  ( Hines) 3764 

Colorado  people  in  accord  with  President  in  matter  of  extending 
powers  of  Commission  ( Hover) 3263 

Combinations  of  railways  in  making  rates  (Cowan) 341 1 

** Commercial  conditions" — discussed  (Fifer) 3331 

Commercial  interests  of  Mobile  would  regret  to  see  making  of  rates 
pass  out  of  hands  of  railroads  (Brown) 3269 

Commercial  organizations  favor  railroads  making  rates,  but  want  com- 
plaints settled  by  a  disinterested  body  (Bacon ) 1921 

Commen*ial  organizations  in  all  States  but  one  favoring  ultimate  tri- 
bunal (Bacon) 1907 

Commission  appointed  with  absolute  powers  to  fix  rates — ^monstrous 

(Frame) 2310 

Commission,  as  administrative  body,  with  either  court  of  transporta- 
tion or  United  States  courts  as  appellate  tribunal  recommended 
(Kennett) 2526 

Commission  can  not  do  work  which  railroads  require  several  thousand 

persons  to  perform  (Vining) 1680 

Commission  can  not  fix  a  rate,  because  power  not  delegated  (Peck)..     1365 

Commission,  certain  duties  of,  should  he  transferred  to  other  Depart- 
ments (Prouty) 2893 

Commission  could  only  satisfy  all  communities  by  sacrificing  revenues 
of  railways  (Mather) ^    1454 

Cominisfiion  entirely  uncalled  for  (Smedley) 2221 

Commission,  form  of  procedure  to  prevent  rebates  and  discriminations 

(Prouty) 2899 

Commission  given  power  to  fix  reasonable  rate  would  not  torn  world 
upside  down ;  would  make  railroads  cautious  ( Fifer) 3344 

Commission  has   no   settled  principles  as  to  future   rate   making 

(Willcox) 3640 

Commission  has  not  sought  to  enjoin,  as  between  localities,  except  in 

Wichita  case  (Clements) 3239 

Commission  has  recommended  changes  from  year  to  year,  as  law 
requires  (Clements) 2988 

Commission  has  wider  view  of  rates  in  countrv  than  any  one  traffic 
man  (Fifer) '. 3365 

Commission,  how  it  should  be  constituted  (Prouty) 2872,2884 

Commission,  instead  of  having  authority  to  make  orders,  should  be 

investigators  ( Bradley ) 2836 

Commission,  if  intrusted  with,  should  be  divide<l  into  districts  ( Bean ) .     1825 

Commission,  investing  with  authority  to  fix  a  rate  in  lieu  of  one 
found  to  be  unlawful  (Cummins) 2034,2038 

Commission  makes  one  order  to  cease  and  desist  and  another  for 
reparation  ( Prouty ) 2865 

Commission-made  rate  no  more  sacred  to  agent  hustling  for  bosinees 
than  that  made  by  railroad  (Carleton)  2521 

Commission  not  required  to  establish,  but  make  specific  rates  instead 
of  those  condemned  (Cummins) 2038 

Commission,  not  trained  in  the  work,  can  not  secure  as  fair  results  to 
railroads,  shippers,  and  communities  as  railroad  men  (Ramsey) 1965 

Commission  of  limite<l  number  would  be  unable  to  make  rates  which 
all  the  railways  make  (Mather) 1452 

Commission,  opposed  to  intrusting  it  with  ( Barber) 1840 
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Testimony  reUUir^  to — 

Coiimiif^ion,  opposed  to  intrusting  it  with  (Simmons) a. 

Commission,  opposed  to  intrusting  to  ( Bean) 182* 

Commission,  opposed  to  intrusting  to  (Finkvine)  1827 

Commission,  pnysical  impossibility  giving  attention  to  the  vast  num- 
ber of  cases  ( Parker) 2114 

Commission,  politically  appointed  and  trained  in  different  Channels 

(Parker) 2112 

Commission,  regulation  of  rates  means  reduction  of  rates  (Krutt- 

schnitt) 3112 

Commission  should  be  given  power  to  fix  the  rate  for  the  future,  with 

right  of  review  (Prouty) 27VH-287:i,  2886 

Commission  should  l)e  granted  |>ower  to  fix  rate;  then  allow  aggrieveil 
to  attack  it  acconiing  to  established  judicial  procedure  (Cummins) .     2046 

Commission  should  be  left  simply  administrative  duties  ( Prouty) 2863 

Commission  should  have  on  itafairnumberof  traffic  experts  (Ripley).     2334 
Commission  should  have  power  to  fix  rate  on  complaint  and  hearing 

(Gardner) 1630 

Commission  should  have  power,  not  to  originate  rates,  but  to  super- 
vise and  to  name  a  fair  rate  in  case  a  certain  given  rate  is  coiidenmed 

(Robinson) 2497 

Commission  should  have  jxjwer  to  compel  carriers  and  shipi>ers  to 

obey  ita  rate  findings  (Kennett) 2526 

Commission  should  have  power  to  declare  a  rate  unreasonable,  to 
declare  what  is  a  reasonable  rate,  and  that  its  findings  shall  go  into 

immediate  effect  (Clements) 3243 

Commission  should  have  power  to  investigate  shipper  and  carrier,  to 
decide  reasonableness  of  rates,  and  to  correct  same  bv  naming  sub- 
stitute rate  or  maximum  rate  t^  go  into  effect  promptly  ( Kennett) .     2526 
Commission  should  have  supervising  power  over  rates,  with  power  to 

fix  maximum  rates,  etc.  (Call ) 2684 

Commission,  under  Eech-Townsend  bill,  would  have  power  to  make 
new  rate,  pending  decision  of  c*ourt  on  appeal,  which  might  take 

six  months  or  two  years,  railroad  could  do  no  traffic  ( Ramsey) 1974 

Commission  useful,  but  prefer  it  as  potent  critic  rather  than  originator 

of  rates  (Jopling) 2018 

Commission  wouht  l*e  ''amateurs"  in  (I.»eslie) 2978 

C>)mmi88ion  would  be  disinterested  (Stickney ) 2121 

Commission  would  be  driven  to  adopt  mileage  basis  as  State  commis- 

sionsare  (Elliott) 3282 

Commission  would  be  untrammeled  by  competition  or  desire  to  favor 

particular  line  (Stickney) 2123 

Commission  would  control  prosperity  of  all  localities  (Willcox) 3647 

Commission  would  not  make  rates  for  each  railroad  but  one  schedule 

for  all  (Stickney) 2120 

Commission's  delay  in  reaching  conclusion  (Mit^^hell) 2177 

Commission's  effort  to  promote  additional  legislation  confined  to 

**Cullom  bill"  (Bacon) 1923 

Commission's  order  at  [)resent  is  that  carrier  shall  cease  and  desist 
from  charging  present  rate  and  a  recommendation  as  t^>  rate  which 

carrier  shall  charge  ( Prouty) 2866 

Commission's  order  formerly  was  that  carrier  shall  cease  and  desist 
from  charging  more  than  amount  which  it  determined  was  reason- 
able (Prouty) 2866 

Commission's  power  to  fix  rate  under  Esch-Townsend  bill  restricted 

to  a  complaint  ( Bac^on) 1773 

CommiiiHion's  power  under  present  law  ( Peck ) 1364 

Commission's  rate-making  efforts  constantly  challenge<l  ( Hines) 3762 

Competition  between  railroads  existing  eight  vttars  ago  has  disap- 
peared (  Prouty ) *. 2879 

Complaint  of  time  and  expense  in  getting  cases  prepared  and  tried 

by  the  (>)mmi88ion  ( Bond ) 1389 

Complaints  of  Hhip|>ers  (Hines) 3752 

Complaints  principally  from  country  distrirtsami  small  towns  ( Ripley ) .     2325 
Complaints  not  so  much  of  rates  l>eing  unrt^asonable  as  that  discrimi- 
nations and  preferences  are  shown  ( H  iland) Vi;:"rs. 
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Testimojiy  relative  to — 

Concentrating  a  power  now  widely  diffused  (Neweomb) 3516 

Conditions  are  changing  constantly,  and  we  try  to  adapt  rates  to 

changes  ( Bowes) 2732 

Conditions  favorable  for  Southern  States  ( Gates) 2986 

Conditions  vary  almost  daily  ( Mather) 1473 

Conliscatorv  rate  considered  (Clements) 3246 

Congress,  it  it  does  not  in  some  form  make  the  rate,  will  take  the  rail- 
ways (Cummins) 2042 

Congress  may  say  that  a  railway  shall  earn  less  in  proportion  to  serv- 
ice from  transportation  of  coal  than  from  anything  else  (Prouty )  . .     2809 
Congress,  right  «)f,  to  fix  compensation  for  transportation  fFordyoe).     2196 

Considerations  which  control  traffic  managers  in  ( Ramsey) 1977 

Constitution  forbids  levying  duties  in  commerce  between  States,  yet 
railways  do  equivalent  when  they  fix  rates  to  stimulate  one  traffic 

and  destroy  another  (Cummins) 2042 

Correct  basis  is  a  fair  return  on  value  of  road  and  equipment  ( Hill) . .     1505 
Correct  basis  is  to  so  adjust  rates  as  to  yield  fair  return  on  value  of 

road  and  equipment  (Robinson) 2425 

Court,  as  to  power  of,  to  inquire  whether  or  not  a  discrimination  is 

undue  and  prescribe  remedy  ( Prouty) 2906 

Court  can  be  given  no  power  to  determine  rate  for  future;  therefore 

must  bestow  that  power  on  a  commission  ( Prouty ) 2862, 2866,  2881 

Court  can  not  fix  rate  because  can  not  exercise  legislative  functions 

(Peck) 1365 

Court  can  set  aside  or  enjoin  action  of  Commission;  that  is  extent  of 

jurisdiction  ( Cummins) 2046 

Court  could  not  be  clothed  with  authority  to  fix  rate  for  future  (Cum- 
mins)       2044 

Court  could  not  make  an  order  to  cease  and  desist  about  a  discrimina- 
tion of  5  cents;  decisions  cited  ( Prouty) 2866 

Court  decisions  establish  doctrine  that  railroad  rates  are  based  upon 

the  authority  of  State  to  levy  taxes  (Stickney) 2127 

Court  has  decided  Commission  must  have  in  view  fair  return  upon 

value  of  property  (Staples) 33 

Court  has  no  power  to  review  an  order  of  the  Commission;  opinion 

of  the  Attorney-General  cited  ( Prouty ) 2867 

Court  would  have  authority  to  say  whether  rate  fixed  by  Commission 
was  reasonable  and  just;  in  my  judgment  court  would  becompelle<l 

to  decide  the  question  (Cockrell ) 3371 

Courts  do  not  like  to  dig  through  this  kind  of  cases  ( Fifer ) 3343 

Create  a  new  department  to  supervise  and  police  railroads  (Martin) . .     3475 

Creation  of  special  court  ( Prouty ) 2870, 2874 

Criticisms  of  Commission  reviewed  (Clements) 2988,  l\0\2 

Cummins's  statement  quoted  (Hines) 3738 

Dangerous  to  give  Commission  power  proposed  (Cooper) 2163 

Dangerous  to  intrust  to  Commission  ( Gates) 2980 

Defect  in  law  is  that  neither  Commission  nor  court  has  power  to  say, 
with  respect  to  the  future,  whether  a  rate  is  reasonable  or  unreason- 
able— whether  a  discrimination  is  due  or  undue  ( Prouty) 2862 

Delavs    in    disposing   of   cases;    causes   given;    remedy    suggestc<l 

(Prouty)  2889,2891 

Dejiends  entirely  upon  conditions  that  exist  in  localities  (Hiland)  ...     1320 

Denian<l  for  adjustment  of  rates  (Neweomb) 3571 

Destroy  the  Robin  Hood  method  of  ( Robinson) 2491 

Diagnosis  in  brief  ( New(;omb ) 34^.Ki 

Differences  between  localities  settled  usually  better  by  railroails  than 
Commission;  <'ases  where  remedy  should  be  through  Commission; 

Kansas  millers' case  cited  (Prouty) 2876 

Differentials  absolutel v  essential  ( Prouty ) 2876 

Difficulties  of  arbitrary  (Tuttle) 915, 923 

Difficulties  of,  illustrated  in  petition  of  Chicago  and  St.  Louis  mer- 
chants claiming  rates  unfair  (Bowes) .' 2725 

Distance  rate  inadvisable  (Cummins) 2041 

Distance  rate  opposed  ( Bean ) 1823 

Distance  rate  would  be  ^rticularly  hard  on  western  country  ( Uiland  ) .     1321 
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Teat'nnony  rekitive  to — 

Douiinant  principle  the  relative  cost  of  service;  varied  only  in  emer- 
gency (Cummins) 2069,2074 

Do  not  assume  rate-makingipower  can  be  delegated  to  commission  pos- 
sessing judicial  ana  executive  powers  ( Peck ) 1371 

Do  not  believe  law  can  be  frametl  tliat  will  enable  courts  to  grant 

required  relief  (Cummins) 2045 

Do  not  know  of  an  instance  where  Commission  ever  continued  a  case 

or  failed  to  hear  when  parties  were  ready  ( Fifer) 3345 

Do  not  question  honesty  of  Commission,  but  doubt  their  ability  to 
deal   promptly  and  etficiently  with  various  questions  arising  in 

(Lyster) 3059 

Do  not  recommend  radical  departure  to  untried  methods  (Jennings).  2304 
Do  not  think  Commission  liaa  ever  been  overrule<l  by  Supreme  Court 

on  a  question  of  fact  (Prouty) .' 2887 

Do  not  thmk  Commission  has  on  docket  to-day  a  case  which  can  be 
satisfactorily  disposed  of  without  determining  the  rate  for  tlie  future 

(Prouty) 2881 

Do  not  think  Commission  would  exercise  power  to  advanc*e  a  rate 

(Prouty) 2885 

Do  not  thmk  Elkins  law  addcKl  anything  practiciilly  to  our  power  to 

correct  a  iliscrimination  in  the  published  tariff  ( Prouty ) 2889 

Do  not  think  it  necessary  to  give  any  additional  powers  to  anybodv 

(Elliott) 1  -  3289 

Do  not  think  it  proper  for  railroads  to  be  interested  in  manufacturing 

or  mining  as  against  their  competitors  on  their  lines  ( Prouty ) 2883 

Do  not  think  rate  should  go  into  effect  before  carrier  had  right  to 

api)eal  (Krutt*«chnitt) 3117 

Do  not  thmk  there  is  any  o(!cult  mystery  about  fixing  rates  ( Harris).  1534 
Do  not  want  series  of  rates  that  resemble  a  patchwork  quilt  (Ix^slie).  2997 
During  ten  years  it  was  thought  Commission  had  the  power,  no  such 

revolution  came  as  is  now  pre<licted  (Clements) ^2995 

Ela.-»ticity  desirable  (Bean) 1824 

Empower  commission  to  exercise  promptly  legislative  function  of 
making  new  rates  where  existing  rates  are  proven  unjust  or  un- 
reasonable (Martin ) 3475 

England  has  a  law  like  ours  except  that  Parliament  fixes  the  maxi- 
mum rate  (Prouty) 2886 

England's  and  Canada's  commission  power  to  fix  rates  (Prouty) 2873 

Entirely  satisfied  with  present  conditions  and  opposed  to  extending 

power  to  Commission  ( llearne) 3070 

Rsch-Townsend  bill  provisions  criticised  ( Bond) 1384 

l<]6ch-Townsend  bill  criticised;  Commissicm  would  have  to  employ 

more  experts  than  railroads  have  ( Peck) 1345 

R«cli-Townsend  bill  provision  opposed  ( Barber) 18-10 

Excitement  as  to,  good  deal  of  it  political  ( Jansen) 2171 

Exihiting  rates  reasonable  ( Willcox) 3():U 

PiXjK'rt  traffic  men  only  persons  competent  to  pass  on  fi eight  rates 

(Bowes) 2727 

Extent  of  power  Congress  could  confer  on  court  ( Mather) 1408 

Extent  of  proposed  rate-making  power  ( llines) 3750 

Extent  to  which  would  follow  Iowa  law  (Cummins) 2064 

Even  under  the  present  law,  and  with  much  less  work  tt>  interfere 
with  reaching  corre<*.t  results,  the  Commission's  orders  have  gen- 
erally been  unwise  from  a  public  standpoint  (Hines) 1145 

FactM  which  show  rates  should  be  reduced  (Cowan ) 3400 

Failure  of  attempt  at  uniform  (classification  for  Unite<l  States  (Ripley)  2322 
Fairlv  treated  in  our  section  and  opposed  to  change  that  would  place 

in  hands  of  (Commission  ( McGn^or) 3060 

Fair  return  on  investments,  but  not  on  watered  stock  (Robinson)  ...     2491 

Favor  schedule  of  nites  (Stickney ) 2124 

Favor  placing  final  power  ontsi<le  of  railroails  (Iligbie) 1874 

Few  nites  can  be  change<l  without  throwing  out  of  atljustmcnt  large 

numbers  of  othei-s  ( Fordyce) 2201 

Finding  of  Commission  should  go  into  immediate  effect  but  remain 
subject  to  appeal  (Cockrell) 3373 
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Tedimony  relative  to — 

For  Government  to  fix  exact  rates  is  nn- American,  anjost,  nimecee- 

sary,  unwise  (Elliott) 3281 

For  ten  years  no  carrier  denied,  in  his  answer,  authority  of  Commis- 
sion to  fix  future  rate.     (William  R.  Morrison  cited.)    (Clements) .    2996 

Flood  of  litigation  would  follow  ( Newcomb) 3517 

Frequent  changes  in  rates  (Newcomb) 3492 

Friction,  mechanical  and  industrial  ( Newcomb) 3490 

Generally  it  would  be  better  to  fix  a  maximum  rate  and  give  elasticity 

as  much  as  possible  (Fifer) 3344 

General  principles  ( Newcomb) 3489 

Getting  fair  treatment  by  railroads  under  present  arrangements  (Smed- 

ley) •- 2216 

Give  Commission  all  power  necessary  to  ferret  rebates  and  discrimina- 
tions and  illegal  practices  (Kruttschnitt) 3119 

Give  Commission  mcreased  powers  of  investigation;  add  to  its  per- 
sonnel railway  experts  ^Parker) 21 17 

Giving  power  to  Commission  a  dangerous  experiment  (Kerr) 2210 

Governmental  interference  and  excessive  regulation  harmful  ( Parker) .     21 12 
Governmental  interference  in,  would  discourage  railroad  building  m 

West  (Bird) 2288 

Governmental  rates,  inflexible  (Parker) 2113 

Grovernment  control  of  rates  not  feasible  without  Government  owner- 
ship (Chapman) 23^4 

Government  control  w^ould  check  railroad  initiative  (C^leton ) 2520 

Government  interference,  opposed  (Sloeson) 1826 

Government  ownership  would  be  worse  than  present  evil  (Cabot) 2745 

Government  paternalism  subject  to  change  and  political  influences 

(Mitchell) 2172 

Government  supervision  favored  as  effective  remedy  for  shippers  and 

removal  of  temptations  for  rebates  (Cabot) ^ 2745 

Government  too  slow  (Shevlin) 1942 

Governor  Cummins  wants  a  '^postage-stamp  tariff,"  low  rates  on  the 

long  haul,  and  an  even  chance  wim  everybody  else  (Ramsey) 21.'>9 

Grain  rates;  where  did  profit  go?    (Fifer) 3334 

Great  deal  of  this  excitement  is  created  bv  politicians  and  newspapers 

of  Chicago  American-Hearst  type  (Carle) 2181 

Great  masses  of  people  not  heard  from  here  (Cooper) 2164 

Greatest  trouble  is  carriers  can  not  get  together  and  confer  without 
shadow  of  prison  over  them,  due  to  construction  of  Sherman  Act 

(Kruttschnitt) 3118 

Harrises  statement  quoted  (Hines) 3737 

Have  always  insisted  that  the  rate  fixed  bv  Commission  should  be 
ol>served  for  a  certain  length  of  time  and.  then  cease  to  be  obliga- 
tory on  carrier  (l^outy ) &85, 2891 

Have  never  advocated  a  minimum  rate  ( Clements) 3242 

Have  yet  to  see  miller  desiring  change  in  law  (Shaffield) 2830 

Highie's  statement  quoted  ( Hines) 3737 

Higher  comnu«jsion  to  pass  judgment  on  rate  question  would  meet  my 

siijrgestions;  membership  of  three  (Prouty ) 2894, 2896, 2909 

Hi^lilv  technical;  believe  interests  of  the  West  best  conserved  by 

having  those  experienc^eil  in  traffic  remain  in  control  ( Trickett) , . .     3064 
If  all  freight  men  were  to  get  together  to  make  schedule  of  rates  to 

do  exact  justice  they  could  not  succeed  ( Fifer) 3366 

If  by  Commission,  outcome  would  be  distance  tariff  (Rand) 2189 

if  by  Commission,  rates  would  be  based  on  per  ton  per  mile  (Kerr) . .     2209 
If  carrier  fix  unreasonable  rate,  on  complaint  court  may  order  such 

rate  to  cease,  leaving  carrier  to  name  another  ( Peck ) 1 376 

If  Conmiission  as  now  constituted  will  not  \.  isely  exercise  the  power, 

no  reason  for  withholding  (Cummins) 2042 

If  Commission  clothed  with  power,  lack  of  responsibility  would  scare 

investors  ( Kruttschnitt) 31 17 

If  Commission  had  power  to  fix  a  rate,  do  not  know  that  it  would 
materially  affwt  rebate  questions;  it  might  prevent  discrimination 
in  some  cases  (Clements) 3241 
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Timtiniony  relative  to — 

If  CommiBsion  had  power  to  make  rates  commercial  relations  would 
be  disturbed  (Smith) 2830 

If  CoTiiniission  undertake  duties  now  performed  bv  intelligent  rail- 
road men,  will  shortly  find  itself  in  terrible  mess  (Painter) 2978 

If  Coniiriisfiion  vested  with  power  asked,  it  would  be  obliged  to  fix 
rates  with  reference  to  distance  that  would  necessarily  build  up 
one  city  rather  than  another  (Hiland) 1324 

If  Commission  were  vested  with  power  to  make  rates,  do  not  think  it 
coiM  maintain  differentials  under  Constitution  (Mather) 1471 

If  Commission  will  insist  that  railroad  shall  carry  all  the  traffic  it  can 
at  rate  affoniing  fair  returns,  you  will  get  rates  down  quicker  than 
any  other  way  (Hill) -.     1485 

If  confiscatory  proceeding  railroad  would  go  in  and  restrain  Commis- 
sion and  not  have  to  refer  to  tliis  law  (Cockrell) 3373 

If  ('ongrt'ss  fix  a  rate  that  is  legislative  act  (Prouty ) 2872 

If  Government  assume  rate  making,  it  must  also  assume  liabilities  of 
carriers  and  guarantee  fair  return  on  capital  invested  ( Fordyce) . . .     2204 

If  (jovernment  is  to  fix  the  rate,  it  must  be  high  enough  to  pay  owner 
cost,  depreciation,  and  interest  ( Elliott) 3278 

If  Government  owned  all  the  railroads,  rates  could  not  be  fixe<l  mathe- 
matically at  (central  head(iuarters  and  permit  any  development  of 
busine8H(Klliott) 3276 

If  in  luin<ls?of  Commission,  result  probably  arbitrary  mileage  standard 
*     (Fordyce) 2204 

If  only  maximum  rates,  leaving  railroad  free  to  make  lower  rates, 
purpose  of  preventing  disc^riminations  defeated  (Stickney) 2126 

If  power  given  Conmiission,  competition  l)etween  communities  and 
ports  would  l)e  entirely  under  its  control  (Ramsey ) 1902 

If  i)ower  is  given  to  fix  a  future  rate,  that  wdl  establish  that  rate,  and 
it  will  not  j^o  down  afterwards  ( 1  lill ) 1486 

If  power  wert*  given  to  Commission  we  should  be  in  same  boat  as 
sbijjjiers  in  Kiigland  ( Bradley) 2834 

If  power  were  in  Commission,  traffic  men  would  make  the  same  rates 
then  as  now  ( Filer) 3344 

If  rate  were  complained  of,  under  Ksi^h-Townsend  bill,  it  would  affect 
rates  on  similar  commodities,  via  other  roads;  on  one  commodity  it 
might  affect  every  rate  in  United  States  ( Kamsey ) 1976 

If  you  give  Commission  power  to  fix  rates  you  should  give  power  to 
inspi^ct  books  ( Da  vies) 3470 

If  wise  for  (iovernment  to  fix  price  of  transportation,  because  of  its 
affecting  everyone,  why  not  equally  wise  to  fix  prii*e  of  coal,  elec- 
tricity, and  labor  (Elliott) 3274 

I41nstration  of  present  method  and  difficulties  Commission  would  meet 

(Parker) 2116 

Impartial  tribunal  (Staples) 31 

Ini|K)SHil)le  for  5  men  to  do  what  500  or  700  skilled  traffic  men  are  try- 
ing to  do  (Thurber) 2513 

Im])os8ible  for  6  or  12  men  in  Washington  to  make  rates  (Bra<lley) . .     2835 

Impossibility  of  making  schedule  of  rates,  measuring  each  by  the  cost 
of  carriage  (Stickney) 2128 

Incomi>atihility  of  the  C'Ommission's  functions  (Hines) 1145 

Inc<)rrect  statement  of  issue  involvcKl  (Hines) 3764 

In  earlv  days  of  Ck)mmission  practically  all  its  ortlers  were  complie<l 

with  (Prouty) 2910 

In  my  opinion  no  way  to  protect  railroads  from  erroneous  decision  of 
( 'ommission  within  particular  broad  limits  ( Prouty) 2873 

In  ({iiestions  involving  change  of  rate  traffic  managers  of  our  lines 
me*»t  HO  that  1  may  have  benefit  of  what  each  knows  ( Bird ) 2285 

In  reference  to  taking  a  case  dire<rtly  to  court  (Cummins) 2085 

In  refrigerator  charges  Ounmission's  only  power  is  to  say  charge  is 
unreasonable;  Supreme  Court  has  never  deluded  we  had  that  power, 
lu*  ai>j)liiMi  to  future  ( Prouty ) 2864 

Industrial  coiiununitf«^de|)end  on  local  railways  for  protection  against 
competitors  (Mather) 1451 
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Testimony  rehtire  to — 

Interstate-commerce  law  convention  petition  for  rate-revising  power 

in  certain  cases  (Bacon) 1910,1911 

Interstate-commerce  law  has  hindered  reductions  ( Newcomb) 3500 

Interstate-commerce  law  reenforced  by  Elkins  law  safficient  (Koch).     3321 
Intolerable  to  ask  aggrieved  party  to  submit  controversy  tor  final 

adjudication  to  adversary  (Cummins) 2040 

Iron  clad,  inflexible  rates  would  not  result  from  granting  power  to 

Commission ;  illustnitions  ( Knapp) 3298 

Iron  trade  has  prospered  wonderfully ;  statistics  ( Pilling ) 2976 

Intrusting  to  Commission  one  step  to  Government  ownership  (For- 

dyce)  2204 

Iowa,  have  heard  of  no  complaint  in,  of  present  condition  (Fink vine) .     1832 
Iowa  manufacturei's  and    jobbers  satisfied  with    present  condition 

(Finkvine) 1829 

Is  an  exercise  of  legislative  power  which  you  can  not  confer  upon 

cou  rts  ( Fi  f er ) 3342 

I  spent  three  years  as  member  of  a  committee  enga^'ed  in  effort  to 

make  for  the  country  a  uniform  classification;  failed  (Bird ) 2274 

Is  the  only  property  right  railroads  have  (Tuttle) 913 

It  was  not  intended  to  confer  rate-making  powers  on  Commission  (de- 
bates in  Congress  cited)  (Thurber) 2506 

Judicial  functions  should  be  taken  from  Commission  (Prouty ) 2863 

Justice  requires  that  any  order  reducing  a  rate  should  be  suspended 

during  judicial  review,  and  ordinarily  a  bond  by  the  carrier  wiH 

protect  the  party  who  bears  the  charge  (Hines) 1161 

Knapp's  (Commissioner)  statement  quoted  (Hines) 3772 

Know  of  no  commodity  that  has  not  rate  made  to-day;  nobody  makes 

rates;  simply  revise,  reduce,  or  advance  (Ramsey) 1973 

Knoxville,  Tenn.,  Commercial  Club,  opposed  to  intrusting  Commish 

{jion  with  (Powers^ 18:« 

Knoxville,  Tenn.,  Manufacturers  and  Producers*  Association,  opposed 

to  intrusting  Commission  with  (Smithy 1834 

Last  report  of  Commission  recommenas  subjects  for   amendment 

(Clements) 3237 

I^w,  as  at  present  administered,  sufficient  to  protect  all  shippers 

(Hill) 2117 

Left  to  traffic  officers;  not  distuissed  at  B.  and  M.  board  meeting 

(Tuttle) 970 

L^islation  proposed  would  not  enable  Commission  to  lay  hands  upon 

every  rate  (Clements) 2995 

Legislative  act;  maximum  rate  case  cited 797 

Legislative  power  of  Congress  can  not  be  delegated  to  a  commission; 

cases  cited  (Bond) 137S 

lessons  from  abroad  (Newcomb)   3507 

lessons  from  experience;  in  Georgia  ( Newcomb) 3494-3495 

l^t  Commission  fix  rate  and  have  it  go  to  court,  where  it  will  stand 

unless  confiscatory  ( Withers) 3451 

Let  Commission  start  by  sayine  10  cents  is  wrong,  and  let  the  |>eople 

engafi:ed  in  business  get  together  and  make  a  ))etter  rate  ( Elliott) . .     3290 
Local  discrimination  can  not  be  changed  except  by  a  conmussion  with 

power  to  fix  minimum  or  absolute  rates  (Hmes) 3746 

Local  issue  (Carleton) 2517 

Localities,  adjusting  rates  relatively  as  to,  occupies  entire  time  of 

traffic  people  ( Bowes) 27:W 

l-.<>ng  delays  have  been  fault  of  attorneys  ( Fifer ) 3.'i45 

l»opholeH  should  not  be  left  so  that  Conmiission  may  usurp  legislative 

powers  ( Bond ) .\ 1381 

Lowering  of  rates  in  one  section  would  be  equivalent  to  advance  in 

another  (Pilling) 2976 

Low  rate  in  Minnesota  and  Dakota  on  grain  helps  those  States  ( Hill) .     1484 

Low  ratt^  in  Texas  on  cotton  helps  Texjis  (Hill) 1484 

I»w  rate  on  coal  and  hard-wo(Ml  lunilH*rfrom  West  Virginia  will  help 

West  Virginia  more  than  anything  else  (Hill) 1484 

Lumbermen's  Exchange  of  Philadelphia,  recommendations  (Toler- 

ton) , 262S 
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Majority  of  rates  are  made  either  by  markets  or  direct  competition 

(Fifer) 3331 

Manufacturers  in  opposition  to  Commission  regulating  rates  (New- 
comb) 3585 

Margin  between  profit  and  loss  is  less  than  one-tenth  of  a  cent  for  car- 
rying a  ton  of  freight  (Thurber) 2504 

Market  competition,  more  satisfactory  than  railroad  competition,  is 

disappearing;  illustration  ( Prouty ) 2881 

Matter  of  evolution  (Bird) 2274 

Maximum  rate  case;  court's  tiews  as  to  order  in  case  and  as  to  i)ower 

of  Commission  over  every  rate  (Clements) 3035 

Maximum  rates;  circumstances  under  which  I  believe  in  (Cummins).     2077 

Maximum  rates  for  whole  country  would  be  worthless  (liamsey) 1984 

Maximum  rates,  if  made  for  whole  country,  would  do  no  good  (Cum- 
mins)       2073 

Maximum  rate;  would  not  limit  p<jwer  of  Commission  to  (Cummins) .    2073 
Members  of  Commission  would  naturallv  favor  their  own  States;  case 

cited  (Smith) ' 2012 

Memorial  against  Southern  Railway  <loes  not  represent  the  larger 

business  interests  of  Danville  (Pritchett) 2005 

Menace  of  central  power  fixing  rates — rate  to  suit  one  section  would  be 

great  injustice  to  another  ( Pilling) 2976 

Merchants  and   others   interested  are  satisfied  with  present  rates 

(Garrison) 1812 

Merchants'   Exchange,  St.  l/ouis,  urges  enlargement  of  powers  of 

Commission  as  outlined  by  President  R(X>sevelt  (Kennett ) 2525 

Mere  }.>ower  to  fix  the  maxinmm  rate  would  not  enable  Commission  to 

handle  questions  of  discriminations  (ClementsJ 3241 

Mileage  basis  would  mean  ruin  to  country  ( Bradley ) 2834 

Mileage  rate  would  be  absolutely  destructive  ( Ramsey ) 1984 

Most  rates  are  basic,  and  a  change  in  one  affects  a  thousand  or  a  mil- 
lion (Thurber) 2504 

Movement  to  promote  additional  legislation  originated  with  commer- 
cial organizations  of  the  countrv  (Bacon) 1934 

Must  be  tribunal  to  detiTmine  whether  railroad  has  so  used  its  prop- 
erty as  to  destroy  mine  (Prouty) 2802 

Must  l)e  tribunal  'which  has  power  to  judge  between  railway  and 

public  (Prouty) 2862 

National  board  of  trade  action  (Bacon ) 1910 

*'  Natural  advantages "  and  the  mileage  basis  ( Mines) 3745 

Natural  advantages  to  be  considered  ( Cummins) 2086 

Naturally  belongs  to  railroads,  and  no  one  else  can  do  as  well  (Tuttle) .      939 
New  York  Chamber  of  Commerce  opposed  to  granting  it  to  Commis- 
sion (Fuller) 3207 

No  automatic  method  ( Peck) 1361 

No  commission  can  make  any  considerable  portion  of  the  tariffs  of 

the  country — not  vears  enough  in  life  ( Bira ) 2252 

No  commission  would  establish  rates  that  would  reduce  income  below 

point  furnishing  ample  inducement  to  investors  (Cummins) 2045 

No  desire  for  rates  to  be  fixed  primarily  by  Commission  (Bacon)....     1772 

No  effective  judicial  review  is  or  can  be  provided  (Mather) .'.     1460 

No  further  legislation  needed  (Grinnell ) 2228 

No  general  rule  for,  and  is  confined  to  experts  (Tuttle) 915 

No  intelligent  basis  for  (Cowan ) 3432 

No  justification  for  basing,  uniform  rates  on  mileage  (Robinson) 2431 

No  need  of  Government   doing  anything  more    than  at    present 

(Carle) 2179,2181 

No  objection  to  present  law  (Bowes) 2734 

No  objection  where  complaint  of  excessive  rate  is  made  to  giving 
Commission  ]>ower  to  inquire  into  it,  and  if  found  excessive  to  cor- 
rect it  (Chapman) 2365 

No  one  advot^ating  rate  making  by  Government  has  been  able  to  tell 
anything  he  wants  excrept  to  take  away  discrimination  imposed  on 

him  and  put  it  on  the  other  fellow  (Ramsey ) 2139 

No  reasons  have  been  suggested  for  seizure  of  control  of  railroad 
property  by  political  agencies  (Willcox) *^^§i^ 


3926      CONSOLIDATED  INDEX  OF  VOLUMES  1  TO  6. 

BATE  MAKING— Continued.  Pa^e. 

Teslimatijf  relative  to — 

No  remedy  can  be  justified  which  deprives  owner  of  railroad  property 

of  due  process  of  law  (Bird) 2252 

No  rule  can  be  laid  down  for;  no  one  can  draw  adequate  statute 

(Tuttle) 926 

No  single  body  of  men  can  make  rates  for  this  country  (Ramsey) 1961 

No  tribunal  could  have  the  requisite  ability  and  capacity  (Hines) 1129 

Not  able  to  see  how  you  can  applv  remedy  unless  yon  have  an  admin- 
istrative or  legislative  tribunal  which  can,  under  your  authority, 
substitute  a  rate  to  be  charged  in  future  in  place  of  rate  found 

unlawful  (Knapp) * 330o 

Not  a  definite  science  (Bird) 2274 

Not  a  matter  of  volition  on  part  of  railroads  (Mather) 14o2 

Not  an  exat^t  science;  probably  never  will  be  ( Biddle) 1656 

Not  done  hy  few  ** railroad  magnates,"  but  result  of  large  number  of 
commercial  and  geographical  forces  and  conditions  working  one 

upon  the  other  ( Elliott) 3275 

Not  in  aoconl  with  clamor  for  Increased  l^slation  (Koch) 3320 

Not  in  favor  of  change,  believing  present  laws  are  sufficient  to  correct 

evils,  if  rigi<lly  enforced  (Topping) 3063 

Not  in  sympathy  with  memorial  against  Southern  Railway  ( Jopling) .     2018 
Not  in  sympathy  with  memorial  against  Southern  Railway  by  certain 

citizens  of  Danville,  Va.  (Boatwright) 2006 

Not  much  sentiment  among  shippers  in  Kansas  for  regulation  of  rates 
by  legislation;  quite  a  clamor  from  people  who  never  ship  a  carlcMul 

of  anything  ( Lyster ) 3069 

Not  only  should  initiative  remain  with  the  carriers,  but  anv  order 
requiring  rate  to  be  changed  should  be  limited  as  to  its  e&ect,  to 

a  not  very  long  period  (Knapp) .• 3305 

Not  possible  for  Commission  to  adjust  differences  and  fix  rates  as  well 

as  railroads  ( Bird ) 2287 

Nothing  should  be  aone  to  lessen  New  Orleans's  natural  and  acquired 

advantages  (Robinson) 2425,2430,2497 

Now  takes  six  months  or  year  to  get  a  decision  ( Bradley ) 2S.*J6 

Number  of  tariffs  fileil  with  Commission  average  300  (Vining) 1678 

Object  to  its  being  intrusted  to  Commission;  people  now  in  charge  of, 

have  grown  up  in  business  (Grote) 1544 

Of  cases  that  have  gone  through  Commission  to  Supreme  Court  over 

seven  and  one-hall  years  is  average  time  consum^  (Call) 2713 

Only  basis  to  avoid  (x>m plaints  of  discrimination  between  communi- 
ties would  be  distance  tariff,  but  no  man  who  has  studied  question 

wants  that  process  performed  (Bird) 2287 

Only  basis  for  low  rates  is  low  cost  of  producing  ( Hill ) 1473 

Only  demanding  legislation  is  preference  between  localities;  proposed 

legislation  not  necessary  ( Mather) 1445 

Only  way  which  public  can  be  protected  is  by  acting  directly  upon 

rates;  as  1  understand  Constitution,  court  can  not  (Prouty) 2866 

One  embarrassment  is  that  Commission  must  become  a  suitor  in  the 

courts  to  enforce  its  own  determination  ( Knapp) 330:^ 

One  water  rate  will  affect  rates  over  entire  country  (Fifer) 3334 

Opinion  of  present  Commission  that  after  its  action  there  ought  to  be 
a  time,  so  if  conditions  change,  road  shall  be  free  to  make  its  own 

rate  (Fifer) 3,367 

Opinion  of  railroads  that  rates  not  too  high  should   not  control 

(Cowan) 3406 

Opposed  to  a  fixed  rate  (Smedley ) 1 2221 

Opposed  to  any  commission  being  granted  the  power  (Grinnell) 2227 

Opposed  t^)  change  in  (Gilchrist) 2185 

Opposed  to  changes  in  law  (Columbus  Board  of  Trade) 3781 

Opposed  to  changing  present  method  and  giving  it  to  Commissiim 

((larrison) 1812 

Opposed  to  clothing  Commission  with  right  to  make  interstate  rates  of 

this  country  ( Prouty) 2877 

Opposed  to  conferring  the  power  on  Commission,  as  provide<l  in  Esch- 

Townsend  bill  (Nutting) 1541 

Opposed  to  empowering  Commission  to  make  rates  (Blodgett) 1639 
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Opposed  to  distance  tariff  rate  ( Woodworth ) : 2361 

()ppo8(Hi  to  enlaiyin^r  powers  of  Cominission  (Boatwright) 20()5 

Opposed  to  enlani^in^  j)ower8  of  Commission  ( Pritchett) 2004 

Ojjposeii  to  Feileral  mterference  ( Miller) 2021 

Opposed  to  giving  the  power  to  Commission  ( Mitchell ) 2214 

Oppose<l  to  Government  rate  making  and  mileage  basis  (Smith) 201 1 

Op|K)8ed  to  Government  rate  making,  present  rates  generally  acqui- 
esced in  (Cox) 2009,2010 

Opposed  to  Governmental  regulation  (Brotherhood  of  Locomotive 

Engineers)....- 3783 

Opposecl  to  granting  proposed  pow^er  ( Fordyce ) 21%,  2200 

Opposed  to  legislation  proposed  (Craig) 2187 

Oppose<l  to  proposed  legislation;  much  prefer  to  have  matters  as  they 

are;  relations  with  railroads  growing  friendly  (Mitchell) 2171 

0p|>o8ed  to  turning  it  over  to  a  body  of  men  (Leavitt) 2015 

Order  of  Commission  suspende<l  only  upon  application  and  hearing 

(Bacon) 10 

Orders  of  Commission  up  to  1896  ( Hines) 3751 

Orders  re(|uiring  changes  in  rates  ( Newcomb) : 3573 

Other  serious  objections  to  giving  Commission  the  power  ( Bird ) 2297 

Ouglit  not  combine  in  same  body  executive,  administrative,  and  judi- 
cial functions  ( Prouty) 2863 

Ought  to  be  enough  Commissioners  to  hear  and  decide  promptly 

(Prouty) 2873 

Ought  to  be  some  power  to  fix  divisions  between  com))anies  and  con- 
necting lines,  making  a  through  rate  ( Clements) 3237 

Our  business  abroad  dei)ends  upon  supply  and  demand,  etc.  ( Parker) .  2114 

Our  demand  not  based  on  clamor  ( Cowan ) 3405 

Paper  read  before  Comiiieniial  Club  of  St.  i^)uis,  by  E.  Michael,  chair- 
man terminal  facilities  committee.  Business  Men's  l^eague,  criticising 

F^»h-Townsond  bill  (Kamst»y) 2002 

Past  record  shows  Commission's  action  in  litigateii  cases  has  l)een 

almost  invariably  erroneous  ( Willcox ) 3642 

Peatth  gmwers  of  Georgia  itime  before  Commission  and  coniplaine<l 
that  the  rate  was  too  high;  we  heard  the  case  and  decided  rate  was 

low  enough  ( Prouty ) 2893 

Pending  proi)osal  is  general  rate  making  ( Newcomb) 3513 

People  demand  appropriate  regulation  (Cowan ) 3403 

People  feel  they  ought  to  have  a  commission  of  some  Ixxly  of  men 

standi  ng  between  them  and  the  carrier  ( Ripley ) ' 2338 

People  should  have  less  confidence  in  Commission  than  in  court 

(Vining) 1703 

Perfectly  satisfied  for  Commission  to  retain  power  to  declare  given 

rate  unreasonable,  but  not  to  fix  substituted  rate  (Bird) 2290 

Perhaps  better  in  interest  of  time  to  take  case  directly  to  the  court 

and  have  the  rate  fixed,  not  inflexibly  (Higbie) 1880, 1881 

Petitions  for  and  against  rate-making  power  ( Hines) 3769 

Philadelphia  Board  of  Trade  recommendations  (Tolerton ) 2624 

Political  dangers  ( Newcomb) 3506 

Position  of  the  press  of  the  liountry  on  ( Bacon) 1917 

Possibilitv  of  commercial  disturbance  if  rates  are  determined  bv  Com- 

mission  ( Mather) 1455 

Power  of  Commission  (Newcomb) 3581 

Power  of  Commission  to  fix  specific  rate  and  minimum  rate  (Cum- 
mins)    2078 

Power  of  court  to  review  onler  of  Commission  ( Prouty ) 2870 

Power  of  the  court,  as  to  rates  (Prouty) 2870,2873 

Power  should  l)e  left  in  first  instance  in  hands  of  railn)ads;  then 
would  leave  the  power  in  the  courts  by  injunction  or  otherwise 

(Mather) 1472 

Power  should  be  left  with  railroads  (Bond ) 1409 

Power  of,  given  to  any  commission  would  result  in  a  distance  or  zone 

tariff,  which  would  injure  my  business  and  many  others  (Cooper).  2163 

Power  should  be  given  Commission  to  reduce  or  ^^l  a  rate  (Hover) ..  3259 
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Power  sought  to  be  given  ConiiiiiFsion  would  not  reeolt  in  general 
reduction  of  rates;  would  result  in  more  ec]uitable  apportionment; 
not  in  increasing  expenses;  not  in  reduction  of  wages  ^CumminH) . .     20oS 
Power  to  borrow  money  for  necessary  railroad  facilities  would   be 

destroyed  if  Commission  allowed  to  Ax  rates  ( Hill ) 1499 

Power  to  correct  abuse  if  given  Commission  would  not  lead  to  reach- 
ing all  rates,  as  shown  by  result  when  it  was  thought  Commission 

had  that  power  ( Prouty ) 2881 

Power  to  increase  rates  ( Newcomb) 3508 

Power  which  Commission  has  to  compel  production  of  railroad  books 

does  not  amount  to  a  practical  inspection  of  books  (Prouty) 2910 

Powers  of  Commission  snould  be  defined  ( Prouty) 2897 

Powers  of  executing  law  should  be  taken  from  Commission  (Prouty) .     2863 

Prefer  leaving  things  as  they  are  (Pilling) 2976 

Prefer  to  deal  with  the  railroads  than  to  have  change  ( Hord ) 2160 

Prefer  to  deal  with  the  railroads  than  to  have  power  given  to  Com- 
mission (Jensen ) 216S 

Present  conditions  should  be  let  alone  ( Baker) 2744 

Present  law  adequate  if  fully  enforced  ( Wood  worth ) 2360 

Present  law  ample;  if  enforced  fairly,  much  of  allied  demand  for 

I>ower  to  fix  rates  would  disappear  (Elliott) 3276 

Present  law  as  applied  by  the  courts  ( Hines) 3755 

Present  law  perfectly  feasible  and  ought  to  be  effective  (Biddle) 1657 

Present  law  prohibits  railroads,  in  case  of  competition,  getting  together 

to  talk  it  over,  but  we  are  forced  to  violate  the  law  (Ramsey) 1963 

Present  law,  with  slight  amendments,  adequate  ( Parker) 2113 

Present  situation  satisfactory  (Cone) i 1926 

Preserve  equal  rights  (Robinson) 2491 

Preserve  the  natural  advantage  of  location,  etc.  ( Robinson) 2491 

"President  Roosevelt  and  railroad  rates"   (New  York  Sun  editorial) 

(Higbie)  1874 

Principles  which  should  control;  Smvthe  v.  Ames  cited  (Peck) 1360 

Private-car  lines*  schedules  are  not  filed  with  Commission  (Meade). .     2592 
Proceedings  to  determine  whether  a  rate  is  unreasonable  should  begin 

in  the  court  (Peck) 1371 

Prom^fi.  appeals  from  decisions  of  Commission  should  lie  to  the  court, 

etc.  (Kennett) > 2526 

Propaganda  for  power  by  Interstate  Commerce  Commission  ( Will- 
cox) 3630 

Proposed  action  would  be  merely  a  step  toward  universal  political 

direction  of  Interstate  Commerce  (Willcox) 3648 

Proi)Osed  legislation  would  give  Commission  full  power  over  all  rates 

(Willcox) 3645 

Proposed  legislation  would  unsettle  every  grain  merchant  (Parker) .  21 14, 2116 

Proposed  legislation  not  expedient  (Mather) 1451 

Proposed  legislation  sets  a  precedent  for  regulation  by  Congress  of  all 

transactions  in  interstate  commerce  ( Mather) 1460 

Proposed  nieasure  deemed  inadvisable  (Trickett) 3065 

Proposed  measure  will  not  increase  number  of  complaints  (Cummins) .     2038 
Proposed  measure  would  result  in  general  fixing  of  very  few  rates 

( Cummins ) 2072 

Proposed  remedy  outlined  and  analyzed  (Newcomb) 3494 

Prosperity  of  country  under  present  system  (Carleton) 25 16 

Proutjr's  (Commissioner)  statement  quoted  ( Hines) 3754 

Provision  suggested  that  a  rate  should  not  be  changed  except  by  low- 
ering it  without  applying  to  the  court  ( Higbie) 1883 

Public  clamor  is  mistaken  and  misled:  (a)  By  fear  something  worse  may 
happen;  (b)  by  misapprehension  of  facts  that  proposed  legislation 
would  give  general  rate-making  power  to  Commission;  (c)  by  mis- 
conception of  business  of  transportation  as  public  function;  fd)  by 

statements  of  Commission  (Mather) 1447,1448,1451 

Purpose  to  clothe  Commission  with  authority  not  only  to  condemn 

but  fix  rate  (Cummins) 2046 

Put  in  Department  of  Justice  or  Commerce  and  I^abor  executive  func- 
tions (Prouty) 2863 
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Putting  the  power  in  hands  of  Government  is  revolutionary  and  a  step 

toward  Government  ownernhip  (Johnson) 3605 

Questions  arise  before  us  in  many  ways  but  ultimately  reduced  to 
quention  what  shall  railroad  chat^  for  the  future  (illustrations) 

(Prouty) 27W,2865 

Question  of  rate  being  high  or  low  is  a  question  of  fact  (Hill) 1486 

Quick  hearing  and  final  disposition  of  complaints  ( Robinson ) 2491 

Railroads  can  not  afford  to  advance  rates  U>  such  extent  as  will  de- 
plete revenues  (Prouty ) 2883 

Railroads  charge  what  tralHc  will  bear  ( Fifer) :«32, 3335 

Railroads  have  been  reasonable  (Leavitt) 2016 

Railroads,  in  first  instance,  should  make  rates;  then  those  aggrieved 

should  seek  remedy  of  Commission  (Cummins) 2046 

Railroads  not  advoi^ating  regulation  of  rates  through  courts;  but  if 
({uestion  has  to  be  |>as.sed  upon  in  respect  to  reasonableness  per  se 

of  a  rate  the  only  competent  authority  is  the  court  (Spencer) 3616 

Railroads  of  country  revised  their  tariffs  in  all  ofhcial  classifications, 
from  time  long  anrl  short  haul  clause  was  observed,  to  conform  to 

what  was  understcxKl  to  be  recjuirements  of  law  ( Prouty ) 2882 

Railroadn  ought  to  have  right  to  make  lower  rate  by  train  load  than 

by  carload  ( live-stock  illustration)  (Prouty) 2869 

Railr(»ads  prosper  as  the  comnmnities  they  reach  prosper  (Prouty). .     2883 
Railroads  should  be  allowed  to  fix  rates,  until  the  fixing  injures  the 

f)ublic;  then  public  must  interfere  (Prouty) 2862,2879 

Railroads  should  be  intrusted  with  ( Finkvine) 1827 

Railroa<ls  should  be  obliged  to  furnish  equipment  for  all  commodities 

tendered;  and  then  their  refrigerator-car  tariffs  filed  (Meade) 2593, 

2612,2614 

Railroads  should  have  right  to  appeal  to  courts  (Meade) 2586 

Railroads  should  have  right  to  develop  industries  on  their  lines  (il- 
lustration) (Prouty) 2878 

Railnmds  would  make  more  money  on  same  traffic  under  govern- 
mental rate  making  than  under  their  own,  but  how  long  would  that 

traffic  be  there?    ( Ramsey ) 1984 

Railways  should  fix  rates  in  first  place,  but  somel>ody  should  super- 
vise ( Kennett ) 1 2430 

Rare  thing  to  hear  any  complaint  from  farmers  west  of  Missouri  River; 

great  prosjxjrity  (Leavitt) 2016 

Rate  ought  nut  take  effect  until  railway  has  opportunity  to  make  appli- 
cation to  court  for  relief  ( Cummins) 2047 

Rate  ought  to  go  into  effect  after  so  many  days  ( Proutv ) 2887 

Rate  reasonable  to-day,  to-inorrcm*  may  be  unreasonable  ( Hill ) 1484 

Rate  per  ton  i>er  mile  theory  of  declinmg  rates,  exploded  (Cowan) ..     3414 
•Rate,  to  change;  ten  days'  notice  required  to  advance  and  three  to 

reduce  (  Bird ) 2286 

Rates  are  basic;  change  in  a  given  rate  will  prolmblv  affect  large 

numl)er  ( Biddle ) '. '..     1656 

Rates  are  not  excessive  (Newcomb) 3517 

Rates  at  present  are  made,  not  by  a  few  men,  but  by  a  vast  number 

of  experienced  traffic  officers  ( Hines) 1137 

Rates  are  of  long  standing  and  there  are  standards  by  which  meaf^ured 

(Fifer) 3333 

Rates  fixe<l  bv  Commission  would  be  maximum  and  could  be  reduced 

(Cummins)" 2043 

Rates,  I  think,  to-day  are  on  a  rising  scale  ( Prouty ) 2892 

RiitCiS  in  the  South  have  been  made,  to  a  large  extent,  by  water  com- 
petition (S|H'ncer) 3616 

Rates  more  satisfa<*tory  than  ever  before;  do  not  think  my  business 
would  be  l)enefited  bv  giving  Commission  power  to  fix  rates  (Toler- 

ton) .' 2623 

Rate>-,  number  to  deal  with  in  United  SUites  ( Kanihev) 1975 

liates  so  related  that  change  in  one  rate  will  force  changes  in  many 

( El  I iot  t ) '.     3276 

Rather  deal  with  railroads  than  with  Government  tribunal  (Cone) ..     1948 
Reason  why  final  decision  on  rates  should  be  by  court  (Meyer) 1604 
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Testimony  relatire  to — 

'"Reasonable"  has  a  definite,  legal  meaning  (Bond) 1384, 13()6, 1416 

Reasonable  man  would  not  invest  in  {m)perty  earning  ca|iacity  of 

which  is  limited  by  somebody  else  (Bird) 2288 

Reasonableness  of  schedule  on  basis  of  indirect  taxation  (Stickney ) . .    212s 
Reasons  why  Commission  should  not  be  given  the  power  (Ramsey) . .     1953 

Rebates,  action  to  enjoin;  cases  (Prouty) *. 29l>2 

Rel)ate8  are,  I  think,  paid  now,  but  practically  cease<l  after  Elkins 

law  (Prouty) 2911 

Rebates,  in  the  past  the  greatest  evil;  in  the  future  discrimination  in 

tariff  itself  will  be  most  serious  (Prouty) 2912 

Rebates,  remedy  for  (Prouty) 2912 

Reduction  of  a  single  rate  naturally  creates  condition  of  unjust  dis- 
crimination, unless  accompanied  by  corresponding  reduction  from 

other  points  ( Vining) 1676 

Reduction  of  rates  would  mean,  ordinarily,  reduction  of  expenses,  and 

that  would  affect  wages  (Bond) 1414 

Reduction  of  rate  would  lead  to  reduction  in  expenses,  first  affecting 

wages  (Kruttschnitt) 3119 

Rem^y  for  present  intolerable  conditions  growing  out  of  usurpation 
of  a  great  Government  function  by  private  parties  must  lie  in 
assumption  by  the  Government  of  its  sovereign  authority  over  rail- 
roads (Martin) 3475 

Remedy  is  to  enforce  existing  laws  by  prompt  resort  to  the  courts 

when  necessary  ( Willcox) 3649 

Remedy  now  not  adequate  to  meet  discrimination  against  Denver 

(Hover) 3260 

Remedy  should  be  for  excessive  and  published  rates  w^hich  disi^rimi- 

nate  between  kinds  of  traffic  and  localities  (Cummins) 2039 

Resolutions  of  fruit  growers  of  California  favoring  a  court  of  inter- 
state commerce,  with  power  to  enforce  orders  of  Commission  (Ste- 
vens)      3308 

Retain  flexibility  in  rates  as  far  as  compatible  with  protection  of  the 

public  interest  ( Hines) 1183 

Revising  a  rate — not  done  without  tearing  down  the  entire  structure 

(Bowes) 2727 

Revising,  in  one  case  involves  thousands  of  rates  ( Bowes) 2730 

Rights  of  public  and  railroads  under  proposed  legislation  perfectlv 

safeguarded  rstickney) 2121,2122 

Rights  of  stockholders  overlooked  (Vining) 168S 

Salary  which  should  be  paid  Commission  ( Prouty) 2895 

Satisneil  with  existing  conditions  (Shevlin) 1941 

Satisfied  with  law  as  it  is  (Smith) 2829 

Satisfied  with  present  conditions  (Burum ) 2743 

Satisfied  with  present  rates  (Gary) .*.     3015 

Scope  of  proposed  ( Hines) :..... 3741 

Self-interest  will  govern  railroads  effectively  if  remedies  are  provided 

against  positive  injustices  and  discriminations  (Traver) 2226 

Senate  committee's  report  on  interstate-commerce  law  enumerates 

difficulties;  Chairman  Cooley  cited  (Fordyce) 22^^ 

Senate  document  257  ( Hines) 3770 

Shippers,  jobbers,  and  manufacturers,  the  great  mass  of  them,  are  in 

favor  of  conditions  remaining  (Bowes) 273,'i 

Shippers  not  clamoring  for  a  change  ( Kerr) 2210, 2212 

Should  be  in  hands  of  railroads  (Snaffield) 28^}! 

Should  be  in  the  railroads  in  first  instance  but  not  in  the  last  ( Hibieg) .     1872 

Should  be  intrusted  to  a  disinterested  tribunal  ( Harris) 153) 

Should  be  intrusted  to  Commission  subject  to  judicial  appt^l;  extract 

from  address  of  President  Hadley  of  Yale  C*>llege  ( Higbie) 1879 

Should  be  left  to  Commission  (Cowan) Ill 

Should  be  left  to  impartial  tribunal  ( Staples) 31 

Should  l)eleft  where  it  is  (Kerr) 2211 

Should  be  left  with  railroads  (Fordyce) 2204 

Should  l)e  left  to  men  in  chaojeof  traffic  (Ililand) 1320 

Should  be  left  to  railroads  (Tuttle) , 912 
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Testimony  relative  to — 

Should  have  initial  action  with  men  administering  the  affairs  of  trans- 
portation companies,  but  these  officials  should  come  before  a  com- 
mission cloth^  with  power  for  approval  or  indorsement  before  any 

change  in  existing  order  is  operative  ( Welch ) 3476 

Should  not  be  left  with  Commission  ( Wood  worth) 2361 

Should  remain  with  owners  of  railroads  (Peck) : 1344 

Should  reside  primarily  in  the  railroads  (Ripley ) 2335 

"Social  Circle"  case  (Hines) 3768 

So  far  as  principles  go,  all  conditions  that  follow  fixing  of  a  rate  by 
direct  order  in  first  instance  follow  fixing  of  rate  bv  joint  action  of 
Commission,  confirmed  by  court,  and  substantially  modified  by 

railroad  (Hiland) 1330 

Some  elements  to  be  considered  (Hill) 1507 

Sole  purpose  of  legislation  sought  is  to  provide  effectual  means  to 
prevent  discrimination  in  published  rates  and  to  prevent  continua- 
tion of  rates  unreasonable  in  themselves  and  detection  of  discrimina- 
tion between  individuals  (Bacon) 2637 

Some  roads  will  put  in  a  *' drastic*'  rate,  and  roads  carrying  that  traffic 

must  protect  their  patrons  ( Ramsey ) 1964 

Sooner  take  chances  with  traffic  managers  than  average  man  on  Com- 
mission (Brown ) 2019 

Special  court  charged  with  reviewing  lawfulness  of  orders  of  Commis- 
sion most  potential  ( Prouty ) 281 1 

Stand  with  President  m  granting  power  to  C/ommisnion  to  fix  what  a 

reasonable  rate  should  be  after  investigation  ( Fifer) 3350, 3353 

State  commissions  exercising  the  ix)wer  of  ( Peck ) 1358 

State  railroad  commissions  furnish  no  precedent  ( Hines) 1143 

States  can  not  inquire  into  or  correct  a  through  rate;  that  must  be 

done  b^  Congress  under  the  commerce  clause  ( Prouty ) 2871 

Such  a  tnbunal's  work  would  increase  in  a  rai>i<l  progression  (Hines) .     1136 
Sugar-rate  C4ise  cited  to  show  complexities  attenaing  rat«  in  commod- 
ities; took  twenty  men  three  aays  after  the  outline  was  fixed  to 

line  up  the  interior  rates  (Bowes) 2728, 2729 

Suggest  conferring  upon  Commission  power  to  decide  a  rate  too  high, 
and  set  it  aside;  then  leave  it  to  railroad  to  make  sul)stitute  rate 

within  a  given  time  (Ripley) 2334,2340 

Supreme  Court  has  assumed  Congress  has  power  to  declare  rates  shall 
be  reasonable,  and  then  leave  it  to  Commission  to  say  what  shall 
be  a  reasonable  rate  with  opportunity  of  judicial  review  (Peck)  . . .     1373 

Systems  of  taxation  of,  in  different  States  (Peck) 1359 

Taking  it  out  of  hands  of  railroads  is  fatal  to  initiative;  no  incentive 

to  do  better;  would  be  as  in  France  ( Kruttschnitt ) 31 16 

Tennessee,  people  of,  would  rather  take  chances  with  the  railroads 

than  with  Commission  (Smith) 1837 

The  E.  R.  Wagner  Manufacturing  Company,  of  North  Milwaukee, 

Wis.,  rec»ommendations  (Tolerton ) 2629 

The  inherent  difficulties  in  Government  rate  making  ( Hines) 1128 

The  large  majority  of  complaints  from  individuals  and  localities  never 

reach  Commission  (Bowes) 2733 

The  question  at  issue  ( Newcomb) 3490 

The  serious  questions  which  have  confronted  the  Commission  in  lant 

three  or  four  years  have  been  of  advanced  rates  ( Prouty ) 2892 

There  are  certain  cases  where  a  differential  can  not  be  fixed  without 

right  to  fix  maximum  and  minimum  rates  ( Prouty ) 2885 

There  cAn  never  be  an  adequate  judicial  review  of  rates  made  by  a  i!om- 

miHsion  (Hines) 1150 

There  is  no  royal  road  ( Bird ) 2274 

Think  best  part  of  work  of  Commission  has  been  under  powers  of  con- 
ciliation (Prouty) 2908 

Think  changes  in  the  law  ought  to  be  confined  to  restriction  of  scope 

of  authori ty  and  power  of  Commission  ( Mather) 1466 

Think  Commission  has  ample  authority  to  say  things  are  wrong;  and 

that  sets  the  forces  of  public  opinion  at  work  ( Elliott) 3290 

Think  C'^>mniispion  must  have  power  to  make  a  rate  which  is  binding 
un less  it  can  I )e  reviewed  as  confiscatory  ( Prouty ) 'Zfe'v'?* 

RY— VOL  4 — 05 70 
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Testimony  relative  to — 

Think  fair  for  railroads  to  make  their  rates  (Bacon,  J.  H.) 2942 

Think  it  well  to  have  traffic  man  on  Commission  (Fifer) 3366 

Think  it  would  be  of  great  value  if  Commission  had  a  permanent 
abiding  place  in  Chicago,  Kansas  City,  and  perhaps  New  York  in 

addition  to  one  here;  character  of  membership  (Prouty ) 2897, 2898 

Think  the  most  serious  evil  needing  legislation  is  discrimination  be- 
tween localities  and  commodities  of  relative  freight  ratee  (Ripley).     2339 

Think  there  should  be  a  special  court  or  commission  (Adams) 2927 

Th  in  k  shipper  should  prefer  the  complaint  ( Peck ) 1377 

Think  the  right  belongs  to  carriers  (Peck) 1376 

This  committee  not  trier  of  the  fact  whether  rates  are  unreasonable 

or  unlawful  (Cowan ) 3405 

To  confer  general  rate  fixing  power  on  Commission  not  advisable 

(Clements) 3035 

To  place  power  in  Commission  would  be  most  detrimental  if  not 

destructive  of  our  commercial  and  industrial  prosperity  (Ramsey).     1960 
To  regulate  rates  of  the  country  a  commission  must  have  tne  right  to 

fix  the  rate  (Prouty) 2885 

Traffic  manager  interested  in  making  conditions  prosperous  on  his 

lines  (Vining) 1682 

Traffic  manager  would  not  make  a  good  appellate   commissioner 

(Prouty) 2895 

Traffic  managers*  method  of  ( Vining) 1681 

Trained  traffic  men  only  able  to  deal  with  it  (Garrison) 1812 

Transportation  should  be  treated  like  any  other  commodity  (Higbie) .     1872 

Tribunal  composed  of  legal,  business,  and  traffic  men  (Rennett) 2526 

Tribunal  would  make  far-reaching  errors  and  would  not  have  time 

to  correct  them  (Hines) 1130 

Under  power  to  make  a  substituted  rate,  no  traffic  manager  would 
dare  quote  a  lower  rate,  because  that  rate  would  be  complained  of 

(Ramsey) 1974 

Unlawful  tariff  rates  can  and  ought  to  be  corrected  by  the  courts  accord- 
ing to  the  principles  of  the  present  law  and  without  delay  (Hines).     1184 
Unless  railroads  make  a  rate  at  Pacific  coast  terminals  that  will  take 

the  freight  from  the  water  it  will  go  by  water  (Fifer) 3336 

Unless  some  general  plan  is  pursued  in  future,  as  in  past,  entire  busi- 
ness interests  of  country  will  be  unsettleil  ( Biddle) 1656 

Unwise  to  restrict  authority  of  Comniis.sion  to  fixing  only  such  rates 

as  have  been  subject  of  complaint  (Stickney ) 2125 

Value  of  property  one  of  elements  ( Bacon) 1790 

Value  of  service  determined  by  density  of  traffic  (Hill) 1473 

Very  numerous  changes  must  continually  be  made  in  rates  (Hines) . .     Il.*i9 
View  that  j>ower  to  revise  and  change  rates  is  essentially  different  from 

power  to  establish  rates  is  erroneous  ( Vining) 1675 

Want  Commission  given  power  to  enforce  findings  (Brown) 27;^ 

Whatever  authority  is  given  Commission,  let  it  be  final;  let  it  take 
effect  by  its  own  force  within  such  reasonable  time  or  conditions  as 

you  prescril)e  (Knapp) 3303 

When  court  found  rate  fixed  by  railroad  unreasonable,  if  it  should  find 
rate  fixwi  by  Commission  also  unreasonable,  it  would  devolve  on 
railroad  to  fiy  another  rate;  if  rate  afterwards  fixed  was  complained 
of,  think  Commission  would  have  authority  to  reexamine  case  and 
fix  u])<>n  some  rate  that  would  be  deemed  reasonable  and  just 

(Cockrell) 3372 

When  one  rate  is  changed,  numerous  others  must  be;  hence  general . 

power  ((iates) '  2980 

When  railroad  can  increase  the  rate  without  diminishing  the  move- 
ment it  is  for  interest  of  railroad  to  increase  rate  (Texas  cattle 

rates  cited)  (Prouty) 2883 

When  to  take  effirt  in  Quarles  bill  (Bacon) 8 

Where  carrier  has  l>een  Kustaine<i  by  court,  carrier  very  apt  to  comply 

with  suggestion  of  court  ( Biddle) 1658 

Whether  Commission  can  be  empowered  to  make  ratee  not  deter- 

mineil  ( Peck ) 1 1371 

Who  drafted  the  rate-making  bills?  (Hines)  .1 3769 
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Testinumy  relative  to — 

"  Wiio  shall  do  the  railroatl  buBineae?"    Article  by  L.  8.  Coffin,  taken 

from  Fort  Dodge  ( Iowa)  Messenger  ( Robbins) 2393 

Why  a  court  is  preferred  by  railro^s  to  a  commission  ^Knapp) 3302 

Why  not  have  Commission  a  technical  body  instead  of  imposing  bar- 
den  upon  the  courts?  (Ripley) 2336 

Wichita  case  referred  to  (Prouty) 2888 

Wisdom  of  conferring  proposed  authority  on  Commission  shown  by 

statements  of  railroad  men  (Cummins) 2040 

Would  add  to  incentive  for  rebatins  (Newcomb) 3513 

Would  be  better  to  eliminate  judicial  power  entirely  from  Commission 

(Peck} 1377 

Would  delegate  power  to  Commission  to  have  skilled  accountant  ex- 
amine books  (Fifer) 3349,3363 

Would  delegate  to  Commission  power  to  regulate  rates;  to  decide 
whether  rates  prescribed  by  railroads  were  reasonable  and  just,  and 
to  decide,  after  oom plaints  and  investigations,  what  was  a  reason- 
able and  just  rate  in  that  case;  after  rate  was  fixed  by  Commission, 

it  should  continue  until  otherwise  settled  (Cockrell ) 3371 

Would  give  to  both  parties  right  of  appeal  ( Cockrell) 3373 

Would  have  Commission,  on  complamt,  prescribe  rate  which  should 

prevail  until  courts  settle  matter  ( Ripley) 2330 

Would  have  to  be  many  commissioners  if  intrusted  to  them  (Harris) .     1650 
Would,  in  case  Commission  could  not  settle  dispute,  favor  going  di- 
rectly to  court  (Bird) 2289 

Would  not  advise  taking  cases  to  court  in  first  instance  ( Bird) 2289 

Would  not  favor  attempt  to  make  a  maximum  rate  (Prouty) 2887 

Would  prolong  controversy  to  ap{)eal  in  first  instance  (Cummins) . . .     2045 
Would  provide  for  court,  with  w:)me  such  provision  as  in  Esch-Town- 

send  bill;  might  delegate  to  it  power  of  injunction  (Fifer) 3352 

Would  rather  deal  with  railroad  than  with  Commisssion  (reasons) 

(Magee) 36aS 

Would  stop  voluntary  reductions  ( Newcomb) 3498 

Would  take  away  from  Commission  executive  power  ( Fifer) 3352 

Wrong  in  principle  to  confer  i)ower  on  Commission  ( Parker) 2112 

Yellow-pine  lumber  case  citea  to  show  dangers  attending  power  to  fix 
rate  by  Commission  (Bowes) 2734 

TLATE&: 

Testimony  relative  to — 

Abnormally  low,  reasons  for  (Tuttle) 918 

Absolute  power  of  Commission  to  make,  upon  complaint,  favored 

(Burr) 48 

Absolute  power  with  Commission  would  not  give  elasticity  enough 

(Lincoln) 1290 

Abuse  by  changing  classifications  of  ( Hooker) 139 

Abuses  cited;  Commission  powerless  (Staples) 34, 36 

Adjustment  of,  not  necessarily  difficult  ( Hooker) 134 

Advance  less  than  in  labor  and  materials  and  products  (Thurber)...  2512 
All  the  commerce  of  the  country  has  been  built  by  abnormally  low 

rates  for  products  to  the  markets  (Shevlin) .' 1948 

Almost  constant  lowering  of,  without  action  of  Commission  (Peck)..  1346 

Almost  impossible  for  Commission  to  fix  (Tuttle) 939 

Amendment  suggested  empowering  Commission  to  fix  (Cowan) 60, 114 

Answer  to  complaint  of  higher  charge  from  east  to  Spokane  than 

from  same  point  of  origin  to  Seattle;  illustrations  ( Viniug) 1683 

Are  fair  (Ilord) 2161 

Are  fixed  bv  combination  (Call) 2704,2708 

Are  generally  sound  in  their  adjustment  (Kerr) 2212 

Are  not  unroa**onable  ( Mather) 1444 

Article  by  William  Morton  Grimiell,  published  in  North  American 

Review 2234 

As  to  complaints  that  rates  are  in  themselves  too  high  (Elliott) 3278 

As  to  court  iiassing  upon  rate  for  future  prescribel  by  Commission 

(Nimmo) 157 

As  to  future  reduction  of,  under  present  conditions  ( Peck) 1345 

-  British  system  of  control  of^rish) '>$58fc 
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Testivujwf  relcUive  to — 

Can  l)e  determined  by  ex pertfl  only  (Bacon) 21 

Can  not  change  one  l)etween  any  two  points  in  the  West  without 

affecting  many  ( Morawetz) 822 

Certain  articles  will  bear  high  rate,  others  low;  traffic  managers' duty 

to  ascertain  what  each  will  bear  (Bacon) 1797 

Cheapest  in  the  world  (Fordyce) 2201 

Commission  exercised  power  to  determine  what  they  should  be  until 

court  declared  they  had  not  power  to  do  so  (Davenport) 199 

Com  mission  has  changed  its  views  as  to  power  to  adjust  (Smith) 230 

Complaint  of  Cattle  iStisers'  Association  to  Commission  (Cowan) 64 

Complaint  of  high  rates  in  West  and  Southwest  for  moving  younjf 

cattle  (Harris) 1530,1532 

Complaints  of,  far-reaching  in  character;  Maximum  Rate  Case  (167 

U.  S.)  cited  (Stone) 247 

Complaints  of  rates  being  too  high  (Gilchrist) 2185 

Congress  can  not  establish  confiscatory  ( Davenport) 188, 191, 197 

Congress  may  say  how  much  a  railroad  may  chai^,  but  not  how 

little  (Tuttle) 922 

Congress  unable  to  fix  a  certain  rate  or  to  say  that  less  than  a  certain 

rate  shall  not  be  charged  (Davenport) 209 

Controlled  by  few  men  ( Hooker) 135 

Countrv  miller  could  not  exist  without  the  "milling  in  transit" 

privilege,   placing    him  on    equal  footing  with    terminal    miller 

(Blodgett) 1641 

Could  not  constitutionally  be  adjusted  and  give  preference  to  some 

port  or  ports  (Davenport) 178 

Court  has  function  to  determine  what  is  not  an  unreasonable  rate 

(Morawetz) 855 

Danville,  Va.,  petition  by  city  authorities  complaining  of  rate  condi- 
tions (Aiken ) 1816 

Decline  in  ( Newcomb) 3540 

Decrease  in  (Ramsey) 1954 

Decree  of  court  can  not  involve  change  of  rate  ( Bacon) 1767 

Difference  in  lumber  rates  in  localities  ( Shevlin ) 1944 

Difficulties— 

Of  arranging;  cases  cited  (Smith) 228 

To  be  met  by  Commission  in  adjusting  (Fish) 278 

Difficulties  Commission  would  have  in  fixmg  (Tuttle) 937 

Difficulties  of  adjusting  on  agrciultural  products  in  New  England 

(Tuttle) 923 

Disagreement  as  to  whether  law  compels  publication  of  (Elliott)  ....    3285 
Discriminations- 
Can  not  be  avoided  unless  carriers  permitted  to  make  uniform  rates 

(Smith) 230 

In  favor  of  ports  of  one  State  over  those  of  another;  lists  of  coa- 
toms  districts  and  ports  of  entry  and  delivery,  July  1,  1904 

(Davenport) 171,191 

Discussed  (Lincoln) 1220 

Distance  rate;  effect  of  (Bird) 2270 

Distance  tarifif  would  be  splendid  for  me  as  a  lumberman,  but  not  for 

the  fanner  (Shevlin) 1941 

Do  not  believe,  except  in  some  instances  stated,  that  rates  are  excees- 

ively  high  (Fifer) 3349 

Do  not  believe  there  would  be  any  great  disturbance  of  rates  whatever 

I)0wer8  Commission  had  ( Fifer) 3349 

Do  not  believe  they  are  appreciably  higher  than  in  1899  (Hines) 1042 

Do  not  complain  of  (Gilchrist) 2185 

Do  not  think  rates  too  high  (Yates) 1218 

^^   During  last  five  years  continuous  aavance  in  (Bacon) 1796 

European  compared  with  United  States  (Fordyce) 2201 

Exorbitant,  how  bill  mav  In*  drawn  to  prevent  (Morawetz) 811 

Few  officials  are  able  to  dictate  (Staples) 30 

Fixed  by  Commiss<ion  and  sustain^  when  railroads  decline  to  haul 

(Bacon) 14 

Flour  ( Ramsey ) ,.     1957 

For  same  distance  (for  coal)  rate  is  less  south  than  west  (Garrison)! .    1813 
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BATES— Continued.  Pa«e- 
Testimony  relaiire  to — 

For  southern  cotton  mill  produrta  nee<l  not  necessarily  he  low  to  com- 
pete with  New  England  ( Hooker) 132 

From    Atlantic    to    l*acitic  coast   regulated    by  wat^r  competition 

(Bacon) 1807 

From  Southwt^t  less  per  mile  to  Missouri  River  than  mileage  rates 
charged  locally  in  middle  corn-feeding  States,  and  not  extortionate 

(Manby) 2032 

Futility  of  Commission,  demonstrated  in  Milwaukee  and  Minneapolis 
case,  led  me  to  take  an  interest  in  effort  to  confer  powers  that  might 

remedy  injustices  ( Bacon) 1811 

General  level  of  freight  rates  reasonable  (Ripley) 2312, 2341 

Government  control  of;  objection  to  ( Lincoln ) 1 220 

Government-made  could  be  as  easily  cut  as  any  railway-made  rate 

(Peck) 1302 

Governmental  regulation  (Cowan ) 65 

Grain  rates,  complained  of  (Ripley) 2314 

Great  business  points  are  not  built  up  simply  because  of  long  haul 

rates  (Hines) 1074 

Great  factor  that  has  brought  down  railroad  rates  and  all  storage, 
commission,  and  warehouse  charges  has  been  competition  of  rival 

railways  leading  to  New  York,  Philadelphia,  and  Baltimore  ( Meyer) .  1600 

Hagennan,  James,  quoted  (Cowan) *. 111 

Have  not  advanced  ( Newcomb ) 3545 

Have  redui^  from  year  to  year;  reasons;  figures  given  for  Missouri 

Pacific  Railway  (Lincoln) 1221 

Have  steadily  declined  liefore  consolidation  of  svstems  and  since, 
largely  through  competition  between  conmmnities  and  shippers 

(Davenport) 203 

Here  lowest  in  the  world  (Hill) 1478 

High  for  transportation  of  cattle  on  Gould  lines  ( Cowan ) 51 

If  fixed  by  Commission  nmst  be  uniform  ( Davenport) 193, 196 

If  power  to  fix,  taken  from  railroads,  no  panic  in  stocks  (Hooker)...  136 
If  reasonable  latitude  given  to  railroads  think  rates  will  go  lower 

(Hill) 1478,1496 

In  some  States  courts  have  held  power  can  be  conferred  on  a  commis- 
sion to  pre8cril)e  rates  (Stone) 246 

In  Great  Britain  compared  with  United  States  (Hill) 1478 

In  Iowa  fixed  on  mileage  basis  by  legislature  (Lincoln) 1235 

In  United  States  less  than  in  Europe  (Tuttle ) 945 

,           Increaseil  by  unification  of  interests  ( Staples) 29 

Increases  in,  in  the  main  justified  by  incn^ased  cost  of  operation 

(Ripley) 2312,2335 

Individual  cases  of  oppression,  but  not  general  (Tuttle) 982 

Influences  under  whicli  they  are  established  (Davenport) 177 

Interdei)endence  of,  such  that  to  pre8cril)e  one  important  rate  means 

fixing  of  a  very  large  number;  illustrations  (Hines) 1031 

Local,  as  compared  with  through,  and  domestic,  as  compared  with 

export,  have  been  increased  (Robinson ) 2427 

IjOW  enough  admitted  by  all  ( Ramsey) 1953, 1957 

Low  on  coal  (Tuttle) 978 

Low  on  farm  proiiucts;  wheat  conditions  illustrated  (Tuttle) 977 

Lumber  ( Ramsey) 1957 

Lumljer,  complained  of  (Ripley) 2314 

Making  of,  a  legislative  act  (Bacon) 15 

Making  of,  a  legislative  act  (Staples) 32 

Marked  tendency  to  reduce  through  charges  in  classification  ( Hines) .  1046 
May  be  fixed  by  Commission,  but  can  only  be  enforced  through  the 

courts;  cases  cited  ( Davenport) 218 

Method  of  procedure  to  determine  what  constitutes  maximum  (Mora- 

wetz) 828 

Milwaukee  and  Minneapolis  case  discussed  (Bacon ) 1809 

No  complaintfl  of  extortionate  (Mitchell) 2175 

No  knowledge  of  extortionate  or  unreasonable  charges  (Shevlin) 1943 

No  possible  chance  for  railroads  to  combine  to  raise  rates  to  competi- 
tive points;  reasons  (Ramsey) ^SSV^ 
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RATES— Continued.  ^^ 
Testimony  relative  to — 

Not  complaining  of  ( Jansen) , 2170 

Not  extortionate,  but  relatively  need  adjustment  (Ht)oker) 131 

Not  high  and  no  ground  for  apprehension  they  will  be  materially 

higher  (Elliott) 3278 

Not  in  power  of  State  l^slature  or  Congress  to  put  in  force  any  sched- 
ule, wliich  c^urt  may  not  set  aside  as  unreasonable  (Davenport)  ..  206 

Not  reduced  to  lowest  profitable  point  (Cummins) 2037 

Now  excessive;  instances  cited  (Dean) 265,267 

Now  far  lower  than  in  any  other  country  (Hines) 1044 

Now  made  by  15  traffic  managers  for  United  States  should  be  reviewed 

by  railroad  presidents  ( Hooker) 135 

Objection  to  giving  discretionary  power  of  fixing  rates  to  CommiBsion 

(Morawetz) .808 

Of  1866  compared  with  present,  on  flour  (Smith) 227 

On  certain  classes  of  goods  for  1895,  1900,  1902,  and  1905  ( Ripley ) 2313 

On  coal  (Hill) 1488 

On  mileage  basis  would  cut  off  long  hauls  (Hines) 1072 

On  oil  to  St.  Paul  and  Minneai>ons  raisea  to  20  cents  at  request  of 

Standard  Oil  Company  (Bartles) 2740,2742 

On  Southern    Railway  higher  and  more  unequal  than  elsewhere 

(Hooker) 129 

Opposed  to  clothing  any  board  with  power  to  fix;  citing  opinion  of 

ex-Senator  Edmunds  ( Fish) 274 

Petition  of  Danville,  Va.,  complaining  of  conditions  (Aiken) 1816 

Prefer  Commission  should  fix  maximum  rate  rather  than  absolute 

rate  (Bacon) 17^7 

Power — 

Should  be  given  to  raise  as  well  as  lower  (Staples) 31 

To  create  commission  to  prescribe  ( Davenport) 190 

To  prescribe  legislative;  maximum  rate  case,  and  others,  cited 

(Stone) 244 

Proi)osed  legislation,  demand  promoted  by  Interstate  Commerce  Com- 
mission ;  reports,  interviews,  etc.  (Fish) , 277 

Put  up  when  rebates  abolished  ( Mackenzie) 123 

Railway  rates  and  farm  prices  (Newcomb) 3561 

Railway  rates  and  wages  ( Newcomb) 3562 

Rate  i>er  mile  on  freight,  taking  all  railroads  in  United  States,  in  1904, 

16,592;  in  1899,  $4,895  (Bacon) 1797 

Rate  per  mile  would  narrow  sphere  of  business  ( Yates) 1217 

Rates  of  hauling  cattle  increased,  although  cost  of  operating  not 

increased  ( Mackenzie) 120 

Reasonable  and  low  enough  (Grote) 1545 

Reasonable  at  present  time  (Chapman) 2364 

Reasonableness  of — 

And  elements  governing  (Bacon) 11 

Diffitrult  to  determine  (Cowan) 58 

Difficult  to  ascertain  (Davenport) 221 

Rearrangement  necessary  ( Hooker) 130 

Reasons  thev  are  lower  along  seacoast  (Tuttle) 917 

Reduced  to  help  out  Worcester  wire  manufactures  (Tuttle) 923, 974 

Reasons  why  those  for  one  section  not  applicable  for  anoU^er  (Tuttle)  936 
Reduction  in  ten  years  in  railroad  transportation  in  United  States 
greater  than  in  anything  else;  wages  have  advance  47  per  cent 

(Hill) 1520 

Reduction  of,  comes  out  of  net  income  as  well  as  gross  income  (Tuttle)  1004 

Relative  adjustment;  stated  adjustment  (Hooker) 130 

Right  of  (jovernment  to  make,  conceded  (Tuttle) 984 

Sash  and  blind,  complained  of  (Ripley) 2325,2339 

Savannah  naval  stores  case,  complained  of  (Ripley) 2315 

Separating  interstate  from  domestic  ( Davenywrt ) 198 

Shippers  in  our  part  of  the  country  satisfied  with  (Piper) 2363 

Should  be  niisetf  if  occasion  arises  ( Bacon) 1787 

Should  not  depend  upon  amount  in vesteil  (Cowan) 110 

Special  or  "commodity "  rate  ( Ripley ) 2314 

Specific,  have  not  declined ;  defined  ( Bacon) 1 796, 1797 
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RATES— Continued.  Pa«e. 

'Testimony  r^'UUive  to— 

Stable  rates  far  better  than  unduly  low  rates  put  in  temporarily 

(llamsey) 1965 

Stability  of  the  ton  mile  unit  (Newcomb) 3563 

Statement  that  those  for  the  country  are  made  by  five  men  utterly 

unfounded  (Mines) 1063 

Statistics:  Table  of,  from  New  York  to  Pacific  coast  points,  all  rail, 
less  than  carload,  on  same  principal  items,  1895,  1900,  and  1905 

(Ripley) 2314 

Steady,  gradual,  easy  decline  in,  since  I  have  been  in  business  (Smed- 

ley) 2221 

Switching  charjjes  complained  of  (Ripley) 2315 

Tables  and  statistics  of  (Adams) 2930,2932 

Tables  showing  cases  in  which  tne  Commission  found  mtea  complained 
of  to  be  unreasonable,  and  ordered  them  to  be  discontinued  (Mora- 

wetz) 840 

Tables  of,  June  30,  1897,  as  compared  with  June  30,  1904,  by  chair- 
man Interstate  Commerce  Commission  ( Hooker) 139 

Taken  as  a  whole  are  reasonably  low  (Clements) 3227 

Tariffs,  number  of,  in  the  United  States  ( Hooker) " . .       134 

Technical  compliance  in  change  of  (Bacon) 7 

Think  shippers  in  my  locality  are  satisfied  with  rates  (Blodgett) U>43 

To  Chicago,  Cincinnati,  and  New  York  (Burr) 45 

To  enforce  this  si'ction  requires  a  change  of  rate  (Fifer) 3331 

To  secure  flexibility  after  fixed  by  Commission,  amendment  suggested 

(Bacon) 1787 

Transcontinental,  abnormally  low  (Tuttle) 918 

Transcontinental,  know  of  no  complaint  of  (Hooker) 138 

Trend  of  rates  ilownward,  greater  proportionate  decline  in  value  of 

compensation  for  transportiition  (Fordyce) 2198, 21 99 

Unreasonable  respecting  grain,  lumber,  live  stock,  etc.  (O)wan) 53 

Use  of  "rate  yier  ton  per  mile"  illusive  (Bacon) 1797 

Water  carriers  should  be  brought  under  provisions  of  interstate- 
commerce  law  (Davenport) 180 

Wars  have  terminated ;  reasons  (Tuttle) 970 

Wheat,  and  prices  (Newcomb) 3561 

When  a  rate  is  <leclared  excessive  by  Commission  it  is  a  prohibition 
of  it,  and  it  is  within  power  of  the  railroad  to  use  any  rate  less  than 

that  (Tuttle) 943 

Where  high  and  no  complete  remedy  has  been  provided,  provision 

suggested  ( Morawetz ) 824 

W^here  railroad  advances  a  long-standing  rate  the  court  would  not 
uphold  the  advance  unless  a  plain  case  of  necessity,  due  to  changed 

conditions  (Hines) 1066 

While  average  inci-ease  not  excessive  it  has  varied  greatly  as  between 

different  commodities  (Ripley) 2312 

While  average  rate  per  ton  per  mile  has  been  steadily  decreasing  that 
does  not  indicate  rates  have  decreased;  figures  given  do  not  include 

low-grade  freight,  which  has  greatly  increased  (Bacon) 1793 

Who  gets  the  reduction  ( Vining) 1697 

Would  not  fix  maximum,  but  would  leave  court  to  decide  upon  the 
suit  of  C!k)mmission  whether  the  rate  was  unreasonably  high  or  not, 
and  for  quick  decision  (Morawetz) 835 

REASONABLENESS  OF  BATES: 

Testimony  relatire  to — 

Basis  of,  must  be  the  fair  value  of  property  used ;  decision  cited  ( Dean ) .      265 
Believe  there  is  no  connection  l)etween  capitalization  and  charges  a 

company  makes  (Meyer) 1609 

Cases  not  so,  cited  (Cowan ) : 54 

Court  starts  with  presumption  that  rate  fixed  by  Commission  is  rea- 
sonable; case  cit^id  (iStone) 251 

Difficult  U)  ascertain  ( Davenport) 221 

Difficult  to  <letermine  ( Cowan) 58 

Elkins  Act  has  not  changed  the  law;  what  Commission  claims  to  be 
able  to  do  under  maximum  rate  case  (Bond) 1393 
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-BEASOKABLENESS  OF  BATES— Continued.  P*^*" 
Teatifiiony  relative  to — 

Esch-Towneend  bill  (Morawetz) 796 

Hajjerman,  James,  quoted  a«  to  how  det<?rniiiu^l  (C«i\sanj Ill 

Jurisdictional  and  only  <leterinine<l  l)y  courta  (Davenport) 221, 224 

Meaning  of  ( Morawetz) S51 

Method  of  determining  ( Meyer) 16()5 

Power  given  to  detertnine  (Cowan) 54 

Power  of  Commission  to  fix,  necessary  ( Hooker) 129 

Question  has  narrowed  down  to  remedy  for  relatively  unreasonable 

rates  (Bird)  2251 

Those  prescrilxKl  to-day  may  not  be  reasonable  to-morrow;   case 

cited  (Davenjwrt) 201 

**  Under  substantially  similar  circumstances  and  condition,"  should 

]be  stricken  out;  decision  in  Belmont  case  (Cowan) 113 

What  constitutes  ( Morawetz) 796 

AVhether  law  should  authorize,  in  terms,  Commission  to  ascertain 

(I^nd) 1418 

AVould  make  the  courts  protectors  against  extortionate  rates  ( Meyer) .  1608 

REBATES: 

I'ealniKnni  relative  to — 

Abolished,  but  rates  put  up  (Mackenzie) 123 

Abuses  and  wrong  practices  between  railroads  and  elevator  com  jianies 

are  alleged  (Clements) 3231 

Additional  legislation  not  needed  ( Hiland ) 1338 

Admissions  of  railroad  ofticials  of  payment  of,  and  tlestruction  of 
papers  relating  to,  prior  to  Elkins  Act  (nee  Appendix  G)  (Clem- 
ents)    2994,2995 

All  stui)i>ed  (Carle) 21.H1 

Alleged  case  cited  (Davies) 3^*05 

Almost  annihilated  since  Elkins  law  (Vining) 1690 

A Imost  entirely  wiped  out  ( Blodgett) 1639 

Almost  from  the  l>eginning  the  Commission  has  claimed  it  was  not  its 

business  to  detect  or  prevent  relxates  (Hines) 1172 

Ample  opportunity  to  (liscover  (Tuttle) 951 

And   discriminations  existed  formerly,  but  we  believe  they   have 

ceased  ( Pilling) 2975 

Are  or  can  be  prevented  under  existing  law  ( Mather) 1444 

**A  suggestive  plan  for  legislation  to  prevent  rebates  and  discrimina- 
tions" in  form  of  a  bill  (N.  Y.  Bd.  of  Trade  and  Transportation). . .  3480 

Atchison  system  has  not  j)aid  any  ( Brown ) 3Kii5, 3140 

Belief  that  great  injustices  are  done,  a  mistake;  an  epidemic  nobody 

can  trace  (Hiland) \m\ 

Believe  none  paid  now  ( Bird ) 2284 

Believe  not  now  paid  ( Bacon ) 2s 

Believe  they  are  paid  now  ( Fifer ) 33:X> 

Believe  rates  are  now  l)eing  maintained,  due  somewhat  to  flush  times 

and  Elkins  law  (Fifer) 3330 

Books  would  not  show  directly  (Bacon) 18 

Can  not  l)e  covered  up  (Tuttle) 951 

Character  of,  formerly  received  (Shevlin) 1950 

Commission  had  series  of  lawsuits  to  get  basis  to  enforce  its  order 

(Cleinenta) 2995 

Commission  investigated  where  it  was  satisfied  a  manufacturing  estab- 
lishment which  hadshort-lineswitch  or  short  road  was  getting  undue 

amount  of  through  rate,  amounting  to  a  rebate  (Clements) 323i> 

Commissi(m  was  created  principally  to  enforce  the  law  against  reliates 

(Hines) 1171 

Difliculties  of  detecting  with  papers  destroyed  (Fifer) ; :i^i2S 

Difficulties  of  enforcing  law;  **  incriminate"  witnesses  (Clements) 299i> 

Do  not  affect  producer  as  much  as  grain  grower  ( Fifer) 3327 

Do  not  l)elieve  Standard  Oil  Company  or  beef  trusts  have  receiveti  a 

rel)ate  since  1887  ( Bird) 2255 

Do  not  know  how  the  second  section  could  be  made  stronger  (Fifer).  33i^ 

Do  not  km^v  of  any  in  last  three  years  (Cooper) 2167 

Do  not  think  rebates  and  discriminations  will  disappear  wholly  so  long 

as  there  is  competition  (Cummins) '. 205S 
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REBATES— Continued.  P««e- 
Teiitiniony  relaiiie  to — 

Do  not  want  any  ( Kerr) 2218 

Doubt  if  l)ooka  \wmh!  show  (Tnttle) : 951 

Effectually  remf<lied  by  ElkinH  law  ( Bacon) 1764 

Efforts  of  Commission  to  amend  law  successful  (Clements) 2991 

Elevator,  terminal  and  private-car  lines  covered  by  present  law;  all 

neede<l  is  to  put  law  in  motion  (Hill) 1516 

Eliminated  (Newcomb) 3569 

Elkins  Act  provision  beneficial  to  railroads  ( Bacon ) 26 

Enforcement  of  Elkins  Act  would  remedy  evil  of  (Bacon) 16, 26 

Esch-Townsend  bill  would  have  encouraged  (Hinee) 1165 

Evils  of,  exaggerated  ( Bacon ) 17 

Extinction  of,  under  present  law,  which  is  adequate  ( Peck ) 1801 

Few  now  said  to  exist  through  private-car  lines,  etc. ;  can  be  eradicated 

by  further  Icgislatitm,  if  necessary  ( Blodgett) -;- 1639 

Fully  prohibited  by  existing  law  ( Willcox ) 8629 

Get  none  ( Hord) 2161 

Granting  Commission   proposed    power  would    have  no  effe(!t  on 

(Fordyce) 2201 

Have  been  practiitally  abandoneil  since  passage  of  Elkins  Act  (Hill)..  1516 
Have  been  at<>ppe<l,  but  indirect  relate  in  innumerable  forms  of  dis- 
criminations remain  ( Robinson ) 2430, 2492 

Have  been  wiped  out  since  Elkins  law  ( (jarvin^ 1547 

Have  heard  no  complaints  of;  under  Elkins  law  getting  on  nicely 

(Topping) '3063 

Have  known  of  no  such  payments  for  over  twelve  years  (Biddle) 1652 

Have  no  knowle<lge  of  ( Yates) 1219 

Have  not  had  any  for  about  twenty  years  ( Jansen) 2170 

Have  not  known  of  any  since  passage  of  Elkins  law;  prior  to  that  I 

heard  of  them  (Garrison) 1811,1814 

Have  not  received  any  ( Burum ) 2744 

Have  stopixid  (Cowan) 112 

History  of  tiie  present  law  as  to  (Hines) 1167 

Kerr 2211 

Know  of  none  (Tolerton) 2623 

Know  of  none  being  given  ( Wood  worth ) 2860 

Know  of  none,  nor  «»cret  practices  of  any  kind  (Piper) 2362 

Knoxville,  Tenn.     Discrimination;   merchants  complain  of,   but  I 

think  present  law  sufficient  to  deal  with  the  question  (Smith) 1834 

Law  agamst  ( Newcomb) 3569 

Law  enicient  as  ciin  be,  unless  it  further  defines  ingenious  methods 
to  grant  favorn  through  private  cars,  tenninal  switches,  etc.  (Cum- 
mins)   ^  2040,2049,2083 

Law  now  ample;  (Tuttle) 951 

Law  sliould  make  it  al>soluti3ly  plain  that  it  is  the  Commission's  duty 
to  detect  and  pn*vent  rebates;  and  the  Commission's  other  duties 
should  be  ho  changed  and  such  facilities  should  be  provided  as  to 

make  sure  that  it  will  prevent  rebates  (Hines) 1182 

Lumbermen  in  Minnesota  not  getting  them  (Shevlin) 1944 

Message  of  President  Roosevelt  ( Tuttle ) 907 

*'Midniglit  schedules"  for  large  dealers  (Stickney) 2123 

Morawetz 798,808,817,818,825,842,  847.  8a5 

Never  had  any  (Smedley) 2218 

Never  received  any  ( Davis) 2889 

No  complaint  of  (Ix^avitt) 2017 

No  complaints  of  ( Brown) 8269 

No  railroad  that  would  not  stop  if  it  had  power  ( Fifer) 3327 

No  reason  to  l)elieve  there  are  any  ( Mitcnell ) 21 75 

No  rebates  after  I  went  to  Georgia  (Egan) 2843 

No  reliable  evidence  they  have  been  paid  on  live  stock  for  twelve 

years  (Biddle) 1652 

None  given  that  I  know  of  (Koch) 3322 

None  in  our  business  (Magee) 3683 

None  now,  nor  discriminations,  to  my  knowledge  (Gilchrist) 2185 

None  paid  to  coal  shippers  (Kerr) 2213 

None  received  since  interstate-commerce  law  (Shaffield ) *l^:^ 
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REBATES— Continued.  I^e. 
Testlmony  relative  to — '• 

None,  so  far  as  I  know;  some  complaints  of  terminal  and  switch  chai^ges 

(Gary) 3075 

Not  a  line  in  any  system  I  represent  has  a  rebate  fBird) 2253 

Not  allowed  since  Elkins  law  (Grote) 1545 

Not  t^etting  them  now  (Sheviin) IWl 

Not  received  any  in  recent  years  (Jennings) 2304 

Not  so  much  granted  as  heretofore  (Fifer j 3329 

One  reason  for  demand  for  legislation  (Hines) 1034 

One  traffic  man  refuses  to  trust  the  other  ( Fifer) 3329 

Our  interstate  rates  more  favorable  on  coal  than  State  rates  (Garrison)  1813 

Past  issue  (Ripley) 2339 

Practice  practically  broken  up  (Meyer) 1621 

Present  law  ample  ( Ramsey ) 1959 

Present  law  ample  remedy  for  all  ( Mather) 1467 

Prevention  of  ( Hines) 3774 

Prevention  of  rebates  was  and  is  the  main  object  of  the  law  (Hines).  1167 

Private  car  lines  could  not  exist  if  present  law  were  enforced  (Hill).  1486 

Producer  of  cattle  feels  the  excessive  rate  ( Fifer) 3327 

Provisions  of  the  present  law  for  the  discovery,  punishment,  and  pre- 
vention of  rebates  (  Uines) 1170 

Raih'oads  do  not  make  discriminations  in  rates  and  rebates  of  their 

own  volition  (Fordyce) 2201 

Railroads  will  welcome  any  legislation  effectually  abolishing  (For- 
dyce)    2201 

Rapidly  becoming  things  of  past  ( Fordyce) 22l>l 

liate  fixed  by  Commission  could  be  cut  and  rebate  given  as  easily  as 

if  made  by  railroad  ( Hilan<l ) 1339 

Readjustment  of  rates  between  localities  ( Hines) 3775 

Resolutions  favoring  enforcement  of  law  as  to  (National  Association 

of  Manufacturers  of  U.  S. ) 3782 

Since  Klkins  law  do  not  know  of  any,  with  possible  exception  of  ter- 
minal and  private  car  line  charges  ( Trickett) 3067 

IStrung-out  contests  over  compelling  witnesses  to  answer  and  prodoce 

books  (Clements) 29JI2 

Think  certain  shippers  are  favored  through  elevator  cliargcs;  think 

Klkins  law,  enforced,  would  cover  these  (Miller) 3061 

Think  entirelv  ceased  since  Elkins  law  (Heame) 3070 

Think  none  slnve  Elkins  Act  (Bradley) 2Ki6 

[Jrging  enforcement  of  law,  and  against  rate  cutting  (Gates) 29s0 

Receiving  no  rebates  nor  advantages  now  (Piper) 21^62 

Remedy  for;  injunction  (Hines) 10i>5 

Rcf^olutions,  petitions,  memorials,  and  letters  of  legislatures,  l)«»ards 

of  trade,  chambers  of  commerce, and  others,  Fifty-eighth  Congnss.  711 
Rests  with  railroads  to  abolish;  Elkins  law  sufficient  (Higbie)  ..   1S75, 1877 

Shippers  I  come  across  think  as  I  do  (Yates) 1219 

Shi[)pers  threatened  to  boycott  the  Baltimore  and  Ohio  for  opposition 

to  rebates  (  Bond ) 1391 

Since  mjunctions,  rebates  on  grain  shipments  stopped;  in  lieu,  ele- 
vator fees  ( Stickney ) 2123 

Situation  satisfactory  to-day  (Garrison) 1812 

Stopping  of,  has  more  than  offset  i nc^reased  price  of  materials  ( Cowan ) .  113 

**Tap  line  allowance"  on  lumber  (Ganlner) 1621* 

There  are  none  as  such,  unjust  discriminations  have  ceasi'd  ( Hiland ) .  1330 
Thing  of  past  on  our  road;  believe  very  little  being  done;  Elkins  Act 

more  potential  than  anything  else  ( Lincoln) 1295 

Things  of  the  oast,  scj  far  as  my  knowledge  goes  (Tultle) 950 

What  required  is  al)Solute  elimination  of  rebates  to  shippers  and  dis- 
crimination of  ports  (Parker) 2113 

Would  appear  s^nne where  in  books  (Vining) 1696 

REBATES  UNDER  GOVERNMENT  CONTRACTS: 

Opinion  of  Assistant  Attorney-General  Campbell  and  of   Attorney- 
General  Moody  sustaining  the  act  of  the  Department 1524 
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REBIIiLIXG:  l*«8e- 
Testimony  relative  to— 

Big  Four  anci  others  guilty  of  tlie  practice  ( Robinson) 2493 

By  it  one  ^ts  lower  rate  than  1  t-an;  illustration  (Robinson) 2492 

Form  of  discrimination  ( Robinson ) 2490,  2491 

How  I  found  it  out  ( Robinson) 2494 

Remedy  might  be  secret-service  men  ( Robinson) 2495 

KSFBIGEBATOB  CABS: 

Testimony  relative  to — 

American  Refrigerator  Transit  Company  not  to  my  knowledge  inter- 
ested in  production  and  distribution  of  products  ( Lincoln ) 1285 

Boston  and  Maine  owns  very  few;  originates  no  refrigerator  traffic 

(Tuttle) 956 

Complaints  of  icing  charee  of  Missouri  Pacific  Railway,  but  we  only 

charge  what  ice  costs  (Lincoln) 1285 

DitftcuTties  of  railroads  furnishing  their  own  (Tuttle) 956 

Freight  rate  the  same,  no  matter  whose  car  is  used  (Lincoln) 1284 

Great  blessing  to  railroads  (Tuttle) 957 

Have  heard  of  complaints  against  refrigerator-car  companies  for  icing 
(Lincoln) 1283 

Missouri  Pacific  Railway — 

Has  icing  points  where  it  ices  private  cars  under  instructions,  and  its 
own  (Dncoln) 1282 

Has  no  refrigerator  cafs  of  its  own.  Stockholder  in  American  Refrig- 
erator Transit  Company.  Pays  that  company  for  use  of  cars.  Not 
subject  to  interstate-commerce  law,  as  a  common  carrier  (Lin- 
coln)    1281,1282 

Makes  freight  rates;  American  Refrigerator  Transit  Company,  charge 
for  refrigeration  service  ( Lincoln ) 1282 

Uses  all  refrigerator  lines  that  come  along,  including  Armour^s  ( I^in- 
coln) 1292 

Preference  given  to  cars  of  American  Refrigerator  Transit  Company 

(Lincoln) 1285 

Private-car  lines  aim  to  make  profit  out  of  icing  and  refrigerating 
service  ( Lincoln ) '.     1286 

Several  railroads  stockholders  in  American  Refrigerator  Transit  Com- 
pany; no  preference  given  to  shippers  (Ramni'y) 1979, 1980 

BJBBOLUTIONS: 

In  answer  to  resolution  of  the  Senate,  Commission  undertook  to  point 
out  specifically  the  effect  of  certain  advances  in  rates  on  specific 
articles,  including  lumber.  Witness  alleges  wrong  basis 
(Hines) 1057,10(50 

Petitions,  memorials,  and  letters  of  legislatures,  boards  of  trade, 
chambers  of  commerce,  and  others 405-493 

Senate  joint  resolution  No.  86,  creating  commission  to  frame  national 
incorporation  act;  explanation  of,  by  Senator  Newlands 776 

Senate  resolution  No.  288,  Fifty-eighth  Congress,  third  session,  author- 
izing Committee  on  Interstate  Commerce  of  Senate  to  investigate 
and  report 775 

BSVENTJE: 

Testimtmy  relative  to — 

Gross,  of  all  railroads,  about  $2,000,000,000  (Tuttle) 995 

Increase  in,  alleged  to  be  due  to  increase  in  rates;  method  of  com- 
puting criticis^  ( Hines) 1045,  1099 

Legislation  which  would  reduce  earnings  below  fair  profit  would  put 
end  to  extension  and  improvement  ( Morawetz ) 793 

BEVIEW: 

Testimmiy  relative  to — 

Provided  in  Quarles  bill;  purpose  of  ( Bacon) 8, 24 

BIOHABD,  J.  H.,  district  jud^,  11th  judicial  district,  Iowa: 

Letter  to  Chairman  Klkins  on  rate  question,  under  following  heads. .  2942 

Certain  p<>wers  of  courts  considereii 2953 

Constitution  and  rate  making 2943 

Criticism  of  the  present  law *2aAfe 
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BICHABD,  J.  H.— Continued.  ^^ 
Letter  to  Chairman  Elkins  on  rate  question,  etc. — Continued. 

General  law - 2Wr5 

Legislative  and  judicial  powers  can  not  be  combined 2951 

Outline 2W3 

Penalty  clause  of  rate  bills 2957 

Rat^*  making  is  legislative 2949 

State  railway  commission 2W5 

Summary 2960 

Two  distinct  bodies,  a  commission  and  a  court 2948 

Twofold  nature  of  the  railway  problem 2945 

Various  bills 2948 


«.*,  WILLIAM  J.,  professor  of  economics,  Harvard  University;  in 
1900,  expert  on  railroads  for  United  States  Industrial  Commission: 

Testimony  of 2310 

Basing  point  system — 

Cases  showing  dissatisfaction  with  in  the  South,  and  rates  under. .     2321 
Discriminations — 

Between  localities,  involving  long  and  short  haul  clause 2320 

In  commodities;  cases  cited 2318 

In  the  main  think  nothing  more  necessary 2339 

Special  commodity  rates  are  generally  made  for  carload  lots,  and 

s|K'(!ial  rates  for  considerable  shipments 2319 

Ksch-Townscnd  bill — 

Favor,  with  exceptions  that  it  does  not  give  power  to  sul^stitute 
a  rate,  and  omits  provision  that  long  and  short  haul  clause  shall 

be  enforceable  in  some  cases 2335 

Government  ownership — 

Do  not  believe  in  it  for  this  country,  but  in  a  motlerate,  reasonable 

public  control 2334 

Interstate  Commerce  Commission — 

A  class  of  cases  turned  on  the  power  to  prescribe  rates,  and  one 

decision  of  court  would  cover  many  cases 2332 

Almost  all  the  court  cases  have  involved  not  so  much  the  appli- 
t-atiou  of  the  law  to  economic  abuses  as  purely  judicial  interpre- 
tation of  law  itself 2332 

Arbitration  before  Commission  is  resorted  to 2;i31 

^hiny  of  ite  decisions  acceptetl  without  contest 2332 

Numl)er  of  its  decisions  reversed  by  courts 2331 

Prest^nt  Commission  coming  nearer  to  proper  appreciation  of  the 

delicacy  of  issues  in  vol  v^ 2335 

Kelations  with  railroads  improving 2331 

Should  rec(»mmend  five  or  seven  as  number  constituting 2iU3 

Very  small  oroportion  of  its  cases  taken  to  courts 2331 

Ix)ng  and  short  haul — 

Amendment  suggested  to  long  and  short  haul  clause  in  original 
law  so  as  to  make  it  not  always  reasonable  that  competition  at 
the  more  distant  point  should  create  dissimilar  circumstant^ee 

and  conditions 2328 

Clause  has  worked  satisfactorily  in  perhaps  95  per  cent  of  cases. .     2343 

De<Msions  of  courts  which  have  undermined  the  clause 2320,2322 

Kx tent  to  which  clause  is  olwerveil  to-day 2320 

How  would  like  to  see  the  clause  interpreted 2329 

Little  by  little  the  force  of  the  clause  has  been  whittletl  away; 

decision  cited I.     2322 

Railroads,  to  their  financial  disadvantage,  cultivate  too  much  the 

lonjr-haul  business 231 2, 2323 

To  legislate  to  prevent  charging  more  for  a  short  than  a  long  haul 

would  prostrate  business 2327 

AVould  retain  the  clause  with  the  exception  to  try  and  make  it 

elastic 2351 

Ma»>a( '  1 )  \  isetta — 

Commission  has  absolute  power  to  fix  rates  on  milk  in 2325 

Railroad  taxation  in 2354 

Rt^nlation,  both  as  to  capitalization  and  the  operation  of  rail- 
ways, more  efficient  than  in  any  other  State 2353 

Three  railroad  commissioners  in 2356 
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EIPLEY,  WILLIAM  J.— Continued.  ft««. 

Tedlmony  of — 

Maximum-rate  case 2348 

National  incorporation 2363 

Pooline — 

Believe  the  prohibition  was  a  serious  mistake 2337 

Recommend  rei)eal  of  provision  prohibiting 2345 

Would  cling  to  it  in  certain  cases 2335, 2340 

Railroads — 

Better  if  we  had  less  transportation  in  the  aggregate 2340 

Freight  service,  measured  by  ton  mileage,  between  1889  and  1903 

increaseil  fifteen  times  as  fast  as  population,  in  part  due  to  excess 

of  the  long-distance  business 2340 

If  they  could  divide  up  their  territory  somehow,  they  would  not 

need  so  many  s]>ecial  rates 2356 

System  of  taxation 3254 

Rate  making — 

A  tribunal,  disinterested,  impartial,  ought  to  be  constituted  with 

power  to  accord  substantial  relief,  and  that  quickly 2338 

^^     Commission  should  have  on  it  a  fair  numl>cT  of  traffic  exjxirts . . .     2334 
Complaints  i)rincipally  from  country  districts  and  small  towns. . .     2325 

Failure  of  attempt  at  uniform  classification  for  Unit<»d  States 2322 

People  feel  thoy  ought  to  haveaconunihision  of  some  lK)dy  of  men 

standing  l)etween  them  and  the  carrier 2338 

Should  reside  primarily  in  the  railroads 2335 

Suggest  conferring  upon  Commission  power  to  decide  a  rate  too 

high,  and  set  it  aside;  then  leave  it  to  railroad  to  make  sulxsti- 

tute  rate  within  a  given  time 2334,  2340 

Think  the  most  serious  evil  needing  legislation  is  discrimination 

between  IfH-alities  and  commo<lities  of  relative  freight  rates 2339 

Why  not  have  Commission  a  technical  body  instead  of  imposing 

burden  upon  the  courts 2335 

Would  have  Commission,  on  complaint,  prescribe  rate  which 

should  prevail  until  courts  settle  matter 2330 

Rates— 

( leniiral  level  of  freight  rates  reasonable 2312, 2341 

Grain,  complaine<l  of 2314 

Increases  in,  in  the  main  justified  by  increased  cost  of  operation.   2312, 

2335 

Lumber,  complained  of 2314 

Sash  and  blind,  complained  of 2325,2339 

Savannah  naval  stores  case,  complaineil  of 2315 

Sjiecial  or  "commodity'*  rat€ 2314 

Statistics,  table  of,  from  New  York  to  Pacific  coast  points,  all  rail, 

less  than  carload,  on  same  principal  iti;ms,  1895, 19(K),  and  1905.     2314 
Statistics,  table  of,  on  certain  classes  of  goods  for  1895, 1900, 1902, 

and  1905 2313 

Switching  charges  complained  of 2315 

While  average  increase  not  excessive  it  has  varied  greatly  as 

between  different  commodities 2312 

Rebates — 

Past  issue 2339 

Switching  charges — 

Complained  of 2315 

Terminal  charges — 

Further  definition  of  extent  of  control  over,  necessary 2338 

RIVEB  BATES: 

Blanketrates  (Gardner) 1629 

Commission  decided  in  favor  of  shippers,  but  they  have  no  recourse 

under  present  law  ( Gardner)  1628 

Rebates  given  in  some  instances,  called  **tap  line"  allowance  ((lard- 

ner) 1628,1633 

When  rates  went  up,  price  of  lumber  went  down  (Ganlner) 1633 

BIVEBS  AND  HABBOBS: 

Tentimoufj  rdatire  to — 

Government's  appropriation  for  last  ten  years  to  furnish  free  high- 
ways for  boats  and  vessels  (Ramsey) « Y^R$^ 
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BOANOKE,  VA.  l^Re. 

Resolution  of  chamber  of  commerce  opposed  to  rate-making  power 
being  taken  from  the  railroads  (Hover) 3267 

BOBBIN'S,  GEOBOE  B.,  president  of  the  Armour  Car  Lines  and  director 
in  Armour  &  (^Jo.,  Chicago: 

Testimony  of 2366 

(See  Private  Oar  Line  System;  (Armour). 

B03INS0K,  C.  W.,  manufacturer  of  long-leaf  yellow-pine  lumber,  repre- 
senting Board  of  Trade,  New  Orleans: 

Testimony  of 2424 

Discriminations — 
Abuses — 

First.  Purchasing  agents  instructed  to  buy  supplies  from  par- 
ties who  are  large  shippers  over  their  respective  lines;  pos- 
sibility of  direct  rebate 2431 

Second.  Absorption  of  switching  charges  at  terminal  points 

on  shipments  originating  at  competitive  points,  etc 2432 

Third.  Promulgation  of  special  tariffs  for  benefit  of  favored 

shippers 2432 

Fourth.  Abuse  of  milling  in  transit  privilege 2434 

Between  localities 2430 

Innumerable  forms  of,  remain 2432 

Rebilling 2490,2491,2492 

Industrial  Commission — 

Witness  reads  from  report  of 2426 

New  Orleans — 

Advantages,  natural  and  acquired 2496 

Effort  to  divert  traffic 2496 

Overcapitalization — 

How  effected 2429 

Railroads — 

Aid  to  building. 2425 

Cost  per  ton  i)er  mile  greatly  lessened! 2429 

Train  exj)enses  decreased 2429 

Rate  making — 

Commission  should  have  power,  not  to  originate  rates,  but  to 
su]>ervise  and  to  name  a  fair  rate  in  case  a  certain  given  rate  is 

condemned 2497 

Correct  basis  is  to  so  adjust  rates  as  to  yield  fair  return  on  value  of 

road  and  e(|ui()ment 2425 

Destroy  the  Robm  Hood  method  of 2491 

Fair  return  (m  investments,  but  not  on  watered  stock 2491 

No  justi fication  for  basing  uniform  rates  on  mileage 2431 

Nothing  should  be  done  to  lessen  New  Orleans's  natural  and  ac- 
quired advantages 2425,2430,2497 

Preserve  equal  rights 2491 

Preserve  the  natural  advantage  of  location,  etc 2491 

Quick  hearing  and  final  disposition  of  complaints 2491 

Rates— 

Local  as  compared  with  through,  and  domestic  as  compared  with 

export,  have  been  increased 2427 

Rebates — 

Have  been  stopped,  but  indirect  rebate  in  innumerable  forms  of 

discriminations  remain 2430, 2492 

Rebilling  — 

Big  Four  and  others  guilty  of  the  practice 2493 

By  it  one  gets  lower  rate  than  1  can;  illustrateii 2492 

Form  of  dis<Timination 24tX),  2491 

How  1  found  it  out 2494 

Remedy  might  be  mM'n't  service  men 2495 

Robinson,  C.  W.,  Luml)er  C^^).  et  al.  v.  The  Illinois  Central  R.  R.  Co. 

et  al. ;  all  records  in 2435 

Yellow-pine  lumber — 

Increase  in  rates 2428 

BOCK  ISLAND  SYSTEM: 

Statistics  (Mather) 1444 
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BOXTTINa:  Pa«e. 
Teatimontf  rclnth^  to — 

As  to  carriers  following  ( Morawetz) 841 

Case  against  Southern  Pacific  Company  and  the  Santa  Fe  (Oill ) 2695 

Control  of  ( Vining) 1696 

Evils  of  (Morawetz) 818 

Injunction  saved  orange  industry  (Call) 2698 

Pooling,  effectof  (Call)... 2698 

BX7LE: 

Testhmmy  relative  to — 

For  determining  percentage  of  return  never  laid  down  by  court 

(Bacon) .1 11 

Rate  should  not  be  entirely  governed  by  amount  invested  (Cowan)..      110 

&T7IjOFSON,  a.  C,  presented  resolutions  of.  the  Mercliants'  Association  of 

San  Francisco,  Cal 127 

RUSSIA: 

Rates  (Hill) 1478 

SAFETY  APPLIANCES: 

Testimony  relative  to — 

Benefits  and  disadvantages  (Ramsey) 1982 

Frequently  result  in  the  thing  they  were  intended  to  prevent  (illus- 
tration, Harrisburg  disaster)  (Ramsey) 2159 

SANTA  FE  BAHiBOAD: 
Testimony  relative  to — 

Statistics  (Call) 270:^ 

SEAGPAST: 

Why  differentialn  are  given  to  ports  on  (Tuttle) 940 

SHAFFIELD,  B.  B.,  milling  and  elevator  business,  Faribault,  Minn.: 

Testimtmy  of 28;W 

Rate  making — 

Have  vet  to  see  miller  desiring  change  in  law 2830 

Should  be  in  hands  of  railroads 2831 

Rebates — 

None  recei  ved  since  interstate  commerce  law 28^n 

SHEBMAN  ANTITBUST  ACT: 

Testimony  relative  to — 

Interstate  Commerce  Commission,  no  authority  to  enforce  (Cowan)..        55 

SHEVLIN,  THOMAS  H.,  lumber  manufacturer,  Minne^ipolis,  Minn.: 

Testimony  of 1940 

Capitalization — 

Watering  stock  should  be  prohibited 1951 

Lumber — 

No  trusts  in 1946,1949 

Prices  higher,  but  not  because  of  rates 1946 

Railroads — 

As  to  danger  from  same  man  being  in  control  of  railroads  and  of 

the  great  industrial  combinations 1949 

Rate  making — 

(lovemnient  too  slow 1942 

Satisfied  with  existing  conditions 1941 

Bates— 

All  the  commerce  of  the  country  ha<»  been  built  by  abnormally 

low  rates  for  products  to  the  markets 1948 

Difference  in  luml^er  rates  in  localities 1944 

Distance  tariff  would  l)e  splendid  for  me  as  a  lumberman,  but  not 

for  the  fanner 1941 

No  knowledge  of  extortionate  or  unreasonable  charges 1943 

Rebates — 

Character  of,  formerly  received 1950 

Lumbermen  in  Minnesota  not  getting  them 1944 

Not  getting  them  now 1941 
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SHIFPEBS  AND  OTHERS:  ^^ 

Lists  of,  protesting — 

Against  extending  the  power  of  the  Interstate  Goninierce  Com- 
mission to  regulate  commerce .S'TRo 

Against  the  passage  of  the  Esch-Townsend  hill 485 


SnCMONS,  Jr.,  Z.  Q.,  Keno?ha,  Wis.: 

Testimony  of 1841 

Rate  making — 

Commission,  opposed  to  intrusting  it  with 1S41 

BLOSSON,  FRANK,  Kenosha,  Wis.,  representing  Bayne  Wagou  Company 
and  Chicago-Kenosha  Hosiery  Company: 

Testimony  of 1826 

Rate  making — 

Government  interference,  opposed 1826 

BMEDLEY,  EDWIN,  general  manager  of  Smedley  Manufacturing  Company, 
of  Duhuque: 

Testimony  of 2216 

Discriminations — 

Governor  Cummins' s  statement  about  pumps  in  Duhn<]Tie  vision- 
ary ;  never  heard  of  such  complaint  by  manufacturers 2216 

Interstate  Commerce  Commission — 

Better  if  it  had  not  been  created ;  courts  sufficient 2222 

Iowa — 

As  far  as  I  know,  every  manufacturing  plant  that  has  l>een  a  fail- 
ure there  was  because  of  mismanagement  and  not  fault  of  rail- 
road  : 2218 

Do  not  know  single  shipper  or  manufacturer  in  Dubuque  who  has 
expressed  anything  except  contempt  for  idea  of  effort  to  cripplp 

our  best  friends,  the  railroads 2220 

Statement  of  Governor  Cummins  as  to  Dubuque  pump  industry, 

visionary 221 7 

Rate  making — 

Commission  entirely  uncalled  for 2221 

Getting  fair  treatment  by  railroads  under  present  arrangements. .     2216 

Opposed  to  a  fixed  rate 2221 

Rates — 

Steady,  gradual,  easy  decline  in,  since  I  have  been  in  business...    2221 
Rebates — 

Never  had  any 2218 

SMITH,  ARTHUR  C,  pra«ident  of  M.  E.  Smith  &  Co.,  of  Omaha,  Nebr., 
corfK)ration,  wholesale  drv  goods,  etc. : 

Testimony  of *. 2011 

Iowa — 

Has  distance  tariff;  result,  no  large  Jties;  river  cities  smaller....    2011 
Railroads — 

Should  be  allowed  to  make  some  revenue  and  improve  terminal 

facilities  and  trackage 2011 

Rate  making — 

Members  of  Commission  would  naturally  favor  their  own  States; 

case  cited .' 2012 

Opposed  to  Government  rate  making  and  mileage  t>asis 2011 

SMITH,  CHARLES  R.,  manufacturer  of  wooden  ware,  Menasha,  Wis.: 

Testimony  of 282^) 

Rate  making — 

If  Commission  had  power  to  make  rates  commercial  relations 

would  be  disturbed 28^^ 

Satisfied  with  law  as  it  is 282?* 

SMITH,  J.  ALLEN,  Knoxville,  Tenn.: 

Testimony  of 1833 

Manufacturers  and  IVo<hicers'  Association  of  Knoxville,  Tenn. — 

Petition  favoring  i)resi»nt  law  and  op|K>sing  intnisting  Commis- 
sion with  rate-making  power 1833 
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SMITH,  J.  ALLEN— Continued.  PuKe. 

TciUiinony  of — 

Rate  inakins — 

KnoxviTle,    Tenn.,   Manufactiirors   and    Producers'   Aspociation 

opposed  to  intrustiu);  Coniniisf'ion  with 18.S-1 

Tennessee,  pi»<)|)Ie  of,  would  rather  take  chances  with  tlie  rail- 
roads than  with  Comniission l8o7 

Rates — 

Knoxville,  Tenn.,  discrimination;  inercbants  cr>nii)lain  of,  but  I 
think  present  law  suflicient  to  deal  with  the  iiuention 1834 

SMITH,  MHiTOK  H.,  ])resident  and  chief  exec^utive  officer  of  the  rx>uis- 
ville  and  Nashville  Railroad  Company: 

Testimony  of 225 

Discrimination  of  rates  can  not  l)e  avoide<l  unless  carriers  iH»rniitted 

to  make  uniform  rates 230 

Esch-Townsend  bill,  analysis  of,  by  Walker  D.  Hines 235 

Interstate  C^onunerce  Commission  has  chanj^d  its  views  as  to  fK)wer 

to  adjust  rates 230 

Views  of,  changed  as  to  comj^tency  of  adjusting  rates 2i^ 

Railroads — 

Increase  of  tonnage 23.3 

In  hands  of  receivers 233 

Obligations  of,  coniftared  with  carriers  bv  water 227 

Bates- 
Difficulties  of  arranging;  cases  citefl 228 

Discrimination  can  not  be  avoided  unless  carriers  p<'rniittrd  to 

make  uniform  rates -2^^ 

Of  1866  compared  with  present,  on  flour 227 

SOCIAL  CIRCLE  CASE: 

Testimony  reviewer]  (Clements) 3224 

SOT7THEBN  COTTON  MILLS: 

Testimony  relative  to — 

Proaucts  of ;  rates  compared  with  New  England  pro<lucts  (Hooi»er).-       132 

SOTJTHEBN  FBEIGHT  ASSOCIATION: 

Articles  of  associat ion 3610 

SOTJTHEBN  PACIFIC  BAILWAT: 

Testimony  rrlntire  to — 

Contract  with  Armour  Car  Line  for  refrigerating  cars;  testimony  of 

Robbins  review^l  ( Kruttsehnitt ) '..,.     3100 

Has  not  paid  flividends  for  eiirht  or  ten  years;  eariiiNl  .5,  f>,  and  7  jht 

cent;  exiK-ndnl  in  impnjvementj?  ( liacon) 1802 

Mileage  of  i  Knittschnitt) 3110 

Net  inrome  puT  mile  (Call) 2702 

Practice  is  to  crharge  to  o|Hf.-,  tting  ex|H'nseHsum  nco-ssarv  to  rcplan*  an 

old  bridge;  increase^l  weight  charg<*<l  tobettennents  (RruttjH*hnitt).     31 11 
8ince  r.«M»  has  sjifrnt  i^I31.(MH),(KJ0  in  l)etterments  and  cliantn-s  of  line 

and  r*-<*tifi<-ation  of  grad<-.«  (  Knittn-hnitt) 3123 

Statement  of,  tiled  with  (.'oininiKHon  as  to  contract  with  Armour  &  Co. 

(Knittwhnitt; 3irn' 

Rtatistiiw  MaJh 27<rj 

Tfrstinionyof  ('alias  to  income  jht  mile  of.  n*viewi^l  i  Krutt.-M-hniti  i. ..     310S 

SOTJTHEBN  POBTS: 

\\'M\u\'^nxi  iVrf^l  «*'lit*»rial 1462 

SOTJTHEBN  BAILWAT: 

Tti^l'ifOO'i  r^fofi'f  to  — 

'  A- t^»  I'lriiU-r  rat*- in'-rea*^*  ^^fK-ncer^ .3<;13 

Dan.  ill'*.  Va.,  'oinplainy  of  rat*'  riiinlition«  <  Aik»-n  i \s]ii 

Do  not  tliink  .%•■  hav*-  any  eoinplaint.s  of  n'ast.inablcnt'x- of  nit»-  p-r 
-4-;  sil'i,'*-t  all   r«"/apiin;.'  alNnr*'*!  in*^pialities  U-twtfn  ci^niniMuitM - 

T^]i*'i.t*-i     lUA*'* 

Ha-  ».«  .♦-r  j»-t-«-l  M'»bil»- aiiil  <>hi*)  iCailroaii:  dii!  {•un-ha'^- tlu- st<H'k; 

ij'»t  a  -ij./:'   ■J'W'.ir  "f '•v»*napitalizali«ni  'explaine<l  i  iS|.-nitfri.   .'i»il3, ''•'il> 
(f^^^,-.   tjj*-  -T'^'k   '4  'i^M-r  '••.rjNirations:  thn-^*  UK'a^urablv  iiiijMirlant 

-I-'.'-'  ' vitii::; 

Rat«-  \.rj\t*r  .Uid  mon-  nn(-«|ual  than  any  oU\tT  V^<»^^!W^ '^'-*'^ 

MY -VOL    i     'O 71 
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SOUTHEBir  BAILWAT  AND  BTEAIUHZP  Al 

Agreement,  January  14, 1892  (Olementa) 

SOUTHWB8TBBM  LITMBEBMEITB  ABBOOIAI 

Te^imony  reialiie  lo~ 

Statement  aa  to  less  cbarge  bein^  made  for  loi 
haul  (Bacon) 

SOUTHWESTERN  (BATE)  TABIgF  ASSOCIA' 
Fixee  rates;  inatanuea  died  (Cowan) 

BFECIAI.  COITET: 

Have  thought  it  would  be  more  expeditions  (C 

87BN0EB,  BAinTBL: 

Teilimnny  cf ......... 

Bate  makinB— 

Bailroaas  not  advocating  r^ulation  o(  rat 

if  qaeetion  has  to  be  passed  apon  in  res 

per  se  of  a  rate,  the  only  competent  autt 

Rates  in  the  Soath  have  been  made,  to  a 

coinpetition 

Sonthem  Railway  Company— 

As  U>  lumber  rates  increase 

Do  not  think  we  have  any  complainta  of 
per  se;   almost  alt  regarding  allied  ine 

Has  never  leased  Mobile  and  Ohio  Bailn 

stock;  not  a  single  dollar  of  overcapitaliz 

Owns  the  stocJfc  of  other  corpomtionBi  th 

STAPLES,  CHABLES  F.,  railroad  and  warehouse 

neeoti ,,, 

TeiCimimy  of— 

Cannon  Falls  discrimination 

Commlesionj  findings  of,  prima  facie.. 
Representative  of  association  o'  ""■"■"' 
Court- 
Claims  of  nnjuBt  rates  not  filed  under  Ell 
pcnse  and  time  involved 

Under  rulings  of,  Government  has  gradual 

strong  companies  absorb  weak  onee 

Discrim  inati  ons — 

Cannon  Falls  case 

More  complained  of  than  liigh  rates 

Section  1,  Quarles  bill,  and  act  ot  1887  wm 

Elkins  law  in  a  measure  helpful  %o  both  gidee. . 

Interstate  Commerce  Commi)«ion  formerly  i 

power  now  Bought  to  give  by  Quarles  bill . . . 

Long  and  short  haul  clause  insufficient 

Minnesota  (statute) 

Quarles  bill — 

6e4:tion  1  and  act  of  1687  similar  as  to  unreaf 

Strong  feature  of,  provision  U>  declare  fa 

enforce  an  order 

Railroads,  Few  officials  ul,  able  to  dictate  cbargi 
Bate  making — 

An  arbitrary  matter 

Court  haM  decided  CoinmissioD  must  have  i 
value  of  projierty 

Should  be  left  to  impartial  tribunal 

E«t«s- 

Abdsea  cited;  Commission  powerless 

Few  officials  able  to  dictate 

Increased  by  nnification  of  interests 

Making  of,  a  legislative  act 

Power  should  be  given  to  mine  a»  well  as  I 
Unificatioa  of  intareals  has  resulted  in  uureasoi 
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STATE  RAILWAY  COMBIISBIONB:  Fi««* 

Testimony  relative  to— 

As  a  general  proposition  legislative  powers  can  not  be  delegated,  yet 
power  of  State  commissions  to  make  rates  has  been  sustained  (I*eck ) .     1372 

Commissions  established  in,  thirty-one  States  { Bacon) 1907 

Commissions  in  Illinois  and  Iowa  empowered  to  fix  schedules  of  maxi- 
mum reasonable  rates  (Bacon) 1980 

Conmiissions  in  Iowa  ana  Illinois  made  square-rule  sc^hedule.s  of  State 
rates,  which  Interstate  Commerce  Commission  can  do  for  all  (Stick- 

ney) 2124 

Exercising  rate-making  power  ^Peck) 1368 

In  this  country  extremely  restricted  ( Meyer) 1563 

Oppreesi  ve  action  of,  where  court  grantedpermanent  i  nj  unction  ( Peck ) .     1 368 

Poucy  of  some  commissions  criticised  (Gates) 2982 

Power  conferred  upon,  has  embarrassed  us  some,  but  not  seriously; 

local  business  small  ^art  of  total  (Lincoln) 1286 

Rate  legislation  not  satisfactory  (Tuttle) 926 

STATES: 

TeMimony  relative  to — 

Delegating  to  Commission  power  to  fix  rates  (Morawetz) 798 

Memorials  of,  favoring  additional  powers  to  National  Coinmission 

(Bacon) 1906,1909 

No  legislature  has  undertaken  to  say  what  fair  return  to  stockholders 
should  be  (Tuttle) 913 

STEEL  AND  IBON: 
Testimony  relative  to — 

Domestic  and  foreign  rates  (Bacon) 19 

STEEL  RAILS: 

TuHmony  relxitive  to — 

Prices  of  (Cowan) 108 

STEVENS,  RUSSELL  Q.,  horticulturist,  representing  fruit  growers  of  Cal- 
ifornia: 

Testimony  of 3308 

Calitornia — 

"California  Fruit  Distributors*"  agreement  with  Armour  Car 
Line,  which  has  nioii()jK)ly  of  carrying  all  fresh  fruit  shipments 
over  Southern  Pacific  lines— discriminations 3308, 3309 

Fruit  growers'  resolution  favoring  establishment  of  court  of  inter- 
state commerce 3308 

}*jSLr\  Fruit  Company  and  other  members  of  **  Distributors*'  do 
both  a  commission  and  f.  o.  b.  business 331 1 

Sale  of  deciduous  fruit  shipments  not  satisfactory  last  season — 
illustration 3313 

Tables  showing  prices  paid  by  distributors  for  fruit,  cost  of  ship- 
ment, etc.;  comparison  of  rates 3318 

Private  car  line  systems — 

Armour  Co.,  by  virtue  of  its  contract  with  Southern  Pacific,  can 
absolutely  control  large  portion  of  markets  in  which  California 
fruit  is  sold 3311 

"California  Fruit  Distributors'"  agreement  with  Armour;  dis- 
criminations and  monopoly 3308, 3309 

Earl  Fruit  Company  and  other  members  of  the  "distributors"  do 
both  a  commission  and  f.  o.  b.  business,  reducing  net  price  paid 
growers  from  3  to  6  cents  a  package 3311 

Icing  charge  of  Armour  exorbitant 3311 

limit  put  upon  business  done  by  members  of  "California  Fruit 
Distributors;"  reasons  for 3309,3310 

Sales  of  deciduous  fruit  last  sea^-on  unsatisfactory;  illustrations..     3313 
Rate  making — 

Resolutions  of  fmit  growers  of  California  favoring  a  court  of  inter- 
state commerce,  with  power  to  enforce  orders  of  Commission . .     3308 

STICRNET,  A.  B.,  president  Chicago  Great  Western  Railway  Company: 

Testimony  of 2119 

Discriminations — 

Inadequacy  of  machinery  for  enforcing  provisions  a^nat ^V^ 
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8TICKNET,  A.  B.— Continued.  i*««e. 

Testinumy  of— 
Free  passes — 

Condemned 21 29 

Interstate-commerce  law — 

Defects  of - r : 2119 

Rate  making — 

Advantage  of  one  schedule 2121 

Commission  would  be  disinterested 2121 

Commission  would  be  untrammeled  by  competition  or  desire  to 

favor  particular  line 2123 

Commission  would  not  make  rates  for  each  railroad,  but  one 

schedule  for  all 2120 

Court  decisions  establish  doctrine  that  railroad  rates  are  based 

upon  the  authority  of  State  to  levy  taxes 2127 

Favor  schedule  of  rates 2124 

If  only  maxinmm  rates,  leaving  railroad  free  to  make  lower  rates, 

puri)08e  of  preventing  discrimination  defeated 2126 

Impossibility  of  making  schedule  of  rates,  measuring  each  by  the 

cost  of  carriage - 2128 

Reasonableness  of  schedule  on  basis  of  indirect  taxation 2128 

Rights  of  ))ublic  and  railroads  under  proposed  legislation  per- 
fectly safeguarded 2121,2122 

Unwise  to  restrict  authority  of  Commission  to  fixing  only  sach 

rates  as  have  been  subject  of  complaint 2125 

Rebates — 

*' Midnight  schedules"  for  large  dealers 2123 

Since  injunctions,  rebates  on  grain  shipments  stopped;  in  lien, 

elevatorfees 2123 

States- 
Commissions  in  Iowa  and  Illinois  made  square-rule  schedales  of 
State  rates,  which  Interstate  Commerce  Commission  can  do  for 
all 2124 

ST.  LOUIS: 

Testiniony  relatire  to — 

Arguments  of  representatives  of  Chicago  Shippers'  Association  and  * 

St  Louis  TraflSc  Bureau,  etc.,  favoring  readjustment  of  freight  rates 

from  Chicago  and  St.  Louis  to  the  Southeast  ( Kennett) 2538 

Complaint  of  operation  of  rates  and  discriminations  (Kennett) 2528 

Discriminated  against,  in  favor  of  Kansas  City  (Kennett) 2531 

Merchants'  Exchange  of  St.  Louis,  resolutions  adopted  by  board  of 

directors  (Kennett) 2569 

Railroads  are  practicing  on  her  business  and  people  extortionate  and 

excessive  rates  (Kennett) 2531 

Traffic  Bureau  statement  (Kennett) 2670 

STONE,  HENBT  L.,  general  counsel  of  the  Louisville  and  Nashville  Rail- 
road Company. 

Tegtimmij  of 243 

Constitutional  questions — courts  can  not  be  confined  to  evidence  before 

Commission 251 

Interstate  Gomnierce  Commission — 

G  i ven  power  over  rai  Iroads  beyond  rate  fixing 25.3 

Powers  of 1 244 

Under  Esch-Townsend  bill  unlimited  power  in  hands  of  men 
inexperienced  in  railroad  management  and  not  requireii  to  be 

lawyers 261 

Esch-Townsend  bill — 

Does  not  require  complainant  to  pay  costs 264 

Exclndinp  proof  on  api)eal,  except  that  before  the  Commission, 

is  unconstitutional 251, 254 

No  imperative  ne<»essity  for;  railroads  and  countrv  prosperous 263 

Objections  to  orders  fixing  rate  going  into  effect  f)efore  court  has 

opiK)rturiity  to  investigate 247, 248 

Under  it  CotnmiHsion  given  power  and  authority  over  all  re^^ula- 
tions  affecting  transj)ortation  of  persons  or  property  in  addition 

to  rate  fixing 253 

Would  Y)^  d\Bafi^to\i&  \o  t«j^xqaA.  \si\ft,t^«te  and  employees.  .•••..  900^  261 
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STONE,  HENRY  L.— Continued.  Pa«e. 

Testimony  of— 

Pooling,  advantajres  of 262 

.  Railroads,  consolitlation  of,  not  for  purj>oHt»  of  oliniinatin);:  coniiK^ti- 
tion,  but  to  ^iw  more  economical  and  eflicient  Hervi(«  and  more 

uniformity  of  rates 259 

Rates,  in  some  States  courts  have  held  power  can  be  conferred  on  a 

commission  to  pr(»scril)e 246 

Complaints  of,  far-reaching  in  character;  Maximum  Rate  Case  (167 

U.S.)  cite<l 247 

Power  to  pre8cril>e  lejfislati ve 244 

Reasonableness  of  raU«— court  starts  with  presnm])tion  that  rate  fixed 
by  Commission  is  reasonal  )le;  case  cited 251 

SUSPENSION: 

Of  order  during  investigation  (Bacon) 8 

SWITCHINO  CHABOES: 
TesHmony  relative  to — 

Complained  of  (Ripley) 2315 

TENNESSEE  COAL  AND  IRON  BAILBOAD  CO. : 

Consider  rates  we  pay  railroads  in  our  setrtion  eminently  fair  (Kacon, 

D.  11.) 2941 

Know  of  no  rebat*»s  or  dis<Timinations  (Bacon,  D.  H. ) 2i»41 

Own  a  few  railway  tracks;  handle  with  our  locomotives  much  of 
freight  we  receive  and  ship,  but  riveive  no  pay  or  allowance  for 
movements  we  make  ( Bacon,  1).  H.) 2941 

TERMINAL  CHABOES: 

TeMiuiony  relalire  to — 

Commission  can  under  existing  law  inquire  into  terminal  charges,  but 
they  are  too  busy  seeing  if  they  can  not  get  right  to  make  rates 

(Hill) 1500 

Commission  has  abundance  of  power  to  take  up  question  of  any  ))art 
of  charge  and  test  its  reasonableness,  like  the  charge  to  land  a 
bushel  of  wheat  below  Harlem  River  which  is  more  than  to  bring 

it  there  from  Chit^ago  (Hill) 1500 

Brimson  case  reviewed  (Clements) 32.'i4 

Further  definition  of  extent  of  control  over,  necessary  (RipU^y ) 21^8 

In  the  division  of  through  rate,  higher  percentage  is  given  to  terminal 

road  (Tuttle) 946 

Ijaw  sufficient  to  correct  untlue  discriminations  in  (Tuttle) 958 

Legislation  relative  to  t^^nninal  side  tracks  not  sutlicient  (Mitchell)..     2214 


TaUimotnj  relative  to — 

Has  State  (commission  (Lincoln) 1279 

Live-stock  cattle  rate.  Cowan's  testimony  reviewed  (Birtl) 2274 

Manufactures  decreaseil  under  8tati»  railroad  reguhition  (Carleton)  ..  2520 
Railroad  bonds  must  be  indorsed  by  State  railroad  cx)mmission,  which 

retards  sale  of  (Morawetz) 882 

Rate  on  cattle  about  the  lowest,  considering  value  and  (»re  ( Bird) . . .  2277 

TEXAS  CATTLE  RAISEBS'  ASSOCIATION: 

Answer  to  Cowan's  brief  of  their  complaint  (Biddle) 1650 

Testimonv  of  Jansen  and  I  lord  revieweil  (Cowan ) 3.'»S3 

Statement  in  behalf  of  (Cowan) 8382 

THOMPSON,  SLASON: 

Paj>er  prepared  by,  under  following  headings 3123 

Railroads — 

Atx'idents  relatively  to  tariff 3132 

Advance  in  priire  of  materials 3125 

American  versus  foreign  capitalization 3128 

As  to  American  freight  rates 3124 

As  to  |»ass4'nger  rates 31 25 

-    As  to  railway  accidents 3151 

As  to  unjust  dis(!rimination 31'U 

Capitalization,  A  merican  rail  way  b  not  o\eTvrek\>\\a\viJtaij\ *^vxrv 
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THOMPSON,  SLASON— (Continued.  ^•f^ 
Railroads — Continued. 

Compared  with  investments  in  agriculture  and  manufacture 32S9 

Cost  of  railway  and  equipment ^3127 

Distribution  of  railway  capital 3128 

Foreign  freight  rates 3126 

Foreign  passenger  rates 3126 

Greneral  liability  to  accident 3132 

General  safety  of  railroad  travel 3133 

How  railway  pay  is  divided 3131 

How  the  water  has  been  absorbed 3128 

Pay  of  railway  labor  ( American  and  foreign) 3126 

Travel  for  one  day's  pay 3126 

What  are  the  fact« 3123 

Where  the  income  went 3130 

THREE  MILE   LIMIT: 

Government  has  no  control  of  ocean  beyond  (Tuttle) 942 

THURBER,  F.  B.,  presideiitof  United  States  Export  Association,  New  York: 

Testimony  of 2503 

Consolidation — 

Has  resulted  in  better  service  and  lower  rates 2509 

Discriminations — 

Senator  Foraker's  bill,  indorsed 2512 

Under  present  law  the  worst  can  be  remedied 2512 

Esch-Townsend  bill — 

la  the  bill  of  Bacon  and  Prouty -    2515 

Would  injure  all  material  interests  in  the  country 2507 

Interstate  Commerce  Coinniiy8ion — 

Should  be  an  investigating  and  prosecuting  body 2512 

National  incorporation — 

One  great  system  advantageous 2511 

Overcapitalization — 

**  Watered  stock"  beneficial 2513 

Private  car  line  system — 

Every  private  car  line  which  gives  owners  advantage  over  aver- 
age snipper  should  be  absorbeil  by  rai Iroatls 2511 

Railroads — 

Kates  in  this  country  average  less  than  half  those  of  other  coun- 
tries (illustrated )  2510 

Statistics:  Average  receipts  per  ton  pile  of  leading  railroads  by 

years 2500 

Rate  making — 

Against  public  interest  to  confer  the  power  of,  on  Commission 2530 

Are  rate-making  commissions  successful  (article  from  Railroad 

Gazette) 2504 

Impossible  for  5  men  to  do  what  500  or  700  skilled  traffic  men 

are  trying  to  do 2513 

It  was  not  mtended  to  confer  rate-making  powers  on  Commission 

(debates  in  Congress  cited) 2506 

Margin  l>etween  profit  and  loss  is  less  than  one-tenth  of  a  cent  for 

carrying  a  ton  of  freight 2504 

Most  rates  are  basic,  and  a  change  in  one  affects  a  thousand  or  a 

million 2504 

Rates — 

Advance  less  than  in  labor  and  materials  and  products 2512 

Terminal — 

Every  terminal  railroad  which  gives  owners  advantage  over  aver- 
age shipper  should  be  absorbed  by  railroads 2511 

TOLEBTON,  O.  O.,  wholesale  grocer,  Sioux  City,  Iowa: 

Te»iinwinj  of 262S 

Kate  making — 

Brotherhood  of  Ixxomotive  Engineers  on  Chicago  and  Lake  Erie 

Ilailway ;  recommendations 2028 

K now  of  none «...     2623 

Lumbermen's  Exchange  of  Philadelphia,  recommendationi .....    2628 
Pbiladeilpb\&'&<Mx4  olTi^^^^Tecommendationf  ..•••• ••••••    96M 
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r,  O.  O.— Continaed.  P««e- 

.of- 
Pel- 1  •.   Bate  making — Continued. 

Bates  more  satisfactory  than  ever  before;  do  not  think  my  bnsi- 
nesB  would  be  benefited  by  giving  Commission  power  to  fix 
rates 2623 

The  K  B.  Wagner  Manufacturing  Company,  of  North  Milwaukee, 
Wis.,  recommendations 2629 

TONNAOE: 

Statistics  (Morawetz) 837 

TOFPINO,  H.  B.,  wholesale  implements,  and  represent  Commercial  Club, 
as  chairman  of  Trade  Extension  Commission,  etc.,  Kansas  City,  Mo.: 

IMnumyof 8062 

Bate  makinff — 

Not  in  SkYOT  of  change,  believing  present  laws  are  sufficient  to  cor- 
rect evils  if  rigidly  enforced 3063 

Bebates— 

Have  heard  no  complaints  of;  under  Elkins  law  getting  on  nicely.    8063 

TBAFFIO  ASSO0IATION8: 

Governmental  regulation  of  rates  recommended  ( Cowan ) 65 

TBA7FI0  MANAOEBS: 

Fifteen,  now  fix  rates  for  United  States  (Hooker) 136 

TBANSFOBTATION  OF  DBESSED  MEATS  AND  PAGKIKO-HOUSE 
PBGDUGTS,    OBDEBS,    AND    TESTIMONY    BEEOBE    THE 
INTEBSTATE  GOMMEBOE  OOMMISSION: 
Individual  index.     (Appendix  G,  Vol.  V) 781 

TBAVIS,  B.  F.,  physician,  Chattanoo^;  fruit  grower  in  Georgia,  represent- 
ing fruit  growers  in  Chattanooga,  Tenn.,  and  North  Georgia: 

Te$hmonycf. 2844 

Private  car  line  systems — 

Armour  car  line  has  given  us  satisfactory  and  prompt  service 2844 

Georgia  peach  crop  last  year  unprecedented;  for  a  few  days  ham- 
pered  for  cars;  aid  not  blame  refrigerator  company 2844 

TBAYEB,  O.  W. ,  engaged  in  soft-coal  mining  in  Illinois  and  Iowa: 

Tutimfmyof 2224 

Illinois — 

Railroad  tonnage 2225 

Iowa- 
Coal  business  would  be  much  better  but  for  Iowa  rate  laws 2227 

Having  both  maximum  rate,  schedule  and  mileage  rate  law,  has 
suffered  compared  with  neighboring  States  not  under  those  dis- 
abilities, illustrations 2225,2227 

Rate  making — 

Self-interest  will  govern  railroads  effectively  if  remedies  are  pro- 
vided a^^inst  positive  injustices  and  discriminations 2226 

Tonnage  of  Illmois  and  Iowa 2225 

TBIOKETT,  W.  0.,  commissioner  of  Transportation  Bureau,  Kansas  City, 
Mo.: 

Tutimonyof. 3064 

Discriminations — 

Only  substantial  complaint  of  shippers  throughout  countr3r  is  that 
certain  shippers  are  favored  in  private  car  lines,  switching  and 
terminal  hues,   which  I  understand  present  law  could  not 

reach 3064,3067 

Bate  making — 

Highly  technical;  believe  interests  of  the  West  beet  conserved  by 

havmg  those  experienced  in  traffic  remain  in  control 3064 

Proposed  measure  deem^  inadvisable 3065 

Rebates — 

Since  Elkins  law  do  not  know  of  any,  with  possible  exception  of 
terminal  and  private  car  line  charges «.««    ^f^« 


3954  CONSOLIDATED    INDEX   OF   VOLUMES    1   TO   6. 

TBUNK  LINES:  P««e. 

Should  l3e  additional,  or  largely  increased,  facilities  ( Vining) 1713 

TBXTSTS: 

Testimony  reUitive  to — 

Railroads  have  not  built  them  up,  and  are  opposed  to  them  (Ramsey) .     1997 

TUTTJLE,  LXTCniS,  president  of  Boston  and  Maine  Railroad;  of  Maine  Cen- 
tral Railroad;  of  Washington  County  Railway;  and  others: 

Testhnonpof 907,969 

Arbitration,  disputes  between  railroad  employees 99« 

Banks,  rate  of  interest  not  fixed  by  Congress 926, 960, 981 

Brotherhood  of  Locomotive  Engineers,  protest  against  any  substantial 

change  in  interstate  rates 1004 

Boston  and  Maine  system — 

Amount  of  bonds,  and  how  held 954 

Amount  paid  private  car  line  by 954 

Capital  stock,  etc 1005 

Employees  injured  cared  for ^ 995 

Has  no  contracts  with  private  car  lines 954 

No  complaint  of  any  rate  of,  tried  by  Commission 914 

Statistics 986 

Tax  paid  by 994 

Canadian  railroadn  given  autocratic  power,  but  no  action  has  yet  been 

taken  under  the  ac^t 944 

Court;  if  it  should  decide  that  any  rate  is  unlawful  and  should  express 
its  views  as  to  what  would  be  a  reasonable  rate,  believe  railroads 

would  accept  that  opinion 984 

Differentials — 

Are  a  preference  in  some  ways 942 

Reasons  for 940 

Discrimination  in  rates — 

Ample  opportunity  to  discover %1 

Can  not  be  covered  up 951 

Law  now  ample 951 

Thing  of  the  past,  so  far  as  my  knowledge  goes 950 

Elk  ins  law;  railroads  favored  its  passage,  and  have  tried  to  enforce  its 

provisions 951 

Eminent  domain,  rights  of,  considered 910 

Esch-Townsend  bill  would  overwhelm  Commission  with  frivolous 

(complaints 929 

Euro[)ean  railroads,  those  privately  owned  better  managed;   rates 

higher,  wages  lower  than  in  United  States 945 

France,  owner  in  railroads;  extent  of  Government  control 939 

Germany,  railroad  information  difficult  to  get 938 

Governmental    control;    Representative    Esch    and    Commissioner 

Vrouty  quoted 908,985 

Government  inspectors;  think  their  employment  useless 954 

Government  ownership — 

Canada*  s  ex  perience 999 

Not  willing  to  have  tried 998 

Government  shipbuilding  not  economical 1000 

Great  Britain — 

Railroads  finest  in  world  and  privately  owned;  extent  of  Grovem- 

ment  control  of  rates 938 

Rates  high  and  distances  short 918 

Iowa  idea;  Government  ownership  (ex -Governor  Larrabee) 937 

Insurance  of  employees 994, 996 

Intermediate  rates  always  endeavor  to  introduce  intermediate  towns 

into  markets  and  not  to  concentrate  at  few  points 978 

Interstate  Commerce  Commission — 

Almost  impossible  for,  to  fix  rates 939 

Difiiculties  in  settHng  rates  promptly  in  so  many  different  locali- 
ties   924 

Figures  (comparing  rates  for  different  years  misleading. 925 

Has  power  under  El  kins  law  to  call  on  a  railroad  to  furnish  ship- 
per a  due  proportion  of  its  cars  to  move  traffic 949 

How  it  Bhould  be  conducted .••••• 1001 
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TUTTLE,  LUCIUS— Continued.  I**«e. 

Testimony  of— 

Interstate  Commerce  Commission — Continued. 

If  empowered  to  fix  rates,  could  not  niuke  differentials  without 

some  agreement 942 

Large  percentage  of  its  cases  settled  without  lawsuit  or  general 

hearmg,  and  more  should  be 928 

Letter  in  reply  to  Chairman  Elkins  as  to  whether  Esch-Townsend 
bill  conflicts  with  provisions  of  Constitution  as  to  differential 

rates  in  favor  of  particular  ports 965 

Necessary,  but  too  many  duties;  too  umch  time  involved 928 

Power  given  it  to  fix  rates  would  not  lead  to  conflict  between 

State  and  Federal  jurisdiction 942 

Powers  which  should  be  conferred  upon  (President  Roosevelt's 

message) 907 

Qualification  of  its  members 94(J,9()1,983 

Should  act  as  investigating  and  prosecuting  body 946 

When  a  rate  is  declared  excessive  by,  it  is  a  prohibition  of  it,  and 

it  is  within  power  of  railroad  to  use  any  rate  less  than  that 943 

Interstate  commerce  law — 

Agitation  in  respect  to  changes  due  to  the  Commission  asking 

power  to  made  rates 950 

Amendments  suggested 950, 962 

Methods  under  it  criticised 928 

Think  suthtient 965 

Long  and  short  haul — 

Cotton  carried  from  South  to  northeastern  mills  at  lower  rate  than 

shorter  haul 971,974 

Interstate  commerce  law  provision  should  not  be  changed 945 

Legislation  in  regard  to,  would  help  no  one 923 

No  complaint  in  New  England 920 

Often  made  at  a  loss;  reasons 971 

Pulp  mills  erected  in  Maine  because  of  promised  low  rates  to 

Chicago  market 975 

National  incorporation  act 988,990,994,996,999,1003 

New  England — 

Conservative  legislation 992 

Consolidation  of  railromis;  number  prior  thereto 988 

System  of  taxation  in 993 

New  England  railroads — 

Consolidation  of,  beneficial  to  all  interests 988 

Do  not  engage  in  business  outside  of  common  carriers;  common 

morality  should  prevent 948, 957 

Endeavor  to  equalize  rates  regardless  of  distance  on  commo<lhies 

that  need  the  markets 976 

Have  no  natural  mouoi)oly 914 

No  limitation  of  dividends 892 

Kates  given  shoe  maimfacturers  low ;  reasons 919 

Systems  in 913 

Pension  for  emi)loyees,  do  not  approve 995 

Pooling 973 

Unsatisfa(;tory 1003 

Post-Office  Dejiartnient  could  be  conducted  at  less  cost  by  private 

enterprise 999 

Private  car  line  systems — 

Anuour  Car  Lines  contract  with  Marquette  Railroad,  including 
allege<l  extortion  in  icing  charges,  believe  can  be  reached  under 

present  law 965 

As  to  prohibiting  owners  from  producing  and  distributing  their 

own   i)rodncts 956, 958 

Can  not  be  reached  under  present  law;  if  made  common  carriers, 

would  Ikj  under  interstate-commerce  law 953, 956 

Know  of  no  abuses  under;  great  blessing  to  railroads 954,966 

Pullman  cars,  similar  advantage  as  refrigerator  cars 957 

Quarles-Cooper  bill,  prote^jtof  Brotherhood  of  lx)oomotive  Engineers, 
Pacific  division,  against;  opposition  to  any  substautial  disturbance 
in  interstate  rates 1004 
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TUTTIiE,  LUCIUS— Continued. 
Testimony  of— 

Railroads — 

Are  not  opposed  to  legislation  to  prevent  unfair  favoritism 919 

Atlantic  to  Pacific,  large  portion  of  shipinente  at  a  loss 021 

Charged  with  violating  law,  by  Commissioner  Prouty 907 

Concentration  of  ownership  assures  a  higher  degree  of  conservft- 

tism  in  operation lOOS 

Congress  should  interfere  as  little  as  possible 912 

Do  not  believe  a  few  men  control  railroads  of  the  country 985 

Earnings  of  all,  pross,  about  $2,000,000,000 996 

Figuring  corapanne  rates  for  different  years  misleading 926 

If  rates  reduced  below  remuneratiye  price,  would  go  out  of  busi- 
ness .--- 940 

Keep  men  in  Washington  to  report  rates  filed  bv  other  roads 973 

Limitation  as  to  high  rate  is  proper,  but  should  be  determined  by 

a  court - 946 

Methods  of  keeping  accounts 931 

Price  of  transportation  has  not  kept  up  with  cost  of  commodities.  945 

Regulation  of,  pubUc  sentiment  founded  on  wrong  grounds . .  909 

Relation  between  increased  expenditure  and  increiSed  revenue..  934 

Reports  to  Commission  of  uniform  system 969 

Territorial  competition  is  the  most  serious 914 

Bate  making — 

Difficulties  of  arbitrary 915,923 

Is  the  only  property  right  railroads  have 913 

Left  to  traffic  officers;  not  discussed  at  B.  and  M.  board  meeting.  970 

Naturally  belonss  to  railroads,  and  no  one  else  can  do  as  well 9:i9 

No  general  rule  lor,  and  is  confined  to  experts 915 

No  rule  can  be  laid  down  for;  no  one  can  draw  adequate  statute.  926 

Should  beleftto  railroads 912 

Eaten— 

Abnormally  loW,  reasons  for 918 

Almost  impossible  for  Commission  to  fix 939 

Congress  may  say  how  much  a  railroad  may  charge,  but  not  how 

little 922 

Difficulties  Commission  would  have  in  fixing 937 

Difficulties  of  adjusting,  on  agricultural  products  in  New  England.  923 

Individual  cases  of  oppression,  but  not  general 982 

In  United  States  less  tnanin  Europe 945 

Low  on  coal 978 

Low  on  farm  products;  wheat  conditions  illustrated 977 

Reasons  they  are  lower  along  seacoast 917 

Reasons  why  those  for  one  section  not  applicable  for  another 936 

Reduced  to  help  out  Worcester  wire  manufactures 923, 974 

Reduction  of,  comes  out  of  net  income  as  well  as  gross  income. . .  1004 

Right  of  Government  to  make,  conceded :  984 

Transcontinental,  abnormally  low 918 

When  a  rate  is  declared  excessive  by  Commission,  it  is  a  prohibi- 
tion of  it,  and  it  is  within  power  of  the  railroad  to  use  any  rate 

less  than  that 943 

Wars  in  regard  to,  have  terminated;  reasons 970 

Rebates — 

Ample  opportunity  to  discover 951 

Can  not  oe  covered  up 951 

Doubt  if  books  would  show 951 

Law  now  ample - 951 

Message  of  President  Roosevelt 907 

Things  of  the  past,  so  far  as  my  knowledge  goes 950 

Refrigerators  cars — 

Boston   and  Maine  owns  very  few;  originates  no  refrigerator 

traffic 956 

Difficulties  of  railroads  furnishing  their  own 956 

Great  blessing  to  railroads 957 

Revenue,  gross,  of  all  railroads  about  $2,000,000,000 995 

Seacoast,  why  differentials  are  given  to  ports  on......... ......•••••  940 
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ItVCOUA— Gontinued.  fte- 

iff- 


No  l«dBlature  has  undertaken  to  say  what  fair  return  to  stock- 
holaers  should  be 913 

Rate  legislation  not  satisfactory 926 

Terminal  chai^ges — 

In  the  division  of  through  rate,  higher  percentage  is  given  to 
terminal  road 946 

Law  sufOicient  to  correct  undue  discriminations  in 959 

Three-mile  limit,  Government  has  no  control  of  ocean  beyond 942 

Water  routes — 

As  to  compelling  them  to  raise  rates 922 

Competition  with  railroads 91 9, 921 

««inn>EB  BTTBSTANTIALIiY  SIMTTiAK  GXBCUMSTANCES  AND  CON- 
DITIONS: " 

Effect  of  striking  out  (Morawetz) 823 

Should  be  stricken  out;  decision  in  Belmont  case  (Cowan) 113 

T7HIFI0ATI0N  OF  INTEBEST8: 
Testimony  relative  to— 

Defeats  competition  (Cowan) 56 

Has  resultea  in  unreasonable  increase  of  rates  ( Staples) 29 

UNlTifiD  STATES: 

In  my  investigation  have  found  no  country  where  they  have  fewer 

complaints,  with  exception  of  secret  rebates,  than  here  (Meyer)...     1621 
Bates,  receipts  on  railways  from  1880  to  1899  ( Meyer) 1 585 

X7NITBD  STATES  STEEL  CO.: 

Plants  owned  by  (Gary) 3078 

Why  it  is  able  to  make  a  lower  price  in  Canada  and  Mexico  than  in 
United  States  (Gary) 3084 

USION,  A.  B.,  of  Chicago,  111.,  representing  Armour  Car  Line: 

Testimony  of. 3652 

Private  car  line  systems — 

**  Exclusive  contracts  "  lawful  and  very  often  necessary 3658 

Fear  if  plac*td  under  Commission  as  now  empowered,  our  busi- 
ness would  suffer 3665 

For  judiciary  to  determine  whether  this  is  transportation,  an<l 

whether  or  not  the  service  is  one  of  interstate  commerce 3653 

Functions  of  private  refrigerator  car  companies;  renting  to  rail- 
roads specially  constructed  refrigerator  cars,  and  when  re<^}uireii 
by  shippers  in  these  cars,  refrigerating  of  contents  by  placing 

ice  in  bunkers  at  stated  local  points 3653 

Neither  we  nor  Commission  know  whether  private  car  lincH  are 

under  the  law  or  not 3666 

Michigan  and  Georgia  growers  and  shippers,  letters  from 3666 

North  Carolina  loss  something  human  foresight  could  not  guard 

against 3660 

Pere  Marquette,  Ferguson's  testimony  as  to  cH)ntract,  reviewed  . .   3657, 

3661 

Private  car  a  necessity  of  modem  traffic 3665 

Proponents  against  system  have  not  produced  a  single  grower  . . .    3660 
Reasonableness  of  refrigeration  charges,  elements  entering  into..    3659 

VALUATION: 

Testimony  relative  to — 

Amount  invested  should  not  entirely  govern  in  fixing  rates  (Cowan) .  11,110 

VmiNO,  EDWABD  P.,  San  Francisco: 

Testimony  of 1675 

Arbitration,  Commission  has  been  successful  in 1693 

Discrimination  in  rates,  remedy  for  unjust,  is  to  bestow  power  on 

Commission  to  examine  books 1691 

Interstate  Commerce  Commission — 

Can  not  do  work  which  the  railroads  require  several  thousand 

persons  to  perform 1680 

ChildiBh  clamor  for  power V^>^ 
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VININO,  EDWABD  P.— Continued.  ^Me 

Testimony  of— 

Interstate  Commerce  Commission — Continued.  — 

Hafl  met  with  success  in  way  of  arbitration,  and  nine-tenths  of 

cases  can  be  so  settled 1693, 1705 

Its  judicial  decisions  almost  uniformly  set  aside  by  court 1693 

Powers  of,  can  be  exercised  to  advantage  in  publishing  full  infor- 
mation as  to  railroads,  in  putting  complete  stop  to  rebates;  in 

acting  as  arbitrators 1094 

Should  be  charged  with  duty  of  publishing  full  information  as  to 

railroads  throughout  world 1 692 

Private  car-line  systems — 

Commission  should  be  given  same  authority  over,  as  in  case  of 

rai  1  roads 1691 

Contracts  should  be  filed  with  Commission 1699 

Should  be  under  interstate-commerce  law 1699 

Railroads — 

Bookkeeping  of,  in  practice;  as  to  uniform  system 1694, 1695 

Causes  of  hc^ility  against 1690 

Number  operating  in  United  States 1679 

Rate  making — 

Beyond  power  of  Commission  to  examine  all  rates 1678 

Change  of  rate  on  wheat  usually  involves  chanfi;e  on  com,  etc 1676 

Commission  can  not  do  work  which  railroads  require  several 

thousand  persons  to  perform 1680 

Number  of  tariffs  tiled  with  Commission  average  300 1678 

People  should  have  less  confidence  in  Commission  than  in  court.     1703 
Reduction  of  a  single  rate  naturally  creates  condition  of  unjust 
discrimination,  unless  accompanied  by  corresponding  reduction 

from  other  points 1670 

Rights  of  stockholders  overlooked 1688 

The  view  that  power  to  revise  and  change  rates  is  essentially  dif- 
ferent from  power  to  establish  rates  is  erroneous 1675 

Traffic  manager  interested  in  making  conditions  prosi)erous  on 

his  line 1682 

TraflSc  managers'  method  of 1681 

Rates- 
Answer  to  complaint  of  higher  charge  from  east  to  Spokane  than 

from  same  point  of  origin  to  Seattle.    Illustrations 1683 

Who  gets  the  reduction ^ 1697 

Rebates — 

Almost  annihilated  since  Elkins  law 1690 

Would  appear  somewhere  in  books 1690 

Routing,  control  of 1096 

Trunk  lines  should  be  additional,  or  largely  increased,  facilities 1713 

WABASH  BAILBOAD: 

Testimony  relative  to — 

Amount  expended  by,  in  couplers  and  air  brakes  ( Ramsey) 1974 

Capitalization  per  mile  (Ramsey) 2143 

Dividends,  none  paid  for  over  twenty-five  j^ears  (Ramsey) 1957 

Does  not  operate  through  Canada  except  jomtly  with  Canadian  Pacific 

and  with  Grand  Trunk  (Ramsey) 1986 

Ice  charges  (Ramsey) 1990 

Is  paying  nearly  twice  as  much  taxes  as  ten  years  ago  (Ramsey) 2148 

Is  undercapitalized  (Ramsey ) , 2143 

Statement  of  funded  debt  and  interest  chiuges  ( Ramsey) 2141, 2142 

Statistics,  table  (Ramsey) 1955 

Stockholders  are  receivingno  dividends  ( Ramsey ) 2143 

Stockholder  in  American  Refrigerator  Transit  Company;  the  railroads 

make  the  rate  (Ramsey) 1979,1980 

Stock  of,  has  some  prospective  value  ( Ramsey ) 2143 

Subject  to  laws  of  each  State  in  which  it  runs  (Ramsey) 2158 

Taxes  ( Ramsey ) 2140 

WAGNEB,  E.  B.,  MANTJFACTUBING  CO.: 

iitateinmt 2624 
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WAT'ER  RATES:  Pb««- 
TeMirnony  relalive  to— 
.  .        Carriers  by  water  should  be  subject  to  interstate-commerce  law  (Ram- 
sey)      1981 

Coniunssion  has  (h>cido<l  everything  has  to  yield  to  water  competition 

(Cummins) 2087 

If  under  interstate-c^^mmerce  law,  the  law  is  not  enforced  (Ramsey).     1981 
Should  be  made  subject  to  interstate-commerce  act  ( Lincoln ) 1241 

WATEB  BOUTES: 

Testimony  relative  to — 

As  to  compelling  them  to  raise  rates  (Tuttle) 922 

Coast  water  lines  justly  ought  to  be  placed  within  power  of  Commis- 
sion     3237 

Commission  could  have  no  jurisdiction  over  rates  on  ocean  outside 

3-mile  limit  (Fish) 278 

Competition  with  railroads  (Tuttle) 919,921 

Give  rebates  and  ship  at  any  rate  they  can  get  (Morawetz) 820 

Law  should  apply  to  (Davenport) 180 

Should  be  subject  U)  interstate-coniinerc^*  law  ( Morawetz) 819 

Unless  railroads  make  a  rate  at  Paiufic  coast  terminals  that  will  take 
freight  from  the  water  it  will  go  by  water.     (Fifer) 3336 


[,  J.  J.,  Macon,  Ga. 

Testimony  of 392 

Facts  in  connection  with  fruit  shipping  from  Georgia 392 

WELCH,  JOHN  C,  Brooklyn,  N.  Y. 

Teitimonyof. 3476 

Rate  making — 

Should  have  initial  action  with  men  administering  the  affairs  of 
transportation  comj^anies,  but  these  officials  should  come  before 
a  commission  clothed  with  power  for  a[)proval  or  indorsement 
before  any  change  in  existing  order  is  operative 3476 

WILBEBT,  DAVID  A.,  of  Frank  Wilbert  &  Co.,  fruit  and  produce,  Pitts- 
bu!*p,  Ta.: 

Testimony  of 2679 

Private  car  line  svRtems — 

Armour  Car  Line  service  satisfactory 2680 

Armour  cars  preferred;  will  hold  five  or  six  tons  each 2682 

Armour  people  do  not  handle  l)errie« 2684 

Armour  people  handle  butter,  eggs,  and  cheese;  they  endeavored 

to  handle  apples  and  ()otatoe8  and  onions  in  Pittsburg,  but  have 

quit 2684 

Car  used  as  sort  of  insurance 2tW0 

Charges  on  Ptrawl>errre8  per  crate 2680, 2681 

Claims  for  damages  as  are  made  against  the  railroad,  investigated 

by  Armour 2683 

No  discriminations,  so  far  as  I  know 2683 

North  Carolina  l)erries;  cost  of  shipment  and  form  of  bill 2681 

I\iblic  benefactors 2680,2682 

Railroad  gives  us  the  cost  of  freight  and  the  Armour  chai>i^« 2681 

Schedule  of  Armour  rates  can  be  had  from  railroad  company,  and 

we  know  before  we  enter  into  deal 2683 

Sujiply  and  demand  regulate  price  of  berries 2680 

Tennessee  shipment  by  American  Refrigerator  Transit  Company, 

paid  me  for  loss 2682 

WTLIiCOX,  DAVID,  prei^ident  Delaware  and  Hudson  Comx)any: 

Testimony  of 3625 

Preferences  iH^twt'en  localities  or  classes  of  traffic  prohibited  as  far  as 

practicable 3637 

Railroads — 

Welfare  of  those  interc»sted  depends  on  earning  power  of  proiKjr- 

ticH 3626 

Wide  diffusion  of  interest  in  railroad  property 3625 
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WILLCOX,  DAVID— Oontinoed. 
'  I'oftimony  of — 

Rate  making^ 

Commission  has  no  settled  principles  as  to  futnre  rate  making. .. 

Commission  woold  control  prosperity  of  all  localities 8017 

Existing  rates  reasonable 38M 

No  reasons  have  been  suggested  for  seizure  of  control  of  railroad 

property  by  political  agencies - 3ti28 

Paist  record  shows  Commission's  action  in  litigated  cases  has  been 

almost  invariably  erroneoos 3W2 

Propaganda  for  power  by  Interstate  Commerce  Commission 3630 

Proposed  action  would  be  merely  a  step  toward  universal  political 

direction  of  interstate  commerce 3648 

Proposed  legislation  would  give  Commission  full  power  over  all 

;  rates 3645 

Remedy  is  to  enforce  existing  laws  by  prompt  resort  to  the  courts 

when  necessary - 3649 

Rebates — 

Folly  prohibited  by  existing  law 3629 

WISCONSIN: 

Testimony  relaJtive  to — 

According  to  the  vote  there  is  a  popular  demand  for  railway  l^sla- 

\  .  tion  (Mitchein 2216 

Business  Men's  Club  of,  answering  charge  of  corruption  of  legislature 

by  railroads  (Carle) 2181 

Charge  that  railroads  are  corrupting  legislature,  answered  (Carle)...    2178 

Complaint  of  railroads  not  general  (Craig) 2188 

Demand  for  legislation  does  not  come  from  business  men,  but  has 

been  worked  up  by  holding  up  a  few  shining  examples  (Mitchell) .     2215 

Flour  mills  flounsh  under  present  system  (Carleton ) 2521 

Forty-eight  railroad  corporations  in,  and  but  eight  paid  dividends  in 

1902  (Carle) 2179,2180,2182 

Racine;  no  rates  complained  of  there  aa  unjust  (Mitcliell ) 2214 

WITHEBS,  EUGENE,  representing  Danville,  Va.: 

TeHiinonyof 3438 

Danville,  Va. — 

Discriminations  against,  by  Southern  Railway  rates,  resulting  dis- 
astrously to  population  and  business 3438,3444 

Resolutions  passed  by  general  mass  meeting.... 21)64 

Tax  rate  by  years 3440 

Discriminations — 

Affecting  tax  rate  of  Danville 3441 

Consolidation  of  all  railroads  and  absorption  by  Southern  Rail- 
way has  left  Danville  without  benefits  of  com[>etition;  dis- 
criminated against  in  favor  of  other  towns 3444 

Of  Southern  Railway  against  Danville,  Va 3438 

Resulting  disastrously  for  Danville,  Va 3440 

Letter  to  E.  P.  Bacon,  criticising  testimony  of  certain  witnest^ce  from 

Virginia 2962 

Rate  making — 

Let  Commission  fix  rate  and  have  it  go  to  court,  where  it  will 
stand  unless  confiscatory 3451 

WITNESSES,  complete  list  of 3797 

WOODWOBTH,  E.  S.,  grain  shipping  business,  Minneapolis: 

Tettim<myof 2360 

Rate  making — 

Opposed  to  distance  tariff  rate 2361 

Present  law  adequate  if  fully  enforced ZWi 

Should  not  be  left  with  Commission 2.*{6I 

Rebates- 
Know  of  none  being  given..... 2360 

YATES,  P.  B.,  Beloit,  Wis.,  manufacturer  of  machinery: 

Testimovpof. 1217 

Interstate  Commerce  Commission;  objections  to  intrusting  them  with 
rate  making;  delay  expensive  to  shipper 1217 
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TAXES.  P.  B.— Continued.  i'affc. 


HmT  of  no  conipIaintB  of 1218 

My  diipments  are  all  rail,  mostly  south  un<l  wvht 1219 

lleDatofi — 

HaTO  no  knowledge  of 1219 

Shippers  I  come  across  think  as  I  do 1219 

Bates— 

l>o  not  think  rates  too  hi^h 1218 

Rate  per  mile  would  narrow  sphere  of  business 1217 

YSLIiOW  PINE  LXJMBEB: 
Testimony  rehtiir  to — 

Increase  in  rates  (Robinson) S428 

o 


1* 


\.^ 


>* 


t       ■.  / 


•V   .,N^^ 


V- 


-<•- 


>'^ 


I 


■^...  vV 


■  ^ 


i  1  ;       .><^ 


/  - 


.^  ■ 


'       V- 


,V 


^-  V 


%  •' 

:  \- 

r 

■  ■■■■ 

-^    -. 

'           ',,  ^ 

,  ■  -^    0 

I 

\ 

If                    - 

./.                     1 

I 

\ 

<- 

.^^ 

% 

^        v.* 

X'- 

.     V 

•  v.' 

y 

•>* 

^   ^      ■*- 

V>              s 

^^  V  ' 

''- 

^ 

.-'  \' 


•V.  ^' 


V 


c^  •':'. 


\ 


v 


v^    C 


^    \  ■ 


.v^^  ''-'. 


o  \- 


•v> 


rf*',--«-.  '*. 


A^ 


\ 


■  h!-'  ' 


\ 


\V 


>^-  -. 


V 

»7» 

''<  . 

\ 

^ 

.  V^y     "~      .A 

■^,        ,       --   - 

-',      ■  ■                      V.' 

• 

■ 

^ 

.^  rf  ; 

\ 

t 

1 

■  # 

0-,.  ...  ••  '^    ■ 

"> 

,  N* 

■y           •  ^ 

•  \  ■ 

^i'         "^ 

«  J 

^■\ 

■^^    V 

\ 

■■^    ■ 

^  _ 

•-■ 

■   -■■          -         .\  .'. 

'■'.. 

.   ■■  .      s^- 

.■■>  ' 

'a' 

^' 

.*J«' 


\- 


\ 


\    .■- 


\ 


.  \ 


-N^ 


-^     . 


.>':^ 


/  • 


A 


■  .J 


I, 


V 


'    t- 


A- 


\^ 


.^ 


^' 


'J-  A 


A 


>:- 


..   ,** 


\^ 


- 

■? 

•^ 

-^ 

"V*^ 

A- 

y. 

.V 

■V* 

y 

*s^ 

■ 

*■             y . 

^ 

r     ' 

/ 

^     4' 

^  _    '          < 

^ 

V. 

' 

a 

'1 

/    <c 

_.. 

,    1 

»  * 

•                                  B 

^          1 

V 

y 

k 

^"- 

y 

« 

,^ 

\ 

> 

vX^ 

1 
\ 

■ 

•  i 
.  1 

■ 

.  < 


v'  ■-.. 


■>' 


r*'-^    N 


.^  ' 


y- 


\\- 


•*:.  —  ^. 


.*^ 


.  \ 


I 


/  .•  —    -  •\    ■  »* 


V 


■  ./^-.;-v 


1 

S 

-^V       V. 


..A 


\    ■ 


0 


*' 


y 


.f 


-*.  '•> 


.  \ 


c,*^ 


\ 


A' 


i.-^ 


Mr 


.A\^ 


.»* 


^       s 


-7' 


'''/ 

^ 


\    ^ 


•  s. 


■  \ 


-<v. 


V 


^'^  r 


'     4 

'> 

V 

,        •. 

\V 

, 

f 

\    , 

to 

.>\ 

--#^: 

y 

\"" 

« 

i 

* 

•                 ^ 

' 

/     ' 

4^    - 

4  •              *■ 

^- 

# 

'    • 

•            1 

^ 

<^. 

- 

r 

.' 

^•■     .0' 


\-* 


'      ■  J 


,> 


.J  .\\ 


.V 


.  ^-i: 


*    ..n' 


■     '1     ^  ;     ■" 


-r- 


^   •• 


<- 

^ 

0^ 

V 
^ 

.  V 

.  \  ■ 

:^ 

'■K 

\ 

\ 

it  L. 

4 

^    ■».. 

^:/- 

N^^ 


•v  '"■  y' 


A' 


^• 


\ 


A^ 


.  ■  < 


■^  A^ 


\ 


l^  ". 


^■\■ 

\ 


J  ■ 


'.t 


^  ■ 

\ 

A- 

t. 

-<^ 

.^\ 


-\ 


\ 


v"^^ 


.<^^ 


\ 


.>+    - 


.1 


■-.    ^' 


\    • 

:  \ ;  ■ 


\,  \' 


.1 


.V- 


■.   ^->. ' 


■.    .v\' 


^' 


'J 


■  0 


.A 


A- 


.  \ 


.N"- 


■> 


■  -/ 


-« 


y  ■ 


.  \ 


-T' 


s 
A" 


:  >:  J 


.> 


V    1     ' 


,.V 


^.  .. 


% 

s 


V 


.  \- 


.<■ 


*¥ 

.r' 

.\ 

\, 

^ 

*P' 

N 

r 

.»       . 

\    * 

•-..^ 


4 


V' 


,A 

^'. 

\- 

y          1 

1       ■       ^ 

y 

^ 

<' 

/     ■    • 

;        V' 

r  > 

.    "^^ 

A 


^^ 


•' 


.\  • 


\- 


-^y 


O  C 


V 


\  • 


V- 


r  . 


\ 


o 


,\ 


